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MINUTES OF MEETING
OF
OCTOBER 29 AND OCTOBER 30, 1954

Pursuant to the call of the Chairmen, the Law Revision
Comnlission met on October 28 and 30 at the headquarters of the

State Bar in San Francigco.
PRESENT:
Mr, Thomss E. Stanton, Jr., Chairman
fonorable Stanford C. Shaw, Assembly
Mr., John ). Babbage

Mp, Richard C. Fildew

Mr. Bert W. Levit

Mr, John H, Swan (on October 30)
Mr. Samisl D. Thurman

Mr. Ralph N. Kleps, ex officio

ABSENT :
Honorable Jess R. Dorsey; Ssnate
Mr, John R, MnDonough; Jr., Executive Secretary of the
Commission was pressnt. Mr. B. Abbott Goldberg, Deputy Attorney
Genernl; wvas present on October 20. Mr. George Brum, who
recently assumed responsibility for the Education Code revision



work at Stanford University, was present during a part of the
neating on Getober 30.

The mimutes of the meeting of the Comuission on September
23 amd 34; 1954, vhich had been distributed to the members of the
Commigmsion prior to the meeting, were unaninously approved.

for 1 =56

The Chairmsn reported that he and the Exeoutive Secretary
nad sttended a Department of Finance hearing on Ootober 2B on the
Conmission's proposed budget for the fiscal year 1965-66. e
stated that the Department of Finance staff had ralsed only two
questions about the budget.

The first question related to the Conmimsion's request for
a mimeograph mmchine. The staff asked for nore inforuation
relating to the need for such a mnnhina; and the Chairman reported
that a letter giving all available information had been sent Lo
the Department of Flnance.

The Chairman reported that the Department of Finanoe
staff had also requested that the Conmission submit research
cost sstimates for each of the studies which it proposes to make,
After this matter was ditcﬂli.ﬁ; 1t wvas agreed that a literal
compliance with the request would not be feasible at this tinme
beoause the Commission has not had enough experisnce to be able
to estimate such costs with any degree of soouracy. Conocern vas
expressed that if itexized estimates were prepared and inocorporated
into the Conmission's budget and if thereafter the estimates proved
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inacourate, the Commission wmight be seriously handicapped in
the proper discharge of its functions.

It was suggested that the Department of Finance be referred
to the practice rfollowed in the case of the Code Commission where
a lump-sum appropriation for its codification activities was mld.;
without breakdown as to the speciric codes to be worked on during
the year. It was aleo suggested that the Commission investigate
how State research sctivities ars normally hudgeted -- whether
each proposed study is given a price tag or whether a department
is given a lump-sum appropriation to be used for research over a
period of time. It was agreed that the Department of Finance
should be advised that the Comndiassion cammot at this time estinate
the approximate cost of stuiying each toplc selected for study.

It was further agreed that if, at such future time as the Conumission
is able to forecast specific projeot costs with reasonable ancnruny;
the Depariment of Finance insists upon the prineciple of a specific
estimate for each research project, the Commission should try to
1iodt its application to the relatively large studies and ask for

a lumnp-mps allocation to cover miscellaneous smaller studies.

The Commission agreed that for its own information and
guidance it was desirable to forecast the cost of ssch project as
acouratsly as possible, and the Exscutive Secretary was directed to
begin to prepare estimated cost Cigures for the several topics
selected by ths Commission for study.

The Chairman also reported that the Legislative Aulitor;

My, Po:t; raised a question whether the Commission's appropriation
should be made a part of the Governor's buldget, suggesting that
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this would imply that the Governor would have to approve the
Comrigsion’s Calemndar. The Chalrman reported that this question
was not vigorously prolsad; however, and that there seems to be
little doubt that the Commission's dudget will be mmde a part of
the Governorts budget.

The Chairuan reported that he had also discussed with
the Department of Finance the guastion of the increase which the
Comrri gston requasted in the appropriation for the salary of the
Exesoutive Secretary from 56;006 to $8,000 and that the Departument
is of the view that the position is properly classified at the
praesent time., After discussion it was agreed that the Commdssion
should request the Department of Finance to re-evaluate the position
and establish it a=z one equivalent to that of an Assistant Attorney
General on the ground that it involves supervisory duties of a
substantial charaocter.

The Probate Code Study

Mr. Levii, Chairman of the Probate Code Committee, made a
report of the progress to date on the Probate Code study. Ie
reported that Mr. Basye, the Ressarch Consultant on this astudy,
had uade a prelindnary report which the Committes discumssed with
dm and had then prepared a first draft of his report which he will
discuss with the Committee on November 2nd. Mpr, Levit reported
that the Committee and Mr. Rasye had agreed th:t; of the three
areas delineated for study in Assembly Concurrent Resolution
No. 8, two ~ the homestead provisions of the Civil Code and the
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Sections 640 through 646 of the Probate Code - are closely enough
related to warrant an atteupt to eliminate at lesast some of the
exigting differences between them., He reported that they have
also agreed, on the other hand, that the Inheritance Tax Law
examptions are so wholly different {rom either the Civil Code
homestead provisions or Sectlions 640 through 6468 of the Probate
code that there seems to be no possibility that such differences
can be eliminated. Mr, Levit muunarized certailn tentative
conclusiong set (orth in r. Basye's report amd reported that the
conciittee 1s very pleased with hieg work to date. After discussion;
it wvas agreed that every effort should be pmde by *r., Basye and
the Comnlittee to complete the Probate Code study in time to subuit
it to the Commission for consideration at its meeting on

November 26 amd 27,

Disoussion of Method of Heporting to Legislsture

The Comndesion disoussed whether the reports prepared in
the course of its studies should be published as the reports of
the Commlssion or those of the Researoh Consultants retained to
do the research work. Mr. Levit expressed the view that each
report should be that of the Commission; that ths situation should
be that the Commission hires the Rezearsh Consultant to do the
ressarch wvork for it amd to assist it in the preparation of its
report but that the final report should be that of the Commission
itsell and so labeled. Messrs. Stanton and Kleps disagreed, taking
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the position that the Commission should not take personal
regponsibility for the work done by 1ts Research Consultants
because individual commlssioners will not be able to oheck the
work carefully enough to warrant signing it. It was conocluded
that this matter nead not be decided now but that it should be
considered again when Mr. Bagye's report is before the Commission.
It was agreed, howuver; that the Research Consultants should be
informed that the Comnlasion will expect to exercise considerable
control of their reports, whether or not it adopts them as its

own.

iirst Report to the Iagislature

The Commlssion considered at length the preliminary araft
of its first report to the Legislature prepared hy the Lxecutive
Secretary. A mumber of suggestions for additions to, deletions
from, amd correotiona of the report were made, and the Executive
Secretary was asked to prepare a second draft of the report to be
gubmitted to the Conmission for disoussion at the meeting on
November 26 and 27.

Discussion of Assistant Executive Secretary

The Executive Seoretary reported that if the position of
Agsistant Executive Secoretary 1s establighed as of July 1, 1966,
he would recommend that Mrs. Virginia Nordby, who iz now a
member of the staff working on the Education Code revision project
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at Stanford, be appointed to 111 the position. ‘ir. Kleps
pointed out that in view of “ra. Nordby's lack of experlence,
it would not be possible to employ her unless the positlien is
downgraded to a level egquivalent to that of Junior Counsel,
54,200 per year (the position was budgeted at 55,000 per year
in the Commission's proposed budget).

The Secretary also reported thi he will need an asgistant
during the period January 1 - June 30, 1866 to help him ocarry on
the regular work of the Commission (which will probably be
particularly heavy because he will have to spend considerable
time in Sscramento), to make various studies and reports in connection
with the Agenda projeot, and to assist hin in reaponding to the
inguiries which will doubtless be made with respect to the various
tducation Code bllls recommended by the Coumuission. He suggested
that the Commigsion raise with the appropriate officials in the
Department of Finance and the State Personnel Hoard the question
vhether an arrangement wight be made whereby ‘Mra. Nordby could be
employed by the Commission on a temporary civil service bagis lor
the period Janusry 1 - June 30, 19565, at 3450 per wonth, using
a part of the 48,000 appropriated for research in the current
budget ror this purpose.

After these natters were disoussed, the Chairman was
authorized to communicate with the Department of Finance and
the Personnel Board with a view to working out an arrangement
whereby Mrs. Nordby can be employed as Assistant Exeocutive
Secretary on a temporary basis prior to July 1, 1955 and on a
permanent basis thereafter.
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Hducation Code

The Coummission considered several matters with respect to
the Education Code revision:

1. The Exeoutive Secretary reported that expenditures to
Uetober 15 under the fiducation Code contract with Stanford
totalled $5,611.14; leaving %4,388.86 avalladble of the %$10,000
originally conmitted to the contrast. iHe reported that this
balance would not be sufficient fo cover expenditures under the
contract to December 31, 19564 and suggested that the balance of
the 312,000 Education Code appropriation be comnmdtted to the
Stanford contraot. After this suggestion was fully discussed by
the Commission, Mr. Swan made a motlon which was seoconded by Mr.
Shaw and unanimously passed that the balance of the Education Code
appropriation be committed to the Stanford contract.

2. The Executive Seoretary was instructed to communicate
with Asseublyman Geddes, the sponsor of the bill providing for
roevigion of the Education Code, with respeoct to the work which
the Commission has done on the Code and to send him copies of
the propoged revisions of the Code prepared to date.

3. The Executive Secretary stated that he had received
soine ingquiries whether the Commisgion is of the view that, since
it is engaged in a revision of the Education Code, other persons
and organizations should refrain frox proposing legislation
affecting the Code at the next session of the Legislature, After
this matter was discussed it was decided (a) that the Comudssion
will not suggest to persons who make such inquiries that they
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should not introduce legislation affecting the Code but will
offer to keep them informed as to its legislative program and
request that they let the Commission know what bills they

will propose and (b) that the Commission will inform the chairuen
of the respective Rducation Committees of the Lagislature about
its program and take such other steps as may be necessary to
minimize confusion and conflict hetween its bills and others
affecting tha Code.

4. The Executive Secretary reported that the CASA
Sommittee For Revision of the Education Code had asked him to
ascertain whether the Cormmission would ﬁponanr, at the next
sesasion of the Legislature, a bill to establish a methnd of
nhtaining uniform interpretation of the Education Code throughout
the Stnte; thus elininating the confliocting interpretations of
the Code which are now sometimes given by different legal offiocers.
The Commission decided that this is probably not within the scope
af its Fducation Tnde assignment and would, in any event, require
more study than could be devoted to it in the time remaining before
January 1. The LExeoutive Seoretary was directed to report to
the CASA Committee that the Commigsion would not attempt to deal
with this matter in the next session of the Legislature.

5. The Executive Secretary reported that the CASA Committee
had also requested that he ascertain whether the Commigmion would
sponsor, at the next session of the Legislature, a bill to establish
an office to sct as a olearing-house for legislation affecting
the Education Code in order that suoh legislation might be drafted

to fit into the present Code structure - i.e., to see that new
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sections are put in the right place in the Code and that all
other parts of the Code affected are simultaneously changed to
avoid conflicts and ambiguitieas. “r. Xleps pointed out that this
suggestion is impracticable mince the several sponsors of legislation
af'fecting the Code oould not be persuaded to "clesar" their bills
with such an offlice and it would not be possible to have enacted
legislation to compel them to do so. The Executive Secretary was
direoted to report to the CASA Commlittee that the Comrdssion will
not suggest that such an office be established,

€. The Exeoutive Seoretary reported that when the CASA
Committee was informed that the ocurrent work on revision of the
Zducation Code would be terminated on DNecember 31, 1954; the
Committee expressed congiderable concern and suggested that the
project should be continued thereafter through a dsficliency
appropriation. The Exeoutive Secretary reported that Dr, Pullianm,
the Chairman of the Committee, had told him that Assemblyman Doyle,
the Vice-Chairman of the Assembly Comdttee on Fducation, had
expressed willingness to sponsor legislation to obtain such an
appropriation. This natter was thoroughly discussed and the
cxecutive Secretary was directed to report to Dr. Pulliam that
the Commission believes that a regquest for a deficiency appropriation
for the Eduoation Code would be unwise for the following reasons:
{(a) the Legislature should have an opportunity to see and pass on
the Comsission?s work before a deficiency appropriation is requested
to continue it; mnd (b) a deficlency appropriation could not be
made availsble as of Jamuary 1 ao that the staff would have to
be discharged and there would not seem to bhe any great advantage
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to be gained by getting the work under way agein prior to
Septenber lst when a regular appropriation for continuation of
the work would become available.

7. The Ixecutive Secretary reported that the CASA
Committee had requested him to ascertain whether the Commission
had changed its position with respect to a general structural
reorganization of the Education Code. After this nmtter was
discussed the lxecutive Secretary was directed to informn the
Comnittee that the Comnission has not shanged its position - i.e.,
that no general reorganizatisn of the Code For ifts own sake will
be undertaken but that when it becomes apparent, in the course
of revisging the parts of the Code dealing with particular subjeot
matter that partioular articles or sections should be noved within
the Code, thiz will be done.

8. 7The Couzpission discussed, briefly, the procsdure
which should be rollowed in handling its iducation Code bills
in the Legislature. !r. Kleps suggested that the Commimsion
should fix a cut-off date in December at which time it would
have ready everything which it is going to present to the
Legislature at the next seasion. Under this procedure, the
Leglslature will be presented early in the session with the
Conmission's entire Lducation Code prograx for the mession. ‘r.
Kleps said that this would be quite helpful in establishing a
satisfaoctory working relationship with the Legislature.
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The iLxecutive sSecretary reported that as of October 15
expenditures under the Agenda contract totalled $1,626.13, leaving
3373.87 available of the original $2,000 cowstted to the contract.
ife also reported that an agreement extending the Agemda contract
from October 31, 1ts present termination date, to July 1, 1985,
and saking an additional 31,000 available to finance the contract,
had been exscuted by Stanford and by Chairsan Stanton on behalfl
of the Conmlssion and submitted to the Departuent of Finance for
approval.

The Counigsion considered a number of suggestions received
frou meubers of the Dench and Dar with respect to topics to be
inoluded on its Agenda. The following disposition was nade of the
suggestions considered.

Topics recommended for immediate study .
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No. 16(2) - Study to determine whether the California et 7
rule that a counter-motion to retain venue for F onaa

the convenience of witnesses in the county where
an action was originally riled may not be made
uniess an answver is on file should be revised.

No., 17 - 3Study to determine whether the California law
vith respect to the "“for- nst® testimonial
privilege of husband and wife should be revised,
with partiocular reference to the question whether,
when one spouse has committed an offense against
the other, the latter has a privilege not to
teslify against the defendant spouse.

No. 32 g%g_ﬂo. 1) - Study to determine whether the
uvenile Court law is in need of a general revision
to correct contradiotions and anbiguities, with
partioular refersnce to three gquestions: (1) whether
the complaint in a oase involving §702 of the
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Welfare and Institutions Code {contributing to
the delinquency of g minor} should be riled in

the Superior Court sitting as a Juvenile Court
as at present) or in the Municipal Court;

2) whether the probation officer should be an
officer of the court with the judge having
authority to employ and discharge him; and (3)
whether & juvenile should be entitled to oounsel
and have a right to reasonable bail in juvenile
oourt proceedings.

No, 43 - Study to deterrine whether the law establishing the
suall claims court ig in need of clarification,

No,_ 49 - Study to deterrine whether the various statutes
relating to the filing of claims against public
enployees and public bodies can and should be
made simpler and more uniform,

Topies recomnended for future study,

No, 8(1) - Study to deteruine whether the Inhen tance Tax
Lawv exemptions should be the same with respasct ton
transfers of conmmity property when the husband
dies as when the wife diesn,

No. 40(1) - Study to determine wvhether the doctrine ol
governmental immunity should be further modifried
in the case of torts conmitted by public employees.

No, 40(2) - Study to determine whether Californig shoulgd
adoz} the Federal rule excluding svidence 1Xlegally
obtained.

Not Accepted

Nos. 13 and 37 - 8§ stion that the lagw be reviged to
Provide that the order or & trial jJudge granting
ocustody to a parent should not be stayed pending
appeal (this matter is now under consideration by
the State Bar),
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No. 38(1) - Suggestion that § 5642 of the Public Resources
Code be amended to provide for the eleoction of five
rather than three trustees to conform to § 5684
of the Code changing the mumber of trustees fron:
three to five (this matter will be handled by the
Legislative Counsel),

No. 28(2) - Suggestion that § 45 of the Flections Code
be amended to provide that the date of migning
injtiative and other petitions may be indicated by
ditto marks (this matter will be handled by the
Legislative Counsel),

No. 41(2) - Suggestion that the law providing for forfeiture
of automobiles in which mareotics have heen found
be anendled to give the court some latitude in
hardship cases,

No. 41(3) - Suggestion that the judge should be given
greater authority in the selection of juries and
shouid be permitted at his discretion to grant or
deny counsel the right to ask additional questions.

No, 43!;3 ~ Suggestion that the certain provisions of the
otor Vehicle Code be changed if and when the
chapter on secured transactions in the new Commercial
Code is adopted.

No, 850 - Suggestion that changes he nmade in certain of the
Government Code sections relating to the Diviasion
of Advinistrative Procedure (Mr. Kleps reported that
this natter will be handled by the Senate Interin
Cfommittee on Adminiatrative Negulations).

The Comrmission also considered the several suggested topics
for study originated by the staff. The following action was taken
vith respeot to these proposals (designated as S-1, S5-2, etc. to
differentiate from outside proposals).

Topics recoumended for immediate study.

8-1 - Study to deternsine whether § 201.5 of the Probate
Code be revised to eliminate the existing
distinction between real and personal property
and to eliminate the existing provision that one
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spouse, pre-deceasing the other, may dispose

of one-half of the separate personal property of
the surviving epouse by will, if such property
would have bheen commnity property if acquired in
California.

S-2 - Study to determine whether the rule against suspension
of the absolute power of alienation should be repealed
inagmuch as California has recently enacted the conmwon
law rule against perpetuities.

$-5 - Study to determine whether § 1875 of the Code of Civil
Provedure should be amended to require or authorize
California courts to take judicial notice of the law
of foreign countries.

S-7 - Study to determine whether §§ 40 through 43 of the
Probate Code, which established restrioctions on
testamantary gifts to charity, should be repealed
or, 1f not, revised to prevent existing techniques
of" evesion.

S-11 - Study to determine whether § 1880(3) of the Code of
Civil Procedure (the "dead man statute"”} should be
elther abolished or, conversely, made strioter by
lindting the sdmissabllity in evidence of testiumony
of conversations with the decedent on the ground
that the estate has taken a deposition of the
testimony to cases where the deposition is introduced
in evidenoce by the estate.

$-12 - Stumdy to gate:mino what?;; the decigion in th? reegnt
cage of Grant v. Moid 9, 41 Cal., 2nd 880 (1983
which held that surv%vaETIfty of & tort cause of
action arising outside of California is a metter of
procedure and therefors governed by California law,
should be either changed or codified.

$-13 - Study to determine whether the California statutes

governing advancement of cases for trial shouid be
revised.

Recommended for future study.

S-8 - Study to determine whether the California law on
rost-conviction sanity hearings for persons sentenced
to death should be revised.
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S-9 - Study to determine whether the Califomis lav with
respect to survivability of tort sotions (§ 574
of the Probate Code and § 956 of the Civil Code)
should be revised.

Toples retained for future consideration by the

Comnilssion,

S-14 - Suggestion that the California statutes and
constitutional provisions providing "oivil death”
for persons convicted of orimes should be either
repealed or olarified.

Not Accepted

5-4 - Suggestion that § 3800 of the Public Resources Code,
vhich regulates the spacing of oil welle, should
be ra;%lnd to take accoumt of the slant drilling
of wells.

S-8 - Suggestion that the California Corporations Code
should be amended to permit general non-profit
corporations to establish common trust funds.

3-10 - Suggestion that the Probate Code should be revised
to provide that when an estate is insolvent the
creditors should have the right to designate the
administrator and that any transfer made by the
deceased within four months of the date of death
(or soume other date to be determined in the course
of the study) may be set aside by the administrator.

Kirkwood v, Bank of America
Mr, Levit called the atteition of the Commigsion to a

recent decision of the Supreme Court of Califamia, Kirkwood v.
Bank of America, which involved the question of the inheritance
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tax exemption in the case of an inter vivos tranafer of community
property made in contemplation of death. e reported that the

ocase wag decided on the basis of the language of certain California
statutes and that the Court had stated that it had no alternative
thereunder. Mr. Levit suggested that this might be the kind of
case that the Commiseion could bring to the attention of the
Legislature without making any extended study of the problem. _
Mr. Shaw agreed that this would be a good opportunity to demonstrate
to the Legislature that the Commission is checking the ourrent
decisions and reporting natters which nay be of interest. Mr.
Thurzan expressed the view, however, that such an sttempt to deal
with this situation might be unwise in that it would be a plece-
meal approach to a larger general problem. The Executive Secretary
was instruoted to treat r. Levit's report as a suggestion to the
Commigsion for study, have a staffl report made nn Kirkwood v.

Bank of America, check with the State Controller as to the view of

his office concerning the correctness of the decision and the
desirabllity of leaving the law in its present state, and to report
to the Commdssion.

Respectfully subsdtted,

1'/ T '
Ml .:"’}‘-i"um..

John- MeDonough, Jr.
Executive Secretary



