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Memorandum No. 16(1960)

Subject: Study Fo. 33 - Survival of Tort Actions.

Some time ago the Commission sent its recommendation end proposed
statute on Survivsel of Actions to the State Bar. A copy of the recommendation
and statute esre attached as Exhibit I.

In Jamary 1960 the Committee on Administration of Justice requested
that representatives of the Commission meet with representatives of CAJ to
discuss, on an informel basis, the Commission's recommendation and proposed
statute. Messrs. Stanton, McDonough and DeMoully met in San Francisco with
representatives of both the northern and southern sections of CAJ.

fThe discussion reveeled scme technicel objections to the proposed
gtatute a6 well as some disagreement between the Commission and CAJ on policy.
It is suggested that the Commission consider the technical objections at
this time with a view to taking the necessary action to correct any technical
defects. CAJ can then be notified of the Commission's action and the report
of CAJ need not discuss or meke recommendations on these technical matters
but cen concern itself with policy differences. The technical objections
are set out in Exhibit II (attached) which alsc contains revisions suggested
by the staff to correct each technical defect noted.

The basic policy objectione mede by the northern and southern sections
of CAJ are set out in Exhibit ITI (attached). These are tentetive only as
far as CAJ is concerned. The Commission mey not want to give consideraticn

to these objections until CAJ hes firmed up ite findings. However, in case
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the Commission wishes to discuss these objections at this time, the tentative
objections that relate to policy are included as Exhibit III of this

memcranduamn,

Respectfully submitted,

John H. DeMoully
Executive Secretary
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(33) Tl W1 7/16/59

RECOMMENDATION OF CALIFORNIA LAW REVISION
COMMISSION

Relating toc Survival of Actions

Background

Under the common law and the earlier survival statutes in most
jurisdictions causes of action based oﬁ physical injury to the persom or
on damage to intangible personal or property interests, such as reputation,
privacy and the like, 4id not survive the death of either party, This
appesred to be the law in California until 1946, when the Californie supreme

court decided Hunt v. Authier. This and several succeeding decisions of thke

California courts involved the corstruction of Probate Code Section 574,
which deals in terms only with the survival of actions for loss or demege
to "property." These cases interpreted Section 5Th as providing for the
survival of causes of action not only for injuries to tangible property but
also for physical injury to the person and for injuries to intangible
personal cy property interests, at least to the extent that the injured
party susteined an out-of-pocket pecuniary loss as a result thereof, which
they held to be an injury to his "estate.”

In 1949 the Legislature enacted Civil Code Section 956 which
specifically provides for the survivel of causes of action arising out of
wrongs resulting in physical injury to the person but limits to some extent
the dameges vhich may be recovered. At the same time Probate Code Section
574 was amended to provide that it does not apply to "an action founded

upon & wrong resulting in physical injury or death of any person.” It

1




~ D)

appears to have been the intention of those sponsoring this legisletion to

1imit the effect of FHunt v. Authier end succeeding cases by confining the

survival of actions for injuries to the pergon to those based on physical
injuries, as provided in Civil Code Section 956.

The opinion in & recent district court of appeal decisicn indicates,
however, that the courts mey hold that while Probate Code Section 574 as

construed in Hunt v. Authier is no longer applicadle to cases involving

physical injuries to the person, it continues to have the effect of
providing for the survival of all other causes of action for wrongs to the
person or to property if and to the extent that they result in pecuniary
loss to the plaintiff. Since it is not clear whether Section 5T4 will be so
construed, the California law with regard to the survival of causes of action
is in an uncertain and unsstisfactory state, particularly with regard to

such actions es malicious prosecution, sbuse or malicicus use of process,
false ilmpriscnment, invesion of the right of privacy, libel, slander

and the intentional infliction of emotional distress. These

actions clesrly do not survive under Civil Code Beetion 956

but they may survive under Probate Code Section 574:to the extent that -
the pleintiff hes incurred & pecuniary loss. Because of these uncertainties

the Celifornia law Revision Commission was authorized and directed to
undertake a study to determine whether the lsw in respect of survivebility

of tort actions should be reviged.

what Tort Actions Should Survive
The Commission has concluded that with certain specific exceptions

discussed below<§1£ tort causes of action should survive the death of either
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party, whether the cause of action is based on injury to tangible property,
on physical injury to the person or om injury to intangible personal or
property interests.

When a person dies society end thus the law is faced with the
problem of whet disposition should be made of the various valuable eccromic
rights which he held at his death and, conversely, the various claims and
obligations which existed against him. Any of varicus sclutions to this
problem might have been a.dopte;i.. The general apswer which has in fact
evolved has been that most wvaluable rights held by a decedent at the time
of bhis desth, whether they be rights in specific tangible properiy or cleims
against others, pass to his estate or heirs and may be exercised or enforced
in much the same manner as if he were yet living. Conversely, his estate is
held answerable for most valid claims which existed egainet him. In effect,
the estate and thus the heirs and devisees stand in the shoes of the
decedent. Historically, the most important exception to this principle has
been that some tort causes of action do not survive. The Commission believes
that no substantisl besis exists for distinguishing those relatively few
tort actione which do not now survive from the majoriiy whichk do. The
failure of these sctions to survive at common law eppears to rest in large
part on nothing more than the contimued applicetion of the ancient mexim
that "personsl actions die with the person.“l Thip maxim merely states &
largely meaningless conclusion, has no compelling wisdom on its face, is of
obscure origin, and appears to be of questionable application to modern
conditions.

The Commission is not persuaded by erguments which have been made

against the survival of such actions as actions for libel, slander and

1. Actio perscnalis moritur cum persona.
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invasion of the right of privacy based on the allegedly gpeculative and
noncompensatory nature of the damages involved. Fven if these argumente were
sound, they appear to be more properly relevant to the guestion of whether
such causes of action should exist at all than to the gquestion of whether
they should survive. The Commission believes that so long as these actions

do exist they should survive.

Limitatlion oa Damages
The Law Revision Commission has concluded that if e ceuse of action

gurvives it necessarily follows that the same demages should be recoverable
by or egainst the personal representative as could have been recovered had
the decedent lived, except where some special and substantial reascn exists
for limiting recovery. The Commission therefore makes the following

recommendations:

The provisions in the 1949 survival legislation which limit dsmages
recoverable by the personal representative of a decedent to those which he
sustained or incurred pricr to his death should be continued. When & person
having & cause of action dies, all the damages he sustained as the result of
the injury from which his ceuse of action arcse have in fact occurred and can
be ascertained. It would be ancmalous to awexd his estate in addition to
such demages such prospective damages as a trier of fact, speculating a&s to
his probable life spen, presumebly would have awarded had he survived until
judgment. Moreover, such a recovery would in many instances largely duplicate
dameges recoverable under the wrongful death statute.

Although the 1949 legislation does not expressly so provide, the
California ¢ourte have held that punitive or exemplery demegee or penalties

may not be recovered sgainst the estale of & deceased wrongdoer,
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This limitetion should be contimued. Such damages are, in effect,

a form of civil punishment cf the wrongdoing defendant. When such =
defendant is deceased awarding exemplary dsmages againest his estate cannot
serve this purpose and merely results in & windfsll for the plaintiff or
the plaintiff’s estate.

The provision in the 1949 legislation that the right to recover
punitive or exemplery damsges is extinguished by the death of the injured
party should not be comtinued. There are no valid reesons for ihis
limitetion. True, such damages are in a sense a windfall to the plaintiff's
heirs or devisees, but since these damages ere not compensatory in nature,
they would have constituted & windfell to the decedent as well. The object
of awarding such dameges being to punish the wrongdoer, it would be
particularly inappropriaste to permit him to escape such punishment in a
cage in which he killed rather than only injured his victim.

The provision in the 1949 survivel legislation that dameges may not
be allowed to the estate of the deceased plaintiff for "pain, suffering or
disfigurement” should also be discontinued. One reason advanced in support
of this limitation is that the victim's death and consequent inability to
testify renders it difficult and speculative to award damages for such
highly personal injuries. The Commission believes, however, that while it
may be more difficult to esteblish the emount of damages in such & case
the victim's death should not automaticelly preclude recovery. Other
competent testimony relating to the decedent’s pain, suffering or disfigure-
pment will be available in many cases. The argument has also been made that
the purpose of ewarding such damages is to compensate the vietim for pain

and suffering which he himself has susteined and that when he is dead the
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object of such damages is lost and his heirs receive a windfall. This
argument guggests that the primary resson for providing for survival of
actions is to compensate the survivors for s logs to or diminution in the
expectancy which they had in the decedent’s estate. The Commission does
not egree. Causes of action should survive because they exist and could
have been enforced by or against the decedent and because if they do not
survive the death of a victim produces & windfall for the wrongdoer. Under
this view it is inconsistent to dissllow elements of damages intended to
compensate the decedent for his injury merely becausce of the fortuitous
intervention of the death of either party.

Some have also adverted to the speculative and uncertain nature of
dameges for pain, suffering, mentsl anguish and the like as an argument,
ageinst permitting them to survive. But these considerations would appear
to be more relevant to the question of permitting such damages to be
recovered at all rather then to thelr survival. Moreover, not to permit
survival of such elements of demage would substantially undermine the
effect of the proposed new survival statute insofar as 1t purports to
provide for the survivel of such ceusee of action as those for false
imprisonment, malicious prosecution, invesion of the right of privacy and
the intentional infliction of emotionasl distress. Very often little
pecuniary loss cean be shown in such csees, the only really important
element of demege involved being the emberrassment, humiliation and other

mental anguleh resulting to the plaintiff.

FProposed Legislation

To effectuate the foregoing recommendations the Commission recommends
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that both Civil Code Section 956 and Probate Code Section 574 be repealed
and thet = comprehensive new survivel statute be enacted as Probate Code
Section 573.2 {See proposed legislative bill following this recommenda-
tion.) The following points should be noted with respect to this
recomuended legislation:

1. It provides, with specific exceptions, for the survival of all
causes of action. The Commission atiempted originally to draft a statute
limited to effectuating its view that all tort causes of action should
survive, but encountered greet difficulty in attempting to draft technically
accurate and satisfactory language to accomplish this more limited objective.
legislation limited to "causes of action in tort," would create problems
because there simply is not & satisfactory definition of the meaning and
scope of the term "tort." Moreover, such language would raise questions as
+o0 whether actions arieing from breaches of trust and purely statutory
actions, whether or not "sounding in tort," were included. Similar guestions
would arise if a statute of limited scope were written in other terms. The
Cozmission therefore recommends the enactment of a broad end inclusive
provision, with specified exceptions which are discussed below, for the
foliowing remsons:

(a) A comprehensive survival statute would have the advantage of
simplicity and clarity by eliminating difficult questions of econstruction

which would result from the use of more restrictive language.

2, Although it involves another departure from the 1949 legisistion, putting
the new comprehensive survival statute in the Probate Code would Appear
to be logical. The original survival legislation was placed there.
Probete Code §§ 573, 5Th. Burvival legislation is located in analogous
parte of the stetutory lew of other states. N.Y. Decedent Estate Law,
Sec. 118, 119, 120; Smith-Hurd Aon. St. (Illinoie) ch 3 (Probate Act)
Sec., 49L; Ariz. Rev. Bt., 1956, Sec. 14-L77.
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(b) Such a statute is sound in theory since, with the exception
of certain epecific kinds of acticns discussed below, there does not appear
to be any rational basis upon which to determine that some actions should
survive while others do not.

(e} A comprehensive survival statute would make little or no
substantive chenge in the present law with respect tc survival of non-tort
causes of sction. The Commission's study of the present law has showm that
actions based on contract, guasi-contract, trusts, sctions to recover
possession of property or to establish an interest therein, and most

statutory actions already aurviVe.3

3. Causes of action based on contract, quasi contract or judgments have
long survived st common law; 1 Cal, Jur.2d 90; Prosser, Law of Torts
2 {24 ed, 1955); Heuston, Salmond on Torts 14 (12th ed. 1957). Actions
for breach of trust, although technically besed on neither "tort" or
“oontract"” have been held to survive under Probate Code Bection 574:
Fields v. Michael, Gl Cal. App.2d 4k3, 205 P.2d 402 (1949); in additionm,
there appesrs to be some authority that equity 4id not recognize the
maxim that perscnal actions die with the perscn and that actions for
breaches of trust would survive even in the absence of statute: see
Evans, Survivel of Tort Claims, Mich.L.Rev. 969, 974 {1931); see also
Robinson v. Tower, 95 Feb. 198, 1h5 W.W. 348 (191k); 1 Cc.J.8. 182.
It should alsc be pointed out that Section 95k of the Civil Code provides:

A thing in actlon, axrising out of the violation of a right
of property, or out of an obligation, may be transferred by
the owner. Upon the death of the owner it passes to his
personal representatives, except where, in the cases provided
in the Ccde of Civil Procedure, it passes to his devisees or
successor in office.

Under the ebove Section it has been held thet the right to contest a
will survives: FEstate of Field, 38 Cal.2d 151, 238 P.2d 578 {1951);
see mlso Estate of Baker, 170 Cal. 578, 150 Pac. $89 (1915). As to
statutory actions, note that Civil Code Bection 956 expressly applies
to actions arieing out of & statute; see also Rideauwx v, Torgrimson,
12 Cal. 21 633, 86 P,2a 826 (1939) (Workmens Compensation); Stockton
Morris Plan Co, v. Carpenter, 18 Cal App.2d 205, 63 P.2d4 859 (1936)
(Unlawful Detainer). As to actione to recover property or to
establish an interest therein, see Sanders v. Allen, 83 Cal. App.24
362, 188 P.2a 760 (1948) (unlawful eviction); Swartfager v. Wells,
53 Cal. App.2d 522, 128 P.2d 128 (19%2) (quiet title); Stockton
Morris Pian Co. v. Carpenter, 18 Cal. App.2d 205, 63 P.2d 859 (1937)
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Footnote 3 contimned

{uniawful detainer); Monterey County v. Cushing, 83 Cal. 307 " 23 Pac. 700
{1890} (eminent domain); Barrett v. Birge, 50 Cal. 655 (1 75)

ejectment). See alsc, Bank of America v. 0'Shields, 128 Cal.

App.2d 212, 275 P.2a 153 {1954)(quiet title action by executor);

King v. Wilson, 96 Cal. App.2d 212, 215 P.2d 50 {1950)(action by

estate to recover possession of property); Chase v. Leiter,

Cal. App.2d 439, 215 P.2d4 756 (1950) (declaratory judgment action

by executor).




2, The reccmmended legislation expressly excepts certain
actions from the broed rule of survival which it would establish. The
principal exception is of actions "the purpose of which is defeated or
rendered useless by the death of either party." Such actions would
include, for exsmple, en action exclusively for the purpose of compelling
s remainderman to restore possession of property to a life tenant now
deceased, or sn ection to enjoin a person now {eceased from pursuing an
1llegal course of action. It would alsc include actions for divorce and
alimony (which do not now survive} since alimony mey be ewarded only in
conjunction with a divorce action and by specific statutory provision
in Californis marrisge is automatically terminated by death, Nor would
an action for separeste maintenance survive under the proposed statute;
being in effect an action for the specific enforcement of the gbligation
for suppert arising out of the marriage relaticnship, this action would '
be "defeated or rendered useless” by the husbend's (or wife's) death.

It is, the Commission delieves, less clear whether statutory
obligations for the support of & minor child, father, mother, or adult
child for the period following the decedent’s death would be “defeated
or rendered uaeleaé" bty the death of the person on whom the obligsticn
rests. Nor is the present laew clear as to whether there is now an
obligation on the part of a decedent's estate for support +0 be furnished
after his death. There are Califcrnia decisions holding that at least
where provision for child support is made in e separate malntenance or
divorce decree the cobligetion survives against the estate of the
decensed parent for the period following his death.h

. Taylor v. Ceorge, 54 Csl.2d 552, 212 P.2d 505 (1949); Newman v.

Burwell, 216 Cal. 608, 15 P.2d 511 (1932); Estate of Smith 200
Cal. 65k, 254 Pac. 567 (1927).
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There is slso language in some other cases indicating that such an
obligation may exist even in the absence of such a decree.5 The
Commission believes that it would be unwise in connection with this
proposed legislation either to impose new liabllities for support after
deeth on decedents' estates or to relieve such estates from liebilities
which may presently exist. It has, therefore, drafted the proposed

new survivel statute in puch a way ae to preserve the status guo in this
regard by providing that it does not create any right of action against

an estate not otherwise existing for the support, maintenance, education,

aid or care of any person furnished or to be furnished after the decedent's

death.s

3. The report of the Comuission's research consultant points
out thet the technical argument has been successfully made in at least
one jurisdiction that in cases where the victim's injury occurs elther
after or simultanecusly with the wrongdoer's death no cause of action cames

into exietence upen which a survival statute can operate besceuse a cause

B, Myers v. Harrington, 70 Cal. App. 680, 23k Pac. 412 (1925).

6. It should be pointed out that Civil Code Section 205 providee
that if a parent chargesble with the support of a child dies, falling
to provide for its support and leaving it chargeable o the County
or in a State institution to be cared for at State expense, the
Comty or State may claim provision for its support from the perent’s
egtate.

It will e noted that the proposed legislation also omite the
provision of present Probate Code Section 573 with respect to survivael
of acticns by the State or its subdivisions "founded upon any stetutory
liability of any perscn for support, maintenance, aid, care of
necessaries furnished to him or 4o his spouse, relatives or kindred.”
This is because (1) such actions would be included within the broad
language of the new statute insofar as the liability 1s incurred prior
to death and {2) the language has not apparentiy been constirued as
imposing liability for support after death.
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of action for personal injury cannot arise against a person who is dead
and thus nonexistent. A simulteneous death provision has therefore
been incorporated in the legislation recamended by the Commission to -
preclude the posaibility of such a comgtruction of the proposed new
survival statute.

4, The proposed legislation includes smendments to Code of
Civil Procedure Sections 376 and 377 and Probate Code Section TOT necessary
to conform them to the proposed new survival statute. Thus, cross
references to Civil Code Bection 956 and Probate Code Section STk are
eliminated and replaced by references to the new stetute. In addition,
the specific survival provisions contained in Code of Civil Procedure
Sections 376 and 377 are eliminated. Such provisicns are rendered
unnecesgary by the all-inclusive language of the new swrvival statute.
Moreover, the presence of such specific provisions for survival in these
statutes might conceivably lead a court to hold that some other existing
or future statutory cause of action does not swrvive because the

lLegislature has falled to include such specific provisicns therein.
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The Commission's recommendation would be effectuated by

enactment of the following measure:

An act to repeal Sections 956 of the Civil Code and 574 of the Probate

Code and to amend Sections 573 and TO7 of the Probate Code

and Sections 376 end 377 of the Code of Civil Procedure, all

relating to the survival of causes of action after death.

The people of the State of Califormia do enact as follows:

SECTION 1. Section 956 of the Civil Code is repealed.

8EC. 2. Section 573 of the Probate que is smended to read:

573. Actions-fer-she-veeovery-of-any-propersyy-reai-or-perdenals
ar-fer—%he-passesaienrthe!eefy-sr-te-qn&et—tit&e-therete,-er-%e-eafaree-a
;ien‘thereea,-ee-ta-detera&ns-any—aiverse-elaim—thereeay—aaﬂ-ail—aet&aas
Zounded-upon-eontradisy -or-upon-any-1iability-for-physicai-injuryr-deash
er-inaury-%e-prsperty,-nay-be-na&nsa&neé-hy-aaﬁ-against-eueenﬁe!s—aai-
adminipiraters-in-aii-cases-in-vhich-the-eonee-of -action-vaether-arising
before-er-afier-death-is-one-whieh-woultd-net-abase-upon-the-deeth-of -their
respeetive—testaters-sr-éntestates,-aaﬁ-aii-aetieas-by—the-3$ate—9£
Galifernia-or-any-politieal-subdivipion-thereef-founded-upon-any-stasusory
liabilityaef-ssyhyerson-£er-sup§e!$,-naiatenaace,-sid,-eare-ar-neeeaaaries
furnished-to-hik-ow-4o-his~gpousey-relatives-or-kindredy -may-be-mainbained
as&inst-exeeutays-anﬁ-adninistaaters—ia—a&l-cases-iapwhiah-the-aaue-night
bove-heen-meintained-againet-their-reapaative-testniors-or-tniesiases

573. Except as provided in-this section no cause or right of action

shall be lost by reason of the death of any perscn. An sction mey be mein-

tained by or againat an executor or administrator in any case in which the same/




might have been maintained by or ageinst his decedent; Ewovided, that this

section does not apply to any cause or right of action to the extent that the

purposeg thereof is defeated or rendered useless by the death of any

person, nor does this section create any right or ceuse of sction, not

otherwise exlisting, against an executor or administrator for the support,

maintenance, education, ald or care of any person furnished or to be

furnished after the dacedent's death.

In en ection brought under this section against an executor

or administrator all dameges may be swarded which might have been

recovered sgaingt the decedent hed he lived except penalties or punitive

or exemplary damages.

When a perscn having s cpuse or right of action dies before

Judgment, the damaggs recoverable by his executor or administrator are

limited to such loss or damage as the decedent sustained or incurred

prior to his death.

This secticn ie applicable where & loss or damage occurs

simultaneously with or after the death of a person who would have been

liable therefor if his death had not preceded or occurred gimultaneously

with the loss or damage.

SEC. 3. Section 574 of the Probate Code ie repeeled.

SEC. 4. Section 376 of ithe Code of Civil Procedure is smended
Lo read:
376. The parents of a legitimate vomarried minor child, acting
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jointly, may msintain an action for injury to such child caused by the
wrongful sct or neglect of ancther. If either parent shall fail on
demand to join as plaintiff in such action or is deed or cannot be found,
then the other parent may maintain such action end the parent, if living,
who does not join es plaintiff must be joined as & defendant and, before
trial or hearing of any question of fact, must be served with summons
either personally or by sending a copy of the summons and complaint by
registered maill with proper postage prepaid addressed to such parent's
lazt known address with request for a return receipt. If service is made
by registered mail the production of a return receipt purporting to be
signed by the addressee shall create a disputable presumption that such
summons ahd complaint have been duly served. In the absence of personal
service or service by registered mail, as above provided, service may be
made as provided in Sections 412 and 413 of thie code. The respective
rights of the parents to any award shall be determined by the court.

A mother mey maintein an action for such an injury to her
illegitimate unmerried minor child. A guardian mey meintain en action
for such an injury 4o his ward.

Any such action may be maintained against the person causing
the 1njuryg-sr-if-sueh-persen-be-éeai;-then-against-h&s-peraena&
representatives, If any other person is responsible for any such wrongful
act or neglect the action mey alsc be maintained against such other persony
o¥-his-persenal-reprecentatives-in-ease-of-his-death. The death of the
child or ward shall not abate the parents' or guardisn’s cause of action
for his injury as to damages sccruing before his death.

In every action under thie sectlon, such damages may be given
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as under all of the circumstances of the cese may be justy-previdedy
$hat-in-any-petion-malutsined-afber-the-death-of-the-ehild-or-wvardy
damages-rogoverablie-hereunder-sghall-not-inelude-damages-for-painy
saffering-or-digfigurencnt -ner-puRitive -or-exeEpLary-daMagas-nor
ecmpensabicn-for-less~ef-prospestive-profits-or-earnings -after-the-date
af-death,

If an action arising out of the same wrongful act or neglect
may be maintained pursuant to Section 377 of this code for wrongful
death of any such child, the action asuthorized by this section shall be

consolidated therewith for itrial on motion of any interested party.

8EC 5. Section 377 of she Code of Civil Procedure is amended

to read:

377. When the death of & person not being & minor, or when:
the death of a minor person who leaves surviving him either a husband
or wife or child or children or father or mother, is caused by the
wrongful act or neglect of another, his heirs or personel representatives
mey maintein an action for damages sgainst the person causing the deathy
er-in-eage-of-$he-death- of-sueh-vrsngdoery-against-the-pereensl
representative-ef-auah-wrengdaer,-whathar-the-wrengdser-ﬂiaq-beﬁeﬁe-er
after-tha-death-of-the-person-indured. If any other person is responsible
for any such wrongful sct or neglect, the acticn may also be maintained
against such other persony-or-in-ease-of-his-deathy-his-persenal
representatives, In every action under this sectlon, such damages may

be glven as under all the circumstances of the case, may be just, but

b




shall not include damages recoverable iunder Section 573 of the Probate

956-gf-the-Civil Code. The respective rights of the heirs in any award
~shall be determined by the court. Any action brought by the personsl
representatives of the decedent puwrsuant to the provisions of Section

956-e£-5he-0ivil-57% of the Probate Code may be joined with an action

erising out of the same wrongful act or neglect brought pursuant to the
provisicns of this section. If an actlion be brought pursuant to the

provisicns of this section and a separate action arising out of the same
wrongful act or neglect be brought pursuant to the provisions of Section

956-ef-5he-Civil 573 of the Probate Code, such actions shall be

consolidated for trial on the motion of any interested party.

SEC 6. Section TOT7 of the Probate Code is amended to read:

T07. All c¢laims ariging upon contract, whether they are due,
not due, or contingent, end all ¢laims for funeral expenses and all
cleims fer-damages-for-physieal-injuries-op-death-er-~injury-to-propersy

er-aetiens provided for in Sestien-5Th-ef-this-cedey Section 573 of the

Probate Code must be filed or presented within the time limited in the

nctice or as extended by the provisions of Section 702 of this code;

end any claim not so filed or presented is barred forever, unless it Is
made to appear by the aPffidavit of the claiment to the satisfaction of
the court or a Judge thereof that the claimant had not received notice,
by reason of being out of the Btate, in which event it may be filed or
presented at any time before a decree of distribution iz rendered, The

eclerk must enter in ithe reglster every claim filed, giving the name of
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the claimant, the amount and character of the claim, the rate of interest,
1f any, and the date of filing.
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EXHIBIT II

Technical Cbjections to Recommendation or Proposed Statute

1. The proposed amendment of Sectlon 573 of the Probate Code contains
the following paragraph:
In an action brought under this sectlion against an
executor or sdministrator all damages mey be awarded
which might have been recovered sgainst the decedent had
he lived except penalties or punitive or exemplary demages.
Objection was made to the phrase “penalties or punitive or exemplary damages. "
Does this phrase, for example, prevent recovery of triple damages in fire
damage and tizmber trespass cases? It was suggested that consideration be
given to substituting for this phrase, language such as "dameges imposed
primarily as a punishment of the decedent." In this connection, it is noted
that Section 3294 of the Civil Code provides that:
In an asction for the breach of an obligstion not arising
from contract, where the defendant has been guilty of oppression,
frand, or melice, express or implied, the plaintiff, in addition

t0 the mctual demages, may recover damages for the sake of example
and by way of punishing the defendant.

2. The third paragraph of proposed Probete Code Section 573 does not
clearly express the Commission's determinetion that the estate of a deceased
plaintiff can recover punitive damages. The paragraph states that the
executor or sdministrator can recover only "such loss or damage as the
decedent sustained or incurred prior to his death." It can be argued that
a person does not "sustain or incur” punitive or exemplary demages and that
this section limits the executor's recovery to actual damsges.

Since the Commission decided es a policy matter that punitive damages
should be recoverable by the estate, this paragraph probaebly should be
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C revised to reflect this decision. A suggested revision is:

When & person having a cazuse or right of action dies before
Judgment, the damages recoverable by his executor or administrator
are limited to such loss or damage as the decedent sustained or

incurred prior to his death, including eny penalties or punitive

or exemplary dameges that the decedent would bhave been entifled

to recover had he lived.

If the Commission makes any revision because of the objection reported
in item 1, ebove, consideration should be given to using consistent language

in making the revision suggested here.

C‘ 3. Vehicle Code Section 17157 needs sdjustment becsuse of the Commission's
recommendation. This section provides:

No action based on imputed negligence under this chapter
shall abate by reason of the death of any injured person or
of any person liable or responsible under the provisions of
thie chepter. In any action for physicel injury based on
imputed negligence under this chapter by the executor,
sdministrator, or personal representative of any deceased
person, the damages recoverable shell be the same as those .
recoverable vnder Section 956 of the Civil Code.

The Commission hss recommended repeal of Section 956 of the Civil Code

and that section is referred to in Section 17157.

Section 17157 appears in an article on vehicle owners' liability, imputing
the negligence of e driver to the vehicle owner. The provisions of the section
seem to be completely covered by the provisions of proposed Probate Code

Section 573. Therefore, it is recommended that Section 17157 be repealed.
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In the alternative, the phrase "for physical injury"” could be amended
out, and the reference to Civil Code Section 956 changed to Probate Code

Section 573.

k, Proposed Section 573 of the Probate Code will empower an executor
or administrator to bring many actions he heg no authority to bring now.
Under Section 578a of the Probate Code, an executor or asdministrator of an
estate may, with approval of the probaste court, compromise ard settle all
elaims or rights of action given to him for the wrongful death or injury of
his decedent. It was suggested that the Commission consider amending Section
578a to extend its provisions te all actions which will survive under proposed
Section 573. The staff, however, feels that Section 718.5 of the Probate Code
empowers the executor or sdministrator to compromise and settle any claim or
right of action which may exist against the estate or in favor of or against
the executor or administrator as such which would survive under Section 573.
Therefore, amendment of Section 578a 1s unnecessary.

Section T18.5 of the Probate {ode provides:

After the lapse of 60 days from the issuance of letters testa-
mentary or of adminiatration, the executor or administrator, with

the approval of the court, may compromise, compound or settle

any clsim or demand against the estate or any suit brought by or

agalnst the executor or administrator as such, by the transfer of

specific assets of the estate or otherwise. To obtain such approval,

the executor or administrator shall file & verified petition with

the clerk showing the adventage of the compromise, composition or

settlement. The clerk shall set the petition for hearing by the

court and notice thereof shall be given for the period and in the
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menner required by Section 1200 of this code. If under this
gection the court authorizes the transfer of resl property
of the estate, conveyances shall be executed by the executor
or administrator in the same manner as provided in Section
786 of this code and such conveyances shall have the same
force and effect as conveyances executed pursuant to that
section, and a certified copy of the order suthorizing the
transfer mist be recorded in the office of the recorder of
the county in which the real property or any portion thereof

lies.

5. It was suggested that a provision be included in the proposed
statute indicating the causes of action to which it is to be applicable upon
its effective date. Some concern was expressed as to the constitutionality
of making the proposed statute applicable to all causes of action, whether
arising before or after the effective date of the statute. To forestall
any objection upon this ground, it was suggested that a provigion be
included indicating thet the statute applies only to causes and rights of
action which arise on or after the effective date of the stetute. This

could be accomplished by adding a section to the proposed act stating:

Section . This Act does not apply to or affect any cause
or right of action acerued or acquired or to eny ligbility

incurred prior to the effective date of this Act.




EXHIBIT III

Policy Objections to Proposed Recommendation and Statute

The Bar Comnittee objects to the following recommendations:

1. To permit recovery by the personal representative of a decedent. of
demeges for pain, suffering, disfigurement, humiliation, anxiety, mental
snguish and the like in all surviving tort actioms.

2. New Section 573. The bar prefers to retain our present statutory
approach of providing specifically what actions survive rather then the
approach of the Commission that all actions survive with specified exceptions.
In view of the informsl meeting with the bar, it 1s possible that this objec-
tion may be withdrawn.

3. Proposed amendments to Section 70T of the Probate Code which require

all claims which survive under Section 573 to be filed.
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