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HOTE: This is a tentative recommendation and proposed statute

prepared by the California Law Revision Commission. It is not a final

recommendation and the Commission should not be considered as having

made & recommendation on a particular subject until the final recommendation

of the Commission on that subject has been submitted to the Legislature.

This material is being distributed at this time for the purpose of

obtalning suggestions and comments from the recipients and is not *o

be used for any other purpose.
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RECOMMENDATION OF THE CALIFORNIA LAW REVISION COMMISSION
relating to

Arbitration

The present Celifornia arbitration statute is Title 3 (veginning with
Section 1280) of Part 3 of the Code of Civil Procedure. The enactment
of this statute in 1927 placed Californias among that small but growing
group of states that have rejected the conmon law hostility to the
enforcement of arbitration agreements and have provided a modern,
expeditious system of enforcing such agreements. Nevertheless, experience
under the California law has revealed certain defects in the statutory s
scheme. Because of these defects, the legislature directed the law
Revision Commission to study the arbitration statute to determine i
whether it should be revised.

The Commission has concluded that the basic principles of the
present California arbitration statute should be retained. However,
the Commission believes that some revision of the present law is
necessary in order to improve the organization of the statute, to

clarify the law of arbitration, to eliminate certain ancmalies and

to improve arbitration procedure. These revisions cannot be readily
accomplished within the framework of the existing title on arbitration.
Therefore, the Commission recommends the enactment of & new title on

arbitration that would retain the desirable principles of the existing

1sw with the following principal modifications:
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Matters Subject to Arbitration

1. The arbitration statute should be made applicable to agreements
for appraisals and valuations. The distinction between "appraisal" and
"arbitration” agreements was created by the courts at e time when the
early statutory attempts to provide for enforcement of arbitration agreements
imposed cumbersome procedural requirements upon the arbitration process.

If it appeared from the nature of the agreement that the parties desired
e determination of a particular fact -- such as the value of certein
property -- and dié not contemplate 2 formal proceeding in which evidence
would be received, the courts held that the proceeding was an "eppraisal"
and not an "arbitration” in order to hold that the cumbersome statutory
formalities were ipapplicable. As the California arbitration statute does
not require any particular formality in the conduct of an arbitration
proceeding, there is no longer any reason to preserve the distinction
between these types of proceedings.

2. The erbitretion statute should be made clearly applicable to
collective bargeining agreements and cther agreemente pertaining to labor.
The present law states that its provisions are not applicsble to "contracts
pertaining to lsbor." It has been held, however, that this provision
does not apply to agreements providing for the performance of mental rather
than physical tasks. It has also been held thst this provision is not
applicable to collective bargaining agreements. The Conmission believes that
the arbitration statute should be clarified by omitting this provision and
by specifically providing that collective bargaining agreements are
subject to the statute.

3. The arbitration statute should be made appliceble to oral or
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implied agreements to extend the term of an expired written agreement. At
the present time, arbiltration agreements are required to be in writing.
Sometimes a written agreement containing arbitration provisions will
explre while the parties are in the process of negotiating & new agreement
to replace the one that expired. During the negotiation process the
parties contime to cperate under the former agreement. The Commission
believes that any doubt as to the validity of the arbitration agreement

during this period should be removed.

Proceedings to Enforce Arbitration Agreements

1. The determinations to be made by the court upon & petition to
compel arbitration should be clarified. Some recent ceses have indicated
that the court should not only determine whether the parties agreed to
arbitrate the matter in dispute but should elso determine whethér there is
any merit to the contentions of the parties. Such decisions permit the
courts to resolve questions that the parties have agreed to submit to the
decision of the arbltrstors. The Commission recommends the addition of
language to the arbitration statute indicating that the court is not %o
consider the merits of the parties' comtentions upon proceedings to compel
arbitration.

2. The arbitration statute should provide that there are matters
that may be raised in defense to a petition to compel arbitration in addition
to the lack of an arbitration agreement. The present statute provides that
the court, upon a petition to compel arbitration, must determine whether
the agreement to arbitrate exists and whether it has been breached; and,

if there is no agreement or if there has been no breach of the agreement,
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the petition must be diamissed. Cases, however, heve held that the courts
mey consider Whether the party seeking arbitration has waived his right
to arbitrate or whether any other grounds exist that render the contract
unenforcegble. These holdings should be codified. Moreover, the statute f
should not provide for the dismissal of the petition if the arbitretion
agreement has not been breached. If there is an enforceable agreement to
arbitrate, an order to arbitrate should be made even though there has been
no breach of the agreement so that the parties will not have to return to
the court if a party refuses to comply with the agreement at a later time.
3. The court, upon a petition to compel arbitration, should not be
required to order the arbitration to proceed immediately if there is
litigation between the parties pending before a court involving issues not
subject to arbitration and a decision upon such issues may meke the
arbitration unneceseary. A% the present time, the statute requires the
court to order arbitration when it makes the requisite findings; there is
no provision permitting the court to delay the arbitration until other
matters have been judicially determined.
%. A pending action should not be stayed in order to permit arbitra-
tion of the issues unless the party seeking the stay has taken action to
compel arbitration and has asserted bis right to a stay of the action
promptly. Existing lsw provides for a stay of judicial proceedings to
permit arbitration but does not specify the time within which a party must
seek such relief. A pending action should be stayed only if the action
is at the pleading stage and the party seeking the stay is actively seeking
to have the issues involved submitted to arbitration.

5. A procedure should be set forth in the statutes to guide the courts
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in the selection of an arbitrator when asked to do so. None is provided in
the present law. A court should select an arbitrator either from nominees
jointly proposed by the parties or from lists of experienced arbitrators
mainteined by such agencies as the American Arbitration Associstion, The

Pederal Mediation Service or the California Conciliation Service.

Conduct of the Arbitration Proceeding

1. Te arbitration stetute should require notice of an arbitration
proceeding to be given to all parties unless the parties have otherwise
agreed. Although there is no requirement of notice in the present
statute, the courts have stated that reasonsble notice is required.

The requirement of notice ghould be codified; but the vague requirement
of "reasonsble notice" should be replaced with a specific requirement
of st least five days notice unless the parties have otherwise agreed.

2. Recognition should be given to the fact that when there is more
then one arbitrator, often only cne arbitrator is, in fact, a neutral;
each of the other members of the panel usuaully represents the viewpoint
of the party who appointed him. The arbitrator appointed as a neutral
should be given the duties and responsibilities of sending the reguired
potices, administering oaths, issuing subpenas, ruling on evidence and
procedure and presiding at the hearing.

3. The neutral arbitrater should not be permitted to obtain
information other than at the hearing unless the parties consent or are
given an opportunity to challenge the information obtained. Under the
existing law, the arbitrators may consult independent experts outside

the hearing without notifying the parties s0 long as the ultimete decision
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is that of the arbitrators themselves. Unless the parties have consented
to such procedure, they should be advised when any consultations of this
sort take place. If the arbitration agreement contemplates an adversary
proceeding, each party should have the opportunity to impeach or rebut any

information obtained by the neutral arbitrator concerning the dispute.

4. The arbitrators should be authorized to proceed with the
arbitration even though one of the parties has refused to appear end teke
pert. The present Californie law does not state whether or not the
arbitration mey proceed under such circumstances. There should be no
doubt as to the insbility of a party to prevent arbitration merely by
staying away from the hearing. However, unless the parties have specifically ;
agreed thet the arbitrators may proceed in the absence of a party, the i
person seeking to proceed with the arbitration should first be required |
to obtain an order compelling the other to srbitrate. The person refusing
to appear mey believe that he has no duty to arbitrate. A judicial deter-
mination of his duty to arbitrste should be made before an award may be
teken against him in hie absence.

5. Similarly, the neutral arbitrators should be able to make an
award even though one or more of the arbitrators refuses to participate.

At the present time, if an erbitrator refuses to continue to participate
in a proceeding, the hearing may coﬁtinue and a mejority of the arbitrators
may decide the matter. The power of the majority to conduct the hearing
when an arbitrstor refuses toc attend at all is doubtful, for the present
Californis statute requires all of the arbiirators to meet. The
arbitration process should not be subject to the whims of & single

erbitrator. The Commission believes that the arbitration hearing should
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proceed even though an arbitrator refuses 1o participate; but the decision
in such e situstion should be made only by the neutral arbitrators so that
the remaining srbitrators who are not neutral may not control the decision.

6. A weiver of the right to be represented by counsel at erbitration
proceedings should not be binding. The arbitration rules of some trade
associations provide that the parties may not be represented by counsel.

If an arbitration agreement incorporates these rules by reference, the
parties may unwgttingly weive their right to counsel when they merely
believe that they are incorporating esn arbitration procedure. The
Cormission believes that persons should have the right to be represented
by counsel at any stage of the arbitration proceedings, and the arbitration
statute should guarantee that right.

7. The arbitrators should be granted e limited power to correct the
award for technical errors. At present, only the court has the power to do
so. Fxtending the power to the arbitrators mey meke it umnecessary for
the parties to epply to the courts for relief in cases where the arbitrators
have merely made an error in celculation or in form.

8. 1If the arbitration sgreement does mot provide a time 1limit within
which the arbitrators must determine the dispute, the court should be able
to fix a time within which the matter must be decided. The absence of
such a provision in the present Californis law permits an arbitration
proceeding to be delayed unnecessarily. A party may be prevented from
obtaining eny relief at all in such cases, for a court proceeding would be
stayed until the arbitration is completed.

9. Statutory provision should be made for the pro rata division of

the costs of arbitration among the parties. There is no provision in the
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existing lew determining the responsibility of the parties for such costs.
If there is no agreement between the parties on the matiter, the costs

should be borne equally by all the parties. This is the usual practice.

Enforcement of the Award

1. The present 90-day period within which an award mey be confirmed
by the court should be extended to one year. This time limit corresponds
with that in the United States Arbitration Act and in the Uniform Arbitra-
tion Act. Parties usually do not resort to confirmetion unless it appears
that the opposing party is not going to comply with the award. The
extended period for confirmation provides the parties time to ascertain
whether performsnce is being made under the award. The present 90-day
limit for attacking the award by a petition to vacate, modify or correct
should be retained. The parties are entitled to know promptly whether or
not the sward is valid.

2., It should be made clear that an award becomes part of the contract
between the parties end may be enforced as such even though it is not
confirmed end a judgment is not entered in conformity with it. The present
californie statute does not indicate the legal status of an unconfirmed
award. Although no California case has specifically so held, there have
been indications in some cases that an unconfirmed eward probably would be
enforced as a contract between the parties. This rule should de stated in
the arbitration statute to eliminate the uncertainty.

3. If a petition to modify, correct or vacate an award is made and
the award is ultimetely sustained, the gourt, on request of a party, should

confirm the sward even though no petition for confirmation has been filed.
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Present law provides that confirmation may be ordered on motion, notice
of which must be served Tive days before the hearing. This is a needless
delay if the award has already been presented to the court by a petition
attacking it. The status of the award should be setiled at one tinme.
However, confirmation of the award should only be ordered on request of &
party. If a party 1s satisfied to rely upon his contractuasl remedies to
enforce the award, there is no reason for the court to confirm the award
and to enter a judgment in conformity with it.

4. Tf the court vacates an award, it should have the power to order
a reheering by the arbitrators. The present statute grants the court the
power to order such & rehearing, but only if the time originally fixed in
the arbitretion agreement for the arbitrators' decision has not expired.
This limitastion precludes a rehesring in a great many cases. Rehearing
can be more effectively utilized by the courts if the time within which the
award is to be made under the arbitration agreement is computed from the
date of the order for rehearing and not from the date of the originsl
agreement.

5. If an arbitration awerd settles a custody metter or e marital
dispute or some similar matter upon which a contract mede by the parties
would be subject to the approval of the court, a court asked to enforce such
an award should give the award the same effect as it would & contract of
the parties, even though the award may have been confirmed. There are cases
which have indicsted that it is against public policy to submit disputes of
this character to arbitration. These cases reflect the common law
hostility to the arbitration process. Just as & court will enforce the

agreement of the parties upon such matters if it approves the texms of the
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agreement, the court should have the right to enforce an award upon such
matters if it finds that it cen approve the terms of the awerd.

6. An sward mede pursuant to an oral arbitration agreement should be
subject to confirmaticn or attack under the arbitration statute. At present,
oral arbitration agreements are not specifically enforceable, but an award
pursusnt to such en agreement ig enforceable ss a contract. There is no
provision for enforcing or attacking an award mede pursuant to such an
agreement under the arbitration statute. The Commission does not recommend
a chenge in the policy of refusing gpecific enforcement of oral arbitration
sgreements. But there is no reason 1o deny the parties to such an agreenment

the right to utilize the summary procedures available under the arbitration

statute after an award has been made.

Judicisl Proceedings Generally

1. California courts should be given personal jurisdiction over parties
who have entered into agreements in this State providing for grbitration in
California whether or not such parties cen be found within the State when
judicial relief is sought. At the present time, an arbitration agreement
entered into in California ususlly cannot be enforced here ageinst an
out-of-state party unless personal jurisdiction can be cbtained. The
Commission therefore recommends that the meking of an agreement in this

State which provides for arbitration in this State is a consent to Celifornia’s

jurisdiction for purposes of enforcement of the arbitration agreement. A
gimilar provision is contained in the Uniform Arbitration Act end the laws

of scme other states.

2, The venue provisions of the present arbitration statute should be
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clarified and placed in a single section. The vemue provisions cf the
present arbitration statute are scattered throughout the title on
arbitration. They are incomplete in that they do not permit California
courts to confirm an award if portions of the arbitration proceeding were
conducted in seversl counties or outside the State. The benefits of the
arbitration statute should not be denied to the parties to an erbitration
agreement merely becsuse circumstances require that evidence be received
in more than one locality or that the controversy be submitted tc persons
not all of whom are within the State.

3. The appeal provisions of the srbitration statute should also be
clarified. The present atatute does not provide for an appeal from an
order msde prior to the arbitration hearing. But the cases hold that an
order dismissing & petition to compel arbitration is appealable and an order
granting & petition to compel arbitration is not appealable. These decisions
should be codified so that the appeal provisions of the arbitrstion statute

completely cover the matter of appeals in srbitration proceedings.

Flimination of Obsolete Provisions

There are certain provisions in the codes that are inconsistent with
the provisions of the title on arbitration as proposed. Section 1053 of
the Code of Civil Procedure provides in part that when there are three
arbitrators all must meet but two of them may perform smy act that all of
them might perform. As the proposed title on arbitration contains provisions
determining the circumstances under which arbitration mey proceed in the
absence of some of the arbitrators, the reference in Section 1053 to

arbitrators should be deleted.
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0ivil Code Section 1730 (Section 10 of the Uniform Sales Act) states
that & contract to sell at a veluation is avoided if the valuation fails
without fault of either party. As there is no reason for such an agreement
to fail if the parties cen proceed under the title on arbitration, this
section should be amended to indicate that it is inapplicable to those

cases covered by the arbitration statute.

The Commission's recommenation would be effectuated by the enactment

of +the followlng measure:
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An act to repeal Title 9 (beginning with Section 1280} of Part 3 of the

Code of Civil Procedure, to add Title $ (beginning with Section

1280) to Part 3 of the Code of Civil Procedure, to amend Bection

1053 of the Code of Civil Procedure apd to amend Sections 1730

and 3390 of the Civil Code, all relating to arbitration.

The pecple of the State of California do enact-as follows:

SECTION 1. Title 9 (beginning with Section 1280) of Part 3 of the

Code of Civil Procedure is hereby repealed.

SEC. 2. Title 9 (begilnning with Section 1280) is added to Part 3

of the Code of Civil Procedure, to read:

TITLE 9. ARBITRATION
1280, As used in this title:

{1) "Controversy" includes any question arising between the
parties to an agreement whether such question is one of law or of fact.
{2) "agreement" includes agreements providing for valuations,
appraisale and similar proceedings and agreements between employers and

employees or between their respective representatives.
(3) "Written agreement" shall be deemed to include an orsl or
implied agreement to extend the term of an expired written agreement.

(4) "Neutral arbitrator” means an arbitretor who is (a)} selected

jointly by the parties to an agreement to arbitrate or by their
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representatives or (b} appointed by the court when the parties or

their representatives jointly fail to do so.

1281. A written agreement to submit te arbitration an exlsting
controversy or a controversy thereefter srising between the parties is
valid, enforceable and irrevocable, save upon such grounds as exist

for the revocation of any contract.

12682. (1) Om petition of & party elleging the existence of a
written agreement to ai'bit.rate a controversy and that a party thereto
refuses to erbitrate, the court shall order arbitration if it determines
that such [sm] sgreement exists, unless it determines thal:

() The right to arbitrate has been waived by the petitioner; or

(b) Grounds exist for the revocation of the agreement.

(2) An order to arbitrate msy mot be refueed on the ground that
the matter in issue lacks substentive merit.

(3) If the court determines that there are other issues, not
subject to arbitration, that are the subject of another pending action
or special proceeding between the parties and thet a determination of
such issues may make the erbitration unneceseary, the court mey order
thet the arbitration be steyed until such determination or until such

earlier time as the court specifies.

1283. (1) If a court of competent jurisdiction, whether in this
State or not, has ordered arbitration of an igsue involved in an action
or proceeding pending before & court of this State, the court in which

such action or proceeding is pending ghall, upon motion of e party made
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within the time provided to demur to the pleading in which the issue 1s
raised, stay such action or proceeding until en arbitration is had in
accordance with the order for arbitration.

(2) If an application bas been made to a court of competent
jurisdiction, whether in this State or not, for an order compelling
arbitration of en issue involved in an action or proceeding pending
before a court of this State and such application is undetermined, the
the court in which such action or proceeding is pending shall, upon
motion of a party made within the time provided to demur to the pleading
in which the issue is raised, stay such action or proceeding until the
application for an order compelling erbitration is determined and, if
arbitration of such issue is ordered, until an arbitration is had in
accordance with the order for arbitration.

(3) If the issue subject to arbitration is severable, the stay

may be with respect to that issue only.

1284, (1) If the arbitration agreement provides or the parties
otherwise agree upon a method of appointing an arbiirator, such method
ghall be followed. In the sbsence thereof, or if the agreed method
fails or for any reason cannot be followed, or when an erditrator
appointed fails to act and his successor has not been appointed, the
court, on petition of a party, shall appoint one or more arbitrators.

(2) When a petition is made to the court [4s-regquested] to appoint

a neutral arbitrator, the court shall nominate five persons from lists
of persons supplied jointly by the parties or obtained from a govern-

mental egency or from privete disinterested associations concermed with
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arbitration. The parties may within five days of receipt of such

ncminees from the court jointly select the arbitrator [a-aingle

persen] by agreement or lot from the nominees. [sueh-iiedy-whe-shail

serve-as-a-neuirel-arbitwatory] If the parties fail to select an
arbitrator within the five-day period, the court shall appoint the

arbitrator from the nominees.

1285. Unless the parties otherwise agree:

(1) The arbitration shall be by a single neutrel arbitrator.

(2) Subject to subdivision {5) of Section 1286, if there is more
than one arbitrator, the powers and Guties of the erbitrators, other
then the powers and duties of a neutral arbitrator, msy be exercised by
a majority of them if reasonsble notice of all proceedings has been
given to all erbitrators.

{3) If there is more than one neutral arbitrator, the powers and

duties of a neutral arbitrator under Section 1288, subdivisions (1) and

(2) of Section 1286 and subdivision (2) of Section 1289 may be

exercised by a majority of the neutral arbitrators or, by unanimous
agreement of the neutral arbitrators, such powers and duties may be

delegated to one of thelr mumber.

1286. Unless the parties otherwise agree:

(1) The neutral arbitrator shall appoint a time and place for the
hearing and cause notification to the parties and to the other arbitre-
tors to be served personally or by registered or certified mail not

less than seven days before the hearing. Appearance at the hearing
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waives notice. The neutral arbitrator mey sdjourn the heering from
time to time as necessary. [asdy] On request of a party [emd] for good

cause, or upon his own determination, the neutrsl arbitrator may post-

pone the hearing to a time not later than the date fixed by the agree-
ment for making the award or to a later date if the parties consent
thereto.

(2) The neutral arbitrator shall preside at the heering, shall
rule on the sdmiesion and exclusion of evidence and cn gquestions of
hearing procedure and shall exercise all powers releting toc the
conduct of the hearing.

(3) The parties are entitled to be beard, to present evidence and
to cross-examine witnesses appearing at the hearing, but rules of
evidence and rules of judicial procedure need not be observed.

(4) If an order {[diweectimg-srbitratien] to arbitrate has been made

pursuant to Section 1282, the arbitrators may hear and determine the

controversy upon the evidence preduced notwithstanding the fallure of 8
party duly notified toc appear.

(5} If an arbitrator for emy reason fails to ect, the hearing shall
continue but only the remaining neutral arbitrator or neutral arbitrators
may determine the gquestions submitted.

{6) 1If a neutral arbitrator obtains ipformation relating to the
iesues other than et the hearing, he shall disclose such informetion
to ell parties to the arbitration and give the parties an opportunity to

meet it.

1287. A party has the right to be represented by an attorney at
any proceeding or hearing under this title and nc waiver of this right
is binding.
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1288. (1) Upon application of a party or upon his own determina-
tion the neutral arbitrator may issue subpenas for the attendance of
witnesses and subpenes duces tecum for the production of books, records,
documents and other evidence. Subpenas shall be issued, served and
enforced in accordance wlth Chapter 2 (beginning with Section 1985) of
Title 3 of Part 4 of this code.

{(2) The neutral arbitrator may administer oaths.

(3) On application of a party and for use as evidence end not for
discovery, the neutral arbitrator mey order the deposition of & ﬁitness
who cannot be subpenaed or is unable to attend the hearing to be taken
in the manner prescribed by law for the taking of depositions in civil
ections. If the neutral arbitrator orders the taking of the deposition
of & witness who resides outside the State, the party who epplied for
the taking of the deposition shall obtain a commission therefor from
the superior court in accordence with Sections 202L to 2028, inclusive,
of this code.

(4) Except for the parties and their agents, officers and employees,
all witnesses appearing pursuant to subpena shall receive fees and
mileage in the same amount and under the same circumstances as pre-
seribed by lew for witnesses in civil actions in superior court. The
fees and mileage expenses shall be paid by the party st whose request
the witness is subpensed. The fees and milage expenses of a witness
subpenaed upon the determination of the neutral arbitrator shall be
paid for in the manner provided for the payment of the neutral

arbitrator’s expenses.
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1289. (1) The averd shall be in writing and signed by the
arbitrators concurring therein. Tt shall include a determination of
all the questions submitted to the arbitrators the decision of which
is necessary to the award mede.

(2) The neutral arbitrator shall serve a signed copy of the award
on each party personally or by registered or certified meil or as pro-
vided in the agreement.

[€2)) (3) The award shell be made within the time fixed therefor
by the agreement or, if not so fixed, within such time as the court
orders on petition of a party. The parties may extend the time either
before or after the expiration thereof. A party waives the objection
that an award was not made within the time required unless he gives the
arbitrators written notice of his objection prior to the service of =a

signed copy of the award on him.

1250. {1) The asrbitrators, upon written application of & party,
may modify or correct the award upon any of the grounds set forth in

subdivisions {1)(a) and {1)(c) of Section 1294 not later than 25 days

after service of s signed copy of the award on the applicant.

(2) Such application shall be made not later than 10 days after

gservice of a signed copy of the award on the applicant and after the

applicant has delivered or mailed a copy of the applicetion to all of

the other parties to the arbitration.

{3) Aoy party to the arbitretion may meke written objection to

such spplication. The objection shall be made not later than 10 dsys

after the application is delivered or mailed toc the objector and after

the objector has delivered or mailed & copy of the cbjection to the

applicant and all other parties to the arbitration.
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1291. Unless otherwise provided in the sgreement to arbitrate,
each party shell pay his pro rata share of the expenses and fees of
the neutral arbitrator, together with other expenses incurred in the
conduct of the arbitration, not including counsel fees or witness fees

or other expenses incurred by the parties.

1292. (1) Upon petition of & party filed within one year after

service of a eigned copy of the award upon him, the court shall confirm

an award uniess & timely petition to vacate, modify or correct the award

has been filed as provided in Sections 1203 and 129L.

(2) An award made pursuant to an agreement not in writing may be

confirmed, modified, corrected or vacated under this title in the same

manner and to the seme extent as an sward made pursuant to a written

agreement.
(3) Unless & copy thereof has previously been filed in the proceeding,

the party petitioning for an order coanfirming, vacating, modifying or

correcting an sward sball set forth in or attach to the petition a copy

of each of the following:

(a) The agreement to arbitrate if in writing or s statement of the

substance of the egreement to arbitrate if the agreement is not ip writing.

(b) The names of the arbitrators.

{¢) The award.

1293. (1) Upon petition of an aggrieved party to the arbitration,
the court shall vacate an award if:
{a) The award was procured by corruption, fraud or other undus means;

(b) There was corruption in any of the arbitrators;
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(c) The rights of the petitioner were substantially prejudiced by
misconduct of a neutral arbitrator;
(d4) The arbitrators exceeded their powers; or

(e) The rights of the petitioner were substantially prejudiced

by the refusel of the arbitrators {wefused] to postpone the hearing upon

sufficient casuse being shown therefor or {redused] by the refussl of .the

arbitrators to hear evidence material to the controversy or [ obherwine-s0

eondveted-tha-heariney] by otber conduct of the srbitrators contrary to the

provisions of {M&wiﬂﬂ,-wt&uﬁﬁaﬂ&h—mﬂuﬁwﬂe—ﬁ@h-oﬂ-a
paréy] this title. .

(2 A petition under this section shall be filed within 9C days afier
gervice of a signed copy of the award on the petiticner.

{3) If the award is vacated on auy of the grounds stated in sub-

aivision (1) of this section, the court msy order a rehearing before

new srbitrators chosen as provided in Section 1284, If the award is

vacated on the grounds set forth in subdivision (1)(&) or {1){e) of

';:.his pection, the court may, with the consent of the parties, order a

rehearing before the arbitrators who made the sward or thelr successors

appointed in accordance with Section 1284, The time within which the

agreement requires the award to be made ie applicable to the rehearing

and commences from the date of the corder for rehearing.

{4) If the court denies the petition to vacate the award, the

court shall, on request of a party, confirm the eward. [exder-the-cderik

to-enber-ihe-avard-ae-a-judgmenty]

129%. (1) Upon petition of any party to the arbitration made
within 90 deys after the service of 2 signed copy of the award on the
petitioner, the court shall modify or correct the sward if:
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(a) There was an evident miscalm.lla.fion of figures or an evident
mistake in the description of any person, thing or property referred
to in the award;

_{b) The arbitrators have swarded upon a matter not submitted to
them and the award may be corrected without affecting the merits of
the decislon upon the issues submitted; or

{c) The award is imperfect in & matter of form, not affecting the
merite of the controversy.

(2) If the petition is granted, the court shall modify [amd] or

correct the award so as to effect its intent and, if requested by a party,

ghall confirm the award as so modified or corrected. [ewder-ihe-elerk-ie

entev-the-avard-ac-so-mHedified-and- correcsed-as-a-Judgnent-of-she-ecourix ) ,
(3) If the court denies a petition to modify or correct an award,

the court shall, on request of a party, confirm the award. [erder-ihe

elerli-do-enter-the-ayavd-as-a- judgmeniy ]

1295. Upon the granting of an order confirming en award, judgment

shall be entered in conformity therewith. The judgment when rendered by

the court shall be docketed as if it were rendered in an action. The

Judgment so entered has the same force and effect a&s, and is sublect to
all the provieicns of law relating to, & judgment in & civil action; and

it nay be enforced as if it had been rendered in an actio:} in the court in
which it 15 entered. If the award determines a contmergx that could be
determined by a contract between the parties which would be subject to

the approval of a court, including but not limited to a comtroversy

concerning a child custody matter or a marital property settlement matter,

-10-
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the award shall be given effect by such court in the same mamner and to

the same extent as a contract between the parties determining the watter.

1295.5 Unless an award is vacated as provided in this title, the

award may be enforced in the same manner and to the seme extent as a

contract between the perties, whether the award is confirmed or not.

1296. (1) A petition for an order to arbitrate mmde pursuant to
Section 1282 or e petition for the appointment of an arbitrator made
pursuant to Section 1284 shall be filed in the county where any party
resides or has a place of business or where the agreement is to be
performed or, if no party has a residence oxr place of business in this
State and the place of performance is not specified in the agreement, in
eny county in this State.

{2) A motion for a stay of an action made pursuant to Section 1284
shall be mede in the court where the action is pending.

{3) Any petition made after the commencement of arbitration
proceedings shall be filed in the county where the arbitration is being

or has been held, or, if not held in any county, then such petition may be

filed in any county in this State.

1297. (1) Except as otherwise provided in this title, a petition

under this title shell be heard in the manner and upon the notice
provided by law for the msking and hearing of motions. [Umieas-dke
paréics-have-ethervige-agreedy ]

(2) A copy of the petition and a written notice thereof [am-inisial

petitien] shall be served in the menner provided in the srbitration

agreement.
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(3) If the arbitration sgreement does not provide the memner in

which a copy of the petition and notice shall be served, the copy of the

petition end the notice therecf shall be served in the manner provided

by law for the service of summons in an action or.in the manner provided in

subdivision (4) of this section unless;

(a) The person on whom service is to be made has previcusly appeared

in the proceeding, or

(b} The pereson on whom service is to be made has previously been

served with any petition in the proceeding in the manner provided by law

for the service of summons in an action or in the manner provided in

subdivision (%) of this section.

(4) Subject to subdivision (2) of this section, service of the copy

of the petition and the notice may be made upon s person outside this Stete

by mailing the copy of the petition and the notice to such person by

_zﬂistered or certified mail. Personsl service outsid.e the State 1s the

equivalent of such service by mail. Proof of ser\ricelby mall shall be

made by effidavit showing such mailing together with the retwrn receipt of

the United States Post Office bearing the signature ‘of the person on

whom service is to be made. Notwithstanding eny other provieion of this

title, if service is made in the manner provided in this subdivision, the
petition may not be heard until at least 30 deys efter the date of such

service.

!5! Subject to subdivision {2) of this section, if the person on

whom service is io be made has previously appeared in the proceeding or

hes previously been served in the meuner specified in subdivision (3)

or (4) of this section, the copy of the petition and notice shall be served

-12-
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a8 provided in Chapter 5 (beginning with Section 1010) of Title ik of

Part 2 of this code.

1297.5. Findings of fact and conclusions of law need not be made by

the court upon the detexrmination of a petition or motion under this title.

1298. (1} An sppeal may be taken from:

(e} An order denying a petition to compel arbitiration under
subdivision (1) of Section 1282.

(b) An order grenting or denying a petition to modify, correct or
confirm an award.

(c) An order granting or denying e petition to vacate an award unless
& rehearing is ordered.

(4) A judgment entered pursuant to this title.

(2) The appeal shall be taken in the same manner [y-end-the-seope-of
veviev-on-she-appesi-ghaii-be-she-seme] as [sa] an appealls] from en

order[e} or judgment{s] in a civil action.

1298.5. The court shell award costs upon eny judlcial proceeding
under this title as provided in Chapter 6 (beginning with Section 1021)

of Title 14 of Part 2 of this code.

1299. The making of an agreement in this State providing for
arbitration to be had within this State sball be deemed a consent of the
parties thereto to the jurisdiction of the courts of this State to
enforce such agreement by the making of any orders provided for in this
title and by entering of judgment on an award under the agresment. An

sgreement made in this State which does not specify a place for the
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arbitration to be heid shall be considered to provide for arbitration

within this State.
[Hetiees-sha!-_l-be-seﬂeé-sn-aa;eat-ef-s%a%e-paﬁy—by—gemm-sewiee

en-sueh~-partyy-by-repistoved-or-ceriifiod-mail-aent-ta-the-Ipgs-knswn

address-of-suek-pariy-or-in-ihe-manner-provided-in-the-agreemens. |

SEC. 3. BSection 1053 of the Code of Civil Procedure is smended to

read:

1053. When there are three referees [y-er-ihree-arbitraterey] all must

meet, but two of them may do any act which might be dore by eli.

SEC. 4. Section 1730 of the Civil Code is amended to read:

1730. SALE AT A VAIUATION. Except as otherwise provided in Title 9

{beginning with Section 1280) of Part 3 of the Code of Civil Procedure:

{1) Where there is a contract to sell or a sele of goods at a
price or cn terms to be fixed by a third person, and such third perscn,
without fault of the seller or the buyer, caonot or does not fix the
price or terms, the contract or the ssle is thereby avoided; but if the
goods or any part thereof have been delivered to and appropriated by the
buyer he must pay a reasonable price therefor.

(2) Where such third person is preverted from fixing the price or

terms by fault of the seller or the buyer, the party mot in fault may have
such remedies against the party in fault as are allowed by chapters 4 and

5 of this act.

SEC. 5. Section 3390 of the Civil Code is amended to read:

3390. The following cbligations cannot be specifically enforced:
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1. An obligstion to render personal service;

2, An obligation to employ ancther in personal service;

3. {Aaragreement-te-submit-a—eastreveysy-te-a:bitratisai]

[4] An Agreement to perform an act which the party has not power
lawfully to perform when required to do s0;

[5+) 4. An agreement to procure the act or consent of the wife of
the contracting party, or of any other third person; or

[6-] 5. An agreement, the terms of which are not sufficiently

certain to make the precise act which is to be dope clearly ascertainable.

F

SEC. 6. This act doee not apply to eny contract executed before the

effective date of this act; but this act does apply to ggg_zgnewai or

extension of an existing contrect on or after the effective date of this

act and to any new contract executed after the effective date of thie act.
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