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Memorandum No. Th(1960

Subject: Letters re Commission's Recommendatiams

Attached to this memorendum are the letters that have been received
relating to the Commission's tentative condemnation proposals. This
memorandum will be supplemented to forward any comments -a.rriving af'ter
this memorandum is sent. The memoranda numbered 75(1960), 76(3960) and
77(1960) will anslyze these comments as they relete to our specific
recommendations.

You will note that the Bar Committee's comments relate principally
to the evidence and moving costs studies. The chairman included some
comment on the taking possession proposals, but the matter is to be con-
sidered by the full condemnation cammittee at the coming Btate Bar meeting.
You will elso note that the letter of thechalrman of the State Bar Cocmmittee
refers to comments made by Mr. George Hadley of the State Department of
Public Works. These comments were not attached to this memorandum because
they related to the first tentative statute contained in the astudy and not
to the study itseif or the statute presently being congidered by the
Commission. The views of the Department of Public Works are adequately
expressed in the letters to the Commission from Mr, Robert E. Reed, Chief
of the Division of Contracts a.n:‘. Rights of Wey, which are attached to this
memorandum.

Respectfully submitited,

Joseph B. Harvey
Assigtant Execubive Secretary
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HOLBROOK, TARR & O'NEILL
Suite 740 Rowan Building
458 South Spring Street
Los Angeles, California

August 4, 1960

California Law Revision Commission
School of Law :
Stanford, California,

Attention of John H, DelMoully,
Executive Secretary

Re: Views of the Committee on Condemmation
Law and Procedure, State Bar of Califormia.

Gentlemen:

We have just received a communication from the State Bar,
requesting that the views of the Committee on Condemnation Law and
Procedure be directed to the California Law Revision Commission,
without a prior repert to the Board of Governors of the State Bar.

The Committee met twice, both being lengthy meetings of the
Southern Division, We plan to meet with the Northern Division at
the meeting of the State Bar, but believe we should express our
views at this time in order to assist in the preparation of legisla=-
tion for the coming legislature, Due to the composition of the
Committee, there has been wide disagreement on some of the matters
presented for discussion, Members employed by public bodies tend
to adhere to the status quo, while members who have represented
property owners believe in a new approach to the problems presented.

We have been fortunate in having Bob Nibley and his assist-
ant present at our meetings, with the result, ne doubt, that he
already has most of the ideas here expressed before him,

Our first approach was to the Evidentiary problems in
Eminent Domain cases. Both Hodge Dolle and George Hadley pre-
pared and presented their views in writing (copies of which are
enclosed herewith). My associate, Richard L. Huxtable, who is
currently engaged in doing the trial work in the firm's condemna-
tion cases, likewise presented written comments, a copy of which
is enclosed,

It has not been possible to secure a harmonious expression
from the members of the Committee, but most of the members not'
employed by public bodies are in accord with the recommendations
of the Law Revision Committee, with a few minor exceptions.

One of them is that if the hearsay rule regarding sales price is
made inapplicable, it should be clearly stated that such evidence
(of price, other terms, and voluntary nature) is not to be treated

s e
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California Law Revision Commission
August 4, 1960
Page Two.

as collateral but should be subject to rebuttal. 1In the proposed
section 1248.2 (b), we believe that the term should be “fair
rental value" instead of "Ffair income”, as this term has been
generally used by appraisers, and better expresses the basis for
capitalization. In section (2), we believe the words "but subject
to impeachment"” might well be added.

In the proposed Section 1248.3, we believe that (3) might
well be omitted, for the reason that an owner may have formed his
opinion of wvalue upon offers for his property. His opinion should
not be stricken, although such offers may not be introduced in-
dependently, even tc support the testimony of either the owner
or the expert witness,

Our next subject for discussion related to the proposed
moving cost statute. We note that Richard L. Huxtable of our
firm expressed his ideas in a letter of June 4, 1960, It has
occurred to the writer that there is a basis for a claim of
discrimination which might be said to favor those whe had incurred
indebtedness over those persons who have not, but have suffered
loss, notwithstanding. The proposed statute contains an elaborate
procedure for determination of moving costs, both for permanent
and temporary takings. Frankly, the temporary takings in the
State courts are infrequent and of minor nature, mostly for working
strips adjacent to pipelines or polelines. During the recent war
there were mumerous temporary takes "for the duration only" for
national defense, but the State courts were not involved, There
is no doubt but what there are many persons who have been forced
to remove their personal property in the event of condemmation of
their land, but couldn't removal, like relocation, be included
in section 6 of section 1248, and the entire subsection broadened
to include the removing costs of property owners?

Both the study and recommendations relative to taking
possession and passage of title in eminent domain proceedings
arrived after our last meeting and will be the subject of our
joint meetings with the northern division of the Committee.
However, there has long been a need for a comprehensive study and
revision of statutory procedure for the taking of possession and
title to real property in eminent domain actions. This appears
to be it and we feel that it meets the requirements in that_it
provides “due process'" where none has existed in the past./ There
have been times when agents for public bodies actually threatened
property owners with the taking of immediate possession, wherein
the owner would be deprived of his property and héve no funds either
to move or to purchase other property. And it has been dynamite
to business of industrial firms, forcing settlements to avoid
business losses and financial failure::l

(2)
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California Law Revision
August 4, 1960
Page Threen

The power to take immediate possession will not, under any
condition, be extended to plaintiffs initiating procedure under
Civil Code Section 1001.- The right of immediate possession should
be exercised only by public and quasi-public agencies and should
not be a tool in the hands of individuals.

Aside Efrom the suggestion in a prior letter that the last
sentence of Section 1254 should be deleted, the procedural statute
appears workable and should afford the needed relief. However,
the suggestion that the Constitution should be amended to enable
the legislature to extend the right to take immediate possession
to all public bodies should be given further thought, It seems,
Just at first glance, that all public bodies should have the same
right to take possession and that it should pot be limited to
rights of way and water reservoir purposes, E X4
to one that has had to try a condemnation case, with all improve-
ments pertaining to the property destroyed, and the few photographs
taken by the plaintiff before removing the improvements, presenting
the property in the worst possible light, the suggestion that all
condemnation cases be tried before & jury after the plaintiff has
taken possession, destroyed the improvements, and altered the
property, is not to be accepted without some further limitations
on the right to take possession that are not now present,) We fear
that if the right be made universal, all complaints will"have a
mimeographed order of possession attached thereto and served on
all defendants as a matter of course, as appears from the State
Highway Department's procedure, This aspect of the situation does
not appear to have received that study and consgideration which
appears in the procedural study and recommendations,

With respect to the incidental loss study, there appears no
recommendations, as yet. Perhaps the full Committee will have an
opportunity to discuss this study in the coming meeting.

Trusting we have made ourselves clear in this rather hurried
effort to present our suggestions, in accordance with our instruc-
tions from the State Bar, we beg to remain,

Very truly yours,

S/ Leslie R, Tarr

Chairman, State Bar Committee
on Condemnation Law and

Procedure,
IRT :mf -

(3)
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EVIDENTIARY PROBLELS IN EMINENT DOMATN CASES

Comments by Richard L, Huxtable

Having quickly read the very scholarly review of the law
and recommendations of the lLaw firm of Hill, Farrer & Burrill,
there is little that can be added to that work by way of necessary
legal research. There are some omissions and some conclusions
with which I would take issue, however,

Sales Price of the Identical Property.

Even prior to the Faus Rule, a sale of the identical
property enjoyed a unique status, Under the dictum in Bagdasarian

vs Gragnon, 31 Cal, 24 744, 758, such a prior sale of the subject

property, and even the price of such sale, was admissible on
direct examination. The persuasive effect of such a transaction
would necessarily be greater than a transaction involving

property which was only comparable. U, S, Land in Dry Bed of

Rosamund Lake, 143 Fed. Sup. 314 (U.S. Dist. Ct., Sou. Dist. of
Calif., Judge Carter, 1956).

It is only logical that such a sale, being peculiarly
significant can be both highly beneficial and highly prejudicial
in arriving at market value. It is, therefore, necessary that
the foundational showing requisite to the admission of the
purchase price of a transaction, particularly those relating
to the standards upon which the transaction itself is based,
and the proximity in time to the date of wvaluation, be applied
with equal or greater force to a transaction involving the

subject property as to any other tramsaction.

i
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Sale iiade to One Having the Power of Eminent Domain.

The logic of the many cases holding that such transactions
are not admissible in evidence, because of the necessities and
compulsions involved, cannot be denied. However, under unique
circumstances such transactions may be based upon careful
appraisals of the property by both parties, resulting in a figure
fixed by well~=informed parties indicative of fair market value,
Such a transaction, to be received in evidence, would require not
only the foundation required of other transactions but in addition
a showing that:

(1) The price fixed is unaffected by the necessities of
the condemnor, or the prosecution, or defense of litigation to
fix market value;

(2) The sum fixed is apportionable between the market
value of the land taken and the damage to the remainder;

(3) That both parties were fully informed concerning the
construction of the improvement in the manner proposed;

{(4) That such factors as relocation costs, and other
considerations not directly related to fair market value are not
reflected in the price fixed between the parties; and

(5) That the parties to the transaction both regard that
transaction to have been one which was fair, equitable, and a
reasonable resoclution of fair market value,

Obviously, such a foundation could be established only by
the testimony of one or both of the parties to the transaction

in question. Such testimony or procedure being lengthy, and

e I
(5)
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likely to invite prejudicial error, it should, if received at
all, be heard first in Chambers or out of the presence of the
jury. It may also be noted that such transactions might help
avoid disecriminatory practices on the part of the condemnor,
although it would be an exceptionally rare circumstance where
such would occur,

Rather than to wholly bar such transactions from evidence
it would probably be wiser to impose upon their use a requirement
of a foundational showing so strict as to insure the fairness of
their use. Such a foundation, if strict enough, will certainly
discourage abuse of the use of such transactions.

Offers to Purchase.

The arguments that offers to purchase land are too easily
fabricated have some merit; however, all evidence is subject to
fabrication., An owner who has received a bona fide offer for his
property should not be compelled to forfeit the value secured by
such an offer and subject the valuation of his property to even
more speculative measures of value simply because it is feared
that someone else might be dishonest. Similarly, the market value
of Blackacre should not be measured by a sale of comparable
Whiteacre where the new owner of Whiteacre has since received and
declined offers substantially in excess of his earlier purchase
price,

Such offers to purchase have been held by the Supreme Court

to be admissible in evidence. Pao Ch'en lee vs Gregoriou, 50 Cal,

24 502,

(6}
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Vhere an offer was made in writing in such form that its
acceptance would have resulted in a binding contract to buy and
to sell, the binding quality of which is contingent only upon
events or determinations reasonably certain to cccur in the
immediate future, such offer being made by a financially responsible
person, it should be admissible,

Offers to Sell,

An offer to sell is frequently confused with a listing. A
listing, if accepted by a potential purchaser of the property
does not result in a binding centract to buy or to sell the subject
property, since such acceptance is itself an offer to buy. A
listing is no more than an agreement by the property owner to pay
a realtor's coumission if a prospective purchaser can be found at
the listing price. A listing, therefore, should not be received
in evidence, An offer to sell, on the other hand, clearly indi-
cates a top price at which such lands are available on the market.
In dealing with "“comparable transactions" the Court and jury are
already dealing with variables frequently indicating top and
bottom prices,

Sales Contracts.

Contracte for the sale of land may be of two basic types,
those contemplating a present change in the use, occupancy, or
title of the property involved, and those contemplating the
occurrence of events long in the future. A contract which would
not effect the use, occupancy or title of the property in question

within a reasonable time before or after the date of valuation

(7)
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should not be received in evidence since its effective date will
be remote in time from the date of valuation,

Foundational Matters.

The safeguards prescribed by the Faus case may be of some
assistance to a court in determining the admissibility of sales,
offers, and similar evidence, However, the language there used,
being extracted from treatise works is incomplete and to some
degree unworkable. The foundational showing from the admissibility
of such evidence should be more clearly defined, requiring the
following elements:

(1) The effective date of the transaction must be suffi-
ciently near in time;

(2) The price fixed must be one based upon the value of the
property involved without particular effect of the eéonomic or
personal circumstances or necessities of the parties to the
transaction;

(3) The land involved must be similar in character,
situation, usability and improvement to the subject property;

(4) The parties to the transaction must have been reasonably
informed concerning the character, situation, usability and
improvement of the property;

(5) The purchase price must have been actually paid,
reascnably secured, or otherwise reasonably sure of payment;

(6) The transaction must have been free of collateral

inducements to the parties.

(8)
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An apperent paradox has been introduced into the use of
sales evidence by the present trend in discovery proceedings and the
new status of sales evidence as independent evidence of value (if
sales evidence now has such status), If sales are to be regarded
as independent evidence of value and if half truths either on direct
or rebuttal testimony are to be avoided, pre-trial procedure must be
devised whereby such evidence is cbtainable in discovery or by com-
pulsory disclosure prior to the commencement of the case in chief
by the party having the burden of proof., Such discovery has in the
past been frustrated by contentions that such sales are not inde-
pendent evidence of value but are only reasons of the appraiser, a
portion of his report gathered at the request of the attorney solely
for the purpose of preparation of trial and, therefore, privileged.
If a party now contends that a given sale is comparable, as dis-
tinguished from the prior situation where it is only the appraiser
who contends it is comparable, then such contention should no longer
be privileged and it should be the subject matter of discovery or
mutual disclosure. The date of valuation being the date of trial
in many cases, and since appraisers are habituated in the submission
of final reports shortly before trial, conventional discovery pro=-
cedures might be unworkable, It would probably be more workable
were the parties required prior to selecting the jury to present
either testimony or written memoranda disclosing the location, legal
description, date of transaction, parties, and price of each of
their sales, Such procedure would:

(1) Enable the court to make a better informed ruling upon

the admission of such sale since broader inquiry might be permitted

-5
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into its terms and conditions outside the presence of the jury:

(2) Hasten the presentation of such evidence to the jury
and thus minimize expenses of trial;

{(3) Insure both parties greater opportunity to investigate
the other party's sales for purpose of rebuttal, thus insuring more

accurate information in the first instance; and

(4) Minimize the possibility of prejudicial error or mise

conduct in the presentation of such evidence.

To effect such a procedure the only substantial alteration
necessary in present procedures would be to delay assigning of a
prospective jury panel to the trial department until such time as
the panel is required by the clerk of the trial court. If the
parties present their sales to the court, and to each other, by
written memoranda, the parties and the court may well find them-
gelves able to proceed upon a fully informed basis within a matter
of minutes and the duration of the trial may have been lessened by
one to twenty days, dependent upon the complexity of the sales
evidence, Such procedure would also minimize the too frequent
tendency of condemnation trial procedures to take on the proportions
of a game of wits by which the attorneys and appraisers attempt,
through a process of selective ignorance to justify in evidence
transactions which should otherwise be barred, or to keep ocut trans-
actions which should, were all of the facts shown, be admissible.
The Income and Reproduction Approaches.

Although sales evidence may, in many circumstances, be the

most credible evidence of market value, great injustice can result

-?_
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where too great an emphasis is placed on such evidence where unique
or special purpose properties are involved, or where peculiar in-
fluences on the general market in the area have caused a scarcity
of sales transactions or have caused the sales to be influenced

by elements foreign to the principle of fair market value. Income
and reproduction approaches should, therefore, be admissible on
direct examination,

Conclusion.

In light of the above comments the '"tentative evidence
statute" stated at the end of the Hill, Farrer & Burrill discussion,
as viewed by the updersigned, should be modified to read as follows:

TENTATIVE EVIDENCE STATUTE

1. Admissible Evidence Pertaining to Compensation.

Upon the trial, the following evidence shall be relevant,
material and competent upon the issues of market value, damages
and special benefits:

(a) Evidence of the price and other terms of any sale (.)
evidence of the rent received, (whether fixed by gross receipts
of a business, or otherwise,) and other terms upon any lease, (and
evidence of any bona fide offer to buy or to sell,) relating to any
of the property taken or to be taken or to any other comparable
property in the vicinity thereof if:

{1) Such sale (,) lease (or offer) was made within a

- reasonable time before or after the date of wvaluation, (and
effected or will effect use, possession or title of such
property within a reasonable time before or after the date

of waluation);

(1))
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(2) 1t was freely made in good faith;
(3) (It was unaffected by the pendency of the action
or by the actual or propcsed construction of the public im-
provement ;)
(4) (In the case of an offer, it is made and evidenced
by a writing subscribed by the offeror, which is produced
and offered into evidence, and is in such form that its ac-
ceptance would have resulted in a binding contract to buy or
to sell, the binding quality of which is not contingent upon
any event or determination other than one reasonably certain
to occur in the immediate future,)
(b) Any other evidence which in the opinion of the court
a reasonable well informed prospective purchaser or seller of real
property would take into consideration, in deciding whether to
purchase or sell the property and what price to pay including but
not limited to, evidence of:

(1) The value of the property aé indicated by capitali-
zation of its fair income (value) attributable to the real
egtate as distinguished from any business conducted thereon,

(2) The value of the land, together with the cost of
reproducing the functionally equivalent improvements thereon,
less whatever depreciation such improvements may have suffered,
functionally or otherwise, and provided such improvements are
adapted to the land; (and)

{(3) (View of the premises by judge and jury.)

(¢) The evidence mentioned herein above in sub-paragraphs
(a) and (b) shall be admissible on direct or cross-examination and

.
(12}
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shall be treated as independent evidence of value, It shall not
be barred by the rule against hearsay provided such evidence is
(presented by testimony of) a witness qualified to express his
opinion of value,

2. Inadmissible Evidence Pertaining to Compensation.

Notwithstanding the provisions of paragraph (1) no evidence

shall be admitted on direct or cross-examination {relating to):

(a) The price and other terms upon the acquisition of
any property if such acquisition was made by any person or body
having the power of eminent domain (excepting where, after showing
of the foundational elements required by paragraphs 4 and 5, the
court shall be satisfied that such transactions are a reasonable
index of market value);

(b) Any offer made between the parties to the action,
or on their behalf, to buy or sell the property sought to be con-
demned or any part thereof;

(c) The price at which an offer or option to purchase
or lease was made, or the price at which the property was optioned,
offered or listed for sale or lease, (except those offers admissible
under sub-paragraph (a) of paragraph (1) hereof,) /except-te-the
extent—that-sptiens7-eﬁﬁe?s-er—listings-te-eell-ar-lease-the-aubjeet
ppeperty-sha&l-eenstitate-aémiasiens—against-iatereqﬁ?;

(4) The assessed valuation of the subject property er

semparable-preperty (or any other property)l.

3. (Effect of Consideration of Inadmigsible Matters by An Expert. )
(It shall be permissible for an expert to consider both ad-

missible and inadmissible matter in arriving at his opinion of

-10- (13)
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market value where the inadmissible matter constitutes solely a
portion of his general knowledge concerning the property being
valued, its vincinity and conditions prevailing in the general
market.

4., (Foundation Required for Showing on Consideration for Sales,

Rentals and Offers.)

(Before the consideration paid or offered in any sale, rental
transaction, or offer, may be received in evidence, in addition to
those requirements stated in paragraph 1, subsection (a) above,
it must also appear that:

({a) The price fixed in said transaction is one based
upon the value of the property, estate or interest transferred,
and without particular effect of the economic or personal
circumstances or necessities of the parties to the transaction;)

((b) The property which is the subject of said sale,
rental or offer is similar in character, situation, usability
and improvement to the property being valued;)

((c) The parties to the transaction were reasonably
informed concerning the character, situation, usability and
improvement of the property;)

((d) The purchase price, rental, or price offered must
have been actually paid, reasonably secured, or otherwise
reasonably sure of payment;) and

({e) The transaction was free of collateral inducements
to the parties.)

Testimony of a witness, otherwise qualified to express his opinion

of value, that he has made inquiry into each of the foundational

~11- (14)
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elements heretofore stated by interview of one or both parties to
the transaction, or of his agents or employees instrumental in
said action, and that each and all of said foundational elements
appear to be satisfied in said transaction, shall constitute prime
facia showing with respect to each and all of said elements. A
party desiring to contest or object to the admission of the con-
sideration for said sale, rental, or offer, shall be entitled to
immediate voir dire examination of the witness from whom such
testimony is sought, with respect to each and all of the elements
of said foundation.)

5. Foundatggn Required for Showing of Consideration for Purchases

by an_‘gency having the Power of Eminent Domain.

(Before the consideration paid or offered in any purchase,
rental, or acquisition of interest by an agency having the power of
eminent domain, shall be received into evidence, in addition to
those requirements stated in Paragraph 1, subsection (a) above, and
stated in paragraph 4 sbove, it must alsoc appear that:

({(a) The price fixed was unaffected by the necessities
of the condemnor, nor by the prosecution or defense of
litigation to fix market value;)

({b) Where only a purchase of the property of the former
owner was there being acquired, the sum fixed is apportionable
between the value of the land taken and the foundation to
the remainder, if any;)

((c) Both parties were fully informed concerning the
construction of the public improvement in the manner there
proposed;) |

]2
(15)
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({d) Such factors as re-location cost and other
congideration not directly related to fair market value
are not reflected in the price fixed by the parties;) and
({(e) The parties to the transaction both regard that
transaction to have been one that is fair, equitable, and
a reasonable resolution of fair market walue.
Testimony qf a witness, otherwise qualified to express his opinion
of value, that he has made inquiry into each of the foundational
elements heretofore stated by interview of one or both parties to
the transaction, or of his agents or employees instrumental in
said action, and that each and all of said foundational elements
appear to be satisfied in said transaction, shall constitute prime
facia showing with respect to each and all of said elements. A
party desiring to contest or object to the admission of the con-
sideration for said purchase shall be entitled to immediate voir
dire examination of the witness from whom such testimony is sought,
with respect to each and all of the elements of said foundation.)

6. (Disclosure of Evidence Relating to Sales, Rentals and Offers).

{Where fair market value, damages, or special benefits,
are to be determined by the wverdict of a jury, the Court shall
require, before the jury is impanelled, each of the parties to
present by testimony, or by written memorandum, a copy of which
is served upon the opposing party, the following information with
respect to each sale, rental transaction, or offer contended by
said party to be admissible:)

({a) Location;)

((b) Legal Description;)

~15= (16)
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((c) Effective date or the date of the recording of
the instrument by which said transaction was effected.)

((d8) Names of the parties to the transaction;)

((e) Price or consideration for said sale, rental

or offer.)

NOTE: Matter deleted from prior recommended statute indicated

by cross-out line; Matter added indicated by parenthesis.

~l4m
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April 22, 1960

TC: Mr. leslie R, Tarr, Chairman
State Bar Committee on Condemmation
Law and Procedure
740 Rowan Building
458 South Spring Street
Los Angeles 13, California

FROM: Hodge L. Dolle

Re: Comments on study relating to evidenciary
problems in eminent domain cases and on
proposed Tentative Evidence Statute

As the purpose of the study (page 1, paragraph 1) is to
determine whether the law and procedure relating to condemnation
should be revised in order to safeguard the property rights of
private citizens, it would seem to strongly indicate the desir-
ability of interviewing private practitioners as to how the
rights or private owners could be better safeguarded., Yet the
only attorneys interviewed by the consultants were George Hadley,
Baldo Kristovich and A. R, Early. While Mr, Hadley has had vast
experience on the government side and ies an authority by reason
of such experience he has not represented property owners. IMr.
Kristovich has had very limited trial experience in the condemna-
tion field, Mr. Early's experience has been entirely on the
government side and is not considered an authority on what should
or should not be the procedure in condemmation proceedings. A
recent example is the decision in Covina High School District v.
Jobe, 174 A.C.A, 372 (1960),

Fage 2. Some Superior Court judges refuse to give the U.S. v,

Miller "'full money equivalent" instruction.

Page 21. Footnote 61, Consequential damages are not necessarily
those occasioned where no part of the property is taken., Where
there is a partial taking appraisers recognize the damage caused

by (1) severing and (2) consequential demage caused by construction.

Page 22, Doubt if words "market value' should in included in a
statute, There are too many types of property which have no
market such as schools, churches, athletic grounds, parks, parts
of cemeteries, public utility type improvements.

Page 26. Item (2). Doubt if Faus decision has brought about
extensive litigation. Know of no appellate case which went up on
trial court's abuse of discretion in determining comparable sales.

Page 26. Item (3) uncertain as to what decisions cannot be
justified, This statement is too broad and not specific enough
to warrant legislation.
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Fage 29, Summation procedure probably can be defined better as
replacement" cost less depreciation instesd of ‘reproduction"
cost.,

Page 34, No California decision labels comparable sales as
""begt evidence,"

Note: ir. Farly has been trying to get the Superior Courts
to give such instruction as well as his instruction that the sale
must be for ‘'cash" as indicated on page 34, lines 3 and 4. Such
an approach is blind to the market place. Most sales are not made
for cash nowadays,

Page 53, The Bagdasarian case is a fraud case and has not been
recognized by the California Courts in condemnation cases. The
Bagdagarian case is not authority on this point. The case of
People v, Vinson (not mentioned in the study) is the case of first
impression In California on this point and the leading case. In
fact Justice Shinn was very critical of the Bagdasarian decision
during the oral arguments in People v. Vinson,

Page 54. Footnote 107, paragraph {c). Interview with A. R,

Early -- case was presented by i{ilnor Gleaves and Hodge L. Dolle
ard MM, Early has been the voice in the wilderness. {See Early
brief on XKita and read subsequent decisions approving Hoe rule.)
An interview with A.R. Early would have little if any meaning as
the case was tried by Milnor Gleaves and Hodge L. Dolle and has
been followed and approved in subsequent decisions. The consultants’®
statement must have been based on Mr. Early's personal displeasure
with the decision as illustrated in his comments in Respondent's
Brief in Los Angeles City High School District v. Kits, where he
gratuitously iﬁ%ormea the District Court of Appeal that Hilnor
Gleaves inadequately represented the County of Los Angeles in the
proceedings on appeal in County of los Angeles v. Hoe, (See page
41 Respondent's Brief), I am reasonably certain that Judge
Clarence L, Kincaid does not entertain this point of view as he
consistently permits comparable sales to be introduced which took
place a reasonable time after date of wvalue.

Page 55, Paragraph 2, However, most courts will permit sales a
reascnable period before and after value date., (Judge Kincaid
in }urata; Judge Crum in Kita trials.)

Page 60. Hessrs., Kristovich, Hadley and Early couldn't know
reasons for condemnor's sales putting owners at disadvantage,
There are additional reasons why acquisitions by agencies having
power to condemn should not be used: (1) Superior means of
obtaining data and persuading average owners of “scientific

(19)-
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appraisals"” made by condemnor, (2} Where difference of value
small prospective gain is too thin for owner to risk legal and
appraisal costs, (3) Negotiations before sale take off the cream
and those after suit filed (like in Murata) are claimed to be
compulsion sales, whereas they may be the only ones where seller
had advantage of appraiser and attormey, (4#) Who is under
compulsion as to plaintiff and who is not? In other words, who
among the governing agents officers or employees would be able

to officially label a certain acquisition compulsive and certain
other acquisitions non-compulsive on the same project,

Page 61, Re the consultants' statements that some condemnees'
attorneys have expressed the fact or fear that condemnor uses
partial take settlements, credit an undue sum to the damage column
and use the balance as reflecting the purchase price of the land,
there is no support indicated for such statement since consultant
has apparently not interviewed attorneys who consistently represent
condemnees,

Page 62, The exception where only recent sales were to condemmor
is what Faus case turned on as to appraisal data. This is so
seldom true that the use is not justified. Expert opinion without
sales is better,

Page 63, Footnote 130, Probate sales have been admitted in
California. I think it is better they should not be admissible
as estates generally need to raise money, Probate sharks are
usual bidders at sales,

Page 68, Footnote 138, Interviews re offers inadequate as no
condemnee's attorneys consulted., A, R. Early not comsistent,

In the first Xita trial the record discloses numerocus instances
where offers to sell were used; again Covina High School District
v. Jobe the same tactics were employed,

Page 77, Bona fide offers to sell subject property (recent)
should be admissible on cross-examination only.

Page 79. Options of no value should be rejected.

Page 80. Contracts of sale, if bona fide, are as good as sales
and have as much probative value.

Page B84, Assessed value inquiry should be improper on cross-
examination too in California.

Fage 93-94., Sales prices even if hearsay source should go in
if comparable,

(20)
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Page 94. Comparable sales ghould not be considered independent
evidence of value. The Nahabedian case is clear authority for
this. 1If comparable sales were independent evidence of value
the jury verdict could be below the lowest testimony or above
the highest testimony. The jury and not the appraisers would be

appraising the property and in such a situation expert appraisers
would be completely done away with.

Comments on Tentative Evidence Statute

1. Strike words "and special benefits;"

1.(a){(l) Insert after was "an open market transaction ang"
made . . o }

1.(b)(1) Insert after fair "rental value or fair" income . . .

1.(b)(2) Strike reproducing, insert replacing =-- strike
"functionally or otherwise,” insert "from all sources or
causes,"

1.(c) Strike "“and shall be . . . of value,"

cc: Russell B, Jarvis
Reginald L. Knox, Jr.
Thomas M. Mullen
Robert Nibley
Holloway Jones
George C. Hadley

(21)
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DEPARTMENT OF JUSTICE
Btanley Mosk State Building

Attorney General los Angeles 12

August 9, 1960

California Law Revision Commisslion
School of lLaw
Stanford, Californis

Attention: Mr. John H. DeMoully
Executive Secretary

Re: Recommendation and Proposed Legislation
Relating to Moving Expenses

Dear Mr. DeMoully:

Pursuant to the request contained in your letter dated May 2, 1960, we
have reviewed the California law Revision Commission's tentative recommendation
and proposed legislation relating to reimbursement for moving expenses when
property is acquired for public use. As you know, the office of the Attorney
General hendles condemnstion cases for peveral state agencies, including
Divisions of Beaches and Parks, Forestry and Small Craft Harbors of the
Department of Netural Resources; Department of Water Resources; State
Reclamation Poard; Property Acgquisition Division of the Department of Finance;
and Department of Fish and Geme. Condemnation cases for highwey ecquisitions
are conducted by staff attorneys for the Division of Contracis and Rights of
Way of the Depertment of Public Works; condemnation actions for ecquisition
of land for the University of California are handled by the office of the
General Counsel of the Regents. '

We refrain from commenting on the wisdom of the proposal to compensate
condemnees for moving expenses. The expense of such compensation would be
reflected in capital outley of budgets of the various acquiring sgencies.
Their views in this regard will, no doubt, be made known to the Legislature
at the appropriste time if legislation is introduced to implement the Law
Revision Commiseion's tentative recommendation on this subject. In passing,
however, we note that the Celifornia courts have universally held that neither
owners nor tenante are entitled to the cost of removing or relocating their
personal property, and in this regard Californie is in agreement with the
majority of jurisdictions in this country. However, even though it appears
to us that the wisdom of such legisletion is a matter of legislative grace
or policy, nevertheless, this office would be concerned with the method and
procedure by which such moving expenses are determined.

The suggested legislation provides for a Judicial determinstion in the
event of dispute between the condemnor and the condemnee as to the amount to
be determined in accordance with the suggested statutory schedule. It is
apparent that the suggested legislation could give rise to0 protracted

-1-
(22)




10

20

S0

C -~

{W.S.Rountree)

litigation on this collateral issue with resultant increases in the costs of
litigation t¢ both the condemnor and the condemmee. In effect the statute
puts the condemnor in the "moving business”. Details of packing, routes of
iravel, storage of perishables, are justi a few of the items that might have
to be studied for cost snalysis. It is also pointed out that under the
propoeed statute, a complex issue may arise as to whether s particular item
constitutes personalty or a real property fixture.

One method of avoiding all of the collateral issues that could arise under
the suggested legislation would be to make provision for the alternative of
a lump swn amount or an amount graduated according to the award for the taking
of real property.

SPECIFIC COMMENTS ON PROPOSED LEGISIATION.

With respect to the proposed sitatutory draft on moving costs as submitted
by your Commission, we suggest the following:

1. A provision should be inserted to specify the date on which the law
ig to become effective and a declaration whether it affectes then pending cases.

2. The word "state" should probably be deleted from Section 1270(3)
becanse of the possibility that the use of the term might give rise 10 an
argument that state property was subject to condemnation. It would appesr
thet no substantial benefit would be lost to the state by such elimination,
since there would be few cases where the state would incur moving costs.

3. Section 1270(5) defines "relocating" in such & broad manner that
there would really be no limit on the lisbility of the public agency.
Expenses in seeking a new location, renovating, and remodeling might well
be included within this standard. Quite possibly, the condezming agency might
well be required to expend funds under the definition of "relocating" con-
siderably in excess of the entire market value of the property which is
acquired. '

L. 1In Section 127C.1, as we read it, the condemning agency might well
have to compenpate people whose interests are not being acquired. In the
situation where the public agency acquires property which is leased or rented,
it ig often a policy of the condemmor to take subject to the lemse or remt
contract. The condemnor merely steps into the shoes of the original lasndlord
whose interest is being acquired in the condemmaticn sult. Under the proposed
statute the condemmor would be required to pay these legsees and tenants for
their moving expenses, meny of them speculative in nature, when the public
project is to be commenced. The Commigsion's proposal represents e baslc
change in the law of landlord end temant in a situation in which the public
agency decides to teke over as iapndlord for & period of time pending the
actual completion of the project. Or, under the basic law of landlord and
tenant, there ie alwaye a possibility that the lessor or landlord will give
notice terminating the lease or tenancy, and in that situation the lessee or
tepant would not have a right to be paid for his moving and relocating
expemses by his landlord.

-Pu
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This also presents administrative problems as well as budgetary prohlems.
For example, if the state were to condemn an apartment house containing many
units or s hotel, it would have to deal seperately with each tenant and make
arrangements which would vary coneiderably with each one of them. This would
present a considersble administrative problem and would occasion substantial
Aifficulties of a budgetary nature in determining the amount of an appropria-
tion by the legisleture to satisfy the 1iability of the state to accomplish
the acquisition.

We also call attention to a situation which would be inherent in many
leeses which exist todey. A typicel clsuse in effect asslgns and transfers
to the lessor any right to compensation or damages vhich the lessees might
become entitled to by reason of the condemmation of the leased premises. Iz
the courts would interpret this provieion in the light of its express language,
would the judgment hold that a lessor 1s entitled to receive the benefits
which the Commission's proposed statute makes available to the lessee?

We also point out that Section 1270.1 dces not limit the period of
storage other than by the word "temporarily”, which might well be construed
by & court quite differently in individual cases. If the state were to
condemn a residence it would seem that & period of weeks, or a couple of
months, might well be the proper limit. However, in the case of the condem-
ngtion of commercial property or a mamufacturing plant it might be proper to
construe the "temporary" storage period to constitute a periocd of several
months, Or even years, until a new business location or plant hed been
obtained by the condemmee. Furthermore, the courts might constue the term
“peloceting” to require the condemning agency to completely remodel a building
so that it could receive and uee the personal property which was present in
the site condemned.

5. Section 127C.4 provides for a separate action to determine the amount
of moving costs. A more expeditious way of handling the matter would be to
have this issue determined in the conjemmstion proceeding. The prayer of the
condemnation complaint could request a determination of the amount of moving
costs. A separate hearing could then be had before, in conjunction with, or
after the main trisl. The statute should specify whether the parties are
entitled to a jury trial om the issue of moving cosis. Still another method
to handle the compensation which Section 1270.4 suthorizes would be in the
pature of & cost bill which could be filed in the Superior Court in conjunction
with the condemnation action. This method would eliminate the necesslty for a
separate lawsuit.

A further objection to this section is the provieion which would impose
upon the acquirer the duty of commencing such & suit to determine moving
expenses, with the penalty that if he does not do so the former landowner is
entitled to attorneye' fees. Tt seems to us that the lendowner who knows
whether he has incurred expenses of this nature could properly set them forth
himself or his own initiative a great deal easier than could the acgquirer,
Por the letter would of necessity have to make an investigation to determine
whether such expenses were incurred.
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There are conceivably many cases where a condemnor would acguire
property where he would not contemplate any moving expenses at all and
thereafter the landowner, under the proposed statute, would be authorized
to bring & separate sult for some triviel plece of personal property and
recover. In such s case the condemnor then would bave to pey attorneys’
fees which might well be in excess of the moving cost expenses.

ABANDORMENT.

The state's liebility for moving costis, which often would be substantial,
seriously affects the effective exercise of its right to abandon. For, it is
fessible under the Commission's proposal that moving costs would not be de-
termined until after the state’s time within which to pay the amount of the
gward for the property, or sbandon, had expired. Only after the determination
of the issue of moving costs would the state be in a position tc determine
whether there was sufficient money for the scguisition and, if go, whether
the expenditure thereof was wise. It would be embarrassing to pay the eward
and then have insufficient funds to pay the adjudicated moving costs. In
such & situation the state might well have to sbandon and sti1ll be unable to
recover the eward already paid t¢ the property owner. Therefore, the sections
of the Code of Civil Procedure relating to abandonment with particular refer-
ence to Section 1255a would have tc be modified so as to extend the time to
abandon in this type of situation. This also will tie into the right to
abandon after possession is teken.

We trust that these comnents will assist the Commission. Our comments
on the Commission's Study of Evidence will follow in a few days.

Additionel copies of this letter are enclosed for your convenience in
making distribution thereof to members of The California Law Revision
Commission.

Very truly yours,

STANLEY MOSK
Attorney Genersl

5/ WALTER S. ROUNTREE
WALTER S. ROUNTREE
WSR mh Aseistant Attorney General
Encls. (12)
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STATE OF CALIFCORNIA
DEPARTMENT OF PUBLIC WORKS

Division of Contracts and Rights of Way
(Legal)

July 25, 1960

Mr. John H. DeMoully

Executive Secretary

falifornie Law Revision Commission
School of Law

Btanford, Californis

Dear Mr. DeMoully:

Re: Comments on tentetive recommendstions and proposed
legislation relating to evidence in eminent domain cases

Reference is made to your letter of May 5, 1960 reguesting our
comments and suggestions on the tentetive recommendations and proposed
legislation of the Californis Law Revision Commission relating to evidence
in eminent domein proceedings.

As you know, the Department of Public Works of the State of California
is directly interested in, and vitally concerned with, the field of
condemnation law. The present and future highwey program will, beyond a
doubt, require the acquisition of considerable property by negotiated
purchase and eminent domain proceedings. In any eminent domain proceeding
the length of the trial and the complexities of the issues are of major
importance, not only to the condemncr, but to the defendant property owner.
Thus, the time element must be a major factor in consideratior of an evidence
statute. Any procedure or evidentiary rule which would unduly lengthen the
trial and increase the elready heavy burden on our courts, with added
expenses to the property owner and to the condemnor, should be viewed
with caution.

As hereafter indicsted, we believe that we sre in complete accord
with all of the objectives of the Commission in this phase of its eminent
domaip study. However, we feel that the evidentiary questions that may
arise in a condemnation proceeding are too nmumerous and veried to lend
themselves to codificetion in a statute sc brief, and yet so general as
that proposed. Heretofore we have always considered the condemnation rules
of evidence to have their principal origin in case law rather than statutory
law. The proposed statute would seem to bave the practical effect of
doing away with all evidentiary case precedent. The statute iteelf,
however, being guite broad and genersl, and in many of its parts indefinite,
mey, if edopted, give rise to meny more ceses interpreting it. Certainly
any statute on evidence will present the trial and appellate courts with
numerous problems of interpretation.

It seems preferable to us not to disturd the existing evidentiery
case law except to accomplish the objectives of the Commission by specific

-1 (26)




10

20

C %

50

f\ —_—
i \
e

gtatutory provisions -~ for exemple, a statute to clarify the Faus case
(County of Los Angeles v. Feus, 48 Cal. 24 672), and a statute fioally
determining wnether evidence of offers are properly received on direct

or crogs-examination. A brief look at the chapters on evidence in NICHOLS
on FMINENT DOMAIN, ORGEL on VAIUATION UNDER EMINENT DOMAIN, end KALTENBACH
on JUST COMPENSATION demonstrates the extensive comments necessary to
interpret and explain such brief statemente as contained in the proposed
statute.

At the present time the case law fairly well defines the evidence
which is sdmissible, with a few exceptions. If it is determined that
additional evidence should be made admissible or inadmissible, the specific
type of evidence should be so designated. It is interesting to note that, to
our knowledge, no other state has codified a subject so intricate as the
evidentiary rules epplicable to eminent domein proceedings. The ordinary
rules of evidence are appliceble in condemmation cases but the courts have
worked out some speciazl adeptations thereci. To codify these wouwld require
codification of the general rules as well. This probably could not be done
except by & model evidence code.

The tentetive evidence statute appears to exclude all evidence other
then the expert veluation witnese’ opinion. The tentative statute in
Section 1248.1 etates that "only" the opinion of quelified witnesses mey be
used to prove value. While it is true that testimony of qualified
appraisers usually consumes the major portion of the trial in eminent domain
cases, additional evidence is presented through other witnesses on issues
vhich, while special in a sense, are nevertheless germane to the issue of
value. For instance, engineering testimony concerning the construction of the
improvement in the manner proposed; hydraulic engineers as to drainage
conditions; geologists as to subsurface conditione; experts as to
adaptability of the property for certain uses; architects as to building
construction and plans; plapning directors es to zoning of property; and
other miscellanecus witnesses. In addition, there is the evidence presented
to the jury by the view it takes of the property, which is certainly evidence
of value, but nowhere mentioned in the proposed statute.

The above mentioned problems are only & few of the ones which we
are fearful will erise from an attempt to draft an all-encompassing evidence
statute. This inevitably leads to a recommendation that specific statutes
be proposed covering only those items of evidence in condempation cases which
require clerification or revision, such as those specified.

For convenience our detailed comments will be first directed to the
conclusions contained in the tentative recommendestions of the Celifornia
lew Revision Commission end then to the specific sections and subsections
in the proposed statute.

COMMENTS ON COMMISSION'S RECOMMENDATIONS

i. Evidence of value in eminent domain cases should contimme to be
limited to the opinione of the owner and qualified expert.

As we have analyzed the consultant's report and the tentative recomnen-
dations of the Commission, including the proposed statute on the subject of
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evidence, it seemed to us that the Commission intended to make it clear
that the only direct evidence of vealue in eminent demain cases should be
opinion evidence of qualified witnesses. There was certain language in
the Faus case that intimated that possibly direct evidence of the terms
of purchase and sale of other property might be introduced and considered
by the jury directly without the interpretation of such a sele by any
gqualified expert.

The general conclusions as stated by the Commiesion are in accord
with Code of Civil Procedure Section 1845.5 and our views. However, &s
mentioned above, there is additional evidence in a condemnation case which
should not be inadvertently excluded or eliminated by a broad statute on
eminent domain evidence. We are very fearful thet thie result would follow
from the proposed statute.

2. An expert should be permitted to give the reasons for his
opinion on direct examination.

We agree with the Commission as to the general statement of this
rule. In fact, the rule is codified in Code of Civil Procedure Section
1872, which permits an expert on direct exsmination to "state the reasons
for such an opinion". The statute has been irterpreted to not allow a
witness to use as reasons matters which would be otherwise inadmissible.
(See %;' LaMacchia, 41 C21.2% 938.) This rule of evidence should noi
be BO b: construed s to open "Pandora’e Box" by letting into evidence
insdmissible items and noncompensable damages under the guise of reasons.

As pointed out in ocur comments on Section 1248.2(1)(a}, we disagree
vith the statement in the Commiseion's recommendation that some practi-
tioners report that the trial of eminent domain cases hes been simplified
and shortened by the Feus case. |On the contrary, our experience has
jndicated that condemmation trials bave definitely been lengthened, sometimes
as much as several deys, because of some of the statements contained in that
opinion,) However, this result has not ensued from the single point in
that cede that sales prices are admissible on direct examination. Rather,
the delay has resulted from the language indicating that sales may be
congidered direct evidence of value, that acquisitions of the condemmor may
be admitted if the court finds that they can be considered to represent
market value, etc.

3. An expert should be permitted to state the facts and data upon
which he relied in forming his opinion whether or not he has personal
knowledge of such metters.

We agree with the generalization of the Commission on this point and
the principle that an expert can consider reasonsbly reliable hearsay in
forming his opinion. These rules are presently based upon case law, and
the case law has provided sufficlent safeguards concerning their admissibllity.
We are fearful, however, that the proposed statute might be nsed as &
vehicle to bring in inadmissible matters. While an expert witness can
consider information that he has gathered and base his opinion upon the
facts included in such information, he cannot bring ir conversation or
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secondary evidence as such. An example of hearsay now properly excluded but
which might come in under the statute are inflammatory or biased comments
contained in stetements upon which an expert has relied. An appraisal
expert ordinarily talks to one of the parties to = comparable sale and finds
cut thet the sele actually took place and the price thereof. He should be
eble to rely upon such a conversation to gupport an assumption that the sale
did occur st the price steted. He should not, however, be pernitted to
testify es to the entire conversation with such person, including inflammetory
remarks or opinions of thet person. Such conversations should not be per-
mitted because the person with whom he talked is not before the court and
cannot be cross-exsmined. In other words, the door should mot be cpened to
the verbatimrepetition of alleged statements by persons not present in court
and not subject to cross-exsmination.

It should be noted by the Commiseion thet these mstters are not
technically hearsey since they are only used ©o support the expert witness'
opinion and are not introduced to prove the truth of the matter asserted.
The same reasoning applies to matters falling within the Best Evidence Bule.

As we understand it, the Cormission has no quarrel with the case law
on thie particular subject. Cur approach is not to take the risk of up-
setting the rules by the enactment of a statute.

L. In formulating and stating his opinion as to the velue of the
eh art should be permitted to rely on and testify conce

metter thet & reasonabie, well-informed men would take into congidera-
tion in detemnining the price at which to buy or sell the property.

Although we are in accord with the objectives later stated by the
Commission, the conclusion guoted 1s cbjectionable for many basic reasons.
First, it is an omnibus statement which would open the door to many types
of evidence heretofore deemed collateral under existing evidentiary rules.
Second, it would be a vehicle for putting before the trier of the fact,
evidence of noncompensable items of damage. Third, this recommendation of
the Commission may well lead to all sorts of evidence relating tc personal
desires rather then market value. Fourth, it would in effect change the
present and well accepted definition of market vealue.

In this recormendation the Commission makes it clear that the main
purpose to be accomplished 1s to permit a qualified expert on direct
examination to testify as to the three basic approaches to the determine-~
tion of market value. However, to permit en expert to testify "econcerning
any matter that a reasonesble, well-informed man" would take intc considers-
tion in determining the price at which he would buy the property departs
entirely from the conception of market value because the masonable, well-
informed man might have a specific use in mind in comnection with edjoining
property which he might own, or other personsl reascns. Many types of
evidence heretofore deemed collateral under existing evidentiary rules
would be made admissible by this language. It could be used as & means to
put before the court or Jury evidence of noncompeneeble items of damage, or
to perscnal desires or ideas not connected with the issue of market value.
More detalled commente concerning this recommendation are contained in our
remarks concerning proposed Code of Civil Procedure Section 1248.2(1).

b
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5. (ertain factors that are of doubtful validity in their beering
on value should be specifically excluded from consideration in determining
value. -

(a) Smles to a condemnor. We agree with the recommendation of the
Commission that the rule laid down by the Faus cese should be changed.
While every effort is made to see that purchases by the State are based on
fair market velue, the fact that if an agreement cannot be reached,
condemmation follows, ie inescapsbie. The "willing buyer" and the "willing
geller" are not involved. Furthermore, because of pertial taking, conse-
quential damages, end other matters, such acquisitions do not serve ag
comparable sales. Many public and private agencies acquiring property for
public use do not have the right of immediate possession, nor do they have
staffs adequate to appraise and negotlate for +he acquisition of properties.
As a result, they may at times pay more than fair market value in order to
acquire the properties without litigation or to obtain immediete poseession.
As a corollary, there are undoubtedly insitances swihere an owner takes less
to avold litigation.

(b) Offers between the condemnor and the property owner for the
property sought to be condemned. We agree with the conclusion of the Law
Revision ssion on this polnt, since pretrial negotiations and settle-
ments would be greatly hindered by e contrary rule. This is in accordance
with the present case law. This rule would be helpful in protecting both
parties from their inadvertent siatements that an offer of compromise wes
their opinion of fair market value and thus admissible declarations ageinst
interest. The codification of this provision would promoie frankness in
any negotiations between the parties and would be definitely helpful in
that regard.

(c) Offers or options to buy or sell the property to be condemmed
or any other property. We agree with this conclusion of the Copmission,
with the qualification th&tEdPTérs to sell (Dther than to the condemnor )
by the owners of the property to be condemned constitute an edmissicn
against interest, for the purpose of impeachment.

(4) Assessed valuations. We generally agree with the rule that
assessed valuation is not relevant as to market value and is therefore
inadmissible on direct examination. However, there are other reasons for

allowing this evidence to be used, under certain circumstances, particularly on

cross-exemination. For exsmple, to determine: (1) the basis upon which tax
rates are used to check a capitalization study, (2) the basis upon which tex
rates are used to show differences in commnities as bearing on comparability,

and (3) the different tax rates in regard to different size holdings as bear-
ing on comparability.

6. Repeal of Code of Civil Procedure Section 1845.5. Code of
Civil Procedure Section 1B45.5 should be repealed if an sll-encompassing
evidentiary statute ie adopted. However, if the Commission agrees with
the theory that separate evidentiary statutes should be proposed, Section
1845.5 should be amended to be the mucleus of a comparable sales statute.

“5u
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COMMENTS ON COMMISSION'S PROPOSED STATUTE

Tt is noted that the Commission proposes to add Sections 1248.1,
1248.2 and 1248.3 to the Code of Civil Procedure. These sections would
be added to that part of the Code of Civil Procedure dealing with eminent
domsin, and, of course, would be only applicable to the valuation of
real property in condemnation proceedings. If any codification of
the evidence principles is to be made, comsiderstion should definitely
be given to incorporating them in the evidence portion of the Code of
Civil Procedure in order that the evidentiary rules for valuing real
property will be the same in both condemnation cases and other proceedings.
Certainly there should not be two sets of evidentiary rules in valuing
reel property.

Section 1248.1. This section eppears to codify the present case
law except tor the last sentence, wherein it is stated that the property
owner "is presumed to be qualified to express such opinion". The recent
case of People v. LaMacchie, 41 Cel. 2d 738, held an instruction to be
improper which stated that an owner is presumed to know the value of his
property. The word "presumed" should not be used, and the last sentence
of the section should read as follows: "The owner of the property or
property interest sought to be condemned should be permitted toc express
such opinions."

If the Commission feels that the evidentimry statutes should be
contained in the evidence portion of the Code of Civil Procedure, it
will be necessary to delete the reference to subdivisions 1, 2, 3 end L
of the Code of Civil Procedure Section 1248, and instead refer to the
issues of market value, damages and special benefits.

Section 1248.2(1). This subdivision contains the following objectionable
language: ‘only if the court finds thet the opinion is based upon facts
or data that & reessonable, well-informed prospective purchaser or seller
of real property would teske into consideration in determining the price
at which to purchase or sell the property or property interest.” The
msjor objections to this languesge are contained in our comments to the
Comniesion's recommendation Ko. 3 above. All of this testimony would
be given as data to support the witness's opimion of market value. We
are in complete agreement with the objectives of the Commission. How-
ever, we feel that in some instances hereafter indiceted that the
languege of the stetutes goes further then we believe the Commissiocn
intended. This provision prectically sbolishes all rules of inadmissibility
except those items excluded in Section 1248.3. This subdivision, in
connection with subdivision (2) of Section 1248.2, will allow witnesses
to testify to almost snything in eny way connected with the property.

At this stege it is impossible to contemplate all of the varied and
irrelevant personel preferances which e "reasonable, well-informed
prospective purchaser or seller would take into consideration”. Personal,
sentimental, snd other individusl congiderations often affect reasonable,
well-informed persons, and enter into their determinations to buy or sell
property, but they do not constitute elements that a qualified appraiser
is permitted to rely on. Due to the change made by the proposed statute,

-
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the courts may well feel that the door is completely open to all sorts of
what otherwise would be irrelevant and immaterial testimony. It will take
years before the appellate courts can set reasonable limits on the intro-
duction of this type of evidence, slthough under the present case law the
1imits are fairly well defined. We egain repeat that there are areas in
the eminent domein field that need clarification, but it is felt that it
cen best be handled by individual statutes.

The effect of this omnibus provision would let into evidence many
collateral mstters which are now deemed inadmissible under the existing
rules. It would also be & means by which noncompensable items of damage
could be given consideration by an expert witness or owner. It would also
have the possible effect of expanding the present liability of all public
agencies with respect to inverse condemnation actions. The wording in the
statute would change the present objective standard of market velue to a
subjective one, taking intc account all those personal matters which any
individual purchaser or seller might take into account. In effect the
statute would change our long-standing definition of market value. The
above quoted worde would thus emasculate the accepted definition of market
value by setting up & double standard of value. Very often factors which
will be conasidered by a seller will be disregarded by the buyer, or render
the buyer unwilling to buy at the indicated price. This provision could
also be construed to permit evidence of value in use to the owper or the
special use of the property, contrary to our long standing rule egainst
the inadmissibility of such evidence.

1t is suggested that if the Commission attempts to propose an all-
encompaseing evidence statute in the eminent domain fleid, the provision
should read as follows: "and any other competent reasons of such gualified
witness which are relevant and material". Such a provision would in effect,
codify the muititude of miecellenecus case rules which have put reasonable
1imits on the items that an expert may take into consideration. A provision
of this nsture would not allow any new side issues to be litigsted in a
copdemmstion case when they have no direct bearing on, or relevancy to,
market value.

Section 12&8.2!11!&!. This provision apparently attempts to codify
the comparable seles rule contained in the recent Faus caese. The Faus
caese changed the previcus rules of evidence in eminent domein cases in
several respects, one of which was to permit seles prices to be testified
to on direct examination by an expert appreisal witness. Ags long aE
this testimony comes in for the purpose of supporting the expert's opinion
on the ultimate gquestion of value, we have no quarrel therewith and believe
that it doee facilitate the trial of eminent domain cases., However, the
holding ir the Feus case that comparable sales constitute direct evidence
of value and that sales to the condemmor may be introduced In evidence, etc.,
have, in our opinion, greatly compliceted the trial of condemnstion proceed-
ings and have lengthened the duretion thereof substantislly. Most of the
specific changes recommended by the Commission, and we are in accord there-
with, would restore the law to what it was before the Faus case.

. ==
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The phrase used in the proposed statute Uwhen paid or contracted to
be paid" contempiates the inclusion of purcheses where the price is paid
over a period of time. In the interests of simplicity, the term "price"
should be used since it includes both the amount paid and amount promised
to be paid. In addition, there may be other terms of a sale which are
important because they bear upon the full copsideration which is paid for
the property; such things as who pays the taxes, insurance, the interest
rate, amount of interest, prepayment clauses, release clauses, etc.
Consequently, we feel that the phrase "end other terms of any sale" should
be included in the statute. It should be noted that in Section 1248.3(1)
and (2) the phrase "the price or other terms" of an acquisition or of fer
is used. Our suggestion would make the whole statute uniform in wording
and in meening.

The tentetive statute appears to require that before a pale of the
subject property may be comsidered by an expert, it would have to be &
sale of the very seame area sought to be condemned. As you know, meny
cages involve partial takes, i.e., where the condemnor only seeks to take
& portion of the defendant's property. In that situation there could hardly
be & sale of the property sought to be condemned. We feel that the languege
should be broadened to include a sale of what we would call the larger parcel,
i.e., a sale which would include the property sought to be condemned.

It is noted that the word "lease" is contained in this code section.
If it is contemplated by this term to aliow consideration of the rent
reserved on the subject property, then we feel it should be contained in a
separate provision in the statute.

Summarizing our ebove thoughts, we feel that this subdivision of
Section 1248.2 should be broken down into three subdivisions, which would
read as follows: -

“(a) The price end other terms of any sale which included the
property sought to be condemned or any part thereof, provided
such sale was freely made in good feith;

*(b) The price and other terms of any sale of comparable
property, provided such sale was freely made in good faith
within a reasonable time before or after the date of valuation;

"(e) The rent reserved, and other terms of any existing lease
upon the property sought to be condemned, provided such lease
was freely made in good faith."

Subdivieion (c) mbove would, in effect codify the existing case lew
(People v. Dunn, 46 Cal.(2d) 639). We have not made any reference to leases
on comperable property as such leases are pot evidence of value, and are
misleading. The only place that guch rentals should be admissible is in
a Section 1246.1 proceeding. Consequemtly, if such are to be admitted they
should be in e separate section specifying the purpose for which they are
relavant and the stage of the proceedings at which they ere admitted.
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Section 1248.2(1), (b) and {c). The danger of permitting the
capitalization or summstion {reproduction and replacement) studies on
direct examinetion lies in the confusion it creates in the minds of the
jury. These studies are, except in rare instances, used exclusively as
a check on the expert's opinion of velue; they are not fair market value
in and of themselves, end rarely do these checks reach the same result.
An exmmple can be seen in the case of Redevelopment Agency V. Modell, 177
A.C.A. 345, where the expert witness for the plaintiff testified that the
fair market value was $47,500 and that he used a summation study which
resulted in a value of $42,100. The jury was obviously confused and came
in below the amount testified to as the fair market value, although it was
above the ipdicated summetion spproach to value. The court correctly
held that the jury's verdict would not be besed upon the summetion velue
alone,

While we have serious doubts as to whether permitting witnesses to
go into these matters on direct examination will be of benefit to the
judge or jury trying the facts, we have no objection to the propoeal 1if
the Commission feels it desirable. The proposal is within the meaning of
the present Section 1872 of the Code of Civil Procedure.

The term used in the proposed statute "fair income attributable to
the property” is not in accord with the terms currently used by real
vroperty appraisers. The term accepted -in the field and more nearly
descriptive of the process is “the reasonable net rental attributakle to
the land and the existing improvements".

The distinction made in subsection (b) between net rental income
attributeble to the property and income and profits from the business
conducted thereon is necessary in corder to accurstely cepitalize only
thet income which is derived from the land. This section codifies the
rule in the Supreme Court decision of Pecple v. Dunn, supre.

In subsection (c¢), dealing with reproduction costs, the Commlssion
has epparently overlocked the two methods in & summation study which are
similar but distinguishable, 1.e., replacement with 2 similar improvement,
and reproducing the exact seme improvement. This approach to value should
pnot be confined to reproduction costs but should alsc include replecement
costs, that is, those costs necessary to replace the functional eguivalent
of the improvement being taken.

The term "dcpreciation" does not include within its common eccepted
meaning "obsolescence". Obsolescence, of course, is & major factor in
this type of study.

Putting the above comments together in the same format as the statute
proposed by the Commission, the subsections should be relettered and read
as follows:

“{@) The capitelized value of the reasonable net rental

attributable to the land and the existing improvements, as
distinguished from the profits or income derived from any
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business conducted thereon;

"(e} The value of the property, as indicated by the value
of the land, together with the replacement or reproduction
cost of the improvement thereon, less depreciation and
obsolescence due to all causes, if the improvements enhance
the value of the land for ite highest and best use.”

In esddition, there should be added the followlng catch-all subsection:

"(£) Any other competent remsons of such gualified witness
which are relevent and msterial."

The necessity for this last clause, and reasons for its use, are indicated
in our( g?neral comments concerning the introductory statement in Section
1248.2(1).

Section 1248.2(2). The epparent purpose of this subsection is to allow
an expert witnees or owner to testify to matters which he considered in
forming his opinion, which would ordinarily be objectionable on two grounds:
one, that it violates the rule against hearsay, and two, that it is not the
best evidence. As indiceted sbove, we agree with the rule which ellows an
expert within reasonsble limits to base his opinion upon metters which are
hearsay and not the best evidence.

The cases do not permit an expert witness to relate statements made
to him or to state the contents of documents but they do aliow the witnese
to indicate that he considered these statemeats and documents. Although
this may be & fine distinction, it does limit the effect of such testimony
by not permitting a third person's statements and conclusions to go into
evidence without their being perscnally in court and subject to cross-
examination. Also, the courts have indicated, that an expert witness may
consider hearsay matters, but that it be confined to "reasonsbly reliable
heersay". However, an expert cannot base his opinion on an opinion. The
statute might be construed to permit that, which in ocur opinion would be
very objectionable.

The above reasons indicate why it is so difficult to draft e statute
which would codify existing csse law and yet be simple in form and not add
confusion to our law by creating more rcom for interpretation.

Section 1248.3. If the Commission feels that this code section is %o
be contained in the 2vidence portion of the Code of Civil Procedure rather
than the eminent domain portion, the references to subdivisions i, 2, 3
apd 4 of the Code of Civil Procedure Section 1248 should be deleted, and
reference made to market value, demages and special benefits.

Section 1248.3. As a general comment, all of the subsections in Section
1248.3 are ones which will have to be clearly resgtated in our law regardless
of whether a complete revision 1s made or not.

Section 1248.3(1). This subsection apparently clarifies the holding
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of the Faus decision with respect %o purchases by the condemmor. The
conments made by the Commission end the additional comments which we have
made above, would support the clarification made herein.

Section 1248.3(2). This subsection incorporates recommendation Ko. 5
of the Commission, with which we are in agreement.

Section 1248.3(3). This subsection follows recommendation No. 5 of
the Law Revision Comnission. A rule in this area is definitely needed due
to the apparently conflicting opinions of some of the recent court
decisions.

Section 1248.3(4). As pointed out above in our comments on the
Comnission’s recommendation No. 5 on assessed valuation, we feel that there
are other relevant purposes for this type of evidence, such as a check on
cepitalization studies, and as having & bearing on comparability. We agree
with the present case law rule that assessed valuation is not evidence of
market velue as such.

If the Commiseion is to completely codify the eminent domain evidence
rules, consideration should be given to the holding in Secramento and San
Josquin Drainage District v. Jarvis, 51 Cal. {2d) 799. In that case the
Supreme Court held that & witness should not be permitted to give an
opinion of the value of property other than that sought to be condemned.
Consequently, the following is submitted for your congideration:

"Section 1248.3(5). Any opinion as to the vaiue of property
other than that sought to be condepmed."

If a general recodificetion of evidence in the field of eminent domain
is ettempted, there are other subjects which, of necessity, must be
covered in order that the proposed statute of the Commission will not be
interpreted as eliminating them from the court's or jury's comsiderstion.
One such subject is the jury view of the property which is evidence of
vailue. Certainly other provisos should be included which would incorporate
all other rules of evidence which would allow meps, photographs, zoning
ordinances, etc., to be introduced as evidence of market value.

I wish to again thank you for affording this department the opportunity
of commenting on the recommendations and tentative statutes of the Commisaiom.
It is our desire and wish to be helpful to the Commission in this respect,
and to give the Commission the benefit of our long experience in this field
of the law. If further comments or suggestions are advisable, please do not
hesitate to ask. If you desire, a representative can be present at the
Commission's meeting which considers the tentative evidence statute and
thege suggestions end comments.

Additional copies of this letter are being included so that you may
send a copy to each of the members of the Commission in order that they may
be advised of ocur thoughts on this subject.

Yours very truly,
S/ Robert E. Reed

ROBERT E. REED
Lhief of Division (35J




10

20

30

Lo

50

- -
e P

57T, TE OF CALIFCRNIA
Department of Public Works
Division of Contracts and Rights of Way

Public Works Building

1120 N, Street

(P. O. Box 1499)

Sacramento 7, California July 13, 1960

¥r. John H. DeiMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford, California

Dear Mr, Derioully:
In re: Recommendation and Proposed legislation

relating to moving expenses and
incidental business losses.

Please refer to your letters of May 5 and May 24, 1960,
requesting our comments and suggestions on the tentative
recomnendation and proposed legislation of the California Law
Bevision Commission relating to reimbursement for moving expenses
and incidental business losses when property is acquired for public
use,

As you know, the Department of Public Works of the State
of California is directly interested in, and vitally concerned with,
the field of condemnation law. The present and future highway
program will, beyond doubt, require the acquisition of considerable
property by negotiated purchase and eminent domain. This will
require the expenditure of great sums of both Federal and State
gas tax revenue,

Our comments will be first directed toward the recommendaw
tion and tentative moving expense statute, The recommendation and
tentative statute on evidence in condemnation cases will be
commented on in a separate letter which will follow shortly.

In the fiscal year ending Jume 30, 1959, the Division of
Highways of the Department of Public Works concluded the acquisition
of 8,556 parcels of land., During the same fiscal year, only 139
parcels were acquired through contested condemnation cases which
represents a mere 1.8% of the total parcels acquired for right of
way purposes, Any change in the eminent domain law which creates
uncertainty as to amount of payment will lead to more litigation.

An abrupt increase in the ratio of contested court cases to
negotiated settlements would be cause for grave concern,
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Since 1868 our California courts have consistently ruled
that the cost of removing personal property from the property
taken is not compensable in an eminent domain proceeding
(Central Pacific Railroad Co, of Calif. v. Pearson, 35 Cal, 247,
265), This Ffixed rule of law has come before the California courts
on several later occasions. After careful consideration of facts
and arguments, our courts have upheld the rule of noncompensability.
In County of Los Angeles v. Si 1 Realty Co., 86 Cal. App. 704,
at 712, the court expressed 1ts reason for the rule as follows:

"' ... As the title to all property is held
subject to the Implied condition that it must be
surrendered whenever the public interest requires
it, the inconvenience and expense incident to the
surrender of the possession are not elements to be
considered in determining the damages to which the
owner is entitled, ...'"

(emphasis added)

California has thus followed the great majority of cases
in the United States which deny recovery for the moving of personal
property (69 A,L.,R, 2d 1453)., Recent out-of-state cases have
considered and denied the payment of moving expenses (see McGhee v.
Floyd County, 97 S.E. 2d 529 (Ga.); In Re Appropriation for Highway
Purposes, 150 N.,E. 2d 30 (Chio); Amoskeag-lLawrence Mills Inc, v.
State, 144 A, 2d 221 (N.H.); State of Texas v. Vaughan, 319 S.W.
2d 343 (Tex,); Arkansas State Hy, Comm, v. FOX, 32% 5.W. 2¢ 81
(Ark,)). Tenants, as well as owners, hold their property subject
to the obligation to move. (See consultant's report, page 3 which
quotes from 36 A.L.,R. 180,)

In United States v, Inlots, 26 TFed, Cas. 482, the court

stated:

"The claimantse being bound by the conditions
of their respective leases to remove their property
at the end of their terms, the act of appropriation
only changes the time when the removal should take
place, but does not occasion the obligation to
remove, and that, therefore, the government is not
justly chargeable with the losses consequent upon
removal but is only liable for the value of the
right to remain or of the occupancy for the unexpired
term of the leage,"

Also, the statement in the case of In Re Post Office Site in the
Borough of the Bronx, 127 C.C.A. 382; 210 F, 852, is pertinent:

" ... the condemmation of the land merely
changes the date of the lessee's removal and
entails no damages which he would not incur in
any event,"
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And, in St, Louis v. St. Louis Ry. Co., etc., 266 ifo, 694; 182
$.W. 750, the court compared a lessee with the fee owner and
stated:

" .. In fact, the reascns are more cogent
for permitting the owner of the fee to recover
as damages expenses of this sort than they are
in favor of the lessee ... ."

It is our firm conviction that no payment for moving
expenses should be made to a tenant because he is usually required
by his lease to stand the cost of removal at the end of his term;
the taking merely advances the time when the expense is incurred.

Our primary objection to the requiring of condemning
agencies to pay moving expenses is that such a statute would
constitute a definite departure from the traditional idea that
payment should be based upon an '"objective standard". That stan-
dard, as established by the courts, has been that every owner holds
his property subject to the possibility that it may be needed for
public use and that in such an event he will be paid the market
value thereof, plus damages to the remainder in the event of a
partial taking. In a sense this standard has been adopted with
the idea that it affords "equal protection of the law", Two
identical pieces of property (if there are two pieces that are
entirely identical) would call for the same payment.

The payment of moving expenses departs from this fundamental
idea and introduces an entirely new consideration--a subjective
standard--based upon the particular circumstances of the individual
who happens to own or occupy the property.

As indicated above, the Department of public Works, acting
through the Division of Highways, has been acquiring between
8,000 and 9,000 parcels of property every year. For geveral years
the total right of way expenditure has annually exceeded
$100,000,000. All indications are that this rate of acquisition
will continue. To handle this program and to keep some manner of
control so that there will be uniformity of practice, a right of
way organization of two main parts has been set up in each of the
eleven district offices of the Division of Highwayes. When it is
known that right of way for a particular project must be acquired,
and the necessary engineering work has been done so that the
particular properties needed can be ascertained, a group of trained
personnel. proceeds to appraise each parcel of property needed.
Supervisors of the field appraisers in the district office go over
the appraisal in detail and it is finally submitted to the District
Engineer who is in charge of that district office, The appraisal
is then forwarded to Headquarters where it is again checked by
trained personnel who are generally familiar with conditions
throughout the State.
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After approval of that appraisal, and only then, is the
district office permitted to commence negotiations with the owner
thereof, At that voint, the negotiators of the right of way
organization approach the property owmers., It is the policy of
the department to offer the appraised price and not to vary there-
from unless the owner can point out some matter that has been
overlooked or undervalued. Appraisals have to be rechecked and
brought up to date, particularly in areas where there is a great
deal of real estate activity, but settlements are based on the
current appraisals. If they cannot be made on that basis, con-
demnation proceedings are filed,

It is significant that only 1.8 percent of the acquisitions
made for highway purposes by the State are accomplished through
contested trials. Even sc, condemnation litigation in many counties
of the State has assumed major proportions in contributing to the
work load of the courts and the congestion of cases awaiting trial.

When, by a change in the law, some item or items must be
paid for in addition to market value, the ‘"objective standard",
which permits the application of appraisal rules and theories, is
lost. This would be particularly true with regard to moving ex-
penses, as they would depend upon a great many variables, such as
the amount of personal property, the type, the distance to be
moved, and a great many other factors, By reason thereof, several
administrative problems of great difficulty are created. In the
first place, there is no way of estimating in advance the cost of
a project, such as can be now done by the application of appraisal
methods., Secondly, opportunities for collusion between owners,
movers and public employees as to moving costs are offered which
could not be checked other than by excessive supervision.

Of great importance is the fact that an additional element
is introduced concerning which there may be disagreement and
gettlements prevented.

A basic constitutional question is involved as to whether
the Legislature can by statute extend just compensation to include
such items as moving costs., It has been stated that the
interpretation of the constitutional provision concerning just
compensation is strictly a judicial question (iMonongahela Naviga-
tion Co. v. U.S., 149 U,S, 312; 37 L. Ed, 463). In that case, t
United States Supreme Court said:

"It does not rest with the public taking the
property through Congress or the legislature, its
representative, to say what compensation shall be
paid or even what shall be the rule of compensation.
The Constitution has declared that just compensation
shall be paid, and the ascertainment of that is a
judicial inquiry."
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In the usual situation, it is believed that no great
injustice results under the present law, In the first place,
most market value sales are made by persons who do not have to
sell. When they fix the price at which they are willing to sell,
it includes consideration of the fact that they will have to move
their personal property. bMarket value, in effect, reflects moving
costs in the usual situation, particularly in residential sales.

In all acquisitions by agencies having the power to condemn,
whether by negotiation or condemmnation, the condemning agency pays
all of the expenses which in ordinary private transactions the E
seller has to bear. In most instances, these far outweigh moving
costs. Included in such items are real estate commissions, in many
instances title expenses, recording fees, and the like., Another
important consideration is that rather than time payments the full
fair market value is generally paid in cash by the condemnor.

In many instances the condemning agency permits the owner
to continue in possession after its acquisition, either informally
or by lease, The Division of Highways always handles such matters
by formal lease. The rent provided in such leases is usually
below the normal rental rates for similar property because of the
unusual circumstances and the insecurity of the tenure. In such
instances, of course, the owner has the use of the entire purchase
price and still remains in possession of the property.

While there have been a few jurisdictions that have by
statute recently provided for the payment of moving costs, in
most instances this has been confined to redevelopment agencies,
The problems there are peculiar because such projects involve
blighted areas which are usually occupied by people of low income,
living in crowded conditions, It is not, however, the policy of
the Federal Government generally to pay moving costs in connection
with property acquired, as is evidenced by the fact that the
Federal Government will not contribute federal highway funds to a
state for the moving of personal property in connection with the
acquisition of highway right of way. (Policy and Procedure
Memorandum 21~&4.l1 of the Bureau of Public Roads.) On all federal
interstate highway projects wherein the State is reimbursed 91-1/2
percent of the total cost, the State would have to pay the entire
cost of the moving expenses without federal participation. At
the present time, over half of the right of way acquisitions are
made on federal interstate projects,

While this department is basically opposed to any payment
for moving expenses for the above reasons, we feel that comments
on the proposed statute are necessary. Ve are enclosing a
revision of the draft which was enclosed with your letter and
below will attempt to indicate changes made and the reasons there-
for. The fact that we have attempted to redraft the proposed
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statute should not be construed as approving or recommending the
enactment of a statute on the subject of moving costs.

DISCUSSION OF PROPQSED CHANGES IN

TENTATIVE MOVING EXPEMSE STATUTE.

Section L270

Although definitions are probably surplusage in the
statute, they have been retained in the revised draft. The defini-
tions of "Relocating” and "Removing" have been incorporated into
the definition of the word "Moving” and the definition of the
word "Moving" has been limited to “packing, transporting and
unpacking'.

One of the basic problems in any moving expense allowance
is the speculation involved and the lack of certainty of precisely
what is and is not included as reimbursable expenses. In the
proposed statute, the phrase "installing and all other acts
incidental to the placement of personal property upon a new
location and making it ready for use™ would foster numerous

contentions, such as the expense of seeking a new location, the
preparing of that location to receive the property, including

the renovating and remodeling of an existing building, ete.

It is strongly suggested that the definition be revised to clearly
limit the reimbursement to the actual packing, transporting and

unpacking of the personal property involved.

The person whose property is taken is entitled to receive
just compensation and no more. When speculative items are
introduced, the property owner may receive money for expenses
which he may never incur, and also may receive money for putting
himself in a better position, such as receiving all of the costs
involved in installing and remodeling in a mew and better location
and in a new and better building., In this situation the condemnor,
and consequently the taxpayers, would be more than compensating
him for his loss. If a property owner is to be compensated at
all for his moving expense, it should be limited to the actual
packing, traneportation and unpacking of his personal property.

Section 1270,1

Seetion 1270.1 of the tentative statute seems to contemplate
paying moving expenses to individuals who may be occupying the
property, but whose interests are mnot acquired, For example, a
lesgee whose lease has a year to run might be permitted to complete
his term; in other words, the acquisition would be subject to the
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lease. Under such circumstances, the public agency has merely
stepped into the shoes of the original landlord. In many
instances the Department of Public Works does mnot negotiate with
or name as defendants in a condemmation suit tenants at will or
tenants under a term lease which is about to expire, In these
situations the State takes subject to the lease, This type of
tenant, because of the nature of his lease, has the obligation of
incurring the cost of moving at the end of his lease or upon written
notice. Under such circumstances there would seem to be no reason
why the lessee should be entitled to compensation for moving per-
sonal property and to change the basic law of landlord and tenant
simply because the public agency takes over as the landlord.

To permit a tenant who has had no legal right disturbed,
to recover for his moving expenses just because a public agency
became his landlord, might weil be a gift of public money and

unconstitutional under our State Constitution.

Under the revised draft, such a lessee as described above
would not receive any compensation unless his interest was acquired
and he was required to move before his tenancy was legally
terminated.

From an administrative standpoint, the acquisition of an
apartment house or rooming house illustrates the difficulties
involved in this type of statute., Where a public agency might
acquire a furnished apartment house, for example, it certainly
should not have to deal with each tenant as to the moving of his
clothing and other personal effects. The tentative statute as
drafted would require it. The statute would also require the
same with respect to tenants or occupants of rooming houses or

hotel and motel rooms. The amount might or might not be minor;
but the harassment and administrative expense would be great.

Another problem which is pertinent to raise at this point
concerns the condemnation clauses which are used extensively in
lease forms today. A typical clause "irrevocably assigns and
transfers to the lessor any right to compensation or damages to
which the lessee may become entitled by reason of the condemnation
of all or part of the leased premises". 1In a lease where this
clause is a part, the lessor would receive the award of moving
expenses and the lessee would not receive any portion of it, yet
the lessee is the one who actually incurs the expenses. Considera-
tion should be given by the Commission to a change in the Landlord
and Tenaent Law to prevent such a windfall to the lessor in the
event that the Commission sponsors a moving cost statute,

Section 1270,2

The primary change made in this section is to incorporate
the definition of moving and thus shorten this section.

(43)




10

20

50

—

()

Mr, John H, Dekioully - p., 8 July 13, 1960

Section 1270,3

A necessary and practical limitation has been incorporated
into the revised draft providing that reimbursement should not be
made if the cost of moving the property exceeds its value. Such

change is necessary to prevent the costs involved in moving
lljunk" -

A change has also been made in subsection {(2) so as to
require the same limitation in a negotiated settlement as would be
paid in a court-determined award, It is our feeling that a person
should be entitled to receive the same compensation whether he
decides to go to court or decides to settle by negotiation, How-
ever, it is stated that in a negotiated settlement the parties may
include estimated moving costs in order to insure that payment may
be made tc the property owner prior to the actual move,

The few states and jurisdictions which have adopted a
moving expense statute have almost unanimously limited the moving
to a maximum dollar amount rather than by mileage. Both mileage
and dollar limitations involve arbitrary limits. However, the
dollar limitation is far more appropriate and workable, and would
afford uniformity of treatment without creating further umcertainty
in the amount recoverable, It is respectfully suggested that if
the Law Revision Commission is to sponsor moving cost legislation
that it revise the present tentative statute so as to limit the
moving expenses recoverable to a set statutory limit as has been
done in the few jurisdictions that have such statutes.

Section 1270.4%

If the right to collect moving costs is limited to those
who have an interest in the real property that is acquired for
public use, there would seem to be no reason for providing for a
separate and new type of legal proceeding, because there would be
a condemnation case pending in which moving costs could be
determined whenever there was a failure to agree. We feel that
the determination of moving costs in a separate lawsuit would
increase the already heavy burden on our courts with added expense
and little or no benefit to the property owner. A separate legal
proceeding would of course be necessary if the tentative statute
does not limit the payment of moving costs to those whose interests
are condemned. In the revised draft of the statute there has been
incorporated a procedure of recovering moving costs similar to the
procedure used in cost bills, The motion for determining moving
costs could be made at any time in the case and could be quickly
ruled upon, thus providing a quick means for payment to the property
owner, In a negotiated settlement, the moving costs would, of
course, be included in the amount paid to the property owner.

(%)
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Section 703

This section need not be amended if the procedure of
obtaining reimbursement for moving costs is part of the condemna-
tion proceeding.

in the document furnished by the Consultant, entitled
"A Study to Determine Whether the Owner of Real Property Should
be Compensated for Incidental Business Losses caused by the
Taking of Real Property by Eminent Domain", it is clearly stated
that the adoption of a statute for the payment of moving costs is
the first step in an entire change in the concept of "just compen-
sation" to be made in eminent domain. Under our present law "just
compensation" provides for payment for property taken or damaged.
However, the Consultant proposes to consider each individual situa-
tion without regard to property values. The Consultant suggests
that the change is so basic that it should be adopted one step at
a time and that the moving cost statute should be tried cut before
additional changes are made,

Adopting this line of thinking, it is suggested that if a
moving cost statute is proposed by the Commission, it be limited
at first to residential property, as that is where the talked-of
hardships exist and which involve by far the majority of acquisi-
tions. 1If a moving expense statute is proposed and limited to
residential property, the expense recoverable should be limited to
household effects. Consideration should be given to exclude the
payment of moving expenses for such items as automobiles, livestock,
trailers, boats, animals, pets, fuels, plants, shrubs and waste
material,

Also, a definite effective date should be included in any
draft of legislation for the payment of moving expenses. This is
necessary in order that there will be no uncertainty as to pending
cases and to enable all public agencies to properly budget their
funds,

The report of the Law Revision Commission indicates that
it is not prepared at this time to make a recommendation for or
against compensating condemnees for incidental business losses.,
The general observations and reasons against the adoption of a
moving cost statute contained herein naturally apply to any recom-
mendation for the payment of incidental business losses. It should
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be borne in mind that any study which encompasses the payment to
the property owner of supposed personal losses or inconvenience
should also include the offset of all benefits, general as well as
special, to be offset not only against severance damages but
against the value of the part tasken. No true theory of Yindemnity"
to the property owner would be complete without a full considera~
tion being given to benefits.

The last word on this subject of incidental business loss
is contained in the recent case of People v. Ayon, 54 A.C. 210,
In that case the Supreme Court stated at pages 6, 219:

n . If loss of business results, that is
noncompensable. It is simply a risk the property
owner assumes when he lives in a modern society ... o

* % %

Usppellants® offer of proof in the court
below, as well as the reservation in the
stipulation which preserved their right to offer
evidence 'concerning purported elements of
damage involving loss of business, customers and
good will,' indicates that they are actually
attempting to recover damages for injury to their
business which may result from this street
improvement, The trial court correctly ruled
that the items reserved in the stipulation are
noncompensable, {citations) ‘A particular
business might be entirely destroyed and yet
not diminish the actual value of the property
for its highest and best use.' ..."

Please understand that the suggestions in this letter
and the changes in form and substance in the attached revised
draft do not mean that this Department approves of the principle
of payment for moving costs in condemnation cases.,

We appreciate being kept advised of the studies being made
by the Consultant for the Commission, and the tentative
recommendations and statutes of the Commiszion. We hope that our
comments and suggestions are helpful in the Commission's work in
this field, If further comments or suggestions are advisable,
please do not hesitate to call upon us, If you so desire, a
representative can be present at the Commission meeting which
considers these suggestions and comments.
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A copy of this letter is being sent to each member of
the Commission in order that they may be advised of our thoughts

on this subject.

cc: ir. Roy A, Gustafson
Room 236, Court House

Ventura, California

ir., John R, McDonough, Jr.
School of Law

Stanford University
Stanford, California

Hon. James A, Cobey
Box 1229
Merced, California

Mr. Clark L. Bradley
1616 Hedding Street
San Jose, California

Mr. leonard J. Diaden
Financial Center Building
Dakland, California

Very truly yours,

ROBERT E. REED
Chief Counsel

Mr. George G. Grover
Corona, California

iMr. Charles H. iMatthews
2510 S. Central
Los aAngeles, California

Mr. Herman P. Selvin
523 W, Sixth Street
Los Angeles, California

dMr. Thomas E. Stanton, Jr,
111 Sutter Street
San Prancisco, California

ifr. Ralph N, Kleps
Legislative Counsel
State Capitol Annex
Sacramento, California
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An act to add Title 7a (beginning with Section
1270) to Part 3 of the Code of Civil Procedure,
and to add Section 1248.5 to the Code of Civil
Procedure, all relating to the payment of .
compensation and damages when property is acquired
for public use,

The people of the State of California do enact as follows:
Section 1. Title 7a (beginning with Section 1270) is

added to Part 3 of the Code of Civil Procedure, to read:

TITLE 7a.
RETIBURSEMENT FOR MOVING EXPENSES WHEN PROPERTY IS
ACQUIRED FOR PUBLIC USE

1270, As used in this title:

(1) "“Acquirer" means a person who acquires real property
or any interest therein for public use,

(2) MAcquisition" means the acquiring of real property
or an interest therein for public use either by the consent of
the owner or by eminent domain,

(3) "Person" includes a natural person, corporation,
association, joint venture, receiver, trustee, executor, adnminis-
trator, guardian, fiduciary or other representative of any kind,
the State, or a city, county, city and county, district or any
department, agency or instrumentality of the State or of any
governmental subdivision in the State.

(4) "Public use'" means a use for which property may be
taken by eminent domain.

(5) "Moving" means packing, transporting and unpacking

of personal property.
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1270.1. Subject to Section 1270.3, a person whose real
property or interest therein is acquired for public use is entitled
to reimbursement from the acquirer for his actual, but not
exceeding the reasonable, costs incurred in moving his personal
property as a necessary result of the acquisition.

1270.2. (1) A person is entitled to reimbursement under
this section only if:

(a) Such property and his interest therein is
acquired for a term only; and

(b) He has, at the time of the acquisition, the right
to the possession of the real property immediately after the term
acquired for public use.

(2) Subject to Section 1270.3, a person described in
subdivision (1) of this section is entitled to reimbursement
from the acquirer as provided in Section 1270.1, and, in addition,
is entitled to reimbursement from the acquirer for his actual,
but not exceeding the reasonable, costs incurred as a necessary
result of the acquisition in:

(a) Storing the personal property that was moved from
the real property acquired or from the larger parcel from which the
part acquired was severed during the time the real property is
occupied by the acquirer,

(b) Moving such personai property to the real property
acquired after the expiration of the term for which the real

property was acquired for public use.

-2~ (49)
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1270.3. (1) Subject to subdivision (2) of this section,
a person is entitled to reimbursement under Section 1270.,1 for
transporting his personal property a distance of not more than
25 miles by the most direct practical route and is entitled to
reimbursement under subdivision (2) (b) of Section 1270.2 for
transporting his personal property a distance of not more than
25 miles by the most direct practical route.

(2) In no event shall reimbursement under Section 1270.1
or Section 1270.,2 exceed the value of all the personal property.

(3) Where the acquisition is consummated pursuant to an
agreement, the parties may include estimated moving costs as part
of the compensation to be paid.

Section 1270.4. Any person entitled to reimbursement for
moving personal property may f£ile a verified claim in the
condemnation proceeding affecting the real property on which it
is located. Such claim shall be served upon the acquirer and
filed within ninety days after such personal property is moved.
The claim shall itemize the actual costs necessarily incurred
and the date on which said personal property was moved,

The acquirer may within twenty days after service of
said claim, serve and file a notice of motion for an order
deternining the amount of said claim, WMot less than twenty days'
notice of the hearing shall be given to the claimant, and the
notice shall state the acquirer's objections or other basis for
the motion. Upon the hearing the court shall make its order

determining the amount recoverable, if any, and for payment

3w
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of such amount by the acquirer within thirty days. 1If no
objection is filed, the court shall make its order requiring
the acquirer to pay said claim within thirty days.

Sec. 3. Section 1248.5 is added to said Code, to read:

1248,5. Notwithstanding any other provision of law the
opinion of a witness as to the amount to be assessed in a
condemnation proceeding is inadmiesible if the court finds that it
is based, wholly or in part, upon the cost of moving, transporting,
storing or relocating personal property.

Sec. 4. This act shall become effective on the lst day
of January, 1962. No proceeding to enforce the right of eminent
domain commenced before this title takes effect is affected by

the provisions of this act.

lpem
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July 22, 1€60

California Law Revision Commission
School of Law
Stanford, Califorain

Attention: Mr, John H, Dedoully

Subject: Recommendations relating to movihg-costs
and the rules of evidence in eminent
domain proceedings.

Gentlemen:

Thank you for your letter requesting the comments of this
office on the recommendations that have beea made to your
Commission regarding reimbursement of moving costs and the
rules of evidence in eminent domain proceedings. As you know,
this office represents not only the County of Los Angeles but
also the Los Angeles County Flood Control District and over
100 school districts which are involved in development programs
involving the acquisition annually of many millions of dollars
worth of privately owned real property. The subject 1s one of
vital interest to this office and one in which we have had sub-
stantial experience.

MOVING COSTS

This office opposes the reimbursement of private property
owners for moving costs when property is acquired for public
use. BSuch reimbursement would depart from the concept of fair
market value now applied in compensating the owner. As just
compensation an owner now receives the fair market value of
his property. Fair market value is briefly defined as the
price agreed upon by wiiling, well-informed buyers and seliers.
1t is based on the prices at which properties similar to that
condemned have sold. All sellers know that upon selling their
property, they must move to another location, Consequently,
such sales prices reflect the moving costs incurred by the
sellers. 8So, too, does falir market value which is based on
comparable sales prices.
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In eminent domain proceedings the condemnee enjoys the
advantage of receiving falr market value for his property without
paying many of the expenses which would be incurred by him in a
private sale, for instance, broker's commissions and escrow fees,
A condemnee also enjoys a tax advantage over the open-market
seller, Sec. 1033 of the Internal Revenue Code provides that
when property is involumtarily converted lnto similar property
as @ rosult of condemnation, no taxable gain results. These tax
advantages are discussed by Austin H, Peck, Jr., in the December,
1950 issue of "Right of Way Magazine" commencing on page 43,

Also sos the article by i, Edgar Jessup in the June, 1960 issBue
of the Los Angeles Bar Bulletin, commencing on page 256 entitled
n"Some Recent Developmants in Condemnation.”

i1f the concept cf fair market value is abandoned and replaced
by the indemnity theory, it would be manifestly unfair to reimburse
an owner for moving costs unless the goverament is also allowed
to offset the increase in market value which the owner's remaining
land realizes as a result of the construction of the public
improvement, Unlike California, jurisdictions which allow recovery
of moving coste permi: the government to offset special (and some-
times general) benefits against both severance damagea and the
value of the part taken.

Baumzp v. Ross (1897) 167 U,S, 548 at 374 and
581-582,

p. 8. v. Grizczerd (1911) 219 U,8, 130 at 184-185.

Aaronson v, U, 8, (D.C, Cir, 1835) 79 F2d 139
at 140,

Robinson v. State Highway Commission (¥.C. 1958)
105 SE2d 287, (general benefits offset)

Done Ana Company v. Gardmer (1953) 52 N.Mex. 478,
250 P2d 683,

State v. Mink (Mo, 1956) 282 3v2d 840,

Muse v. Mississippi State Highway Commission
(Misa, 1958) 103 So2d 839,

3 Nichols on Eminent Domairn (3d Ed,) page 57,

The offset of benefits againat the value of the pari taken 1s
not a novel concept in California.

Section 24, Railroad Act, Statutes 1861, page 619
(oftsetting general as well as special benefits)

Such a rule would abolish the "perplexing guestion" presented
when attempting to distinguish between special and general benefits.

Podesta v. Linden Irrigation District (1956)
141 C.A.2d 38 at 54,
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To allow reimbursement for moving costs would increase
1itigation to a point where public acquisitions would often
become economically prohibitive, It would also add a tremen-
dous burden to already congested court calendars,

Replacement of the market value concept by the indemnity
theory is not jusiified, Over 5% of all acquisitions are now
settled out of court, BSuch is the experience of this office
and a1l other large goveramental bodies in Southern California,
Hardship cases resulting from non-reimbursement of moving costs
have never been brought to our attention, They may exist, but
are vare indeed,

RULES OF EVIDENCE IN EMINENT DOMAIN PROCEEDINGS
GOVERNMENTAL SALES

This ofiice agrees with the conclusions of the Commission's
consultant tuct avidence of the prices paid for other properties
by governmental agencies should be excluded from evidence in
condemnationr proceecings on both direct and cross-oxasmination
because they were not paid in voluntary sales.

OFFERS

This office alsoc agrees with the consultant's conclusion
that offers to buy property condemned or other property should
be exciuded Yrom evidence on both direct and cross-~gxanination
in condemnation proceedings. Ve likewise agree that offers
made by the owner to sell the very property condemned are
admissible as an admissiop against interest in litigation in
which he contends that the property condemned has & higher
value than the price for which he offered to sell it, We
disagree, however, with the consultant's statement at page
66 that im County of Los Angelea v, Faus (1656) 48 C,2d 672,
the court 1naic|¥ea that o!gers to buy have an important bear-
ing on the question of value, Although that opinion guotes an
excerpt from 2 Wigmore on Evidence {(3d Ed, 1540) Sec. 463,
where the author mentions "offers of money.” This expression
is used by Professor Wigmore while presenting his soubd
argument for the reception in evidence of comparable sales
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prices, Nowhere does he state that mere unaccepted offers to
buy are evidence of the value of real property; nowhere does

he even contend that they ought to be, On the contrary, at the
conclusion of his argument in which the language about "offers
of money"” appears, there is a footnote which, commencing at the
bottom of page 505 and including the current pocket supplement,
contains a full dozen pages of citations to cases which support
the proposition that comparable sales prices should be received
as evidence of value while a great many of these same cases at
the same time excluded evidence of unaccepted offers to buy,
That the opinion in the Faus case was not focused on the subject
of offers, but only on sales, is emphasized by the court's state-
ment at page $7¢ that "In any event the sale must be genuine and
the price must be actually paid or substantially secured.”

Ve agree with the consultant when at page 67 he states that
*offers to buy or sell property are not only treated as an infer-
ior type of sale evidence, but most courts which have considered
them have concluded that they are inadmisaible."” The law is
clear to this effect. Revision of the law in this area is not
necessary.

JUSTIFICATION FOR STATUTORY CHANGES

To justify legislative change of the rules of evidence in
eminent domain proceedings, the consultant states (pages 25 and
23) that the courts are uncertain as to the proper method of

‘presenting evidence in condemnation actions, He alsc states

that, as a result of the decision in COunti of T.08_Angeles v,
Faus, supra, which wrought a major change 1n the rules 0I avi-
dence followed in condemnation proceedings in this state, a great

deal of uncertainty and further confusion has also resulted
which he alleges has and will produce an increase in litigationm.

These statements are simply not true, The Faus case estab-
1ished for the first time in Califoraia, & clear, simple and
positive rule for the courts to follow in admitting and exclud-
ing evidence on direct and cross-examination: Evidence of the
price at which property sold is admissible to prove value where
the property is similar to that condemned, the price results
from an open market transaction, and it is either paid or sub-
stantially secured; no other transactions are admissible on
either direct or cross examination, This recent case brings
the law in the California courts into line with that followed
in the federal courts and those of most other states for over
half a century.
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During the past half century the federal courts and those in
the vast majority of the states have resolved the allieged "uncer-
tainty and confusion" by the development of & harmonious body of
law upon which both parties to a condemnation suit may rely.

The esperience of this office and that of the other government

agencieg in this area which have been consulted shows no increase

:ha{sgavar in litigation which can be attributed to the Faus
acliglon,

The consultant also claims at page 26 that "Particular
decisions of the Califoruia courts as to permissible and prefer-
able methods of proving market value present garious doubts as to
their justification."” Re cites no cases and identifies no
alliegediy doubtful methods.

The consultant argues that the proposed legimlation will
give notice to litigants of the scope apd limitations of the law
(page 26). Actually, the proposed legislation is an attempt to
prove ultimate facts by a codification of rigid rules of evidence.
This is a most difficult task and we submit that 1t is one best
left to the courts to deal with as different problems arise.
Experience shows that it is impossible to anticipate all the
factual problems that arise in the process of determining fair
market value, MNoreover, the experience of your commission and
that of the State Bar Committee to Consider Uniform Rules of
Evidence shows that statutes pertaining to evidence to be work-
able must be confined to basic rules rathker than detailed rules,

The consultant also slleges that modern appraisal concepts
have changed and that legislation is necessary to bring outmoded
legal rulss up to date, (page 27) As a matter of fact, the basic
methods of appraisal have not changed. 8Schmutz, Condemnation
Appraisal Handbook (1948).” As new factors, such as the tax
effect of sales, zoning, price regulation, etc,, arise, they are
adequately treated and applied by these basic methods in deter-
mining fair market value, The proposed statute which attempts to
cure this alleged defect adds nothing new to the basic appraisal
methods now followed in the courts, The guotation that "The
methods of proving value are 50 years outdated" (page 27), refers
to archaic methods formerly used in the state of Penasylvania
which are pnot used or followed in the courts of California,
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TRINITY RE-APPRAISED

The consultant's statement at page 29 that "There applicable,
appraisers use all three approaches in arriving at market value
for a particular piece of property,” when referring to the com-
parable sales approach, capitalization of income approach, and
the reproduction cost less depreciation approach is neither clear
nor correct. All three approaches are never applicable at the
same time. Likewise, there is no such concept as the *Trinity."”

Comparable sales are the best evidence of value., T{here
sufficient comparable sales are available, the conparable sales
approach is snd should be used to the exclusion of the other
methods which are less accurate., The Californis courts, along
with the great weight of authority, have recognized the superiority
of the sales approach and the relative imaccuracy of the other
approaches,

Kaiser Co;pany, Inc, v. Reid (1847) 30 C.24 €10
at 623,

Forster Shipbuilding Company, Inc. v, County of
Los Angeles (1950) 177 A.C.A, 572, affirmed
by the California Supreme Court, July 8, 18€0,
(Capitalization of income is accepted as
appropriate because of absence of a market
for sale of such leases")

Joint Highway Dist. No. 9 v. Railroad Co, (1933)
128 C.A, 743 at 755-756 (Hearing denied by
Supreme Court) .

United States v, Toronto Nav. Co, {(1948)
33¢ vu.S8. 398.

United States v, New River Collieries (1923)

262 U.8, 341 at 344.

Douglas Hotel Co, v. Commissioner (8 Cir. 1851)
180 FP2d 783 at 771.

Baetjer v, United States (1 Cir., 1944) 143 F2d 361,

United States v, Meyer {7 Cir, 1840) 113 F2d 387
at 3986, cert, den, 311 U.8. 7.

Tielch v. TVA (8 Cir, 1938) 108 ¥2d 95 at 101,
cert, den., 399 U,3, 688,

United States v. Land in Dry Bed of Rosamond Lake,
Ca1;§grnia (8D Calif. 1956) 143 PF. Supp. 314
at .

United States v. 329.C5 Acres (SD N,Y. 1857)

155 F. Supp. 67 at 71.

Recreation and Park Commission v, Perkins (1857)

231 La. 860, £3 So2d 198 at 1895,
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Housing Authority of New Orleans v. Polmer (1656)
231 La, 452, 91 So2d 600 at 60l.

City of Chicago v. Lehmann (1£14) 262 111, 468,
104 N.E. 825 at $831.

City of Amarillo v. Attebury (Civ. App. Tex. 1957)
303 8.ii.2d BO<4 at 806,

St. Agnes Cemetery v. State of New York (1957)
3 N.Y.2d 37, 143 N.BE.2d 377 at 382,

Probably the most respected and widely-known writer in the
appraisal field was the late George Schmutz., In his Condemnation
Appraisal Handbook published in 1946, he several times repeats the
statement that "actual sales are the best evidence of market values'
(pages 8, 24 and 25), Again, he states that “If there are adequate
sales data to indicate the proper market value of the property under
appraisement, then it is not necessary to make studies of capitalized
value and depreciated costs, . ."

At page 34 the consultant claims that the sales approach is
"plind to the advancement of the appraising techniques and, more,
to the market place." He contends that it disregards relevant
factors affecting value. To the contrary, it must be understood
that the California rule admitting prices at which comparable
properties have sold also admits evidence of all circumstances
surrounding the transactions, including the financing terms and
the state of knowledge of both the buyers and the selilers.

CAPITALIZATION

The main reason for the judicial and economic recognition ot
the superiority of the sales approach over the income capitalization
method is the impossibility of accurately determining the capital-
ization rate. A capitalization rate of 3% produces a valuation
100% higher than a capitalization rate of 6%, For accurate results
it must be precisely determinmed to a teath of one percent. The
capitalization rate is also determined by and depends upon the ratio
between sales prices and income., If sales are not avallable, an
accurate capitalization rate camnot be determined, If sales are
available, a capitalization study is not necessary; it merely adds
to the confusion of court and jury while prolonging the trial.

Introduction of income data as evidence of value also gives
rise to many collateral matters, not the least of which is the
quality of management. The consultant indicates at page 37 that
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vthose who set the rents amd those who pay the reantsknow the
potential business volume for a givean location and know, also, that
any good management can reach that volume.” One has only to observe
the increase in business faillures and the number of bankruptcies
published by the Administrative Office of the United States Courts
since 1698 to see the fallacy in this statement.

SUMMATION

The reproduction cost less depreciation approach to value is
often called the summation approach., It has a number of inherent
woaknesses. It applies only to improved property. It is based on
the fiction that the improved land is vacant, It frequently involves
oextreme difficulty in determining a fair rate of depreciation, This
last problem can be appreciated by anyone seeking to set a proper
depreciation rate on the Palace Hotel, the State Capitol Building
or the San Francisco Opera House.

“There the number of comparable sales is inadequate, the courts
hold that it is proper to resort to the other less gccurate approaches
to value in order to determine just compensation.

Kimball Laundry v, U,8, {(1949) 33¢& U,S. 16.

U. S. v, Miller (1943) 317 U.8. 369 at 374,

washington 7ater and Power Company v. U, 3.
(9 Cir. 1543) 135 F2d 541 at 542,
cert, den, 320 U,S. 747.

The federal case discussed by the consultant at page 41 repre~
gsents an application of this rule rather than a "pising of the
court above an established restriction." While pointing out in
that case that the court admitted income data, the consultant failed
to mention that the property condemned was '"the only tract available
within a reasonable distance of the center of Washington for
development of this sort."

(U. 8. v. 25,408 Acres (4 Cir, 1848) 172 F2d 9590
at 891

1 methods of appraisal other than the comparable gales approach
should be allowed, valuable time will be wasted while the court and
jury wind through a labyrinth of data to arrive at answers that are
not nearly so accurate as those given by the use of sales prices
alone, After making the numerous adjustments, estimates and
fictitious assumptions that these methods require, all of which are
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incapable of accurate determination, the court and jury are con-
fused more than they are helped.

COMPARABLE RENTALS

It is well established that rentals obtained from comparable
proparty are neither admissible nor helpful in determining the
value of the property condemned,

McCandlees v. U, 8, (9 Cir, 1635) 74 F2d 596
at 203, This case was reversed by the
United States Supreme Court (1938)
298 U.8. 342, having stated that "ie
£ind no reason to differ with the holding
of the court below as to the inadmissibility
of evidence respecting the rent paid for
otber lands,"”

18 4m. Jur., Eminent Domain Sec, 344, page 99§
states that "Evidence as to remnt paid for
other land is ordinarily inadmissible.”

It is inconsistent with the rule that sales are the best
evidence of value to admit evidence of comparable rentals.

AFTER SALES

Contrary to the language quoted by the congultant at page 54
from Orgel, the overwhelmingz weighbt of authority excludes evidence
of sales and all other events occurring after the date of valuation,

0ld Dominion Land Co. v. United States {(1925)
269 v,.8, 55 at 65,
Shoemaker v. United States (1823) 147 U,S. 242
at 303-305,
Kerr v. South Park Commissioners (1886) 117 U.3. 379.
United States v. Miller (1943) 317 U.B, 3¢9,
Standard Oil Company of California v, Moore
(9 Cir. 1957) 251 F2d 188 at 221-3222,
Lebanon & Nashville Turnpike Co, v. Creveling (1829)
159 Tenn, 147, 17 8.¥.2d 22 at 28,
65 ﬂ.L'R- 440’ .t‘ 450-453.
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tnited States v. 70.39 Acres (Calif, 1558)
164 P, Supp. 451 at 477 (affirmed in
Carlstrom v. United States (® Cir, 1260)
275 ¥2d £02.)

Del Vecchio v, New Haven Redevelopment Agemcy
(Conn. 1560) 161 A2d 190 at 182,

City and County of Denver v, Lyttle (1940)
108 Colo, 157, 103 P2d 1,

pittsburgh etc, Ry. Co. v. Gage (191%8)
286 111, 213, 121 N.B, 582 at 588,

Yoder v. Hutchinson (1851) 171 Xan. 1,
228 p24 91¢,

City of Los Angeles v. Pomeroy (18£9)
124 Cal. 597 (see instruction XXVII
quoted at vage 642 and approved in the
najority opinion commencing at page 647)

Sacramento v, San Joaguin Drainage District v,
Truslow (1854) 125 C,.A.2d 478 at 487-489,
(hearing denied by Supreme Court)

At page 57 the comsultant discusses County of Los Angeles V.
Hoe (1955) 138 C.A.2d 74, He states that the Hoe case "is in
accord, at least under certain circumatances, with the rule admitting
subsequent sales.” This is true in the seuse that no after sales
were even offered in evidence in that case, The consultant further
states at page 54 that "In that case the court permitted evidence
of a sale of property occurring seven months after the date of
valuation.” This statement is misleading if not downright incorrect.
In the Hoe case no gales prices whatsoever were testified to on
direct eXamination, The case was tried before the decision in the
Faus case which first permitted such sales prices, On cross
examipnation in the Hoe case, it was disclosed that a witness had
considered but had not relied upon a sale after the date of valuation,
A motion to Btrike all of the w%%ness's testimony was denied, This
was upheld on appeal because "1t is undisputed that much of his
testimony was proper" (138 C.A.2d 74 at 80), The opinion also
points out that the witness had been unable to find any comparable
sales within the period of a two-year search,

The reason for excluding after sales is fundamental, To
receive them in evidence violates the basic concept of the law of
eminent domain, i.e, our definition of fair market value, Fair
market value represents the price that a fully informed buyer would
pay & fully informed seller on the date of valuation, No matter
how well informed the buyer and Seller might be cn that date, they
would be ignorant of future evenis which could affect the price,

To receive after sales would require a change in this definition of
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fair market velue. Another reason for excluding after sales is
obvious., If evidence of such sales should be received in evidence,
the size of the verdict would depend on the date of the trial,
This is manifestly unfair to both the govermment and to the owner.
The property taken has a certain value as of the date of valuation
and this should not change as the date of trial is changed due

to the exigencies of counsel, witnesses and the court calendar.

There is a small group of cases which represent an exception
to the general rule, These cases admit evidence of after events
only on the issue of severance damage, not on the value of the
part taken, Some of these cases are cited by the comsultant at
page 55, footnote 111, The determination of severance damage
requires a determination of the value of the remaining land which
is not taken from the owner after condemnation. Reception of
evidence of after events for the sole purpose of determining the
after-condemnation value of the remainder on the issue of sever-
ance damages is approved by the Massachusetts cases cited in
footnote 11l. These cases do not, however, approve the reception
of such evidence on the iassue of the fair market value of the
property taken, For instance, in Bartlett v, Medford (1925)

252 Mass. 311, relied upon by the consultant, the court instructed
the jury that it could consider evidence of sales that occurred
after the date of valuation only with respect to the value of the
remaining land not taken in its "after coadition" but not with
respect to the value of the land before the taking.

The Westinghouse and Brooklyn Unilon Gas Company cases clted
at page 55 in footnote 111 have nothing to do with the question of

after sales, Their inclusion in the report must have been
inadvertent,

OPTIONS

This office agrees with the recommendaticn of the consultant
that option prices should not be admissible on direct or crogs~
examingtion for any purpose.

SALES CONTRACTS

5 Nichcls on Eminent Domain (3 ed.) page 307 states that "while
avidence respecting an executory sale of similar lands is inadmissible,
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aven in a jurisdiction in which evidence of offers is rejected,
evidence of the price fixed in = contract for the sale of the
property takenm, made in good faith, is admissible.,"” It is our
recommendation that executory contracts for the sale of raal
property should continue to be excluded from evidence, although
executed coantracts for the sale of real property in which title
ig no: passed until a later date are perfectly valid as evidence
of valu=z.

ASSESSED VALUE

7e can hardly agree with the statement of the consultant that
ngaldom is the assessor for taxz purposes competent enough by training
to determine market value for mcst types of proparty, at least as
compared to his counterpart, the real estate appraiser.,” The
assessor in this county amploys at least 300 full-time professional
real estate appraisers including the President of the Southern
California Chapter of the American Institute of Real Estate
Appraisers.

The most valid objection to evidence of assessed values for
tax purposes is that such valuations constitute the opinion of
value of someone who is not present in the courtroom, subject to
cross~examination. If such assessments are not admissible on
direct examination and may not be relied upon by a witness in
forming his opinion of value, they do not serve to test that opinion
of value in any manner and should likewise be excluded On cross-
examination,

However, one factor that an informed buyer and an informed
appraiser would consider in dealing with fair market value of real
property is the amount of taxes pald thereon. The taxes represent
the product of the tax rate by the assessed value. For this purpose,
it is submitted that these items should be received im evidence.

FOUNDATION AND HEARSAY MATTERS

There is no other jurisdiction in the United States which
permits sales prices to be roceived as evidence of value in which
those sales prices are not independent evidence. This is true
in the local federal courts, There is no logical reason whatso-
ever for relegating comparable sales prices-~which are the best
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evidence of value, even superior to the opinions of the wit.
negses -- to an inferior status.

The consultant cites People v, dahabedian {1558}
171 ACA 335 for the proposiiion that sales are not independent
evidence, This office is led to a contrary conclusion by the
statement at 171 ACA 343 that "The sales are the objective
evidence,"

The consultant also implies at page 64 that Redevelopment
Agency v. Modell (1860) 177 ACA 345 refuses to recognize sales
as independent evidence, This is not consistent with the facts
of that case because in that case, comparable sales were not
available to the Jury. The briefs and transcript agree that
three of the four witnesses who testified found no comparable
sales whatsoever, and the fourth witness found only one debatably
comparabie sale,

City of Los Angeles v. Morris (1625) 74 Cal, Ap. 473 at
484 (hearing denled by the Supremeé Court) is clear authority
for the proposition that a Jury may arrive at a verdict outside
the scope of the opinions expressed by the expert witnesses by
a process of rejecting and accepting various portions of their
testimony and reconciling the rest.

This office believes that the authorities establish the
proposition that the hearsay rule may properly be relaxed in
the case of an expert witness so long as his sources of infor-
mation are sufficiently reliable to satisfy the trial judge
in the exercise of his discretion. We submit, and the cases
hold, that sales prices based merely on 'talk in the street”,
recitations of sales prices in deeds or computations from
Internal Revenue stamps affixed to deeds are so unreliable that
the admission of prices based thereon would constitute an abuse
of discretion,

INCOME APPROACH

At page 53 the consultant states that 'the basic theory of
value held by almost all economists” is that "the value of income
producing property equals the present value of the income it
will produce,” citing only Orgel., Although income is a very
important factor in determining the value of property, we disagree
that this is the basic theory held by any reputable economist,

The value of income producing property, like other property, is
represented by the sale price it will command on the open market,

.
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Because income studies are so greatly ianferior in accuracy
to the sales approach, this office recommends, as does the late
Mr, Schmutz, that no income study whatscever be recelved in court
when sufficient sales data is available, Illustrative of the
inaccuracy of an income approachto value is the testimony recelved
on July 28 of this year before the local Board of Equalizaticn
regarding the valuation of a 30-year-old building at the corner
of 9th and Broadway in the City of Los Angeles known as the
Eastern-Columbia Building. A4 capitalized value basaed on thils
year's income was 31,600,000,00; based on last year's income, it
was only $260,000.00. Everyone present agreed that the value was
substantially the same each year. The difforence was due to the
accounting system of those operating the buildinz. Last year,
substantial expenses for air conditioniag and slevators were treated
as operating expenses rather than as capital charges, a practice
approved by the Treasury Department.

This office agrees with the consultant that rentals and
profits should be treated the same way because they are 80
thoroughly tainted with the management factor, but concludes that
both should be excluded from evidence.

With respect to the consultant's discussion at page 103 ot
Pcople v, Frabn (1952) 114 Cel., ap. 24 61, it should be noted that
The property being valued was a sublease (not the fee) and com~-
parable sales were not available, hence it was proper to consider
evidence of income and capitalization,

REPRODUCTION APPROACH

Bacause sales are the best evidence of value, this office
belioves that evidence should not be received of reproduction
cost less depreciation studies wvhen sufficient sales data is
available. This office agrees that the reproduction approach is
gsuperior, when available, to the results of income or capitalization
gtudies., This office recognizes, as do the courts, the fact that
many unique properties such as churches, school buildings, parks
and monuments can only be valued by a reproduction study.

ATTORNEYS' FEES

if the Commission concludes that this state should adopt
the Indemnity Theory rather than the market value approach to just
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compensation, serious consideration should be given by the Commission
to enact a statute similar to that followed in the probate courts
providing for reimbursement of attorneys' fees to propertiy owners

whoge land is condemned.

Respectfully submitted,

HAROLD 7, KENNEDY
County Counsel

oA Q. L,

A, R, Early
Deputy County Counsel

ARE/kh
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Office COf The

COUNTY COURSEL OF MARIN COUNTY
1005 A Street
San Rafael, Californie

July 28, 1960

Mr, John H. DeMoully

Executive Secretary

Californie Law Revision Commission
School cof Law

Stanford University, Celifornis

Dear Mr. DeMoully:

I have received and reviewed the tentstive recommendetions
and proposed legislation of the Californis Law Revislon Commissicn
relating to eminent domain proceedings. I am in full sccord with many
of the recommendations to be made by the Commission in this field.
Frankly, however, certain portions of these proposed recommendations
do cause me considerable concern., I will readily admit that I, per-
heps, have not followed closely the work of the Lew Revision Commission
in this field, and consequently, my comasents may at this point be some-
what belated. I am not fully sware of the sources used by the Law
Revision Commlssion in gathering information to support the proposed
recomendations, but I do bave the distinct feeling that several of
these recomrendations fail to adequately consider principles of good
real property appraisal processes.

The first comments that I wish to meke relate to matters
of semantics. On page one of the recommendations relating to evidence
in eminent domain cases is found the following statement: "For example,
it has been held that an expert may not testify on direct examination
concerning the income from business property being condemmed or the
cost of reproducing the improvements, less deprecisation, that enhance
the vaiue of the property being condemned”. It is my bellef that the
use of the word "enhance” in thie context is not desirable, “Enhance”
meens to "advance, augment or elevate - to make or become larger'. The
impression may be given by the use of this word in +his fashion that
the income from business property or the cost of replacing the im-
provements less depreciation must, of necessity, dictate a greater
value for the property than would ctherwise be the case. Thie of
course, is not true, as any qualified appraiser will advise, As a
matter of fact, it appears to me that in same cases of s misplaced
improvement or an over-improvement or under-improvement of real prop-
erty, the improvement will be of no value and the total value of the
real property will be attributed to the land alone. Az a matter of
fact, under such circumstances, the existing improvements may consti-
tute e detriment to the total property value and mey, therefore,

<1~
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result in a reduction of its value rather than an enhancement of it.
It appeers to me that the word "enhance” could be better replaced by
the word "affect”.

It is my belief that the languege contained in the
Cormission's recammendations is misleading when it describes the
cost approach to value as involving "the cost of reproducing the
improvements on the property less depreclation”. This quotation
appears on Page L of the recommendatien relsting to evidence in
eminent domain cases. Elsewhere in these recommendations the word
"reproduce"” is also used in connection with the cost approach to
value. It is my contention that the word "replacement"” should be
substituted for the word "reproduction”. It is felt by most
appraisers that reproduction cost less depreciation is not the
correct criterion of value. As stated in the handbook of the
American Institute of Real Estate Appralsers:

“Yn beginning & discussion af building coet estimates,
it 1s important that we have a clear understanding of the
distinction between the meanings of the terms "reproducticn
cost new" and "replacement cost new.," Simply stated, repro-
duction cost is the cost of replacing the subject improvement
with one that is an exact repiica. Replacement cost is the
cost of replacing the subject property new with one having
exactly the same utility. In most instances, it is impractical
to attempt to estimate the cost of reproduction because certein
identical meterials may not be evailasble and construction
methods mey have chenged.”

In short, the cost approach to value involves an estimate of the
cost of replacing an improvement of equal utillty less depreciation.

I am in complete disagreement with Reccmmendation Fo., 5
relsting to evidence in eminent domain cases. It appears to me
that this recommendation is entirely at variance with accepted ap-
praisal practice. The first point of my disagreement with this
recomendstion relates to the right of the expert appraiser to con-
sider, among other things, in erriving at his cpinion of value,
sales to sgencies which could have acquired the property by con-
demnation. To assume that all such sales do not involve a willing
buyer and a willing seller is entirely errcneous. Without doubt,
many such sales are made under the pressure of compulsion resulting
from the power of eminent dcmain possessed by the purchasing agency.
However, such is not universslly the case. I do not know to what
extent the Law Revision Commission sought the advice and experience
of sttorneys specializing in mmicipal law and particwlarly in
eminent demain, but I am sure that if such an attempt to comsult
such specialists were made, the Commission would have discovered
that frequently sales of property to public agencles are ftruly made
at arms length and involve & willing buyer and a willing seller.
Public agencies often come to full agreement with the seller of

-2- | (68)
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property over its value. As a matter of fact, in my own personal
experience there have been instances where the public agency and
the owner of the property have agreed to submit the question of
value to a mutually satisfactory expert appraiser., The purchase

at the vaelue so fixed has then been made by the public agency. To
unequivocally conclude that all sales of property to public agencies
possessing the power of eminent decmain "are not sales in the 'open
market!" is erroneous. Any qualified appraiser in using the market
data approach to value muat and will consider purchases of compar-
able property made by public agencies having the power of eminent
domain. He will, of course, sift all such purchases and remove
from consideration those which he feels were made under compulsion
and which, therefore, did not involve a willing buyer and a willing
seller. It should be left to the judgment of the court %o determine
whether e particular sale to a public egency was truly an “open
market"” sale. In this connection, the principle expressed by the
Supreme Court in County of los eles vs., Faus (48 Cal. 24 672)
should be applied. At pages 678-679, the Supreme Court in the Faus
case quoted with approval the following statement:

"Since the market value sought is the estimate of
what a willipg {buyer) would have paid a willing (seller)
prices on cther sales of a forced character are inadmissible
veevsse (Elvidence of the price peid (by the condemer) should
come in if the condemner can satisfy the Judge that the price
vaid wae sufficiently voluntary to be a reasonable index of
value, In any event, the sale must be genuine, and the price
must be actually paid or substantially secured.”

Certainly the condemnee must be given the right to presemt to the
judge such evidence as the condemnee feels may reflect upon the
voluntary nature of an alleged comparable sale to a public agency
possessing the power of eminent domsin. However, I again repesat

that to entirely exclude any relevant data or source of information
commonly recognized in the field of real property appraisal is unwiee.
As = matter of fact, the recommendetions of the Law Revisilon Commis-
sion in this regerd are self-contradictory. The Commission recommends
that the expert witness shall base his opinion of value "upon facts
or date that a reasonable, well informed prospective purchaser or
seller of veal property would take into consideration in determining
the price at which to purchase or sell the property.” (CCP Sec. 1248.2
as reccommended by the Commission). And yet, at the same time, The
Cammission would exclude from consideration data which any well
qualified appraiser or purchaser of real property would take into
consideration. I wish to repest that I do not contend that all
purchases by public agencies possessing the power of eminent domain
would constitute a sound basis for expert cpinion. Whether e par-
ticular purchase may properly be taken into consideration by the
expert should be left to the scund discretion of the trial Judge.

The purpose of the Commission in revising the rules re-
leting to evidence in eminent domain cases is simply stated on the
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first page of the proposed report. It 1s to permit "expert witnesses
in emipnent domain proceedings to testify concerning many factors
that s modern appraiser takes into ocnsideration in determining the
market value of the property”. If such be the true purpose, why
proceed to circumscribe the mctivities of the appraiser by dictating
to him that he can, under nc circumstances, take into consideration
sales of comperable property made to public agencies regardless of
how free and open such sales may have been?

It is my belief that the statement contained in the last
paragraph of Recommendation No. U4, relating to evidence in eminent
domain proceedings is not entirely accurate. It is true that nmodern
appraisal practices involve three basic approaches to the determina-
tion of value., However, I do not believe that it is accurate to
state that one of these approaches iz the "consideration of the sales
of comparable property’’. More properly, this approach should be
designated as "the marken data approach”. The market data approach
does, of course, includ= the consideration of the sales of canparable
property. However, any competent appraiser will, I an sure, advise
the Commission that the msrket data approach tekes into consideration
all other factors which msy be garnered from the real estete market
and which reflect upon the value of the property. It is for this
reason that in the hanidook of Appraisal Practices, published by
the American Institute of Real Estete Appraisers, this apprcach vo
value is designated as “The Market Data Approsch” (see The Appraisal
of Real Estate, 2d Edition, published under the direction of ihe
Education Committee, American Institute of Real Estate Appraisers,

36 South Webash Avenue, Chicego 3, Illincis). This volume, I believe,
is regerded in the appraisal field as the basic text on modern ap-
praisal methods., Chapter 20 thereof is entitled "The Market Data
Approach”.

The comments in the foregoing paragraph are relevant to
my disagreement with the recommendation contained in the next to
last paragraph of Recomusndation No. 5 relating to evidence in
eminent domain proceedings. Therein it is stated "Offers or options
to buy or sell the property to be condemned or any other property
by or to third persons should not be considered on the question of
value except to the extent that offers by the owners of the property
to be condemned constitute admissions"., This again, in my opinion,
reflects e misundarstanding of one of the approaches to value used
in modern anpraissl practice. It again indicetee thet the Law Re-
vision Commission believes that sales of comparable property are
the sole evidence to be garnered from the real estate market which
mey properly be taken into consideration by an expert in determining
the value of property. It again fails to recognize that the market
data approach takes into consideration all relevant information
which can be obtained in the real estate market. It is fundamental
that the market data used in this approach should include offers,
options to buy or sell and even listings of properties. The relative
weight to be given to such data 1s, of course, another matter, but
to completely exclude from consideration such data does viclence

el
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to the same modern practices of real property apprraisal vhich the
Law Revision Commission hes stated it desires to preserve in con-
demnstion proceedings. Attention is again directed to Chapter 20

of The Appraisel of Real Estate. Therein it is clearly stated that
sales, offers, rentels, and listings of other properties must be
considered by any competent appraiser. Such data must be given such
weight as to the appraiser sppears verranted. Particular attention
is directed to pages UOL-412 of The Appraisal of Real Estste, wherein
the relevancy of listings, offers to sell, offers to purchase, and
rentals or leages is considered., It is true as stated on page 406
that "listings or offers to sell tend to set the ceiling of market
price, while offers to purchase tend to set the floor of market
price". However, it is important to the sppraiser o have available
to him these indications of the upper and lower limits of merket
velue, Regardless of eny attempt by the Legislature or the courts
to dictate to the expert appraiser that he shall not consider list-
ings or offers, it is wy belief that he will, of necessity, actuelly
give them consideraticn. How can we expect him to do otherwvise?

By attempting to excluie these factors from his consideration, we
are dictating to him that he shall not utilize all of the informa-
tion which by training and prectice he has beccome accusiomed to
utilizing in determinirg the market value of property.

T am i+ ~ull zccord with the basic recommendation cf the
Law Revision Comrissior. that the condemnee should be permitied to
recover the cost of moving which may be incurred when his property
is takxen for public use. There is only one point which causes me
concern. I am inclined to believe that juries in condemmation cases
at present tend to glve consideration to the cost of noving and the
general inconvenlence caused to a condemnee. Although this is not
recognized as a proper considerstion in the present state of the
law, it nevertheless has often entered into a Jury's deliberations.
Consequently, if the ccndemnee is now to be given the right to re-
cover such expenses in & specisl proceeding, sore safeguard should
be made to provide the clearest possible assurarce that a jury will
not consider such facters in the principsl case when the question
of the velue of the property taken should be their scle consideration.
I think, therefore, that it might be proper to add to the recommend-
stions of the Commission a provision which would require the court
to instruct the jury in the principal case that it shall not teke
into consideratinrm the question of reimbursement for moving ex-
penses or for inconvenience caused the condemnee. This instruction
should further point out that the law mekes other provisiocns whereby
these expenses will be reimbursed to the conllemnee.

I believe the wording of the proposed new CCP Sec. 12k9.1
could be jmproved. The Commission suggests that in ihe assegament
of compensation snd dameges there shall be considered "all irprove-
ments pertaining to the realty that are on the propexrty on the date
of the service of summons and which enhance its value for its
highest and best use .......s.’s The use of the word "enhance" is,
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I believe, misleading. As indicated earlier in my caments, im-
provements do not always enhance the value of the total property.

In some instances the improvements mey be so misplaced as to
actually detract from the vealue of the total property. In such
cases, before the property can be put to its highest and best use,
the existing improvements must be demolished. The purchaser of such
property will take into consideration the cost of demolition in such
a case in determining the price he will pay for the property. This
cost of demolishing the existing improvements will actually reduce
the value of the total property below the value of the land in &
vacant condition. Certainly it is important that all existing im-
provements should be considered rather than just those which enbhance
the value of the property. It is my bellef that the word "enhance"
should be replaced by the word "affect”.

It is my sincere hope that any comments contained hereln
will be understood in the spirit in which they are given. I
strongly disagree with the recommendaticns of the Commission in

some respects, but generally feel that the revisions under con-
sideration are matters which have long been in need of reviev.

Yours very truly,
/8/ leland H. Jordan

LETAND H, JCORDAN
County Counsel

LEJ:tls
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CITY OF INGLEWOOD
CALIFORNIA
Office of
Mark C. Allen, Jr, July 13, 1960
City Attorney

Roy A. Gustafson, Chairman
California Law Revision Commission
School of Law

Stanford, California

Attn: John H. DeMoully

Re: Tentative Recommendation and Proposed Legislation Relating
to Reimbursement for Moving Expenses and Incidental Business
Loases when Property is Acquired for Public Use, draft dated
May 2, 1960, revised May 24, 1960,

Dear Mr, Gustafson:

I have read with great interest the two studies, (1) A Study to
Determine Whether the Occupant of Real Property Taken by Eminent
Domain Should Be Reimbursed for His Expenses of Moving, dated May
5, 1960, and (2) A Study to Determine Whether the Owner of Real
Property Should be Compensated for Incidental Business Losses
Caused by the Taking of Real Property by Eminent Domain, dated
May 6, 1960, which were prepared for your Commission by the law
firm of Hill, Farrer & Burrill, and the tentative recommendation
and proposed legislation relating to the above two reports, dated
May 2, 1960 and revised May 24, 1960,

let me first state that I am not a specialist or expert in the
field of eminent domain law, but in the past eight years represent-

~ing this city and the city of Santa Monica I have represented

these two cities in matters involving the acquisition of all or
part of 75 to 100 parcels of real property in situations where
the power of eminent domain was exercised or would have been
exercised if the purchase could not have been negotiated. I have
participated in the trial of only a very few eminent domain
actions, usually negotiating a settlement subject to the approval
of the City Council, either with the partiee directly, where they
are not represented by attorneys, or with their counsel in
instances where they are represented,

In reviewing the two studies above referred to, I feel that an
excellent study that has been completely objective has been
submitted to your Honorable Commission by the firm of Hill, Farrer
and Burrill. I do not, however, agree with the recommendations
proposed to your Honorable Commission.

(73)




()

10

20

30

50

()
()

Roy A. Gustafson -2- July 13, 1960

With reference first to the general subject of the recommendations,
it would seem advisable to the undersigned that until some
experience with this type of statute had been developed, there
gshould be either a dollar or percentage limitation imposed upon
moving expenses. VWhile such a limitation may to some limited
extent impair the usefulness of the statute, it would appear that
inasmuch as there is presently no provision for moving expenses,

a limitation would be a wise precaution so that the statute could
be cautiocusly tested against experience for some period of time
before it was broadened without limitation,

Secondly, commenting on paragraphs 4 and 5 of the recommendations,
it would appear to the undersigned that any statute should provide
a means similar to a cost bill in an ordinary civil action, whereby,
within a given period of time after final judgment and possession,
the condemmee could file a statement of his moving costs. The form
in which such statement should be filed should be in considerable
detail and should be required to be supported and verified., 1Imn

a manner somewhat similar to objections to a cost bill, the condem-
ning agency should be permitted to file an objection or objections
to the moving expenses claimed, If an objection or objections are
filed, provision should be made for a hearing before a judge withe
out a jury to ascertain the moving costs, and the burden should be
placed upon the condemmnee to establish all costs he is to recover,
The statute should further provide for a supplemental judgment in
the nature of a civil judgment to be entered in favor of the
condemnee for such costs.

My f£inal comment deals with paragraph 6 of the recommendations, I
would agree with the recommendation, but it would appear that any
such statute should further provide that in an eminent domain
proceeding a jury should be expressly instructed, prior to
determination of the issue of compensatiom, that the condemnee
will be compensated for his moving expenses over and above their
determination of the fair market value of his property. Such
instruction should preclude the possibility that a person might

be compensated twice for the same loss, but the absence of such

an instruction, or silence on the subject, would not do so.

I very much appreciate Mr., DeMoully's furnishing me with these
reports and studies, and trust that my comments may be of some
assistance to the Commission in preparing your recommendations
to the legislature,

Respectfully submitted,

MARK C. ALLEN, JK.
CITY ATTORNEY
MCA :dd
cc: Hill, Farrer & Burrill
Lewis Keller, league of California Cities
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Office Of
THE CITY ATTCRMEY
of
Modesto, California

August 2, 1960

Mr. John H, Delioully

Executive Secretary

California Law Revision Commigsion
School of Law

Stanford University, California

Re: Recommendations Relating to Eminent Domain.
Dear lir. Lelioully: |

1 have received and examined the material sent to me in response
to my recent request regarding the recomnendations of the Commission
relating to eminent domain.

Generally spesking, I am in accord with the recommendations of the
Compission and believe that they will improve the administration

of justice insofar as it relates to the exercise of the power of
eminent domain. However, there are several matters upon which I
would like to comment., These all relate to the taking of possession
and passage of title in eminent domain proceedings.

Jmmediate Possession. As the material points out, present
statutes implementing the Constitutional provisions provide for a
three day notice prior to the taking of possessiomn. While it is
admitted that the three day period is short, I am of the opinion
that the twenty day provision included in the proposed legislation
is too long and inimicable to the interests of the public in exer-
cising the power of eminent domain, It would seem to me that a
period of ten days would be quite adequate to provide reasonable
notice of taking immediate possession. Furthermore, 1 am somewhat
concerned with the recommendation that within the twenty day period
after notice is given, an owner should be able to obtain an order
delaying the effective date of immediate possession in order to
prevent necessary /sic./ hardship. It appears to ma that while such
a provision at first glance may appear reasonable, it could be
readily abused to delay and hinder public agencies in obtaining
immediate possession for important public use,

It provides basis for delay which is too frequently utilized at
present by attormeys in all types of judicial proceedings instead
of getting on with the business. I recommend that the provision
be deleted.

For similar reasons, I recommend that the language of Section
1243.5 as proposed to be amended, authorizing the vacation or

(75)




)

10

20

#r. John K. Dekoully Page 2 August 2, 1960

stay of an order authorizing immediate possession be deleted
unless possession be defined so as to include any and all use of
all or any part of the property by the condemnor, For example,
does the posting of signs constitute “taking posseasion"?

1 appreciate the oppertunity to review this material and offer
comments and suggestions.

Sincerely yours,

5/ Allen Grimes

ALLEN GRTMES
City Attorney

*G/pfefm

cc: league of California Cities
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CITY OF MOUNTAIN VIEW
Hountain View, California

Department
City Attorney
540~A Castro Street July 21, 1960

Mr. John H. Deiioully

Executive Secretary

California Law Revision Commission
Schoecl of Law

Stanford University, California

Re: Comments on tentative recommendations
relating to eminent domain,

Dear Mr,., Delfoully:

First, I would like to take this opportunity to thank you
for forwarding a copy of your proposed recommendations to this
office.

In general, I feel that the proposed changes have. been
needed for a long time, and that, if adopted, they will produce
better results in the future,

In relation to my specific comments, set forth below, I
have followed the same topical sequence used in your outline,
i.e., No, 1. Evidence; No. 2. Moving Expenses; and No., 3.
Possession and Passage of Title.

No., 1. Evidence,

Under the proposed new Section 1248.1 of the Code of Civil
Procedure, what would be the effect of a jury's Uyiew'" of the
property?

Under new Section 1248.2 of the Code of Civil Procedure,
it would be rather difficult for an attorney to prepare his
expert witness for trial, without knowing what facts or data the
court might consider proper. This "open door™ policy is akin
to the admission of "comparable" sales, within the discretion of
the court, guided by certain 'safe guards", as set forth in the
Faus case. Some courts make no attempt whatsocever to determine
what properties are "comparable" and merely allow snything to
come in, on the theory that these matters can be adequately
handled by cross examination. Likewise, meny courts may permit
an expert witness to testify to all facts and data that he (the
expert witness)considered, rather than the facts or data that
a reasonable well-informed prospective purchaser or seller of
real property would consider. As I am sure you are aware, it
is not always true that incompetent evidence can always be taken
care of on cross examination.

(77)

R




10

20

30

50

Mc. John H., DeMoully ... page 2 July 21, 1960

1 feel that your recommendation which would exclude evi-
dence of sgales to agencies having the power of condemnation is
excellent. I think that there is no guestion whatsoever that
such sales are not "market' sales,

No. 2. Moving Expenses.

1 feel that sub-section 2 of Section 1270.1 {proposed) of
the Code of Civil Procedure would be unnecessary, if and when
your recommendations regarding notice prior to possession became

fective. If a condemning agency were required to give 20 days’
notice, and further, if the condemnee could appeal to the court
for an extension, based upon hardehip, then it appears that there
would be no need for temporary storage. Such a procedure would
open the flood gates for many unnecessary "spite' expenses, in-
curred by the condemmee, at the expense of the condemnor. Further-
more, the threat of incurring such temporary storage expenses
would give the condemmee an unfair bargaining point.

1 also think that there should be some statutory authorie-
zation for the condemnor to provide for the moving and relocation
of personal property. This would enable condemning agencies to
call for bids from moving companies, and thus secure a lower cost
to the public. Furthermore, such a procedure would circumvent the
possibility of "“feather-bedding", which would undoubtedly occur
in most cases, It might be pointed out also, that such a pro-
cedure would still insure the condemnee that his moving expenses
would be paid by the condemnor.

No, 3, Taking Possession and Passage of Title in
Eminent Domain Proceedings,

On page 7 (paragraph 1) of your recammendations relating
to the above referenced topic, you stated that under Section 4986
of the Revenue and Taxation Code, special assessments are pro-
rated from the date possession is taken., I have checked this
section of the Revenue and Taxation Code, and I fail to see how
such a conclusion is drawn. Furthermore, I think that the case
law supports the conclusion that special assessments are payable
in their entirety from the condemnation award. It is my belief
that City of los Angeles v, Superior Court, 2 Cal.2d 138 is still
the law on this subject, Furthermore, I feel that there should
be no departure from this rule, for the reason that a special
assessment cannot, in fact, be prorated. Merely becausepayments
for special assessments are made annually, they bear no relation
to the actual benefits for which the assessments were levied,
Since a condemning agency must pay the fair market value for
property, and this term necessarily includes all items which add
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2. The same problem exists under Section 1270.2 as proposed. Removing,
storing, and reloceting personal property on real property taken for &

term only mey run the cost to the condemnor far higher than the value of the
persons) property involved. In some manner this should be avoided. This
may be possible by placing a limit or the time such personal property may be
stored or by placing a limit on the amount of reimbursement in relationship
to the value of the personal property.

3. Any legislation requiring compensation for incidental buelness losses
should be prepared with extreme caution. The result of changing the theory
of compensation in eminent domain cases to that applied in damage cases for
tort or breach of contract is difficult to foresee. If not carefully done,
it may open the door to extreme abuses and could make the cost of publiic
improvements where the acquisition of property is required a great deal
higher than is now the case.

Taking Poseession and Passage of Title.

No commentes.

1 appreciate this opportunity to comment on the material you have forwarded.

Very truly yours,

S/ WALTER W. CHARAMZA
Walter W. Charamze, City Attorney,
WWC:mec ity of Newport Beach

-2- (81)
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value to the property, the result would be a ""double payment'.
Thus, if a special assessment lien, payable over a 20-year period
had conferred a benefit upon the property, which benefit in turn
increased its market value, then it is obvious that the condemning
agency would be paying for this benefit in the condemnation award.
Therefore, it should not have to pay the balance of the lien, yet
remaining unpaid, because the property owner has already realized
the full benefit for which the lien has been assessed.

In conclusion, I hope that some of the above comments may
be helpful, although I realize that you have probably cons idered
all these matters at great length already. Again, I would like
to emphasize that it is gratifying to see that prospective
legislation is currently underfoot to correct many of the existing
abuses in this field of the law,

Very truly yours,

Michael Atherton
Agsistant City Attorney

(79)
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CALTFORNIA
August 17, 1960

California law Revision Commission
School of Law
Stanford, California

Attention: John H. DeMoully
Ixecutive Secretary

Dear 5ir:

By letter of tranemittal dated June 30, 1960, you forwarded for comment &
copy of the tentative recommendations of the Law Revision Commission end
research study of the consultant on portions of your condemmation study on:
Evidence in Bminent Demain Proceedings; Reimbursement for Moving Expenses and
Incidental Business losses; and Teking Possession and Passage of Title.

Although time has not permitted an exhaustive study of the various problems,
I have the following comments after reviewing the material:

Evidence in Eminent Domain Proceedini.

1. BSection 1248.2 (1) (a) would permit an opinion to be based upon an
smount contracted to be paid for the property or interest being condemned

if the contract was freely made in good feith within a reasonable time after
the date of veluation. Any contract made after the summons is issued of which
the property owner usually has notice would be highly suspect. If & contract
were made and taken into account by an expert testifying as to wvelue, it
would be very difficult for the condemnor to obiain and present evidence

that such contract was not freely made in good faith. For these reasons, I
feel that any contract made after the date of veluation and possibly within
s reasonsble time prior to the time the complaint is filed or the summons is
issued probably should not be teken into account.

Reimbursement for Moving Expenses end Incidental Business lLosses.

1. In Section 1270.l1 as proposed a person occupying real property becomes
entitled to costs for temporarily storing personal property until the real
property in which the personal property is to be relocated for use is
available for occupancy. It seems that some specific limit should be placed
on the time the personal property may be gtored. Cireumstances mey Justify
varying lengths of time but the Legislature should provide either a specific
1imit or more specific and limiting standards than now appear in this pro-
posed section.

-1-
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2. The same problem exists under Section 1270.2 as proposed. Removing,
storing, and relocating personal property on real property taken for a

term only may run the cost to the condemmor far higher than the value of the
personal property involved. In some menner this should be avoided. This
mey be possible by placing a 1imit on the time such personal property may be
stored or by placing & limit on the amount of reimbursement in relationship
to the value of the personal property.

3. Any legislation reguiring compensation for incidental business losses
should be prepared with extreme ceution. The result of changing the theory
of compensation in eminent domain cases to that applied in damage cases for
tort or breach of contract is difficult to foresee. If not carefully done,
it may open the door to extreme abuses and could make the cost of publilc
improvements where the acquisition of property is required a great deal
higher than is now the case.

Taking Possession and Passege of Title.

No comments.
I appreciate this cpportunity to comment on the material you have forwarded.

Very truly yours,

S/ WALTER W. CHARAMZA
Walter W. Charamea, City Attorney,
WWCimec City of Newport Beach
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CITY OF PALi{ SPRINGS
CALTFOKIIA

Office of Jerome .J, Bunker,
City Attorney July 28, 1960

California Law Revision Commission
School of Law
Stanford, California

Re: Tentative recommendations and proposed legislation in the
field of eminent domain.

Dear Sirs:

It has been my pleasure to give some rather careful study and
attention to your tentative recommendations amd proposed legislation
in the field of eminent domain with regard to the subjects:

(1) "Reinbursement for moving expenses and incidental business
losses when property is acauired for public use”, 1 prefer
to make no comment,

(2) With regard to your proposed legislation relating to
"evidence in eminent domain cases', I refer you to the
proposed addition, namely 1248.3, subdivision (1), with
proposed inadmissability of the price or other terms of
an acquisition of property or a property interest if the
acquisition was made for a public use for which property
could be taken by eminent domain, is subject to question.
Even the authors, Hill, Farrer and Burrill, at page 7,
item 3, of their study relating to taking posse531on and
passage of title, note that the problem of not having the
rlght to 1mmed1ate possession often produces an excessive
price paid from a public treasury,

1 31mply do not feel that there is such awful danger inherent in
using this type of evidence, and believe that some thought should
be given to limiting the rule of inadmissability to those instances
where the condemmor has the right to immediate possession. If, of
course, ultimately the Constitution were changed so that 1mmed1ate
possession accrues in all condemnation actions, then this rule of
inadmissability proposed would be proper,

With regard to Subdivision (3) of proposed addition 1248.3 to the
Code of Civil Procedure, I do mot have the confidence that the
modern day jury will limit the pr1ce offer, option to purchase or
lease, to an admission against interest. Theoretically the jury
will use the numerical evidence to ascertain market value.
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With regard to the proposed legislation for the taking possession
and passage of title, I cannot agree with the recommendation,

namely C.C.P, 1243.5, subdivision (7), set forth on Page I~-4, The
study relating to the taking of possession is replete with the
hardships imposed on a whole community of people by one recalcitrant.

Finally, that portion of the last paragraph on Page I-12 reading
"If, for any reason, the money shall at any time be lost, or
otherwise abstracted or withdrawn, through no fault of the
defendant, the Court shall require the plaintiff to make and
keep the sum good at all times until the litigation is finally
brought to an end, and until paid over or made payable to the
defendant by order of Court, as above provided®,

This proposal would seem in some respects to make the condemnor
a surety for possible neglect or fraudulent handling of funds by
officers of the State or County Treasurer, It cannot be paren-
thetically stated that the surety bond of these officers would
cover every situvation of lost or abstracted money.

I trust these few observations may be of some little help.
Very truly yours,

S/ Jerome J. Bunker

JEROQIE J. BUNKER
City Attorney

JJIB/d

cc Lewis Xeller, Egq.
Associate Counsel,
league of California Cities
Hotel Claremont
Berkeley 5, Califoruia
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DION R. HOLM

CITY ATTORNEXY
City Hall
S8an Francisco 2, Californisa
HEmlock 1-1322

June 28, 1960

Mr. John H. DeMoully

Executive Secretary

California law Revislon Commission
Stanford School of Law

Stanford, California

Deer Mr. DeMoully:

Your letter of May 24 with enclosures was received. Following is
my view concerning the subject of your letter.

Moving Ixpenses

The Law Revision Commiszsion hes made the following tentative
recommendations respecting moving expenses:

1. Subject to reascnable limitations the occupent of land acquired
for public use should be reimbursed for actual and reasonable costs
necessarily incurred in moving his perscnel property off the land.

2. Such reimbursement should be provided only for transport ing
property to ancther location within the same general area as the land
teken. The limltation proposed is 25 miles.

To require the occupant of the land to pay his owm moving costs is a
harsh rule. The public generelly who will enrjoy ihe benefits of the
improvements resulting from condemnation can much easier assume this burden
and should. It is believed, however, that there should be scme limitation
respecting the allowance of such costs. Sectlon 106 (£) (2) of the
Housing Act of 1949, as amended, provides a maximm allowence of $3,000
for relocation of & business concern and $200 for relocation of an
individual or family. Perhape the tentative proposal of the Commission
would be more equitable pince it would allow the actual costs. While the
Cormissicn has proposed to epply the ares of limitation on moving costs
only to litigated suits, it is velieved that if such a limitation is to be
used it should also be applied to negotiated settlements.

Where land is teken for & term only it is proposed that if the
occupant has the right to re-occupy the property at the expiration of the
term, he should be reimbursed for moving, storing and relocgting his
personal property. There should be no objection to this provision.

-i-
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The Commission has recommended that where the parties do not agree
on the amount tc be paid, relocation costs should be determined in a
seperate proceeding after the trial of the condemmation suit. It is
believed that this procedure would unnecessarily increese the number of
matters %o be litigated. Moreover, since it is assumed that many jurcrs
presently allow something for relocation costs in determining market wvalue,
if such proceedings were consclidated a more eguitable determination should
result.

Incidental Business Losses

The Law Revision Cormission is not presently prepared to make a
recommendation for or against coumpensating condemnees for incidental
business losses such as good-will, business interruptions and profits.
The reasons given by the Commission are a long history of the denial of
g1l incidental losses, admitted difficulties that the cowrts and others
would have in administering any proposed statute and lastly because of
the many questions es yet unanswered due to lack of experience with such
statutes., Adoption of the moving cost statute would give the courts,
administrators and attorneys an opportunity to gain considerable experience
with reimbursement of one type of incidental loss which should provide
some guidence in ewarding compensation for other incidental losses.

In view of this recommendation it is suggested that adoption of an
incidentsl business loss statute providing for recovery of loes of good-
will, business interruptions and profits should be cpposed.

I trust the foregoing may be of some little help in the important
gtudy you are undertaking. There are many other avkward provisicns in
the statute concerning eminent domain that should be given careful
consideration and ambiguities thet should be clarified, as well as scme
cnerous provisions from the condemnor's standpoint that should be stricken.

Yours truly,
/S/ Dion R. Holm

TLICOK R, HOLM
City Attorney
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MUNICTPAL COURT

County of San Bermardino
Court House
San Bernmardino, California

John H. DeMoully July 29, 1960
Californis law Revision Commission
Stanford University, Californie

Dear 3ir:

Your proposed legislation relating to evidence in eminent domsin cased
suggests the following comments:

The theory that juries weigh only opinion evidence of value is merely
a theory. The jury needs expert guldance in interpreting facts, but the
expert should not exciude the Jury from this function. If we were to adhere
to this concept consistently, the jury ought not to be allowed to split the
bracket of the experta' opinions, but ought to be required to pick one
appraisal as reliable and edeopt it to the penny.

An extrajudicial sdmission of low value by the owner should be admis-
sible as direct evidence of value even if the owner does not take the stend.
Your proposed Sec. 1248.3 (3) seems tc probibit this.

Proposed used such as subdivisions should be expressly excluded; so
also should "as if" values-valustion as if the land were slready subdivided
or combined with other parcels, or otherwise @ifferent from its actual status.

The words “"or after" in Sec. 1248.2 {1) {a) are good, if wvalue
attributable to the proposed improvement is excluded. Such value should be
axcluded in any case; for exemple, if & new Junior Coliege site is announced,
this will reise velues of adjoining lands, and speculative sales of such lands
then often force up condemmation values on the site itself.

Your proposed legielation relating to possession and title suggests the
following comments:

Your proposed broad and flexible power of taking immediate poseession
is reasonable, but I doubt that the voters will btuy it. Eminent domain is
already & bugaboo.

While we are revising the law, we should adopt the rule of some jurisdic-
tions that bepefits to land not taken are offset ageinst the value of the land
taken as well as against severance damages. The present system results in the
payment of judgments to landowners who ere also recelving a large unearned
increment of value, from, for exsmple, flood control works. The reason for
our present practice is merely that, because some edloining land owners
received unearned increment of value gratis, we ought not to deny the same
windfall to condemnees who also own adjoining lands. ©On the contrary, I
think we should block every windfall we can, even though some or many will
get by.
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You propose that plaintiff must show necesgity for immedieste possession.
T suggest a standard of reasonsbleness, or a showing that delay would cause
significant loss or damsge to plaintiff.

I question the inclueion of special assessments in the proposed Section
1248 (8) and 1252.1. If defendant's property has been increased in value by
the installation of sewers, the entire amount due (&iscounted for prepayment)
ghould come out of his compensetion., COtherwise, his compensation ineludes
the increased value, for which he {alone among his neighbors) will never pey.

Where specific benefits are involved, the above argument mey also apply
to bonded debt.

1 wonder if the swmery procedure for claiming costs {invoked in the
proposed Sec. 1252.1 (3)) is adequate for solving knotiy apportionment problems
arieing from a partial taking of & nop-uniform parcel. You should also meke

it clear that no tax exemption is caused by the condemmation of a term interest,
except as the constitution may require (such as the public school exemption,
which is based on use rather than ownership).

The proposed Section 1253 (3) is embiguous. Is Plaintiff "suthorized to
enter” on the date set in Sec. 1253.5 (2) (4), as proposed, even if he bes not
(without fsult) been sble to serve the prior notices required in Sec. 12L3.5

(3)7

I suggest that interest should always commence to run on the day of
valuation. Any gap or overlap here will lead to overcompensation or under-
compensation. As you say, interest can gtop when a withdrawable deposit
is made.

Improvements should also be valued as of the dey of valuation, excluding
any improvements made with actual knowledge of the pendency of the action.

Title and tax liability should pass together on the day thet Plaintiff
acquires & perfected right to possession, whether or not this is prior to the
Final Order.

T have enjoyed writing this; I hope it may have some value.

8/ J. B. LAWRENCE
Judge
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MUMICIFPAL COQURT
San Bernardino Judicial Pistrict
Sounty of San Bermardino

Chambers of
J. B. Lawrence Court House
Judge of the Municipal Court San Bernardino, California

July 2€, 1960

John H. Deiioully
California Law Revision Commission
Stanford University, California

Thank you for the tentative proposals relative to eminent
domain,

I agree with your proposal that moving expenses should be
paid. However, some procedural questions arise.

The requirement of an additional proceeding on moving expenses
is burdensome, At least the condemnor should be permitted to include
in the eminent domain complaint a prayer that reasonable moving
expenses be determined,

I note that if the condemnee sues for moving expenses, he gets
attorney's fees, but if the condemnor initiates this, the condemmee
does not get attorney's fees. I do not see why fees should be
paid in either situation.

Payment of storage expense will lead to problems. When is the
relocation site "available''? This may involve subjective elements
(the condemmee's ability to pay, for example,) and delays within
the condemnee's control (such as intentional selection of property
not immediately available).

As to Sec, 1270.2, why should storage expense be allowed for
five years if the estate condemmed is a five year term? During
that time the condemnee could more profitably put his machinery to
work or sell it, and at the end of that time it will be obsolete.

Is it intended that an action under Sec, 1270.4 (5) can be
brought in Small Claims Court?

Thank you for this opportunity to comment.
S/ J. B. Lawrence
JBL/pw Judge

S0 Kitchell
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ROBERT P. McNAMEE
Attorney at Law
Room 330, Courthouse
San Jose, Califcrnia

July 28, 1960

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford University, California

Re: Tentative Recommendations and Proposed Leglslation
1. Evidence in Eminent Domain Proceedings

2. Reimbursement for Moving Expenses and
Incidental Business Losees When Property
is Acquired for Public Use,

Gentlemen:

I am & Deputy County Counsel for Senta Clarse County and for the past
four yeare the greetest portion of my time has been dedicated to the triel
of condemnation cases. The opinions expressed herein are my own end have
not been discussed with anyone else. Accordingly, I feel free to state that
in my personal opinicn the recommendations of the Comuission with respect
to the two propositions referred to above leave much to be desired, both
as to reasons for recommended changes and the draftsmanship of the proposed
legislation.

Considering the tentative recommendations relating to evidence in
eminent domain proceedings, I will briefly consider each of the six points
cammencing on page 2 and ending on page 5.

With respect to the first recommendetion, the Faus case was interpreted
in Brady v Carman 179 ACA 77 (1960) as holding that comperable sales are
independent evidence of value. A good argument cen be made for the retention
of this rule of law until it has had a chance to be applied, before making
a decision as to whether the recommendstior ie good or bad.

Two reasons are given by the Commission for its first recommendation:

1. Testimony of non-expert witnesses as to
comparsble sales would unduly proleng trial.

2. The court or jury could return a verdict ahove
or below the experlfs opinion of the value of

the property.
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With regard to the first point, it does not follow that there would
be an unduly long prolongation of testimony. In fact, with respect to
direct ard cross-examinstion of scme experts who abuse the hearsay rule
it might result in shortening many trials. Its existence would certainly
tend to make the experts more careful in their testimeny. Moreover, testi-
mony from the actual perties to = sale would result in more accurate data
on the facts of the sale being presented to the court or jury. As far as
excessive or minimal verdicts, the law provides for motions for new trial
and sppeals. It does not seem to me that either of the reascns submitted
by the Cammission for limiting evidence of value to opinions of gualified
experts are meritoricus: Alsc, direct proof of sales from which value may
be ascertained may have the further adventage of decreasing fraud and
misrepresentation by experts.

The second recommendation on page 2 is only a statement of the exist-
ing law which existed even before the Faus case, (C.C.P. §1872) and,
therefore, the recommendetion for further legislation seems unnecessary.

The real problem involved in the expert giving the facts and datsa
upon which his opinion is besed has always been how far the expert can go
in bringing in hearsay evidence or giving lmproper reasons for his valuation.
Tt is submitted that the rules of evidence covering the opinion of experts
in fields other than condemnetion are and should be applicable to experts
who give their opinion of value in condemmation cases. In general, experts
may glve their opinions based on hearsay and give +the source of the hearsey,
but cannot give the details of hearsay.

The third recommendetion of the Commission seems unnecessary, as it
is the rule at the present time and no desirable reasons for change seem to
exist. In fact, the proposed change might be interpreted so as to extend
the hearsay rule in condemnastion cases to a point beyond that applicable %o
experts in other cases.

The fourth recommendation seems to me to contain two matters: First,
the reasoning of the reasonsble, well-informed man and, second, the three
basic approaches to the determination of value, The way this recommendation
is worded seems to assume that the reasonable, well-informed man in purchas-
ing property utilizes the three basic approaches of value. I do not belleve
this is true. Normally, the capitalization of income and cost of reproduction
less depreciation are occasionally used only es & check on an opinion based
on camperable sales. They are used as & primery method only when comparable
sales are unavellable. The weakness in the cepitelization of income method
lies in the sppraiser's power to pick any capitalization rate and to attribute
potential income to the property. These two variables permit one teo come
up with any value desired. In the cost of reproducticn method the percent
of depreclation allowed is a variable which also permits the sppralser to
pick figures that achieve a result which will conform to a pre-~determined
idea of value. Making these two methods availeble where comparable sales
exist would create methods whereby the ascertaimment of "velue” would be
made even more speculative than it now is.
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With respect to the fifth recommendation, I agree in general
vith the position of the Commlssion on sales ©o condemnors,
although the Commission still ignores the ‘bagic problem as to .
vhether such ssles should be permitted when there are no other
sales in the market., I believe thaet requiring direct evidence, rather than
permitting hearsey, as to the voluntariness of the sale would be an
appropriate way of handling the problem and this type of evidence be
allowed only when the court finde there are no comperable sales or not a
sufficient number to form a good basis for an opinion.

The recommendations with respect to offers does not seem to me to
be reslistic. The recommendstion appears to treat offers as unreliable for
the basis of valuation, It seems to me that a bopa fide offer to sell the
pubject property does give scme ides of the property owner's ides of value.
Likewise, however, & bona fide offer to purchase the subject property seems
to me toc have some indicetion of velue and the analysis of the Union Machine
Company case {133 CA 2 167) should be given more consideration. I would
1ike to point ocut that in the treatment of offers the Commission has limited
i1te consideration to their use as & basis for an opinion on direct testimony.
This dces not trest the problem as to waether an expert should be crose-
examined on hie knowledge of them so as to test the extent of his investigeticn.
This aspect of the problem has not been dealt with sufficiently. In genersl,
I would suggest that direct evidence of proof of bona fide offers on the
subject property should be required outside of the presence of the jury before
reference is made to offers on direct or crosg-examination. Direct
tepstimony on offers for comparable properties should be excluded, but
crosg-examination on such offers without reference to the amount could be
allowed.

These sre my personal views, ag previously stated herein. I am not
going to discuss the proposed statutory c es dealing with evidence, except
that with respect to the proposed §12iB.2 (1 (b) and (e) I would like to
point out that the cepitalization of income section refers to the general
income attributable to the property as distinguished from the income derived
from the property itself. Thus, by choosing any income he wants the appraiser
may come up with any particular predetermined figure that he degires. With
respect to the cost of reproduction less depreciation clause, most appralsers
are not competent to estimate the cost of reproduction and, as a practical
matter, the method is artificial pecause most buildings would not be
reproduced in their present design. I believe these two methods showld
ve used only in exceptionel circumstances and, when used, the expert should
be gualified on the basis of his background in either Pinance or construction,
not on his real estate background slone.

With respect to the reccommendations to reimburse for possible moving
expenses, 1 am in accord that some type of legislation is necessary in this
field.

Before commenting upon the recommendation on the proposed legislation
of the Commissicn, I would like to suggest that the condemnor be given the
right to perform the move at its own expense or to contract for the move for
the benefit of the occupant, or give a cash amount to the occupant.

-3~
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c:: I would also suggest that any right of action given the occupant
to recover his moving expenses be limited to a recovery for expenses which
already have been incurred, with interest from the date they were incurred
if demand for psyment from the condemmor is refused.

10 If this were dcne, the applicant should be entitled to sue when he
moves; at any time during storage; or after he returne to property held for
e pericd less than his right of occupancy. Obviously, these changes would
require complete revision of your proposed legislation.

I might point out that the proposal to charge the condemncr for
attorneys' fees in the event they do not institute suit seems to me to de
unressonsble because often it will be first necessary to pscertain the
righte between owner and occupant as to the property in or affixed to the
realty. 4 possible compromise might leave the problem of attorney fees to

20 the discretion of the court, to be awarded when the conduct of the condemnor
has been inequitable.

T realize the foregoing is sketchy and I have attempted to hit only
a few highlights. I do believe some statutory changes covering both
evidence and moving expenses are desirable. I do not think the Commiseicn
has gone far enough intc the effect some of the proposed changes would

have.
(:;0 Very truly yours,
/8/ Robvert P. McNamee
Robert P. McNamee
RPM:gk
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TINNING & DE LAP
ATTORMEYS AT 1AW
Court and Hiellus Sts.
Martinez, Calif,

July 29, 1960
The California Law Revision Commiesion
School of Law
Stanford, California

Attention: John H. Delioully, Executive Secretary.

Gentlemen:

Your Tentative Recommendations Received

My comments follow:

I feel your text material is sound in That it urges the trier
of fact to go into the market place and determine the real factors
which govern the price paid for real property. 1 have had recent
experience trying several large subdivision property cases wherein
old law such as City of Los Angeles vs, Hughes, etc. was argued
o the court re inadmissibility of subdivision cost analysis. As
is usual in these artificial situations, such evidence comes in
to show ""adaptability" but is said to be toco "gpeculative" for
its unlimited reception as to value, No subdivision property in
California today is sold (if the seller and buyer are at all
informed) other than on a finished lot cost basis, To people in
the field of real estate, it seems almost insane to exclude
evidence which iz the principal predicate for determining considera-
tion in the real world.

I should think a general statutory provision should be
sufficient. All evidence normally considered by informed persons
in the market place may be received, etc., In fact, the bill
submitted to you is incomparably superior to your revision, as
is the Senate Bill quoted. I would gquestion the inadmissibility
sections of this bill submitted for a bona fide offer can be
extremely pertinent and the fear of fabrication isn't persuasive
to me. People do that at their peril. Such hanky panky would
generally lead to lower, rather than higher awards.

I make strenuocus objection to the Commission proposed amend-
ment to 1248.3 which says the opinion of the witness is inadmissible
if the witness does such and so, Without wishing to be offensive
on the point, I urge that this is about as unreal a revision as it
is possible for you to suggest. I would prefer to see the law
as is, rather than so revised. The distinction is between allowing
a witness to testify on direct examination to the objectionable
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*ttn: John H. Derioully Page 2

items referred to numbered 1 through 4 and holding an opinion
inadmissible if he's considered any of these things. Such an
amendment will simply lead to more pettifogging on evidentiary
matters in the trial of these already protracted actions, If

a witness knows of any such facts, (and he usually will) of course
he has to consider them in forming his opinion, It's impossible

for the human mind to honestly disregard any evidentiary fact,
whether its weight be great or small, which it has encountered,

Your amendment would counsel falsity and it is ridiculous. This
statute will lead to the spectacle of cross-examination by lawyers
to determine whether or not the witness is (a) aware of, and (b)

has considered any of the items one through four, and then a lengthy
motion to strike, etc,, will be made. The spectacle will be
interesting, but not enlightening. I definitely feel it is a

major error to couch your revision in the language of inadmissi-
bility of opinion, rather than in the language of exclusion from
evidence on direct examination of such factors (assuming they

are as objectionable, as you believe). In summary, my deep feeling,
as the result of having tried quite a number of these cases, is this:

1. This field of law is ridden with petty, technical restric-
tions of all kinds which simply prolong trial and all too frequently
prevent these matters being tried on their merits. Your basic
idea to admit any evidence reasonable people in the real world
consider in fixing consideration is extremely sound, 1 feel that
specific amendments such as 1248.3, afforaing further technical
means of striking out a witness's opinion if he has come into the
possession of the prohibited factual data and is honest enough
to say that he gave it some slight consideration in forming his
opinion will serve only to aggravate the present situation rather
than improve it. I might comment inasmuch as I may not get to
write to you again by your deadline of August lst, that the data
I have read is excellent and I think the gentlemen you selected
have done an outstanding job for you. I might say that it is my
most considered opinion that condemmees need and are entitled to
more legal help than the law of California now provides. In my
opinion this help is needed if the meaning of basic law is to be
translated into some sort of rough reality in the courthouse, It
is my general observation that most landowners are so fearful of
litigation that they will take whatever figure is offered rather
than employ counsel or even real estate advice of their own
choosing. Among those who do find counsel are usually the well-to-
do, It is an area in which rather than great opportunity being
afforded to the unscrupulous citizen, great opportunity to exercise
utilitarian zeal is afforded to the various personnel of the various
governmental agencies. I might say that I have mow spent ten pretty
active years generally engaged in litigation of all kinds and 1
believe that I have seen far more injustice done by warious govern-
mental agencies to those unfortunate enough to have their property

(k)




10

30

5G

California Law Revision Commission July 29, 1960
Attn: John H, Ueiloully Page 3

required for public use than 1 have seen in any other area of
dispute in our society. As a practical matter you can not come

in too high on behalf of the landowmer without losing touch with
the jury. You can come in with figures that to an informed person
are ridiculously low without offending a lay jury, except under the
most unusual and aggravated circumstances. I believe that any
lawyer familiar with the courts would generally agree with this
observation., The reasons for it are apparent. It is in this
climate that the idea that "We are fair, so you must do as we
say", finds a great deal of currency, and is probably a necessary
foundation for proper team spirit in the various omnipresent
entities taking property today.

Re Subdivision 2, as proposed, re offers. 1 think that this
should be modified to provide for the admission of any staff
appraisal, or any appraisal made of the property being valued by
any party litigant, This is in keeping with the subject I
addressed myself to in an earlier letter, namely, the practice
of hitting on the low side in a staff appraisal and then, if the
owner refuses this, employing accommodating independent appraisers
who come in with figures substantially below the original figure
offered. This is the principal weapon of the Division of Highways
in my experience with them and is often used as a means of putting
pressure upon lawyers who try condemnation cases sufficiently well
fo cause them discomfiture. The right of way agents of the various
governmental agencies, and particularly the Division of Highways,
are quick to tell people that this definite possibility exists.

The people whe are given this advice have difficulty in understanding
that such statements are not intended as threats. As presently
phrased, your proposed statute seems to give legislative gsanction

to this practice, which is so wide-spread as to be well known among
trial judges and trial lawyers with an increasing number of
courageous trial judges allowing the defendant to call the staff
appraiser under 2055 and prove the government 's original figures,.

I am sure that any lawyer who has had more than a passing acquaint-
ance with this field of litigation can cite a brief-case full of
examples of this type of conduct.

Senate Bill 1313 as proposed, page 43, your date, is a better
bill than the detailed substitute for it. Generally people are
uninformed as to the value of their property. This is particularly
true in this era of rapidly depreciating currency, expanding
population, and fluctuation in use of land by reason of zoning.

In my opinion, it is unfair and misleading to bring in some ill-
congidered notion as to value previously expressed by an owner.

Tf the owner talkes the stand and personally gives an opinion,
such prior inconsistent conduct would be proper cross-examination.
The general situation is that the demand has to be well out of
touch with reality before it is referred to by the condemnor and

it serves no useful purpose in trying to adjudicate a proper award.
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(: Attn:  John H, Deijoully Page &

Comment re capitalization approach:

10 It is a mistake to limit the obviously necessary admission
of this evidence to "going concern" property. Virtually no
comnercial or business or income property is sold today in our
area of California without the buyer in fact conducting a
capitalization approach to value prior to purchase. DBare land
is more difficult of valuation than committed or improved property.
Testimony as to inquiry of an expert into square foot lease rates
for uses determined by investigation to be logical and proper uses
on the subject property should be permitted. Buyers do not ask
what did other property sell for? They ask, what can I get out
20 of this property if I put my money into it? Certainly this will
be subject to chicanery like the entire evidentiary problem which
is itself the subject of a great deal of active fraud and chicanery
on both sides. As a safeguard here, nothing can be more hazardous
for an owner than to go in with fanciful and unsupported notions
on a capitalization theory. 1Its use is tactically dangerous when
it is competently and honorably applied. In that regard, it's
interesting to note the continuing comment on abuses and the
like when it seems quite evident that honesty and integrity of
purpose on the part of government or citizen can't be legislated
(:30 into existence and are, and long have been, too often sadly lacking
in adversary proceedings generally and particularly in adversary
proceedings where forensic experts of any kind are ewmployed by
the litigants. It is interesting to note the comment that the
California courts exclude reproduction costs less depreciation
on the summation approach. I have yet to try a case in which becth
sides did not proceed to put such evidence in whenever its use
was reasonably indicated. Further, a number of cases are tried
without paying any heed to the so-called exclusionary rule on
cost analysis. An example of this is Napa Union High School
Lo District vs, Lewis, where net finished lot cost and net value of
finished lot, and the standard process by means of which these
factors are obtained were gone into in great detail by both sides.
Our experience is that juries generally cut down claims of the
most valid nature in these proceedings, and inflated claims no
matter how ably presented and advanced have no real chance in the
court house today.

I repeat my opinion that the tentative evidence statute is

far better than the commigsion’s revision of it. I note again that

50 the proposed 1248.,5 seeks to hold opinions of witnesses inadmissible
if the witness has considered some prohibited fact., He either
considered it, if it were known to him; or he lied about it. It
doesn't make sense and calls for an unworkable rule of practice,
creating lengthy and interminable wrangling. It must be remembered
that the average condemnor would just as soon draw a trial out

C and create confusion as does the average defendant in civil litigation
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know delay redounds to his benefit, as it does in every kind of
litigation. The way these statutes are framed there will be
motions to strike, voir dire examination of experts, and petti-
fogging ad infinitum in the trial court., You can accomplish

your same objective by less drastic means. In other words, don't
exclude the opinion, just don't let the man testify to the bad
facts on direct examination.

Hoping these comments may be of assistance, and apologizing
for the hurried nature of this letter; but I felt it better to
get it off in time than to polish it and send it late.

Hoping you will advance the administration of justice in this
difficult and important field of contact between a responsible
element of the citizenry and its mushrooming government.

Very truly yours,
TINHING & DeLAP

By S/ James E. Cox
James E. Cox

JEC: kg
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HANSEN & DOLLE
711 Citizens Mational Bank Building
453 South Spring Street
Los Angeles 13
MAdison 8-1245

May 12, 1960

California Law Revision Commission
State of California

School of Law

Stanford, California

Attn: Mr, John H. DelMoully
Executive Secretary

Gentlemen:

Thank you for the letter of May 6, 1960 and please place
my name on your distribution list for various materials.

As 1 am presently serving on the State Bar Committee which
is considering the work and recommendations of your comsultant,
I am familiar with the same. At the last regular meeting, I
presented my views iIn writing to the chairman Leslie Tarr as to
all of the studies made at that date -~ about two weeks ago.

1 approve basically of the proposed new Sections 1248.1,
1248.2 and 1248.3 of the Code of Civil Procedure with the
following amendments and deletions:

Section 1248.2 (1)(c) - eliminate words: "for its
highest and best use." The reason is that a use which may not
be the highest and best use may and many times does enhance the
land value, If the words were left in, there would be a proionged
contest in each side's views as to the highest and best use. This
would require the Court to decide which side was right before the
reproduction cost less depreciation data could bemesented. The
jury should decide as an incidental factual matter which highest
and best use opinion seems most appropriate and apply all the
valuation testimony to their deliberations, The conflict in
opinion of highest and best use should only go to the weight of
the testimony. The Court should not decide it as a preliminary
to admissibility.

Section 1248.2 (2) should be enlarged as follows after
word "“opinion™ =~ "and evidence may be produced to either rebut
gaid facts or data or impeach the witness's opinion.*

Section 1248.3 (3)., I believe that if offers are excluded,
even if they are in writing and bona fide, etc,, that it is not
fair to the owner whose property is being condemned to admit
offers or listings to sell or lease the property. The words
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starting on line 4 of said Section as follows should be eliminated:
“"except to the extent that an option, offer or listing to sell
or lease the property or interest therein sought to be condemned
constitutes an admission,"

. Thank you for affording me the opportunity to express
my views,

Yours very truly,

Hodge L. Dolle

HLiD:mo

(99)




A

!
e

C LOWNEY, BRAND, SEYMOUR & RUHWER

Crocker-Anglo Bank Building

Sacramento l4

10 June 28, 1960

Mr. John H, Deiioully

Exxecutive Secretary

California Law kevision Commission
School of Law

Stanford, California

LDear ixr, Delioully:

This is in reply to your letter of June 9th soliciting
comments on the tentative recommendations for proposed legisla-
tion in eminent domain cases. Thank you for asking for my
comments. I have reviewed the draft and generally am very much
in accord with it., I do have one or two comments however,

I agree with the concept that offers, listings, asgsessed
valuations and sales to condemning agencies should not be used
(:. as the basis for an expert's opinion on value., I would have
30 considerable concern, however, with legislation in the form
suggested as Section 1248.,3, Stating that an opinion is in-
admissible if based on these elements would seem to me to invite
cross-examination regarding offers, listings, etc, In my opinion,
one of the most difficult problems in condemnation cases is the
practice used by some lawyers of placing before the jury various
inadmissible transactions through questions asked in cross-
examination., Under the guise of attempting to show that a
witness' opinion is founded on improper elements, the witness
might well be asked about specific offers, listings, etc. The
4o purpose would be actually to reveal to the jury those particular
transactions by stating them in the cquestions. This would seem
to defeat the purpose of the proposed legislation, 1 would
suggest that it might be more effective to say directly that
evidence of offers, listings, assessed valuations, or sales to
condemning agencies is inadmissible in every way. This would
be ample authority for a judge to refuse to allow cross-examination
on such subjects.

I also have some considerable concern about legislation
50 which would eliminate the consideration of options in arriving
at market valve. I think it would be readily acknowledged that
the option device of purchase is now used extensively in place
of the deed of trust type of transaction. The consideration
paid for the option is the equivalent of a2 down payment. Since
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a seller on a ceed of trust has no security for his purchase
price except the return of the property itself, and since the
buyer's obligation is to pay the installments only if he wishes
to retain the property, the parties are in no different position
whether the transaction is on a multiple option basis or on a
deed of trust with installment payments., The option type of
transaction is therefore widelv used now (particularly for
various tax reasons)., In reality it is the equivalent of a
purchase (at least to the extent that the payment for the option
is equal to the down payment on a sals). I believe the trial
court should have sufficient leeway to admit the option type
transaction as a comparable sale where the transaction is, in
effect, exactly that,

T hope that these comments will be of some use to you,
and I again thank you for the opportunity of expressing them.

Sincerely,

JOHN F. LDOWNEY
J¥FD:F
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HOLBROOK, TARR & O'NEILL
Suite 740, Rowan Bldg.
458 South Spring St.
Los Angeles 13
MAdison 4-2191

May 10, 1960
California Law Kevision Commission
School of Law
Stanford, California

Attention of John H., DeMoully, Esq.

Gentlemen:

In answer to your letter of May 6, 1960, I would

appreciate being placed on your distribution list and receiving
various materials.

The work of your Commission and of Hill, Farrer &
Burrill has not been unknown to me and I have already examined
your tentative recommendation and proposed legislation dated
May 2, 1960 relating to evidence in eminent domain cases.

I agree with the basic content of your tentative
reconmendation with five exceptions:

FIRST, the effect of the mew Section 1248.2 (2) is to
give sales the stature of only indirect evidence of value. The
exception to the hearsay rule ie, of course, necessary, but under
no possible interpretation should sales be regarded as collateral
matter, else they are improper subject matter for rebuttal. To
avoid confusion and the contention that rebuttal evidence can
not be presented on sales testimony, Section 1248,2 (2) should,
at least, be amended to add the phrase, "and such testimony shall
be proper subject matter for rebuttal."

SECOND, I take great exception with both the recommen-
dation of Hill, Farrer & Burrill and with your tentative
recommendation as they relate to offers to purchase the subject
property. To categorically exclude such evidence is patently
illogical.,

Point 4 of your comments, relating to your tentative
recommendation, begins as follows: "In formulating and stating
his opinion as to the value of the property, an expert should
be permitted to rely on and testify concerning any matter that
a reasonable, well-informed man would take into consideration
in determining price at which to buy or sell property.” It is
fundamental that if a well~informed buyer wishes to buy a piece
of property and knows that the owner has already turned down a
specific sum, he will necessarily take such fact into consideration
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Page Two.

or indulge in idle acts. The argument that such evidence is
subject to fabrication is illogical and contrived. All evidence
ig subject to fabrication, therefore, we have the def ined crime
of perjury, the statute of frauds, and other protective
provisions.,

Tf an owner has received (1) a bona fide offer to
purchase (2) the identical property, or a portion of the identical
property, being condemmed (3) in writing (4) in such form that
its mere acceptance will constitute a binding contract to buy
and to sell (5) from a person who is ready, willing and able
tu purchase the property, (6) such offer being contingent only
upon events or determinations reasonably certain to occur in the
immediate future, such offer must be admissible in evidence.,

Such an offer was admissible on cross examination, and its exclu-
sion was reversible error, before the Faus Case. FPeople v. Union
Machine Co., 133 C.A.2d 167, 172, Such an offer has Esen admis-
8ible i direct examination since the Faus Case, Pao Ch-en Lee v.
Gregoriou, 50 Cal.2d 502, Particularly significant 1s the

Supreme Court's approval, in the Faus Case, at page 679, of
Justices Traynor, Carter and Schauer's concurring and dissenting
opinion in People v. La Macchia, 41 Cal.2d 738, 754-6, the penulti-
mate sentence of which states, "It is my opinion that when, as
here, the offer is bona fide and is for the identical property and
is by a purchaser able and willing to buy, evidence of the offer
should be admitted,"

The six requirements mentioned above, if met as a
foundation, would result in the admission of evidence having the
highest probative value with the least possible error. As
Professor Wigmore observed, and as he was quoted in the Faus Case,
at page 677, in discussing the effect of the offers of third
parties on the market, "Their offers of money not merely

4]

indicate the value; they are the value;. . «

THIRD, my personal view is that an additional section
should be adopted defining the foundation required for the showing
of a sale or offer in evidence, somewhat as follows:

"(1) Before the consideration paid, fixed
or offered in any sale, rental transaction,
or offer, may be received in evidence, it must
be shown that:

“(a) Such sale or offer was made, or said
rental was fixed, within a reasonable time
before or after the date of valuation, and
said transaction did effect or was intended
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"to effect use, posscsslon or title of the
property te which it related, within a
reasonable time before or after the date
of wvaluation:

"(b) It was freely made in good faith;

"(¢) It was unaffected by the pendency of
the action in which offered as evidence, or
by the actual or proposed construction of
the public improvement upon the property
being taken;

“(d) The price fixed in said transaction
is one based on the market vaiue of the property,
estate or interest transferred, or to be
transferred, and not effected by the economic
or personal circumstances or necessities of the
parties to the transaction;

"(e) The property which is the subject of
said sale, rental or offer is similar in
charac