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Memorendum No. 46(1961)

Subject: Study No. 46 - Arson

The text of & statute proposed by our research consultant and his
cormments relating thereto are attached as Exhibit I (pink pages) end
Exhibit II (yellow peges), respectively.

AL the September 1961 meeting, the Commission considered several
policy matters relating to questions raiged in the arson study. It was
noted that present statutes relating to arson fix the penalty for this
crime according to the type of property burned. There is no logical
reletionship between this mechanical standard and the danger to humen
life, the danger to property generaily, Or the intent or motive of the
actor. For exsmple, & burning with great risk to life is not necessarily
as severely punished &s a ﬁurning for insurance proceeds. As noted by
the research consultant, this does not appear to be a sufficient basis
for founding culpablility.

Basically, the legislation recommended by our consultant abandone
this mechanical distinction betwen types of property involved and bases
culpabllity upon the dangers created by the actor's conduct. In effect,
this mekes "aggravated arson" & crime closely allied to one of specific
intent. The proposed statute provides a presumption to assist the

prosecution over this edditionmal hurdle by placing & duty upon the
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defendant to come forward with some evidence negating his additional
culpability. The consequences of conviction for "aggraveted arson” are
gevere in that the suggested penalty is 2 to 20 years with no probation
whereas simple arson is punisheble by from 1 to 10 years and probation
is possible. Conviction of aggravated erson would count &s & "prior"
under the hebitual crimipel statutes whereas conviction of simple arson
would not. Felony-murder is possible where there is eggravated arson but
not if there is merely simple arson. All these results ere, of course,
matters of policy and can be changed.

The basic policy question to be determined by the Commission is
whether the present standard should be abandoned in favor of & more
enlightened standard similar to that suggested by the research consultant.
Nerrow questions concerning the way in which to best express possible
requisite knowledge on the part of the actor--in terms of consclous,
intentional, reckless, wilful, negligent or purposeful conduct~-may be
deferrred until & decision is made with respect to whether some other
standard should be substituted for the present law. The general outline of
policy with respect to such other standard will dictate the precise language
most descriptive of the culpability.

Aside from the present statutory scheme, Or its equivalent in terms
of using generic langusge to express the same descriptive lists, seversl
alternative stendards might be considered. For exemple, must the actor
have actusl knowledge, however expressed, of the danger created by his
conduct? This would reguire & showing of state of mind similer to specific
intent. Should the test be similar to that of a reasonable man in that

the actor should have been aware of the risk created by his conduct? Should

there be a requirement of foreseeability? These are matters of policy and
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are presented in general language to avoid unnecessary consideration at
this time of the specific language best suited to express the desirable
test.

In terms of looking to completed acts to determine the culpabllity
of the actor, it may be noted that several present code sections
proscribe different offenses in terme of results rather than conduct. For
example, & druggist who "wilfully, negligently, or without consideration
of those facts which by use of ordinary care and skill he should have
known" omits to label a drug or to properly fill a prescription 'in
consequence of which human life or health is endangered, is guilty of a
misdemeanor, or if death ensues, is guilty of a felony.” (Pen. Code
§ 380.)

If s decision is made to sccept another standard which requires some
form of proof of the actor's intent, motive or design, & further question
is presented with respect to whether the prosecution should be aided 1n
such proof by some form of presumption similer to that suggested by the
research consultant. Objection was made at the last meeting thet the use
of a presumption in the suggested statute negates the effect of the
subjective requirement on the part of the actor becsuse it substitutes an
objective standard. It is submitted that the use of objective evidence in
the form of known facts, physical evidence and the like 1s the only way in
which subjective matters may be proved. For example, in & murder trial,
intent may be proved by such things &s the existence of & motive, the
fact of having the opportunity, the fact thet a threst was made, etc. Each
of these is a matter of objectivity, used to prove the subjective intent

of the actor.
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The crime of buying or recelving stolen property, ordinarily
perpetrated by "fences", requires the purchase or receipt of such
property "knowing the seme to be so stolen” (Pen. Code § 496), which
is & matter of subjective knowledge definitely known only to the fence
and his Maker. Yet, Penal Code Section 496 declares that if the property
is bought or received under such circumstences as should cause the
defendant to make reasoneble inquiry regarding the seller's legal right
to dispose of the property, the fence "shall be presumed to have bought
or received such property knowing it to have been so stolen or obteined.”
Similarly, if a person under 18 disposes of stolen property, the fence
who received the same 'shall be presumed to have bought or received such
property knowing it to have been so stolen or obtained.” (Pen. Code
§ 496.)

There is nothing incongruous about setting up an objective factual
situation to prove a matter which is incapeble of direct proof, namely,
subjective intent--to determine from perticular facts the most reascpable
and probable deduction. For further examples, note the following Fenal
Code Sections:

§ 270e. Proof of abapdomment of family is prima facie
evidence that such abandonment was wilful.

§ L7ba. Notice of protest of negotiable instrument for
ingufficiency of funds is presumptive evidence of the
maker's or drawer's knowledge of insufficiency of funds.

§ L4B4k. Hiring of employee without advising of every
laboT cigim due and of every unsatisfied judgment is prims
facie evidence of employer’s intent to defraud such
employee.

§ 537. Proof that & person obtained food or lodging

without paying for it is prims facie evidence of intent
to defraud the person furnishing the same.
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§ 12023. Where a person is charged with committing or
ettempting to commit a felony against the person of
another, proof that the accused was carrying & concealed
weapon without license or permit therefor is prime facie
evidence of his intent to commit the felony.

Further matters of policy are noted by underlined material in the

text of the proposed statute.

Respectfully submitted,

Jon D. Smock
Junior Cocunsel



#46 August 15, 1961

EXHIBIT I
SUGGESTED LEGISLATION

Material which is thought to raise questions of policy for the Commission

is underliined.

Sectiocns to be added to the Penal Code:

L7, Any person who wilfully and unjustifiably burns property of the

value of twenty-five dollars or more is guilty of arson which is puniehable

by imprisonment in the state penitentiary for not less than one nor more than

ten years.
L8, Any person who, in committing arson, consciously disregards &

substential risk that his conduct may jeopardize human 1ife or result in

property damage in excess of $5,000 is guilty of aggravated erscn which is

punisheble by impriscnment in the state penitentiary for not less than two

nor more than twenty years.

49, (a) Evidence that a human being was injured or killed as a
result of the commission of arson by any person coustitutes prima facle evidence
that such person consciously disregarded a substantlal risk that his conduct

might jeopardize humsn life. Evidence that as & result of the commission of

arson by any person property damage in excess of $5,000.0ccurred constitutes

prima facle evidence that such person consciously disregarded a subgtantial

rigk that his conduct might result in property demage in excess of $5,000.

(b) The intrcduction of such prima facie evidence puts upon the

defendant the burden of producing evidence that his conduct did not constitute

aggravated arson but does not shift the burden of persuasion.
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450, {a) .If & person burns his own property, his conduct is justifiable

if he aid not consciously disregard a substantisl risk [or "was not negligent

in failing to foresee']that injury to human life or damage to the property of

others might result from his conduct and if his intention was not to defraud an
insurer.

(b} 1If a person burns the property of anothey his conduct is Justi-
fiable:

(1} If he acted at the directicn or with the express consent of cue
whem he reasonably delieved was entitled to give such directicu or consent and
if the justification provided by subdivision (a) of this section exists; or

{2) If he reagongbly believed his conduct +o be neceessary to avoid harm
%o himself or ancther and if the harm sought to be avoided by his conduct is

greater than that sought to be prevented by denouncing arecn as & criminal offense.

Statutes to be repealed or amended:

Repealed: Sections 4h7a, b48a, Uh9a, U50e, 600, 600.5

4h 78, -ARy-persen-whe-willfully-and-malieicurly-setn-fire-to-or
Lupps-or-eauses-te-be-burned-er-whe-aids;-eoursals-oF-preedres
the-bussing-e?-any-tyaileﬁ-eaaeh;-as-ée£ineé-in-Seetien-éBE—e#-the
Vehie&e-ceie,-er-aay-éwel&iag—heuse,-s;-aay-kitehen;-shs?,-hafn;
ghakle-ap-other-susheuse-that-is-pareei-thoreef; -or-belenging-$e
er-ad&einiag—therete;-whether-the-§§e§erty-ef-hiﬁself-er-eﬂ
anethar,—shal&—be—guilty»ef-arsen;-aad-a@en-eenvietien—theraef;
pe-gentenced-te-the-senitentiary-Ler-nos-tess-than-two-er-mere

than-o-yearsr



44Ba -~ -Any-perser-who-wiltfully-and-malieiousdy-sets-five-Le-oF
burns~er-esuses-ka-be-burped-er-whe-aidsy-esunsels-o¥-prosures-the
burning-ef-aay-harn;-stahle;-garage-er-ethe;—huilding,awhathe:
ﬁhe-praperty-ef-hémselfuer-a£-anether;-ﬂet-a—?aseel-eﬁ-a-dwelling
heusej-e@-8RY¥-5hepy-storehouse y-vareheusey -facteryy -miil-or-othar
builéing,-Hhether-%he—gfagerty-eﬁ-himselﬁ-er—aﬁ-anethepf-er-any
ehareh;-aeetiﬂg-heuse;-eeurtheusef-Herk-heuae;-sehsel,-éail-er
other-publie-building-sr-any-publie-bridge;-shally-upen-eenviation
thereofy-bo-sentenced -to-the-penibentiary-for-neb-iesa-than-ene

er-Here-than-ten~-Foarsy

Yitey--Any-perscn-vwhe-witlfully-and-ralieicusty-sets-five-to
sr-buras-er-ecausec-ta~be-burned-or-whe-aidsy-eounsais-er
preeures-the-burning-eof -~any-barracky-esaky-eriby -rack-ox
stack-of-hayy-ecrny-wkealy-catsy-bariey-or-other-grain-ow
vegetable.preduet-ef-any-kind;-or-any-£iedd-ef-gtanding-hoy-o¥
grain-of-any-kind;-or-any-pile-of-eoaly-vecd-er-cther-fuedy
c¥-aRy-pile-cf-pilanksy-beardsy-pestay~raile-or-cther-lunber;
oF-aay-streeteayy-railvay-ea¥y -shipy-boat-ox-ebher-watererafsy
antomebile-er-cbher-notor-vehielej-o¥-any-cther-persenad
propersy-not-herein-speeifiealliy-named-exeept-a-braiier-coaeh
ag-defined-in-Seeticn-635-af-the-Vehiele-Codes~{sueh-prepersy
being-ef-the-value-sf-twenty-five-dollars-{$25)-and-the
§ro?e?ty-ef-anether-ﬁersen}-shall-u@en-eenvéetien-thereei;—be
gentaneed-fa-the-penitensinry-for-not-iesa-than-one-Rer-Here

shen-three-yearss



4508 --Any-perpor-whs-wikfully-and-with-intent-te-injury-oF
defraud-the-ingurer-sebs-fire-b6-or-burnp-cr-aauses-ke-be
burned -op-vhe-aidsy-counsels -er-proeures-the-buraing-ef-any
asedBy-wares;-merehandise-or-other-chabbeols-or-persenal
preperty-ef-any-kind y~whether-the-property-ef-himcelf-op-of
anethery-whieh-shall-at-the-tine-be-insured-by-any-pPo¥seR
ar-serpapebicn-ageinet-leps -ar-damage -by-firey-shail-upen
eonviebion-thersofs-be-sentensed-te-the-penitantiary-for

Ret-iegg-tkhan-ope-aop-mera-than-five -Feassy

600+~ -Bvery-porscn-who-wilfully.-and-malicicusly -burns-ony
bFidge-exaeeéiaa-in-va&ue—fifty-ﬂe&lars—é$§9},-eg-anyastsuetuye,
sBsW-shody-¥essedy-o¥-boaty~neb-tha-subjeet-of-a¥sony -6¥-any
tenty-o¥-aRy-chack-of-hay-or-grain-or-ptrav-ef-any-kindy-6¥-any
pilo-ef-baled-hay-er-stravy-or-any-pile-ef-potateesy-or-beansy
cr-vegebablesy-or-preducey-ew-fruit-of-any-kindy-whether
sackedy-boxedy-oratedy-er-Reby-o¥r-any-Lfeneey-or-any-raiivend
sary-iumbery-cerdweedy-railresd-tiesy-talograph-or-Soinphene
peles,~er-shakes,-er-any-tula-lané-es-feat-5reunﬂ-e£-the-valua
ef-twenty-five-doilars-L{$05) -or-overy-net-the-property-of-such
?eraen-ia-punishable-by—im@;iseament-in-tha-atate-prisan-far

net-legg-than-o986-Yas¥y-Ror~-mere-than-10-¥earcy

£00+5 ¢ «-Every-persen-vwha-wilfully -and-palieieusly-burns -aEy
grawiag-ar-standing-grainy-grass-er-treey-er-any-grass;-£eyast7
weedsy-bimbery-brush-severed-andy-or-slashingy-eutover-tondy
Aot -the-preperty-of-suekh-percon-ig-puniskable-by-imprisenment
in-the-gbate-priscr-for-nob-iess-than-cRe-yeary-Rer-aore-thar

10-yesrse

wlie



Amended: Section 45la should be amended to read as follows:

Any person who wilfully and malieieusdy unjustifisbly attenpts

te-geb-Fire-ta-er-atbempts to burn property of the valwof twenty-five

dollars or more or to aid, counsel or procure the burning of ary

ef-the-buildinga-o¥ such property, mentiecned-in-the-foregeing-seetisnsy
or who commits any act preliminary thereto ; or in furtherance
thereof, shall upen-esnvieticn-bhereefy be sentenced to the
penitentiary for not less than one nor more than swe ten years
or fined not to exceed one thousand dollars.

The placing or distributing of any flemmable, explosive or
combustible materlel or substancej-er-spy-deviee in or about

eay-buiiding-o¥ such property for the purpose of -menbisned-in-the

frrageing-testicnr~in~AR-A¥PAREokent-or-preparabicn-yith-inbent

ts~evenbtually wilfully and malisiewsdy unjustifiably seb-five-ka

oP-EUPR-BERE y ~8P- Lo -FRceure-tho -setbing-Fiva~bo~e® Durning such
preperty ef-dhe-same shelly-fer-the-purpeses-ef-thip-ned constitute

an attempt to burn such bwiddins-sw property.

Secticn 189 should be emended to read ag follows:

All murder which is perpetrated by memns of poison, or lying
in wait, torture, or by any other kind of wilful, deliberate,
and premeditated killing, or which is committed in the
perpetration of or attempt to perpetrate aggravated arson,

rape, robbery, burglary, mayhem, or any act punishable under



Section 288 is murder of the first degrec; and all other

kinds of murders are of the second degree,
Section 644 should be amended as follows:

(a) Every person convicted in this State of the crime of robbery,
burglery of the first degree, burglary with explosives, raepe with
force or violence, aggravated arson as-defimed-in-Beetion-Li7a-ef
thig-esde, murder, assault with intent to commit murder, train
wrecking, felonious assault with a deadly weapon, extortion,
kidnaping, escape from & state prison by use of force or
dangerous or deadly weapons, rape or fornicetion or sodomy or
carnal sbuse of a child under the age of 1k years, or any sct
punishable under Section 288 of this code, conspiracy to commit
any one or more nf the aforementioned felonles, who shall have
been previously twice convicted upon charges separately brought
and tried, and who ghall have served separate terms therefor
in any state prison and/or federal pensl institution either in
this State or elsewhere, of the crime of robbery, burglary,
burglary with explosives, rape with foree or violence, aggravated arscn,
murder, assault with intent to commit murder, grand thefi,
bribery of a public official, perjury, subornation of perjuxry,
train wrecking, felonicusly receiving stolen goods, felonious
asseult with & desdly weapon, extortion, kidnaping, msyhem, escape
from a state prison, rape or fornication or sodemy or carnal abuse
of & child under the age of 1t years, or any act punishable under
Section 288 of this code, conspiracy to commit any one or more of

the aforementioned felonies, shall be adjudged a habitual criminal
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and shall be punished by imprisonment in the state prison for
life;

(b) Bvery person convicted in this State of the crime of
robbery, burglary of the first degree, burglary with explosives,
rape with force or viclence, sggravaeted arson as-defigped-in
Beetien-LiZa-of-this~-eede, murder, assault with intent to commit
murder, train wrecking, felonious asseult with a deadly weapon,
extortion, kidnaping, escape from a state prison by use of force
or dangerous or deadly weapons, rape or fornication or sodomy or
carnal abuse of a child under the age of 1% years, or any act
punishable under Section 288 of this code, comspiracy to commit
any one or more of the aforementioned felonies, who shall have
been previously three times convicted, upon charges separately
brought and tried, and who shall have served separate terms
therefor in eny state prison and/or federal penal institution,
either in this State or elsewhere, of the crime of robbery,
burglary, burglary with explosives, rape with force or viclence,
aggravated arson, murder, sssault with intent to commit murder,
grand theft, bribery of a public official, perjury, subornation
of perjury, train wrecking, feloniously receiving stolen goods,
felonious assault with a deadly weapon, extortion, kidnaping,
mayhem, escape from a state prison, rape or fornication or
sodomy or carnal abuse of & child under the age of 1k years, or
any act punishable under Section 288 of this code, conspiracy to
commit any one or more of the aforementioned felonies, shall be
adjudged an habitual criminel and shall be punished by imprisonment
in the state prison for life;
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(c) Provided, however, that in exceptional cases, at any time
not later than 60 days after the actual commencement of imprisonment,
the court may, in its discretion, provide that the defendant is not an
habitual criminel, and in such case the defendant shall not be subject
to the provisions of this section or of Sections 3047 and 3048 of this
code;

{d) Nothing in this section shall abrogate or affect the punishment
by death in any and all crimes now or hereafter punishable by death.
Secticn 1203 should be amended as follows:

After the conviction by plea or verdict of guilty of a public
offense not amounting to a felony, in cases vhere discretion 1s conferred
on the court or any board or commission or other authority as to the
extent of the punishment, the court, upon application of the defendant
or of the people or upon its cwn motion, may summarily deny probation,
or at a time fixed mey hear and determine in the presence of the defendant
the matter of probation of the defendant and the conditiomns of such
probation, if granted. If probation is not denied, and 1in every
felony case in which the defendant is eligible for probation, before
any judgment is pronounced, and whether or not an application for
probation has been made, the court must immediately refer the matter
to the probation officer to lnvestigate and to report to the court,
at a specified time, upon the circumstances surrounding the crime and
concerning the defendant and his prior record, which may be teken into
consideration either in aggravation or mitigation of punishment. The
probation officer must thereupon make an investigation of the circumstances

surrounding the crime and .of the prior record and history of the
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defendant, must make & vritten report to the court of the facts found
upon such investigation, and must accompany sald report with his written
recommendations, including his recommendations as to the granting or
withholding of probation to the defendant and as to the conditions of
probation if it shall be granted. The report and recommendaticns must

be made aveilable to the court end the prosecuting and defense attorneys
at least two days prior to the time fixed by the court for the hearing
and determination of such repcrt and must be filed with the clerk of the
court as a record in the case at the time of said hearing. By written
stipulation of the prosecuting attorney and the defense attorney, filed
with the court, or by oral stipulation in open court made and entered upon
the minutes of the court, the time within which the report and recommenda-
tiona must be made available and filed, under the preceding provisions

of this section, may be waived. At the time or times fixed by the court,
the court must hear and . determine wuch application, if one has been made,
or in any case the suitebility of probation in the particular case,

end in connection therewith must consider any report of the probation
officer, and must make a statement that it has considered such report
which must be filed with the clerk of the court as a record in the case.
If the court shall deteyrmine that there are circumstances in mitigation
of punishment prescribed by law, or that the ends of justice would be
subserved by granting probation to the defendant, the court shall have
power in its discretion to place the defendant on probation as hereinafter
provided; if pmbation is denied, the clerk of the court must forthwith send
& copy of the report and recommendations to the Department of Corrections

at the prison or other insiitution to which the defendant is delivered.

-Qm



In every misdemeanor case, the court may, at its option refer the
matter to the probation officer for investigation and report or summsrily
deny probation or summerily grant probation.

The Legislature hereby expresses the policy of the people of the
State of California to be that, except in unusual cases where the
interest of justice demands a departure from the declared policy, no judge
shall grant probation to any person who shall have been convicted of
robbery, burglary or agegravated arscn, and who at the time of the
perpetration of said crime or any of them or at the time of his arrest
was himself arqed with a deadly weapon (unless at the time he had a lawful
right to carry the same), nor to a defendant who used or attempted to use
a deadly weapon upon & human being in connection with the perpetration
of the crime of which he was convicted, nor to one who in the perpetration
of the erime of which he was convicted wilfully inflicted great bodily
injury or torture, nor to any such person unless the court shall be
satisfied that he has never been previously convicted of a felony in
this State nor previously convicted in any other place of a public
offense which would have been a felony 1f committed in this State.

Probation shall not be granted to any person who shall heve been
convicted of burglary with explosives, rape with force or violence,
murder, assault with intent to commit murder, attempt to commit murder,
train wrecking, kidnasping, escape from s state prison, conspiracy to
commit any one or more of the aforementioned felonies, and who at the
time of the perpetration of said crime or any of them or at the time
of his arrest was himself srmed with a deadly weapon {unlees at the time
he had a lawful right to carry the same), nor to a defendant who used

or attempted to use a deadly weapon upon & human being in connection
-10-



with the perpetration of the crime of which he was convicted, nor Lo one
who in the perpetration of the crime of which he was convicted wilfully
infiiected great bodily injury or torture, nor to any defendant unless

ihe court shall be satisfied that he has not been twice previously
convicted of felony in this State nor twice previously convicted in any
other place or places of public offenses which would have been felonies

if committed in this Stete; nor to eny defendent convicted of the crime
of burglary with explosives, rape with force or viclence, murder, attempt
to commit murder, aessault with intent to commit murder, train wrecking,
extortion, kidnaping, escape from a state prison, violation of Sections
086, 2088 or 288a of this code, or conspiracy to comuit any one or more

of the aforesaid felonies, unless the court shall be satisfied that he

hes never been previously convicted of a felony in this State nor
previously convicted in other place of a public offense which would

heve been a felony if comnmitted in this State; nor to any defendant unless
the court shall be satisfied thet he has never been previously convicted
of a felony in this State nor convicted in any other place of a public
offense which would have been a felony if committed in this State and at
the time of the perpetration of said previous offense or at the time of his
arrest for said previous offense he was himself armed with & deadly weapon
{unless at the time he had a lawful right to carry the game} or he
perscnally used or attempted to use a deadly weapon upon a human being

in connection with the perpetration of said previous offense or in the
perpetration of sald previous offense he wilfully inflicted great bodily
injury or torture; nor to any public official or peace officer of the
State, county, city, city and county, or of his public office or employ-

ment, accepted or gave or offered other political subdivisicn who,

-11-



in the discharge of the duties to accept or give any bribe or cmbezzled
public money or was guilty of extortion.

No probationer shall be released to enter another state of the
United States, unless and untll his case has been referred to the
California Administrator, Interstate Probetion and Parcle Ccmpacts,
pursuant to the Uniform Act for OQut-of-state Probstioner and Parolees
Supervision.

In those cases in which the defendant is not eligible for probvation,
the judge may in his discretion refer the matter to the probation officer
for an investigation of the facts relevant to sentence. The probation
officer must thereupon make an investigation of clrcumstances surrounding
the crime and the prior record and history of the defendsnt and make

a written report to the court of the facts found upon such investigaticn.

Statutes Unamended but Affected by +the Prcpoped Rewlslon:-

548. BEvery person who wilfully burns or in any other manner
injures, destroys, secretes, abandons, or disposes of any property which
at the time is inswred against loss or damage by fire, or theft, or
embezzlement, or any casualty with intent to defraud or prejudice the
insurer, whether the same be the property or in the possession of such
person or any other person, is punishable by imprisonment in the state
prison for not less than one year and not more than ten years.

11150, At least 15 days prior to the release of a person convicted
of arson from an institution under the jurisdiction of the Department of
Corrections, the Director of Corrections shall notify the State Pire
Marshal and the State Bureau of Criminal Identification and Investigation

in writing. The notice shall state the name of the person to be released,
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the county in which he was convicted and, if known, the county in which
he will reside.

11151. Within five days after release of a persch convicted
of arson from an institution under the jurisdiction of the Department
of Mental Hygiene, the Director of Mental Hyglene shall send the notice
provided in Secticm 11150.

11152. Upon receipt of s notice as provided in Sections 11150
or 11151, the State Fire Marshsl shall notify all regulsrly organized
fire departments in the county in which the person was convicted and,
if known, ir the county in which he is to reside and the State Bureau
of Criminsl Identification and Investigation shall notify all police

departments and the sheriff in such county or counties.
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EXEIBIT II

COMMENTS ON SUGGESTED LEGISIATION

1. The Property Protected. The draft departs from the current

stetute in abendoning any attempt to particularize about the nature
of the property protected. The point that "property” includes every-
thing of value subject to ownership, both real and personel, is sdequately
made in the definltional section of the Penal Code. See subdivisions
10, 11 and 12 of Section T. Fnumeration of specific kinds of property
at best merely reiterates what has already been said more concisely by
general definition and at worst creetes unnecessary quibbles about
whether sn omitted kind of property is meent to be the subject of arson.
The underlying assumption is that no reason of policy suggests singling
out any kind of property for exemption from the protection afforded by
the arscn stetute. If that assumption is correct, it seems simply &
matter of good dreftsmanship to formulate the subject of the statute
in the broadest and most concise terms possible.

The draft doee not initially distinguish between cne's own
property and that of encther. This problem is more appropriately
handled by differentiating circumstances of justification according
to the distinction in ownership. See proposed Section 450 of the
draft and the sccompanying comments.

The de minimis provisicn in itelics in proposed Section W4T is
baged on present law. It refers, of course, io the value of the
property affected, not to the extent of the damage done. It is

arguable that trivial burnings may be more appropriately treated
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under the malicious mischief statute. On the other hand, the use of
fire is salways potentially dengerous and the provision may single out
persons who should be corrected. On the whole, 1t may be preferable
to cmit this de minimis provision.

2. The Act. The draft retains the verb presently used in the
statute, eliminating the redundant "or sets fire to." The term
"burns" has a well-recognized meaning both under the statute and at
common law. “Sets fire to" is a recent importation into the
California statute, which spperently sdds nothing to the definition
of the act., The language of the present statute ". . . or causes to
be burned or who aids, counsels or procures the burning . . ."” is
cmitted on the ground that it is a needless repetition of principles
of accessorial lisbility laid down elsewhere in the Penal Code. 3See
Sections 30=31.

3. Culpability Requirements. The term "wilfully" has been used

jnstead of the more nearly precise "knowingly"” because it commonly
appears in the Penal Code and should not create any problems of
construction in view of subdivision 1 of Section 7. It relates, as

the Code's definition mekes clear, only to the ector's swareness of

the nsture of his act, not to his motive. In this respect, no change

ig made in present law. "Unjustifiably” is substituted for “maliciously."
AB. has been pointed out earlier, the concept of malice 1s useful only

for differentiating between the motive for burning cne's own property

and the motive for burning the property of others. It seems desireble

to make that differentiation directly, rather than obliquely as under
present law. The differing circumstences of Justification are spelled out
in proposed Section L50.




4. Penalty. It seems desirable to scale the penalties for erscm
in proportion to the risk involved end the actor's awesrenese of the
risk, for reassons previously discussed. It follows that no distinctions
should be based on the nature of the property. The present draft
accepts the penalty made possible under present law for all burnings
other than that of a dwelling. It mey be that this is too heavy a
penelty for burnings which do not involve the circumstances of
aggravation described in proposed Section ¥48. On the other hand, the
possibility of probation will be left open for unaggravated erson. See
infra, Comment 10(4). The question of vhat penalty to prescribe is one
of the most vexing in a piecemeal revision of penal law. That is par-
ticularly true in California, where the Legislature has adopted the
indeterminate sentence but has not attempted to raticnalize or simplify
the greet diversity of terms of impriscnment prescribed for various
offenses. Whatever cholce is made -- sbsent a general classification
scheme -- will be arbitrary.

5. Arson. The term "argson" is retained although the conduct
covered is broader then the common law concept, on the theory that there
may be some deterrent efficacy in calling the offense by & name that
has traditionally been associated with a grave felony.

6. Aggravated Arson. Proposed Section 448 sttempts the task of

scaling penslties directly in terms of the actor's perception of risk.
It seems clear that Pire-setting which involves consciousness that

hupan 1life mey be imperilled indicates that the actor may need a more
protracted pericd of corrective treatment than would otherwiee be the

case. The question then becomes: what must the actor's perception be?
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In terms of the Model Penal Code's analysis of culpability requirements,
mist he desire humas iife to be Jeopardized? Must he know that human
life will be jeopardized? Must he consciously dieregerd a substantlsl
risk that bumen life will he Jecopardized? Or must he merely disregard
a substantial rigk of which he should be aware? Put more shortly,
should the materisl element of risk to human 1ife be satisfied by proof
of the actor's purpose, knowledge, recklessnees or negligence? Negligence
can quickly be discarded. We are not dealing here with carelessness,
however blemeworthy it msy be. We are dealing with some form of
subjective awareness. The next question is, what form? Purpose or
intention seems too restrictive. The law of arson should not have to
Tocus exclusively on people who desire to bring about death through
the use of fire. The law of homiéide and the anclllary law of attempts
and aggravated asseults more appropriately deal with people who uee
fire as a means to achieve the end of deasth or seriocus bodily harm, What
we are broadly concerned with here is the actor whose pursuit of other
ends is not inhibited by his subjective awareness that human life may
be endangered by his conduct. He is a man who is so intent » for whatever
unjustifiable reason, on burning property that he is willing to risk
humen 1ife. The risk to life is not at the center of his consciousness
but at its periphery. This is the actor whom the draeftsman of the
Mcdel Penal Code would call “reckless"” with respect to the risk to
bumen life. If the analytic spadework embodied in Section 2.02 of the
Model Penal Code were specifically set forth in the Californie Pensl
Code, the use of the word "reckless" would convey all thet has to be
conveyed. Since it is not, this deficiency in the generasl pert of our
Code has to be remedied ‘by spelling out the nature of the subjective
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awyareness involved. That is the import of the words ~. . .consciously
disregards a substantial risk . M

Under this formulation, one who has & higher degree of culpability
with respect to the risk would also be guilty of aggravated arson. One
who desires to jeopardize human life or who knows that he is doing so
is, at the least, consciously disregarding & risk. This inclusion of the
higher degrees of culpebility would be explicitly brought about by
Section 2.02(5) of the Model Penel Code. Perhaps the point should be
spelled out in the present draft, but it is thought to be necessarily
implied.

A question of some difficulty is whether the consclous disregard
of a risk of widespreed property damage should also constitute a cir-
cumstance of eggravation. If no disregard of & risk to life is involved,
should the actor who consciously creates a risk to $100,000 worth of
property be distinguished from one who creates a risk to $100 worth
of property? It can be argued that the riek of widespread property
damage almost always involves & risk to life and that therefore the
additionel provision ig likely to be redundant. It is also difficult
to draw any kind of meaningful line with respect to the magnitude of
the apprehended risk in terms of dollar values. In view of the
California indeterminate sentence system and the large measure of
discretion which it leaves to the Adult Authority, it may be preferable
to omit differentiations in sentence, such as this one, whose relevance
iz not entirely clear. The question does not seem to be free from
doubt, and the formulation with respect to property damsge is submitted

for consideration without s recommendation.

-5-




Under the lenguage of the draft, arson, under proposed Section
LT, is a necessarily included offense within the greater offense of
aggravated arson. In other words, one cannct be convicted of aggravated
arson unless the proof establishes that he wilfully and unjustifiably
set fire to property. By thus limiting the statutory scheme to two
offenses, one of which is necessarily included within the other, the
problems of double jeopardy which inhere in the present formulation are
reduced to e minimm,

The penalty suggested is the same as that now prescribed under Section
4i7e. It has been used here on the assumption that the framers of the
1929 statute were defining & penalty for conduct creating a risk to
human life, which is the objective sought to be attagined in a more
direct fashion by the proposed offense of aggravated arson. The remarks
mede in Comment, supra, with respect to the difficulty of fixing a
penalty apply with egual force here.

T. ZProof of Aggravation. It may be objected that focusing

ettention so heavily on the actor's state of mind creates difficulties
of proof for the prosecution. It may also be cbjected that scme
significance should attach tc the harm actually caused, a&s opposed to
risks perceived by the actor. Both of these points deserve recognition,
although they do not, properly viewed, make a case for the ebandonment
of culpability requirements as the central consideration in framing
penal legislation., If 1ife is actually jeopardized, or if property
values are actually reduced, that bears importantly on a juldgment as

to whether the actor perceived a risk that those consequences might
follow from his conduct. As a matter of logical inference, it seems

safe to say that the occurrence of actual barm tends to strengthen the
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probability that the actor foresaw the harm, and ccnversely, that the
gbsence of such harm tends to weaken the probebility that he did so.
And as an observation on the behavicr of triers of fact, it seems
equally safe *o pay that they will so find. Tt is, of course, not
conclusive; it is merely probative. That is the significance, and the
sole rational significance, of the old saw that a man is presumed to
intend the natural snd probable consequence of his acts. It is not
& rule of law but merely a statement of logical probablility.
Consequently, it seems appropriate to accord evidentiary significance
to the occurrence of actual harm, as rationally probative of the actor's
perception of the risk of herm. To state it explicitly in this enact-
ment is not to state a view which would not be applied anyhow, even
in the sbsence of explicit statement. But its inclusion may alley
the fears of those who think thet effective law enforcement cannot
be reconciled with scrupulous attention to culpability requirements.
As set out in the draft, the introductlion of evidence of actual harm
gserves as a sufficient but not a necessary condition of establishing
a prime facie case. The second sentence of subdivision (a) of proposed
Section 449 should be included only if it is decided to make disregard of
the risk of widespread property damage a cilrcumstance of aggravation.
Subdivision (b) of proposed Section Ll9 specifies the procedural
consequence of the introduction of the evidence referred to in sub-
division {a) of that section. Briefly stated, it shifts the production
‘burden but not the persuasion burden, That is, of course, the normed
rule. It may be umneceseary to formulate the principle, but it is

included out of an abundance of ceution, since it is not stated in
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generai terms anywhere in the Penal Code and since its one specific
statement (in connection with the law of hamicide) is misleading.

8. Justification. Subdivision (a) of Section 450 specifies the

circumstances of justification where the properiy is that of the actor.
Two clrcumstances appesr to be relevant. Both must be present to compel
an acquittal cn the ground of Jjustification. The first relates to the
risk that setting fire to one's own property mey endanger human life

or the property of others. The question here is one of selecting the
appropriate culpabllity reguirement. Should the actor be held only

if he sees the risk and ignores it? Or is it enough that he failed

to see a risk which he should havelseen? In support of "recklessness"”,
it can be argued that one who creates risks inadvertently when he burns
his own property ocught not to be held as an arscnist. In support of
"negligence"”, it can be argued that any higher standard will serve in
many cases to equate arson with aggraveted arson, at least to the
extent that the risk involved is that to human life. The point may be
largely academic, perticularly in view of the fact that most burnings
of one's own preoperty that come to the attention of the police are
motivated by an intention to defraud insurers, which is the second
circumstance which must be negatived in order to esteblish the
Justification.

A cautionary word should be said here., Although we speak of
negativing the justification, that is not a defense which must be
egtablished by a preponderance of the evidence. Rather it is an element
of the prosecution's case which must be proven beyond a reasonsble doubt,

Just like the non-existence of justification or excuse in the law of
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homicide. Once again, the problem is cne of distinguishing between
production burden and persuasion burden. If there is no evidence
tending to show a Justification, no instruction need be given. The
production burden is on the defendant. But if the prosecution's case
in chief, or the evidence which the defense puts in, tends to show &
Justification, then the prosecution must negative its existence beyond
a reasonable doubt. Again, this is a problem which pervades the entire
Penal Code. A properly drafted code would explicitly resolve the provlemn.
But it does not secem feasible to re-write the entire general part of
the California Penal Code in order to revise & small aspect of it. The
only satisfactory solution would be wholesale rather than piecemeal
revision. And the cases are reasonebly clear on this point.

Paragraph (1) of subdivision (b) of proposed Section 4SO provides
for the limited case in which one sets fire to the property of another
at the ovner's direction or with his consent. In such cases the justifica-
tion shouild be assimilated to that provided for the owner if he sets
fire to his own property. Whether or not the person at whose behest
the fire is set is the "owner™, it seems that the actor should be
entitled to act on his reasonable belief as to the situation.

Another important omission in the general part of the California
Penal Code suggesis the desirability of some such provision as paragraph
(2) of subdivision (b) of proposed Section 450. Unlike the problem
of burden of proof just considered, the case law on general justification
does not f£ill in the gap in the statute. The problem is the important
one of cholce of evils. Whet is to be said, for example, of the man

who sets fire to his neighbor's property in order to combat a potentially

=Qu




devastating forest fire? Or who sets fire to an unsightly pile of

Junk dumped on his land by a stranger? Clearly, he ought not to be
treated as an arsonist. But the principle which validates this
intuition is not an easy one to formulate. The attempt made in proposed
Section 450(v}(2) is arewn from the Model Penal Code. It appears encugh
to define the only kind of situation in which setiing fire to ancther's
yroperty should be exculpeted under the Penal Code. It should be noted
that the "choice of evils" justification requires two elements: (1) the
actor must believe (reasonably, or merely in good feith?) that his
conduct wes necessary tc avoid a greater evil and (2) the trier of fact
must agree that his choice was proper. Although the points are not
Precisely coterminous, as a practical matter the inclusion of the second
may meke it ummecessary to ask, in the first, whether the actor's belief
was reasonable.

9. Repealed Statutes. The proposed draft clearly replaces

Bections U47a, biBa and Lhga, which should be repealed. It also renders
unnecessary Section 450a. One who burne his own personalty (or realty)
to defrand an insurer is guilty of arson, because proof that such is
the case negatives the justification provided in subdivision {a) of
proposed Section 450. Repeal of Section k50a will also tend to reduce
the unpecessary prolifersticn of penal statutes covering the same general
conduct. Section 548 will remain unaffected and will comtinue to cover
all property damage motivated by the intention to defraud an insurer.
There will be a consequent overlap with the srson statute, which could
be remedied by amending Saction 548 to exclude arson from its coversge,
thereby making it precisely complementary with the proposed statute.
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But this may not be necessary, for the penalties provided would be
identical regardless of whether prosecution were ccmmenced under proposed
Section AT, or under present Section 548.

Sections 600 and 600.5 should also be repesled. They are rendered
unnecessary by the proposed statute. Their overlap with Sections bli7a-
4Yi9s has already been noted, Other provisions in Title 1k, Melicious
Mischlef, do not appear to be directly affected. Any discussion of the
desirability of revising Title 1% would be beyond the scope of this
study.

10. Amended Statutes. (1) The amendments proposed to present

Section 45la, dealing with attempts, are merely stylistic, to bring it

into conformity with the proposed basic arscn enactments. Section 451a,

should leogically follow proposed Section 450 in any eventual recodification.
(2) A change seems desirable in the felony-murder rule, in view

of the division between arson and aggravated arson proposed in the draft.

The rule has often been criticized as creating a potential offense of

strict lisbility and permitting the infliction of capital punishment

on an actor who lacks culpsbility for the homicide (although not for

gome other felony). This is not the place for a general appreisal of

the rule. It bas been eliminated in England by Section 1 of the 1957

Homicide Act. Its application has sometimes produced absurd results

in other jurisdictions. No Celifornie case bas on its facts gone so far

a8 to impose strict liability for hamicides occurring - in the course of &

.felony, although dicte to that effect are not lacking. But the question

is inescapably presented by the proposed statute whether such liability

should be in principle permitted. Unaggraveted arson excludes the
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conscious disregard of a substantial risk to life. If the judgment
cannct be made that such a conscious disregard existed, it is sutmitted
that imposing liability for murder becomes indefensible. One who burns
property under circumstances which do not brand him as reckless with
respect to a risk to human life is not a murderer, in any meaningful
sense of the word. Coneseguently, it seems that the felony-murder

rule should not come into play unless the prosecution mekes out a case
of aggravated arson, as that term is used in the statute. To put the
matter ancther way, the felony-murder rule would then, with respect
_to arson, merely aggravate the punishment of an actor who is already
punishable for a criminal homicide; it would not meke criminal a homicide
vwhich is otherwise non-criminel.

(3) Section 644 deals with the circumstances under which an
extended term of impriscnment may be impoeed for bhabitusl criminality.
Not a1l prior felony convictions bring these provisions into play.
Instead, the statute contains an enumeration of "priors". The governing
criteria are not articulated, but the contents of the list suggest that
the intention was to include only thoee felonies characterized by
reckless disregard of risk to life or limb: robbery, first degree
burglary, foz-'ci'blé rape, arson under Section U47e ("dwelling house"),
etc. Under the differentietion proposed in the present drafi, it seems
pleinly appropriate to limit the appliecability of the habitual offender
statute to "aggravated arson."

(4) Similar considerations appear to have motivated the Legislature
in prescribing the circumstances under which probaticn may not be granted

te a pricr offender. The list of offenses in Section 1103 is almost
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identical to thet in Section 644, Here, too, “aggravated arson" appears
1o be the appropriete limitation.

11. Statutes Unasmended but Affected by the Proposed Revision. The

gituation with respect to Secticn 548 has been discussed above in Comment
9. The only other directly affected provisicns are those of Sections
11150-11152, providing a system of notice to fire departments when a
person convicted of arson is released from custody. Unliike the situation
with respect to Sections 644 and 1103, it appears that these provisions
are meant to apply with equal force to all firesetters. Consequently

no gmendment seems necessary.
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