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CALIFORNIA LAW REVISICN COMMISSION

1/8/62

Memorandum No. 2(1962)

Subject: Study No. 46 - Arson

At the December 1961 meeting, the Commission made several
mejor policy decisions regarding the gstendards of culpebility for
arsonous conduct. The purpose of thie memorandum is to present the
remaining matters reguiring consideration by the Commission in conapection
with the arson study. When these matters are determined, the staff can
present for consideration by the Commission & draft of a tentativé
recommendation and proposed legislation to effectuate the Commission's
decisions.

Attached es Exhibit I {pink pages) is the text of two statutes
(proposed Sections 447 and 448) approved by the Commiesion and the
remaining statutes to be considered by the Commiasion. (In proposed
Section 450, meterial which 1s thought to raise guestions of policy for
the Commigsion 1s underlined. In the remainder of the exhibit, policy
problems are indicated by suggested amendments (shown by strikeout
and underiine) or by underlined brackets. Sections 189 and 644 are
shown as previously revised by the Commission; however, seversl policy
questions are raised in light of the revisions the Commission mede in
gections 447 end 448 at the December meeting.)

Attached as Exhibit II {yellow pages) are the research consultent's
comments on the legislation suggested by him. Reference to this materisl
will be helpful to the Commission in considering the balance cf the

statutes.




Section 450. This section defines the circumstances under
which & burning is justifisble. Although the Commissicn did not
finally approve or disspprove this section at the December meeting,
subdivision (a) was tentetively revised to read as follows:

{a) If a person burns his own property, his

conduct is justifisble if he did not coascicusly

disregard a substantiel risk that his conduct might

jeoperdize human life or cause damage to the property

of others and if his intention was not to defraud

enother person.

In connection with its consideration of this section, the
Commiseion should coneider the following matters:

1. 8hould the intention not to defraud another person be

required as an element of Jjustifisble burning? Absent a risk to

human life or & risk of dsmage to the property of others, this
raises a fundamental question as to whether a person who burns his
own property with infent to defraud ancther person should be
punished under the arson statutes. On the one hand, it may be
argued that this conduct should be treated under pensl laws relating
to freud; that there 15 no resson for an arson statute to single
out the motive of fraud from any other motive which impels a person
to burn his own property. On the other hand, it mey be argued that
it is proper to similarly treat the meens of accomplishing the
destruction of property; that there is no logical difference
between burning another’s property and burning one's own property
where the effect in each case is to deprive another of his property.

Also, the penal laws generally single out for special treatment
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the particular manner by which wrongful ends are accomplished.
Thus, burglary, theft and robbery are all means of depriving cthers
of their property; but each ie separately treated in the criminal
law.

2, Should another person's consent toc burning his property

or reasonsble belief of the necessity of burning snother's property

be slements of Justifiable burning?

With respect to another's consent, should reascnable belief
of authority to give such consent be sufficient, or must the consent
be given by one with actual authority?

With respect to belief of necessity, should it be required
that such belief is reasonable? Should.gggggi belief of necessity
be sufficient?

Is the test of balancing the harm sought to be avoided against
the "harm . . . sought to be prevented by denouncing arson as a
eriminal offense" too difficult for a court to apply because of
its ambiguity? What is the "harm . . . sought to be prevented by
denouncing arson as a crimimel offemse”? Should it be gpecifically
identified in the statute or should it be left for judiclal
definition?

Is 1t too difficult a burden to place upon the prosecution
to prove beyond a reasonsble doubt thet the "harm . . . sought to be
prevented by denouncing arson as & crimipal offense" 1is greater than
the harm sought to be avoided by a defendant's belief or reasonable

belief thet his conduct was necessary?
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If the Cermission agrees thet this requirement of balancing
should be deleted from subdivision (b)(2), the remaining portion

of this subdivision relating to necessity could be phrased in

language parallel to subdivisicn (&)} to state a more definitive test of

justification. Thus, this subdivision might be revised to read:
(b} If e person burns the property of another,

his conduct is justifiable:

* * *

(2) TIf he reasonably believed his comduct to be
necessary to svoid a grester rigk to human life or to
property than the risk creeted by his conduct.

The samwe policy questioms with respect to reasonablenees of
belief are present here as they ere sbove. Additionally, it mey
be guestioned whether svoldance of a risk to property alone should
be sufficient to establish the justification of acting in the belief
(or reasonable belief) of necessity.

Section 45la. This section deals with attempted arson.

Adoption of the suggested revisions would mske this section conform
to the language used in the substantive arscn provisions spproved by
the Commiesion. Additionelly, the following metters should be
considered by the Commission:

1. What should be the proper punishment for the crime of

attempted axrson? This section presently provides for aliernative

punishments of from 1 to 2 years in the state prison or a fine not

to exceed $1,000. The consultant recommended increasing the meximum
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term of imprisomment to 10 years. This recommendation was mede
prior to the Commission's approval of increased terms of imprisonment

for the substentive offenses. Is imprisomment for i to 10 yeers

appropriate for the crime of a.tten;pted arson? If a definite term

is not prescribed in this statute, the general provision relating
to punishment for attempts would be applicable. (See attached
Exhibit ITI (biue pages) which sets out Section 664 of the Penal
Code, providing, generally, for punishment up to one-half that
prescribed for the substantive offense.)

The present statute alsc provides an alternative fine not to
exceed $1,000, The alternstive fine clearly would be appropriate
vhere & de minimis property value provision is not included in the
substantive offense, since this would provide an appropriate
punishment for attempts te burn property of little value. However,
the inclusion of & de minimis provision like that edopted by the
Commission, with the intent that the burning or asttempted burning
of property of little value be covered by statutes relating to
maliciocus mischief, makes the alternstive fine somewbat inappropriate.
Accordingly, the Commission should consider whether the alternative
fine should be omitted from the revision of this section.

Section 548. Although the research consultant did not specifically
recomnend the amendment of this section relating to fraud, it would
seem desirable to revise it in the mammer suggeated on page 5 of
Exhibit I, The words "who burns"” merely describe one of the means

by which property can be injured, destroyed, and the like.




Sections 189, 644. Having adopted the basic standards for

defining asrsonous conduct and prescribing severe penalties therefor,
the Commission should mgain consider the following matters in light
of the later decieions thet were made:

1. Should arson (including ageravated arson) be deleted from

the felony-murder rule {Penal Code § 189)? At the December meeting,

the Commission epproved imposing the same term of imprisonment (5 years
to life) for the crime of aggravated arson as that imposed for murder
in the specond degree. 1In light of this action, failure to include
aggravated arson among the crimes listed in the statutory felony-first
degree mirder rule would mean that the same punishment would epply
whether or not a death resulted in the commission of the crime.

One purpose underlying the Commission's decigion to delete
arson from the crimes specifically listed in Section 169 was the
Commission's feeling that an arsonist who does not specifically
1ntend to commit homicide should not be subject to the death penalty
even though s death in fact results; snd, if homicide is specificslly
intended, then the laws relating to lomicide shouid sufficiently
provide for punishment of the ector. It should be noted that
Section 189 is & law relating to homicide rather than merely
reciting a form of punishment and represents a legislstive determination
that homicide conmitted in the perpetration of or attempt to perpetrate
any of the named offenses is murder in the first degree. Thus, the
application of Section 189 fto a death resulting from & robbery, for

example, merely sets the degree of the separate and distinct crime
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of murder; it does not add to the punishment of the robber for the
prineipsl crime of robbery. Moreover, if a person is awere that
lives msy be lost as a result of his committing arson, but he
nevertheless commits the act and lives are lost, it may not be
inappropriate to treat the crime as first degree murder.

2. Should arson as defined in approved Section 447 be included

as a serious offense for which maximum imprisonment might be imposed

under the hebituel criminal statute (Penal Code § 64L4)? The

Commission previously determined that arson creating e risk to life
should be smong the offenses included in the hebitual criminal
statute for which a life sentence might be imposed. Since a life
sentence can be imposed under the defined offense of aggravated
arson as approved by the Commission, it should be considered whether
arson which creates s risk to property alone cught ‘o be inciuded
in this section also. The effect of including the crime in

Section 64i{a) is to increase to 9 yeers the minimum time that the
felon mist serve before he is eligible for parole. (Penal Code

§ 3047.5.) Inclusion of the offense in Section 64l(b) increases

to 12 yesrs the minimum time that must be served in prison prior to
parole. (Penal Code § 3048.5.) 1If a crime is not listed in
Section 644, the eriminal is eligible for parole after serving the
minimum prescribed punishment unless such minimum punishment is more
than one year, in which case the criminal is eligible for parcle

after serving 1/3 of the minimum sentence. (Penal Code § 3049.)




Section 1203. How should arson and aggravated arson bhe dealt

with in connection with the probaticn statute? In light of the

Commission's approval of severe punishmente for arson and aggrevated
arson, it seems logicsl to incliude the lesser offense among the
crimes listed which are subject to a legislative policy against
granting probation and to include the greester offense among the
crimes for which probation is ebsolutely prohibited. It should be
noted that prior to the 1957 amendment to this section, all arson
wes included among the offenses for which probation was sbsoclutely
denied. The attached Exhibit IV (gold pages) presents a summary

of the present application of this statute.

Respectfully submitted,

Jon D. Smock
Junior Counsel




Hemo, 2(2562) January 4, 1962

EXHIBIT I

SUGGESTED LEGISLATION

Sections approved by the Commlssion:

447, Any person who wilfully and unjustifiebly burns property of the
value of Pifty dollars or more is guilty of arson which is punisheble
by imprisonment in the state prison for not less than one nor more than

fifteen years.

Lk8, Apy person who, in comaitting arson, consciously disregards a
substantial risk that his conduct mey jeopardize human life is guilty
of asggravated arson which is punishable by imprisonment in the state

prison for not less then five years,

Section disapproved by the Commissicn:

Lho. (a) Evidence that a humsn being was injured or killed es &
result of the commission of arson by any person constitutes prima facie
evidence that such person consciously disregarded a substantial risk thet
his conduct might jeopardize human life. Evidence that as a result of
the commission of arson by any person property damage in excess of $5,000
occurred comstitutes prima facie evidence that such person coneciously
disregarded a substantial risk that his conduct might result in property
damage in excess of $5,000.

{b) The introduction of such prima facle evidence puts upon the
defendant the burden of producing evidence that his conduct did not constitute
aggravated arson but does not shift the burden of persuasicn.
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Section to be considered by the Commission:

450, (a)} If & person burns his own property, his conduct is
justifiable if he did not consciously disregard a substantlal risk that
his conduct might jeopardize humen life or cause damage to the property of

othere end if his intention was not to defrauvd another persoun.

(b) If a person burns the property of enother, his conduct is
justifiable:
(1) If he acted at the direction or with the express comsent of one

whom he reasonably believed was entitled to glve such direction or consent

and if the justification provided by subdivision (a) of this sectlon
exists; or
(2) If he reasonsbly believed his conduct to be necessary to avoid

herm o himself or snother and if the harm sought to be avoided by his

conduct is greater than that sought to be prevented by denouncing arson

as a criminal offense.

Statutes to be repealed or amended:

Repealed: Sections 47a, LiBa, 4h9a, h50s, €00, 600.5

hh?a.-qAny-persenawhe-willfu;ly-anﬁ-maligieusly-sets-fire-te-gs
bugns-ey-Gausas—te-benbusned—es-whe-aiés;-eeunsels-er-yveeuzeﬂ
thn-bupniag-eﬁ-any-trailas—eeaah,-as-éaﬂineé-in-Seetien~63§—g£-tha
vehéele-Geée,-es-any-éyelling-heuse,-ey-any-kitehen,-shep,-barn,
stabla-eﬁ-ethey—autheuse-that-ia-§areel—thesaeﬁ,-s;-beleng&gg-tg
@n-aéaeining-therate,-whather-the-9repesty-s£-hiasel£—er-eﬂ
aaethesy—sh&ll-he-guilty-a#-aysen,-and-upea-eenvietien-the;ee#,
ba—senteaeed-te-the-genitentiaayafar-net-less-thaa-twe-arumere

thar~20-¥eaBey 0



448s - ~-Any-persen -whe-wilfully-and-melieiousiy~sete-fire-te-o¥
burns-or-causes-ta-be-burned -gr-whe-aidsy-ecunsels-or-proeures-the
barning-ef—any-hafay-s%ahie;-garage-er-e%hey-builéing,awhethgp
%he-p?eperty-ef-hémself—er—ef-ane%her;-ast-a-gapeel—ei-a-dwalling
hausef-er-anﬁ-aheg;-starehauae;-wa?eheuse;-Qaeta@y,-mill-er-ethns
builééng,-whe%her-%he-gregerty-ef-hiaself-eﬁ-eﬁ-aaethsrg-sr—any
ehureh;-meetiag-heuse;-eearthsusey-wefk-hause,-sehealy-saié-er
sthew-publie-building-e¥-ony~publie-bridge;-shall;-wpen-eenvietien
theresfy-bo-senteneed-to-the-penibentiary-for-net-Less-than-oRe

sr-mere-than-{en-Y¥earss

4li0a. --Any-persen-vhe-wilifuliy-and-malieicusiy-sets-Fire-4o
sr-burns-e¥-causes-te-be-turned-or-vhe-aide y -ecuBERLE-OF
procures-the-burning-ef~any-barracky-eceky-eviky~-rick-e¥
staek-ef-hay;-eo¥n--wheoty-sakc;-boriey-ep~ehher-grain-ox
vegetable-preduet-cf-any-kinds-er-any~fielf -of-sbanding-Ray-oF
g;aiﬂ-eﬁ-aay;kinéi-ap-aay—gile-ei-eaal,—weeé-e:-ether-erii
er-anyayile-eﬁ-glaaks,-beasés,-yegts;-rails-es-ethea-lumhere
93-any-stseeteax,-railwa?-eaa,—shigy-b@as—aynether—watereﬁaft;
aubomebile-or-cther-pobor-vehieles-or-any-sther-persenad
gyegegty-net-hefeia-sgeeiﬁiealig-namcd—cﬁeept—artyailey-eaaeh
sg-de’ined~dn-Seeticn-635-0f-khe-Vehicle-Cad 2:- {sueh-property
boing-ef~tha-value-of-tvensy-Five-dollars- (325} -ard-the
§ss§erty-ef-anethe?—gersea}-shal&-uyea—eea¥ie%iea-theree£;—he
sentenced-be-the-penitentiary-for-net-itegs-than-oHe-RE¥-RSFE

than-Shree~-yearsr



LEQs s --Any-pergsr-whe-wilfukly-snd-with-inbonb-te-injury-e¥
defpaud-the-insurer-sebs-Five-te-or -bupns-er-causes-to-va
burned-er-whe-aids;-csunsels~e¥~procures-tho -burning-ef-any
geeds;-wares;-marehanéise—er-ethar-ehattels-er-pezssnal
propersy-of -apy-kindy-vwhether-She-property-of -himself-e¥-o2
spethery-vwhich~apall-at-the-bine-be-insured-by-any-parssn
sr-eerporaticn-againgb-loss-er-damage-by-firey-shall-upen
esnviotien-theyeefy-ba-sentenzed-to-the-penitontiary-for

neb-2e65~-bhan-ene-aep-mera-than-fiva-FoAFsy

600~ - -Rvaxy-porson-who-wiifully-and-maliciousiy-burns ~any
bridge-oxkecoding-in-value-fifby-doliare-{450) y-er-any-ptruaturey
spew~shedy~-ves06ly-o¥-boaty~-nok-the-snbjest - -arcony -e¥-any
tent;-o¥-ary-shack-cf-bay-or-grair-or-strav-ef-any-kindy-er-any
pile-sf-baled-hay-or-sbravy-ep -any-glie-ef-pobateocy-er-beansr
op-vegubable dy-op-predves s ~or-srud-of-any-kindy ~vhether
saeked y-boxedy~s¥atedy-ov-Roby~e¥r-any-foneey-or-any-rativend
sa¥y-lumbers-cerdwsedy-¥ailread-tiesy-tokegraph-er-balaphene
pekesy-c¥-Bhakes y ~er-ARy -Hude-1apd-e7-paas-around-cE-thvalve
of-twonty-five-detiars-{$25)-or-overy rob-Ghe-preperty-of-sueh
?eysea-is-Euaishab;a-hy-impyiseamentnig-thc-ntateegyisanmﬁeg

nek-2osc-5bhan -she-roaRy - 0 F-REF2-EhaR. 10-F0 118

£0R 5 r--Erery-porsen-Trhe-wilfully «wrd-weiiedous? R -burRE-aRY
grevwing-or-gtending-grainy -grass-er-5reey-ov-any-gragsy-feresty
weade ;- Simbery-brush-eevered-1a dy-oy-Blash ngy-eriover-2andy
nat-thn-prep riy-o7-such-pereer-is-punishable-by-inpriccnmens
im-the-gbate-prisen-for-net-less-thas-ene-yeary-ner-nore-thea

30 -¥earsy
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Amended: Sections 451a, 548, 189, 64k, 1203

451a. Any person who wilfully and meiieiswsty unjustifisbly

attempts $e-get-fire-to-or-astempés to burn property of the value

of fifty dollars or more or to mid, counsel or procure the

burning of amy-ef-ihke-buildinmge-er such property, reptiened-da
ihe-foregeing-seetionsy Or who comuits any act preliminary
thereto s or in furtherance thereof, shall upen-cenviesior
thereefy; be venbensed-te imprisoned in the penitentiary gtate prison
for not less then tne nor more than $we ten years [or fined not to
exceed one thousand dollars].

The placing or distributing of any flammsble, explosive
or combustible meteriel or substancey-ex-amy-deviee in or about

any-building-e¥ such property for the purpose of mentioned-in-the

feregeiag—aee%iasa-inyaa—arrengemea;—er-preparatiearwi%h-in%ea%

se-eventually wilfully and melieieusiy unjustifiably set~-fire~to

ox-burn- samey -o¥-to-procure-the-setting-firve-to-o¢ burning such
property of-the-same shally-#er-tha-purpeseg-af-ihis-aes constitute

an attempt to burn such buiidisg-e¥ property.

548, Every person who wilfully buwns-er-in~any-ether-persey
injures, destroys, secretes, abandons, or disposes of any property
which at the time is insured against loss or dsmage by fire, or
theft, or embezzlement, or any casualty with Intent to defreud or
prejudice the insurer, whether the same be the property or in the
possession of such person or any other person, is punisheble by
imprisonment in the state prisocn for not less than one year and

not more than ten yesrs.



169. A1l murder which is perpetrated by means of poison,
or lying in weit, torture, or by any other kind of wilful,-.
deliberate, and premeditated killing, or which is cﬁmmitted in
the perpetration or sttempt to perpetrate earseay ré.pe, robbery,
vurglary, mayhem, or any act ,punishable under Section 288 is
murder of the first degree; and sll other kinds of murders are

of the second degree.

64%. (a) Every person convicted in this State of the crime of
robbery, burglary of the first degree, burglary with explosives, rape
with force or viclence, aggravated arson as-defined-im-Beesien-liife-of
$his-eede, murder, assault with intent to commit murder, train wrecking,
felonious assault with a deadly weapon, extortion, kldnaping, escape
from & state prison by use of force or dangerous oOr deadly weapons,
repe or fornication or sodomy or carmal abuse of a child under the
age of 14 years, or any ect punishable under Section 288 of this
code, conspiracy to commit any one or more of the aforementioned
felonies, who shall have been previcusly twice convicted upon
charges separately brought and tried, and who shall have served
separate terms therefor in any state prison and/or federal penal
jnstitution either in this State or elsewhere, of the crime of
robbery, burglary, burglary with explosives, rape with force
or viclence, arson, murder, assault with intent tc commi? murder,
grand theft, bribery of a public official, perjury, gubornation
of perjury, train wrecking, feloniously receiving stolen goods,
felopiocus assault with a desdly weapon, extortion, kidnaping,
mayhem, escape from a state prison, rape or fornication or

sodomy or carnal abuse of & child under the age of 1l years, or
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any act punishable under Section 288 of this code, conspirecy
to commit apy one or more of the aforementioned felonies, shall
be adjudged a habitual criminel and shall be punished by
imprisomment in the state prison for life;

(d) Every person convicted in this State of the crime of
robbery, burglary of the first degree, burglary with explosives,
rape with force or violence, aggrevated arson ae-defimed-im-Seetion
bi7e-ef-this-eede, murder, asssult with intent to commit murder,
train wrecking, felonicus assault with & deadly wespon, extortion,
kidnaping, escepe from a state prison by use of foree or dangerous
or desdly weapons, rape or fornication or sodomy or carnal abuse
of a child under the age of 1lU4 years, or any sct punishable under
Section 268 of this ccde, conspiracy to commit any one or more of
the aforementioned felonies, who shall have been previcusly three
times convicted, upon charges separately brought and tried, =snd
who shall have served separate terms therefor in any stete prison
and/or federal penal institution, either in this State or elsevhere,
of the crime of robhery, burglary, burglary with explosives, repe
with force or violence, erson, murder, assault with intent to commit
murder, grand theft, bribery of a public official, perjury, subornoa-
tion of perjury, train wrecking, feloniously receiving stolen goods,
felonious essault with & deedly wespon, extortion, kidnaping, mayhem,
escape from a state prison, rape or fornication or sodemy or carnal
abuse of a child under the sge of 14 yesrs, or any sct punishable
under Section 288 of this code, conspiracy to commit any one or
more of the aforementioned felonies, shall be adjudged an habitusl
criminal and shall be punished by imprisomment in the atate prison

for life;
-7~



{c) Provided, however, that in exceptional cases, at any time
not lster than 60 deys after the actual commencement of lmpriscnment,
the court may, in its discretion, provide that the defendant is not an
habitval criminal, and in such cese the defendant shall not be suUijeet
to the provisions of this section or of Sections 3047 and 3048 of this
code;

(2) Kothing in this section shall abrogate or affect the punishment

by death in any and all crimes now or hereafter punishable by death.

1203. After the conviction by plea or verdict of guilty of & public
offense not amounting to & felony, in cases where discretion is conferred
on the court or eny board or commission or other authority as to the
extent of the punishment, the court, upon application of the defendant
or of the people or upon its own motion, may sumarily deny probation,
or 2t a time fixed may hear and determine in the presence of the defendant
the matter of probation of the defendant and the conditions of such
probaetion, if granted. If probation is not denied, and in every
felony case in which the defendant is eligible for probation, before
any judgment is pronounced, and whether or not an application for
probation has been made, the court mist irmedistely refer the matter
to the probation officer to investigate and to report to the court,
at a specified time, upon the circumstances surrcunding the crime and
concerning the defendant end his prior record, which may be taken intoc
consideration either in aggravstion or mitigation of punishment. The
probation officer must thereupon meke an investigation of the circumstances

surrounding the crime and .of the prior record end history of the

B



defendant, must make a written report to the court of the facts found
upon such investigation, and must accompany said report with his written
reconmendations, including his recommendations as to the granting or
withholding of probation to the defendant and as to the conditions of
probation if it shall be granted. The report and recommendations must

be made evailable to the court and the prosecuting arnd defense attorneys
at least two days prior to the time fixed by the court for the hearing
and determination of such report and must be filed with the clerk of the
court as & record in the case at the time of said hearing. By written
gtipulaticn of the prosgcuting attorney and the defense attorney, filed
with the court, or by oral stipulation in open court made and entered upon
the minutes of the court, the time within which the report and recommenda-
tions must be mede available end filed, under the preceding provisilons

of this section, may be wailved. At the time or times fixed by the court,
the court must hear and determine such application, if one has been made,
or in any case the suitability of probation in the particular case,

and in connection therewith must comsider any report of the probation
officer, and must make a statement that it has considered such report
which must be filed with the clerk of the court as & record in the case.
If the court shall determine that there ere circumstances in mitigation
of punishment prescribed by law, or that the ends of justice would be
subserved by granting probation to the defendant, the court shall have
power in ite discretion to place the defendant on provation as hereinafter
provided; if pmbation is denied, the clerk of the court muet forthwith send
a copy of the report and recommendations to the Department of Corrections

st the prison or other institution to which the defendant is delivered.
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In every misdemeanor case, the court may, at its option refer the
matter to the probation officer for investigation and report or sumarily
deny probation or summarily grant probatilon.

The legislature hereby expresses the policy of the people of the State
of California to be that, except in urmusual cases where the interest of
Justice demands a departure from the declared policy, no judge ghall grant
probation to any person who shall have been conviched of robbery,

burglary or arson &a& defined in Sectlon 447 of this code, and who at the

time of the perpetration of said crime or any of them or at the time of his
arrest was himself armed with a deadly weapon {unless st the time he had a
lawful right to cerry the same), mor to a defendent who used or attempted to
nuse & deadly weapon upon & human being in connection with the perpetration
of the crime of which he was convicted, nor to one who in the perpetretdion
of the crime of which he was convicted wilfully inflicted great bodily
injury or torture, nor to any such person unless the court shall be
satisfied that he has never been previously convicted of a felony in

thie State nor previously convicted in any other place of a public

ofPense which would have been a felony if committed in this State.

Probation shall not be granted to any person who shall have been con-
victed of burglary with explosives, rope with force or violence, aggraveted
arson, rurder, assault with intent to cormit mmrder, atterpt to cormit
murder, train wrecking, kidnaping, escape from & state prison, conspiracy to
commit any one or more of the aforementioned felonies, and who at the
time of the perpetration of said crime or sny of them or at the time
of his esrrest was himself armed with a deadly weapon {unless at the time
he had a lewful right to carry the same), nor to a defendant who used

or attempted to use a deadly weapcn upon & human being in connection
=10~



with the perpetraticn of the crime of which he was convicted, nor to one
who in the perpetration of the crime of which he was convicted wilfully
inflicted great bodily injury or torture, nor to any defendant unlees

the court shall be setisfied that he has not been twice previously
convicted of felony in this State nor twiée previously convicted in any
other place or places of public offenses which would have heen felonles

if committed in this State; nor to any defendant convicted of the erime of

burglary with expiosives, rape writh force or vicicnce, aggravated arson,

ruxder, attept to comlt mrder, assault with intent to carriit rurder, train
wrecking, extortion, kidnapping, escepe from a state prison, viclation of
Sections 286, 288 or 288a of this ccde, or conspirvacy to cornit eny one or
nore of the aforesaid felonies, unlese the court shall be satisfied that he
has pever been previcusly convicted of a felony in this State nor
previously convicted in other place of a public offense which would

have been a Pelony if committed in this State; nor to any defendsnt unless
the court shall be satisfied that he has never been previcusly convicted
of a felony in thie State nor convicted in any other place of a public
offense which would have been & felony 1if committed in this State and st
the time of the perpetration of sald previcus offense or at the time of his
srrest for said previous offense he was himself armed with a deadly weapon
{unlese &t the time he had & lawful right to cerry the same) or he
personally used or attempted to use a deadly weapon upon a human being

in connecticn with the perpetraticn of said previous offense or in the
perpetration of said previous offense he wilfully inflicted great bodily
injury or torture; nor to any public official or peace officer of the
State, county, city, city and county, or of his public office or employ-

ment, accepted or gave or offered other political subdivisicn who,
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in the discharge of the duties to accept or give any bribe or
embezzled public money or was gullty of extortion.

No probationer shall be released to enter snother state of the
United States, unless snd until his case has been referred to the
Californis Administrator, Interstate Probation and Parole Compacts,
pursuant to the Uniform Act for Out-of-state Probationer and Parclee
Supervision.

In those cases in which the defendsnt is not eligible for probation,
the judge may in his discretion refer the matter to the probation officer
for an investigation of the facts relevant to sentence. The probetion
officer mst thereupon make en investigation of circumstances surrounding
the crime and the prior record and history of the defendant and make

a written report to the court of the facts found upon such investigation.

statutes unsmended but affected by the proposed revision:

11150, At least 15 days prior to the release of a person convicted
of arson from an institution under the jurisdiction of the Departument of
Corrections, the Director of Corrections shaell notify the State Fire
Marshal end the State Bureau of Criminal Identification and Investiga-
tion in writing. The notice shall state the nsme of the person to be
released, the county in which he was convicted and, if known, the
county in which he will reside.

11151. Within five days after release of a person convicted
of arson from sn institution under the jurisdiction of the Department
of Mentel Hyglene, the Director of Mentsl Hygiene shall send the

notice provided in Section 11150.
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11152. Upon receipt of a notice as provided in Seetions 11150
or 11151, the State Fire Marshsl shall notify 81} regularly corganized
fire departments in the county in which the person was convicted and,
if known, in the county in vhich he is to reside and the State Bureau
of Criminal Identification and Investigation shall notify all police

depertments and the sheriff in such county or counties.



EXHIBIT IX

COMMENTS ON SUGGESTED LEGISLATION

1. The Property Protected. The draft departs from the current

statute in abandoning any attempt to particularize about the nature
of the property protected. The point that "property” includes every-
thing of value subject to ownership, both reel and perecnal, is adequately
made in the definitional section of the Penal Code. See subdivisions
10, 11 and 12 of Section 7. Enumeration of specific kinds of propexty
at best meraly reiterates what has already been said more concisely by
general definition and at worst crestes unnecessary quibbles about
whether an omitted kind of property is meant to be the subject of arson.
The underlying assumption is thet no resson of policy suggests singling
out any kind of property for exemption from the protection afforded by
the arson statute. If that assumption 1s correct, it seems simply a
matter of good dreftsmanship to foxrmulate the subject of the statute
in the broadest and most concise terms possible.

The draft does not initially distinguish between one's own
property and that of another. This problem is more appropriately
handled by aifferenmtisting circumstances of justification according
to the digtinction in ownership. See proposed Section h5ﬁ of the
draft and the accompanying ccomments.

Phe de minimis provision in itelics in proposed Section BLT is
based on present law. It refers, of course, to the value of the
property affected, not to the extent of the damage done. It is

ergusble that trivial burnings may be more appropriately trested
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under the malicious mischief statute. On the other hand, the use of

fire is alvays potentially dangerdus and the provision may single out
persgns who shouid be corrected. On the whole, :l:l;.ma:}r be preferahle

to omit this de minimis provision,

2. The ﬁe’ti The draft retains the verb presemtly used in the
statute, eliminating the redundant "or sets fire to.” The term
"burns" has a well-recognized meaning both under the statute and at
compon law. "“Bets fire to” is a recent importation into the
California statute, which apparently edds nothing to the definiticn
of the act. The language of the present statute ". . . or causes to
be burned or who aids, counsels or procures the dburning . . ." is
omitted cn the ground that it is a :;eedlass repetition of principles
of accessoriml liadility leid down elsevhere in the Penel Code. See
Sections 30-31.

'3, Culpebility Requirements. The term "wilfully" has been used

instead of the more nearly precise “knowingly" because it commonly
appears in the Penal Code and should not create any problems of
construction in view of subdivision 1 of Section 7. It relates, as

the Code's definition makes cleer, cnly to the actor's awareness of

the nature of his act, not to his motive. In this respect, no change

is made in preseut law. "Unjustifisbly" is substituted for "maliciously.”
As. has been pointed out earlier, the concept of malice is useful only

for differentiating between the motive for burning cne's own property

ard the motive for burning the property of others. It seems desiredble

tc make thet differentistion directly, rather then cbliguely as under
present lav., The differing circumstances of justificatlon are spelled out

in proposed Section 450,
-




b, Pepelty. It seems desireble to scale the penalties for srsocn
in proportipn to the risk involved and the actor's awareness of the
risk, for reesons previously discussed. It follows that no distinctions
should be based on the nature of the property. The present draft
accepts the penalty made possibie under present lew for all burnings
other than that of a dwelling. It mey be that this is too heavy a
penalty for burnings which do not lmvolve the circumstances of
aggravation described in proposed Section hi8. On the otber hend, the
possibility of probation will be left open for unaggravated arson. See
infra, Comment 10(4). The questiocn of whet penalty to prescribe is one
of the most vexing in a plecemeal revision of peusl law. That is par-
ticularly true in California, where the Legisisture has &tnpted the
indeterminate sentence but has not attempted to rationalize oY Samlify
the grest diversity of temms of impriscnment prescribed Lor variocus
offenses, Whatever cholce is made -- absent a general classification
gcheme -=- will be srbitrary.

5. Arson. The term "raon" ig retained although the conduct
covered is broader than the common law concept, cn the theory that there
may be scme deterrent efficacy in celling the offense by & name that
hes traditionally been assocleted with e greve felony.

6. bggravated Arson, Proposed Section 448 attempts the tesk of

scaling penalties directly in terms of the actor's perception .of risk.
It seems clear that fire-setting which involves consciousness that

human life mey be imperilled indicates that the actor may need s more
protracted period of corrective trestment than would otherwise be the

case. The question then becomes: what must the actor's perception be?
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In terms of the Model Penal Code's analysis of culpablility requirements,
must he desire humas 1ife to be jeopardized? Must he know that buman
1ife will be jeoperdized? Must he comsciously disregard a substantial
risk that buman 1ife will be Jeopardized? Or must he merely disregard
a substantial risk of which he should be awere? Put more shortly,
should the materisl element of risk to humen life be satisfied by proof
of the actor's purpose, knowledge, recklessness or negligence? Negligence
can gquickly be discarded. We are not dealing here with carelessness,
however blameworthy it may be. We are dealing with scme form of
subjective swareness. The next q_uestrion is, what form? Purpose or
intention seems too restrictive., The law of arson should not have to
focus exclusively on people who desire to bring sbout desth through
the use of fire. The law of homicide and the ancillary law of attempts
and aggravated asseulits more appropriately deal with people who use
fire ag & means to achieve the end of desth or sericus bodily harm, What
we are broadly concerned with here is the actor whose pursuit of other
ends is not inhibited by his subjective awareness that human life may
be endangered by his conduct. He is & man who 1s so intent, for whatever
unjustifiable reason, on burning property that he is willing to risk
human 1ife. The risk to life is not at the center of his comsclousness
but at its periphery. This is the actor whom the draftamen of the
Model Penal Code would call "reckless” with respect to the risk o
human life. If the analytic spadework embodied in Section 2.02 of the
Model Pensl Code were specifically set forth in the Califormie Penal
Code) the use of the word "reckless" would convey all thet hes to be
conveyed. Since it is not, this deficiency in the genersl part of our
Code has to be remedied 'by spelling out the nature of the subjective
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awereness involved. That is the import of the words ", . .consciously
disregards a substantial risk . . . M

Under this formulation, cne who has a higher degree of culpability
with respect to the risk would also be guilty of sggravated arson. One
who desires to jeopardize human life or who ¥nows that he is doing so
is, at the least, comnsciously disregarding a risk. This inclusion of the
bigher degrees of culpablility would be explicitly brought about by
Section 2.02(5) of the Model Penal Code. Perhaps the point should be
spelled out in the present draft, but it is thought to be necessarily
inplied.

A question of scme difficulty is whether the consclous disregard
of a risk of widespread property demage should also constitute a cir-
cumptance of aggravation. If no disregard of a risk to life is involved,
should the actor who consclously creates a risk to $100,000 werth of
property be distinguished from one who creates a risk to $100 worth
of property? It cen be argued that the risk of widespread property
damage almost alweys involves a risk to life and that therefore the
additiona) provision is likely to be redundent. It is also difficult
to draw any kind of meaningful line with respect to the magnitude of
the apprehended risk in terms of dollar values. In view of the
California indeterminate sentence system and the large measure of
discretion which it leaves to the Adult Authority, it may be preferable
to omit differentietions in sentence, such as this one, whose relevance
is not entirely clear. The question does not seem o be free from
doubt, and the formulation with respect to property damage is submitted

for considerstion without a recommendation.
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Under the language of the draft, arson, under proposed Section
I47, is a necessarily included of'fense within the greater offense of
aggravated arson. In other 'ward.s, one cannot be convicted of aggravated
arson unleas the proof establishes that he wilfully and unjustifiably
set fire to property. By thus limiting the statutory scheme to two
offenses, one of which is neéessarily included withir the other, the
problems of doudle jeopardy which inhere in the present formulation are
reduced to a minimum.

The penalty suggested is the same a&s that now preseribed under Section
44T7e. It has been used here on the assumption that the framers of the
1929 statute were defining a penalty for conduct creating s risk to
human life, which is the objective sought to be attained in a more
direct fashion by the proposed offense of aggravated arson. The remarks
made in Comment, supra, with respect to the difficuity of fixing a

penalty apply with equal force here.

T. Proof of Aggravation. It mey be objected that focusing
attention 80 heavily on the actor'e state of mind creates difficulties
of proof for the prosecution. It may also be objected that some
significance should attach to the harm actually caused, es opposed to
risks perceived by the actor. Both of these points deserve recogmiticn,
although they do not, properly viewed, meke & case for the sbandonment
of culpability requirements as the centrael congideration in framing
penal legislation. If life is actually jecpardized, or if property
valueg are actually reduced, that beers importantly on a judgrent as
to whether tﬁe actor perceived a risk that those consequences might
follow from his conduct. As & matter of logical inference, it seems

safe to say that the occurrence of actual harm tends to strengthen the
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probability that the actor foresaw the harm, and conversely, that the
absence of such harm tends to wesken the probability that he 2id so.
And as an observation on the behavior of triers of fact, it seems
equally safe to say thet they will so find. It is, of course, not
conclusive; it is merely probative. Thet is the significance, and the
sole rational significance, of the old saw that & man is presumed to
intend the natural and probable consequence of his scts. It is not
a rule of law but merely a statement of logical probabllity.
Consequently, it seems appropriate to accord syidentiaxry significance
to the occurrence of actuel herm, as ratlonally probative of the actor's
perception of the risk of harm. To state it explicitly in this enact-
ment is not to state a view which would not e applied anyhow, even
in the absence of explicit statement. But its inclusion may allsy
the fears of those who think that effective law enforcement cennct
be reconciled with scrupulous attention to culpabllity requirements.
As set cut in the draft, the introduction of evidence of actual harm
serves as & sufficient but not & necessary condition of estadlishing
a prims facie case. The second sentence of subdivision (s} of proposed
Section W49 should be included only if it is decided to make disregard of
the risk of widespread property demage s circumstance of aggravation.
Subdivieion {b) of proposed Section 49 specifies the procedural
ccnsegquence of the introduction of the evidence referred to in sub-
division (a) of that section. Briefly stated, it shifts the productica
burden but not the persussion burden. That is, of course, the normal
rule. It may be unnecessary to formmlate the principle, but it is

ineluded out of an abundence of caution, since it is not stated in
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generai terme anyvwhere in the Penal Code and since its one specirfic
statement (in connection with the law of homicide) is misleading.

8. Justification. Subdivision (a) of Section 450 specifies the

circumstances of Justification where the property is that of the actor.
Two circumstences appear to be relevant. Both must be present to ccmpel
an acquittal on the ground of justification. The first relates to the
rigk that setting fire to one's own property mey endanger human life

or the property of others. The question here is one of selecting the
appropriate culpability requirement. Should the actor be held only

if he sees the risk snd ignores it? Or 1s it enough that he failed

to see & risk which he should have seen? In support of “recklessness”,
it can be argued that one who creates risks inadvertently when he burns
nis own property ought not to be held as an arscnist. In support of
"negligance", it can be argued that any higher standard will serve in
many cases to equate arson with aggravated arson, at least to the
extent that the risk involved is thet to human life. The point may be
largely acedemic, particularly in view of the fact that most burnings
of one's ovm property thet come to the attention of the pelice are
motivated by an intention to defraud insurers, which is the second
eircumstance which must be negatived in order to establish the
Justification.

A cautionary word should be sald here. Although we speak of
negativing the justification, that is not a defense which must be
established by a preponderance of the evidence. Rather it is an element
of the prosecution’s case which must be proven beyond e reascnable doubt,

just like the non-existence of justification or excuse in the law of
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homicide. Once again, the problem 13 one of distinguishing between
production burden and persuasion burden. If there is no evidence
tending to show & justification, no instruction neced be given. The
produétion burden is on the defendant. But if the prosecution's case
in chief, or the evidence which the defense puts in, tends to show a
Justification, then the prosecution must negative its existence beyond
a reasonable doubt. Again, this is a problem which pervades the entire
Penal Code. A properly drafted code would explicitly resolve the problem.
But it does not seem feasible to re-write the entire general part of
the California Penal Code in order to revise a small aspect of it. The
only satisfactory solution would be wholesale rather than plecemeal
revisicn. And the cases are reasonably clear on this polnt.

Paragraph (1)} of subdivision (b) of proposed Section 450 provides
fﬁr the limited case in which one sets fire to the property of ancther
at the owner's direction or with his consent. In such cases the justifica-
tion should be assimilsted to that provided for the owner if he sets
fire to his own property. Whether or not the person at whose behest
the fire is set ig the "owmer", it seems that the sctor should be
entitled to act on his reasomable belief as to the situation.

Another important omission in the general part of the Celifornia
Penal Code suggests the desirabllity of some such provision as paragraph
{2) of subdivision (b) of prcposed Section 450. Unlike the problem
of burden of proof just considered, the case law on general justification
does not £ill in the gap in the statute. The problem is the important
one of choice of evils., What is to be said, for example, of the men

who sets fire to his neighbor's property in order to combat a potentially
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devastating forest fire? Or who seis fire to an unaightly pile of

Junk dumped on his land by a stranger? Clearly, he ocught not to be
treated as an arsonist. BPut the principle which validates this
intuition is not an eesy one to formulate. The attempt made in proposed
Bection 450(b)(2) 1s drawvn from the Model Penal Code. It appears enough
to define the cnly kind of sltuation in which setiing fire to another's
property should be exculpated under the Penal Code. It should be noted
that the "choice of evils" justification requires two elements: (1) the
actor muat believe (reasonsbly, or merely in good faith?) that his
conduct was necessary to avoid a greater evil and {2) the trier of fact
must agree that his choice was proper. Although the pointa are not
precisely coterminous, as a practical matter the inclusion of the second
may meke it ﬁnnecessar:.r to ask, in the first, whether the actor's belief
was reascnable,

9. Repealed Statutes. The propcsed draft clearly replaces

Sections 447m, 4iBe and 4k9a, which should be repealed. It also renders
unnecessary Section 450a. One who burne his own peyscaalty (or realt;\r}
to defraud an insurer is guilty of arson, beceuse proof that such is

the case negatives the justification provided in subdivision (a) of
proposed Section 450. Repeal of Section 4508 will also tend to reduce
the unnecessary proliferstion of penal statutes covering the same general
conduct, Section 548 will remain unaffected and will continue to cover
all property damage motivated by the iytention to defreud an insurer.
There will be a consequent overlap with the arson statute, which couid
be remedied by amending Section 548 to exclude arson from its coverage,

thereby making it precisely ccmplementary with the proposed statute.
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But this may not be necessary, for the penalties provided would be
identical regardless of vhether prosecution were commenced under proposed
Section 447, or under present Section S48,

Sections 600 and 600.5 should alsc be repealed. They are rendered
unnecessary by the proposed statute. Their overlap with Sections Whi7a-
4lige has already been noted., Other provisions in Title 1%, Malicious
Mischief, do not appear to be directly affected. Any discussion of the
desirability of revising Title 1k would be beyond the scope of this
study.

10. Amended Statutes. (1) The amendments proposed to present

Section U5la, dealing with attempts, are merely stylistic, to bring it

into conformity with the proposed basic arson enactments. Secticn US5la

should logically follow proposed Section 450 in any eventusl recodificetion.
(2) A change seems desirable in the felony-murder rule, in view

of the divisicn between arson and aggravated arson proposed in the draft.

The rule has often been criticized as creating a potential offense of

strict liability end permitting the infliction of capital punishment

on an actor who lacks culpabllity for the hamicide {although not for

some other felony). This is not the place for a general appraisal of

the rule. It has been eliminated in England by Section 1 of the 1957

Homicide Act. Its application has scmetimes produced absurd results

in other jurisdictions. No Californie case has on its facts gone so far

ag to impose strilet liability for homicides cccurring ' in the course of a

felony, although dicta to that effect are not lacking. But the question

is inescepably presented by the proposed statute whether such liability

should be in principle permitted. Unaggraveted arson excludes the
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conscious disregerd of e substantial risk to life. If the judgment
cannot be mede that such a conscious dlsregard existed, it is submitted
that imposing liability for murder becomes indefensible. One who burns
property under circumstances which do not brand him as reckless with
respect to a risk to human life is not a murderer, in any meaningful
sense of the word. Consequently, it seems that the felony-mader

rule should not come into play unless the prosecution makes out a case
of aggravaeted arson, as that term 1s used in the statute, To put the

matter another way, the felony-murder rule would then, with respect

te arson, merely aggravate the punishment of an actor who is already

punishadle for a criminal homicide; it would not make criminal a homlcide
which is otherwise non-criminal.

(3) BSection 64l deals with the circumstences under which an
extended term of imprisonment may be imposed for hebitual criminality.
Jot all prior felony comvictione bring these provisions into play.
Inetead, the statute contains an enumeration of “priors". The governing
criteris are not articulated, but the contents of the list suggest that
the intention was to include only those felonies characterized by
reckless disregard of risk to life or limb: robbery, first degree
burglary, :t‘o:fci'ble' rape, arson wader Section B47a ("dwelling housee},
etc, Under the differentlation proposed in the present draft, it seems
plainly appropriate to 1imit the applicability of the habitual offender
statute to "aggravated arson.”

(4) Similar considerations appear to have motivated the Legilslature
in prescribing the circumstences under which probetion may not be granted

to a prior offender. The list of offenses in Section 1103 is almost
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identical to that in Section 64l. Here, tco, "aggravated arson" eppears
to be the appropriste limitation.

11l. Statutes Unamended but Affected by the Prcposed Revision. The

situetion with respect to Section S48 hes been dlscussed above in Comment
9. The only other directly affected provisicns are those of Sections
11150-11152, providing a system of notice to fire departments when a
peracn convicted of arson 1s released from custody. Unlike the situation
with respect to Sections 64k and 1103, it appears that these provisions
are meant to apply with egual force to all firesetters. Conseguently

no amendment seems nNecessaYy.




Femo. No. 2(1962)
EXHIBIT III

Penal Code Section 664 provides:

Every person vwho attempts to commit any erime, but
fails, or is prevented or intercepted in the perpetration
thereof, is punishable, vhere no provision is made by law
for the punishment of such attempts as follows:

1. Offense punishable by five years or more. If the
offense so attempted 1s punishable by imprisonment in the
state prison for five years, or more, or by imprisonment in
a county Jjall, the perscn guilty of such attempt is
punishable by imprisonment in the state prison, or in a
county Jall, as the case may be, for a term not exceeding
one-half the longest term of imprisonment prescribed upon a
conviction of the offense so attempted; provided, however,
that if the crime attempted is one in which there is no
maximum sentence set by law or in which the maximum
sentence ig life Imprisonment or death the person guilty
of such attempt shall be punishable by imprisonment in
the state prison for a term of not more than 20 years.

2. Offense punishable by less than five years, If the
offense so attempted is punishable by impriscnment in the
state prison for any term less than five yeaxrs, the
person gullty of such attempt is punishable by imprisconment
in the county Jjail for not more than one year.

3. Offense punishable by fine. If the offense so
attempted is punishable by a fine, the offender convicted
of such attempt is punishable by a fine not exceeding
cne-half the largest fine which may be imposed upon &
conviction of the offense so attempted.

4. Offense punighable by jmpriscnment and fine. If the
offense so attempted is punishsble by imprisonment and by
6 fine, the offender convicted of such attempt may be
punished by both lmprisonment and fine, not exceeding one-
half the longest term of impriscnment and one-half the
largest fine which may be imposed upon a conviction of
the offense so attempted.
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lemo Ho. 2(1962)
EXHIBIT IV

s _
Paragraphs 3 snd L of Section 1203 of the Penel Code may be

summerized as follows:
1. There is a State policy againgt granting probation where:
({__a) Defendant’ is convicted of robhery, hu:zlar,r ar arson and
| aerenaantmmaﬂthademrmapmattmor |
‘ gerpetratimnf‘bhem'mearat tiﬁeﬁfmt,
| \(‘b) Defendant is con‘vietad of sy ortse. anﬂ
o) !}efenda.nt used ar attemp'heﬂ. to use a deadly mpon
‘xq:on a persdn :ln 't.he perpe’imstim of the nrime for.
o which he is cmvicted, or ‘
C () ‘Derenaant wimly 1nﬂictaeﬁ grea‘b bouly njury
| | "ortorture mtheperpemuanofthecriue tw
'which he is convie’bed, o _
(3) nerenaant was previoua:ly cmma of & felony
(o:r of &n ofrenaa whieh #auld }n've 'been a felony
| 1f comitted 1n Galifomia) N |
2. There is an absolube prahibi‘b:lon aga:lm sraa'hing prohaticn
where:. o : _ . SR R :
(‘a)‘ Dei‘enda.nt is, cmwictad af ‘burglary ﬂi'th exgﬂ.osives, rape
with foree or vialence, mrder, maml.t w:l:bh intent to |
| nmrdea', a.ttemp‘h f.a mrder, trm mcking, kiénappins,
~ escape frmn & state prisen (hereiharter refema to as
the mmed offenges) or conspirac:,r to ccmit any of 'bhe

above am:l defendent was armed w:l.th & deadly weapon
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(b)

at time of perpetration of the crime or at
time of arrest; or
Defendant is convicted of eny crime and
(1) Defendent used or attempted to use a deadly
' mponqpanaperson mtheperpetmtimofthe -
 erime for' which he is cemvicted; or '

| (2) Defendan't wﬂma,y inflicted great boauy injury

or tortm in the pemetra.tian of the erime for
 whieh be' is emicted, _ .

- (3) Daranﬁan‘b m pa'evmlr ccmrietea of two

 There 1

- i'elmies (wot oﬂm&a uh:l.ehwaulﬂ bhave '-beqm
i releuies ir casﬁﬂ.‘l:teﬁ :Ln w,iform}

15 an absolm prohi‘hitlbn agaimﬁ ymm prohatim

‘Derendant is can?ieteé. b? tho namﬂ. nffcnses y extcrbion,'

"‘sexer!msﬁmﬁﬁﬁ,aﬁﬁw%atthemcm

'or cuﬁspirac:,rta enmd.t wartmﬁmmuw

m jprev:l.onsl;r cmvic‘bed ef a rexmy {or of s offense
wh:lch ‘srou.’i.d ha?e ‘been a. felau:f 42 cumittaﬂ in -

| Galifornia)

Ing

18 an a.‘bséslute prohib&tim aga.im g,t-antmg praba.tion

Befendm is convictad o:r ﬁ erime anﬁ defenﬁmt m

previously convicted cf a relmy (aa- af ah offerise which

would bave been a feloay if commsga in Califon_lm) and
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(1) Defendant was armed with a deadly weapon at time of
perpetration of the previous crime or at time of
arreat therefor; or

‘ (2) Defendant used or attempted to use a deadly wespon
upon e person in the perpetration of the previous
. erime, or

(3) Defendemt wilfully inflicted great bodily injury or
torture in the perpétration of the m. '1ous--crim.

5. There is an abaolute prohibition against gramting probation
whare, in the discharge of his duties:

{a) Any State or local publ;é official or pemce officer
accepted, gave or offered to accept ar give any bribe
or embezzled pubi.{c money ar was guilty of extortion.




