10/8/62

Memorandum No. 58(1962)

Subject: Study No. 52(L) - Sovereign Immunity (Insurance)

Attached is a copy of the revised tentative recommendation relating
to Insurance Coverage for Public Entities and Public Cfficers and Employees.

We propose that this recommendstion and proposed legislation be
printed as a separate pamphlet. We want to send it to the printer and have
it printed as scon as possible. We also need to have the bill preprinted
as socn as possible, Accordingly, we need %o give final approval to the
text of the recommendation and the proposed statute at the October meeting.

A sample of the Cover and Title Page for this publication and of the
Letter of Transmittal is aslso sttached.

We propose to make the followlng changes in the revised tentative
recommendation:

(1) We propose that the title be changed to "Insurance Coverage
for Public Entities and Public Employees.” This would delete the words
"Officers and" from the present title. This would shorten the title
without any loss of meaning.

(2) The new part added to Division 3.6 would be Part 6 instead of
Part 5. BSee page 15 et seq. of tentative reccomendatior attached. This
change i8 required in view of the organization of Division 3.6. See
Memorandum No. 74{1962) for outline of Division 3.6.

(3) We propose to renumber the sections in the first portion of the

statute. Section 990.1 would become 989.1 and the following sections
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REVISED
TENTATIVE RECOMMENDATION
of the
CALIFORNIA LAW REVISION COMMISSION
relating to

Insurence Coverage for Public Entities and Public Officers and Employees

NOTE: This is a teptative recommendation prepared by the California

law Revision Comnission. If is not a final recommendation and the

Commiseion should not be considered as having made 2 recommengation on a

particular subject until the final recommendation of the Commisslon on

that subject has been submitted to the Iegislature. This material is

being distributed at this time for the purpose of obtaining suggestions

and comments from the recipients and is not to be used for any other

purpose.
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REVISED

TENTATIVE RECOMMENDATIGH

of the
CALIFCENIA LAW REVISION COMMISSION
relating fo

Insurance Coverage for Public Intities and PubliCVOfficers and Employees

A pumber of California statutes either authorize or require public
entities to insure against their own tort 1liability and against the
rersonal tort liability of their officers and employees.

The principal statute authorizing local public entities to purchase
insurance against their own tort liability is Section 1956.5 of the
Government Code. This section provides local public entities with
ample statutory authority to insure against both negligent and intentional
torts. There is no similar general provision expressly autktorizing
the 3tate to insure against tort liability; but such authority may
exist, by implicetion, under Government Code Section 624, Other statut.-
that apply to particular types of local public entities or to particular
kinds of activities are inconsistent with these general provisions and
provide for a more limited authority to insure. For example, Vehicle
Cofle Secticn 17003 authorizes public entities to insure themzelves
against llabllity arising out of the negligent--but not the intentionally
tortious--operation of motor vehicles. It is not clear whether the
authority to insure against all forms of tort liability glven by Section

1956.5 is limited by special insurance statutes like Section 17003.
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The principal statute authcrizing public entities to insure
their officers and employees against personal lisbility is Section 1956
of the Government Code. This section authorizes any public entity
to insure its personnel against liability for negligence, false arrest
and false imprisonment, but does not authorize insuring public personnel
against other intentional torts. Thus, for example, a city park director
who is required by the terms of his employment to maintain order in s
city park, and who acts in good faith but with excessive force in
removing a rowdy from the park area, would noi be protected by the
insurance authorized by Section 1956~l On the other hand, Education
Code Section 104k, which applies only to scheol districts, makes it
mandatory for every school district governing board to insure its
officers and employees against personal liability for negligence and
makes it permissive for the board to insure them against personal

2 There are a munber of other statutory

liability Tor intenticnal tcrts.
provisions relating to insurance for public personnel: Some of these
permit extremely brcad insurance coverage; others are limited to

relatively narrow types of personal liability.

1. Although not authorized to insure him against personal liability,
the city apparently would be required by Secticn 2001 of the
Government Code to provide counsel and pay the other costs of
defending the action Lrought against him. Section 2001 requires
the public entity to provide for the defense of an action against
an employee for "any damsges caused by any act or failure to act
by such employee occowrring during the colrse of his service or
enployment.” The ccst of the defense can be recovered from the
employee only if he "acted or failed to act hecause of bad faith

or malice." See 39.idv. Ops. Cul. Alty. Gen. 71{1962),

2. Insurance may be provided under Section 10kl to cover perscnal
liability "for any act or omission performed in the line of official
duty."
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Scme statutes that authorize or require insurance to be purchased
out of public funds expiiciily provide that such protection may be in
the form of a self-insurance system. But most of the statutes do not
mention self-insurarce, thereby possibly inplying that self-insurance
is not perrdssible.

Insurance permits the risks of tort limbility to be spread over
a broad base, thus relieving the individual insured of the possibility
of a ruinous judgment. Moreover, irnsurance mitigates the fiscal
consequences of tort liability, for it permits the insured to plan an
orderly financial program that converts potential tort liabilities into
predictable payments budgeted cn a curvent basls. The Law Revision
Commission has concluded, therefore, that public entities should be
given broad general authority to purchase insurance at public expense
and to self-insure. Accordingly, the Commissicn recommends that legislation
be enacted to achieve the following specific objectives:

1. All types of public entities should be expressly authorized
to insure themselves against any lisbility which may be imposed upon
themr by law. All public entities may have this authority now, but an
express statutory provision is desirable to make clear that a public
entity's authority to insure is as broad as its potential liability.

2. All types of public entities should be expressly authorized
to purchase insurance to cover the perscoral liability of their officers,
agente and employees for all types of torts committed in the scope
of their public employment. All public entities now have authority
to insure public personnel against personal liability for negligent
acts and omissions and for false arrest and false impriscnment. But

authority to provide public perscnnel with insurance protection agsinst
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their personal ligbility for other intenticnal torts is presently enjoyed
only by school districts and a few other public entities. Giving all
public entities authority to provide their cofficers, agents and employees
with adequete insurance coverage will enable a public entity, if it so
chooses, to encourage its personnel to perform their duties diligently
without fear of perscnal lisbility. Moreover, the distinction between
an intentional tort and a negligent one is nct always a clear cne; it
sometimes depends on how the plaintiff phrases his complaint. Coverage
of all tort liability would provide protection without regard to how the
complaint is phrased.

3. HNot only should public epntities be authorized to insure against
any liability, but they also should be authorized to insure against the
expense of defending against claims, whether or not liabiiity exists on
such cla.ims.3

. Public entities should be expressly authorized to insure either
by purchasing commercial liability insurance or by adopting a program ol
self-insurance through the establishment of financial reserves, or by any

combination of the two methods.h Full insurance coverage from a commercial

3. This will codify the holding in Burns v. American Casualty Co., 127
Cal. App.238 168, 273 P.2d 605 (1954; (county board of supervisors had

authority to purchase insurance to cover all risks for which the county

and its employees might be liable and also to purchase protection
againgt the expense of litigation on claims against the county where
it was protected by sovereign immunity}

k. BSection 1045 of the Education Code which limits authority of school
districts to self-insure should be retained. As indiceted infra, the
Commission has not had an opportunity to give sufficient study to the
insurance problems to determine whether insurence should be required.
Accordingly, the Commission has concluded that, until suchk study is
completed, the existing statutes which require school districts to
insure and limit their authority to self-insure should be retained.

I
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insurer may be deemed practically indispensable by many entities. Others,
however, may determine that adquate protection at the lowest possible

cost can be provided through a program of gelf-insurance, or a combination
of self-insurance plus an excess coverage policy purchased from a commercial
underwriter.

5.. Public entities should be authorized to purchase insurance
from a fiscally sound nonadmitted insurer when insurance cannot be obtained
from an admitted insurer. School districts already have this autharity.

6. 'Two or more local public entities should be authorized to provide
insurance for the entities and their officers, agents and employees by Jjeointly
purchasing commercial insurance or by a joint self-insurance program or
by a combination of these methods.5 In some cases, Jjoint insurance programs
might permit economies which could not be attained through individuel
insurance programs.

7. The recommended legislation should not limit or restrict, nor
should it be limited or restricted by, other statutes authorizing or
requiring public entities to insure againsi their liability or the liability
of their personnel. The recommended legislation contains a rrovision to
make this clear. Thus, special statutes vhich now suthorize purchase of
only limited coverage insurance will not be construed to prevent a public
entity from securing full insurance coverage pursuant to the recommended
legisiation. Nor will the recommended legislation limit or restrict

exigting statues that require insurance.

5. Although this probably would be possible under the Joint Exercise of
Powers Act {Government Code Sections 6500 to £513), the recommended
legislation contains a specific authorization so that there will be nc
doubt that this authority will exist.
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8. The Commission dees not recommend at this time that all public
entities be reguired to provide insurance covering their own liability or
the personal liability of their officers, agents and employees. The
Commission has not had an cpportunity tc give this matter sufficisnt study
to be prepared to make a recommendation concerning it. The Commission plans
te continue its study of the public entity insurance statutes and may
submit a recommendation relating to this matter to a later session of the
Legislature.

9. Various statutes that now authorize the purchase of insurance by
public entities will be superseded by the recommendea legislation and should

be repealed.

The Commission's recommendation would be effectuated by the enactirent

of the following measure:




An act to add Cnepter 5 (commencing with Section 99C.1) to Division 3.5

e
of Title 1 of the Government Code, and to add Part 5 (commencing with

Section 990} tc Division 3.6 of Title 1 of the Government Code as

enacted by Senate Bill No. ¥%% of the 1963 Regular Session,6 and to

add Section 11COT.4 tc, and to repeal Sections 1231, 1956, 1956.5,

1959 and 53056 of, the Government Code, and to repeal Section 17003

of the Vehicle Code, and to repeal Sections 22732 and 35757 of the

Water Cods, relating to insurance for public entities and public

aofficers, agents and ermployees.

The people of the State of California do enact as follows:

SECTION 1. Chapter 5 (eommencing with Section 990.1) is added to

Divisgion 3.5 of Title 1 cof the Government Ccde, to read:

CHAPTER 5. INSURANCE

Article 1. Definitions

990.1. Unless the provision or context otherwise reguires, the
definitions contained in this article govern the construction of this chapter.

990.2. "Fmployee" includes an officer, agent or employee.

$990.3. "Employment” includes office, agency or employment.

990.%, T"Enactment" means a constitutionzl provision, statute, charter

provision, ordinance or regulation.

6. Senate Bill No. *¥¥% will be the bill introduced to effectuate the
Commission's recommendation relating to tort liability of public entities
and puilic officers and employees. See Recommendation of Caliiornia Law
Revision Commission relating to Tort Lighility of Public Entities and
Public Officers and Employees (September 1, 1562).

~f-
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990.5. "Injury’ meazns death, injury tc 2 persocn, damage to or loss
of property, or any other injury that a person may suffer tc his person,
character, feelings or estate of such natuvre that it would be acticnable
if negligently or wrongfully inflicted by a private person.

990.6. '"Local public entity" includes any county or city and any
district, local authority or other political subdivision of the State,
but does not include the State or any office, officer, department, division,
burean, board, commission or agency of the State claims against which are

paid by warrants drawn by the Controller.

Article 2. Insurance for Local Public Entities and Their Personnel

991.1. Except for a liability which may be insured against pursuant
to Division 4 {commencing with Section 3201) of the Labor Ccde, a local
public entity may:

(a) Insure itself against liability for any injury or agasinst any
part of such liability.

(b) Insure its employees against personal liability for injury resulting
from any negligent or wrongful act or omission in the scope of their employment
or againgt any part of such liability.

(¢) Insure against the expense of defending against claims against
the local public entity or its employeses, whether or not liability exists
on such claims.

001.2. A county may insure the officers and attaches of its superior,
municipael and justice courts against personal liability for injury resulting
from any negligent or wrongful act or omission in the scope of their employment

or ageinst any part of such liability and also may insure against the expense
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of cefending claims against such officers and attaches, whether or not
ligbiiity exists on such claims.

991.3. The insurance authorized by this chapter may be provided Ty:

(a) Self-insurance, which may be, but is not required to be, funded
by appropriations to establish or maintain reserves for self-insurance
Turposes.

(b) Insurance in any insurer authorized to transact such insurance
in this State.

{¢) Insurance secured in accordance with Chapter 6 (ccmmencing with
Section 1760) of Part 2 of Divisicn 1 of the Insurance Code.

(d) Any combinstion of insurance authorized by subdivisions {a), (b)
and (c).

991.4. The cost of the insurance authorized by this chapter is a proper
charge egainst the local public entity.

991.5. Two or more local public entities, bty a joint powers agreement
made pursuant to Article 1 {commencing with Section 6500) of Chapter'5 of
Divigion T of Title 1 of the Government Code, may provide insurance authorized
by this chapter by any one or more of the methods specified in Section $%1.3.

991,56. Where an enactment, other than this chapter, authorizes or
requires a local public entity to insure against its liability or the liability
of its employees:

{a) The authority provided by this chapter to insure does not affect
such other enactment.

(b} BSuch other enactment dces not limit or restrict the authority to
insure under this chapter, but nothing in this chapter permits a school
district to self-insure in any case where the school district is required to

insures except Lo the extent authorized by Section 1045 of the Education Ccde.

G-



991.7. Reither the authority provided by this chapter to insure, ncr
the exercise of such authority, shall:

(a) Impose any liability upon the local public entity or its employee
unless such liabiiity otherwise exists.

(b) Impair any defense the local public entity or its employee may
ctherwise have.

SEC. 2. Bection 11007.4 is added to the Government Code, to read:

(a)} As used in this section:

(1) "Employee" includes an officer, agent or employee.

{2) "Employment"includes office, agency or employment.

(3} "Injury" means death, injury to a person, damage to or loss
of prorerty, cr any cther injury that a person may suffer to his person,
character, feelings or cstate of such a nature that it would be actignatle
if negligently or wrongfully inflicted by a private person,

{b) Except for a liability which may be insured against pursuant to
Division L4 (commencing with Section 3201) of the Labor Ccde, any state
agency may, subject to Section 11007.7:

(1} Insure itself against liability for any injwry or against =ny part
of such liabkility.

{(2) Insure its employees against perscnal liability for injury resulting
from any negligent or wrongful act or cmission in the scope of their
epployment or against any pert of such liability.

(3) Insure against the expense of defending against claims against
the state agency or its employees, whether or not liability exists on such

claims.
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{¢) The insurance asuthorized by this section may be provided by:

(1) Self-insurance, which may be, but is not required to be,

funded by appropriaticns to establish or maintain reserves for self-insurance

purposes.

{2) Insurance in any insurer authorized to transact such insurance
in this State.

{3) Insurance secured in accordance with Chapter 6 {commencing with
Section 1760) of Part 2 of Division 1 of the Insurence Code.

(k) Any compination of insurance authorized by paragraphs (1),
(2) and (3).

{(d) The authority provided by this section to insure does not
affect any other statute that authorizes or requires any state agency
to ingure against its liability or the liability of its employees.
Except as otherwise provided in Section 11007.7, no other statute liffiits
or restricts the authority to insure under this section.

(e) Neither the authority provided by this section to insure,
nor the exercise of such authority, shall:

(1) Tmpose any liability on the State or an ermployee thereof unless

such lilabllity otherwise exists.

(2} Impair any defense the State or an enmployee thereof may otherwise

have.

SEC. 3. Section 1231 of the Govermment Code is repealed.

[2231.--Each-esunty;-eityy -district -or-cther-political
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SEC. #. Section 1956 of the Government Ccde is repealed.

T o~ 2 3 +
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akAYPESEc-er-aay-otRer-grblis —agenReF-e¥~-publiz-acrpersbicar-e¥
gperabed-by-sr-under-the-direckien; ~antkerity-or-at-the-raguess
sf-any-sublis-officer, ]
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SEC. 5. Scction 1956.5 of the Government Code is repealed.
[195625+---A-eounkyy~eiby;-aistriet;-oF-any-cther-publie
ageney-o¥-prblie-corperatier-Ray-incdre-itsedf-aEazRss-any
1iabilisy.-other-thap-a-2iabidity-whizh-may-be-inpured-againgt
pursuHant-se-Divisien-b-pf-the-Leber-Cedey-eibner-by-seid-
iREuUFraRee-oF-iE-2RF-iEB8drer-avsherized-se~-5Srangaek-sueh
imsurance-in-she-Stata~r--The-promivm-for-guei-inauranee-16-a
preper-oharge-against-such-eounty;-eiby;-digiriet-er-other

public-pgoney-o¥-pRblis-corperasisn- |

SEC. 6. Section 1959 of the Government Ccde is repealed.

1029, - -Eash-eounty -may-insuse-the~efficers-and-arbaches
ef-its-suparicry-sunicipaly-ard-justizse-eouris-azatnst-any
1iabiliby;-sther-than-a-tiabitity-vhieh-may-te-inpured-agaings

wn@er-the-provinicns-~ef-Bivis igp-l-ef-the-Laber-Cedey-Ffer-iniuries
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sr-demasges-resuliing-frem-tasir-neglzgence—eF-cA¥eleS6RLER
during-tke-scurse-of-their-gervice-sr-ompiayeents -~ The-prepiue
for-sha-iEsuranee-i5-a-Erapep-aharge-agaitnst-the—breasury-«f-the

aeuntye |
SEC. 7. Section 53056 of the Government Code is repealed.

(53056~ --A-1s2al-agensy-Eay-iRsure-apainsi-2iabilityy-exaers
a-liability-whieh-aay-beméasu?eé—agaénst—gu;suant-te-Divisien-h—
ef-the-Laber-Cede;-for-injuries-cw-darages-resdlbing-fren-the
dongerous-er-deferbive-osnditzen-of-pdblic-properby-by-seif-
insaranee;—e¥—iasafaaee-én-aa-aésitteé—insure;-{exeept-én-%he
page-of-seheel -adiciriet -goveralng -beards-ta~bhe~exbenk-they-axra
aubherized-to-plaee-inpuranee-Lin-nepadritied ~-tnsurers-by~Seetions
20Lk-and-15800-gf-she-Edueabicrn-Code- 3=~ -The-prenius-for-the

inpuranee-is-a-¢hargr-against-the-Leeal -agensy= ]
SEC. 8. BSection 1T0C3 of the Vehicle Code is repealed.

(17003 r--ARy-pHELie-agopey -HAY-LtREEFe -againeb-2iakility
wRder-thic-chaptar-L+a-any-Lreuraree-eompaar-autheriged~be-sPansaet
the-business-ef~suek-tnowranee-in-the-State-of-Satifernias; -and
the-premivm-£fer-the -inserarce-chall-be-a-proper-charge~agatned

the-general-fupd-sf-the-publie-ageney~- ]
SEC. ©. Secticn 22732 of the Water Cocde is repealed.

(28732~ -Any-dirtriot-Eay-enrEy-2rd ~Fay-For-inpuranae-he.

!

eever-any-tipkility-ef-the-distrieby-its-efficersy-eHpreyeesy ~6F-
sRy-of-thems |
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SEC. 10. Section 35757 of the Water Code is repeszled.

{2 ?5?1--Aay-éist?ie%-éayhea;%y-ané-gay—ie;-iasuranee-te-35¥eE-&ny
23ability-sf-the-districty;-ibs-officersy-enpleyessy-sr-ap¥-of-ther- |

SEC. 11. Part 5 (commencing with Section $90) is added to Division
3.6 of Title 1 of the Government Code as enacted by Senate Bill No. *¥¥ of

the 1963 Regular Session, to read:
PART 5. INSURANCE

990, Except for & liability which may be insured against pursuant to
Division 4 {commencing with Section 3201) of the Labor Code, a local public
entity may:

(a} Insure itself against liability for any injury or against any
rart of such liabpility.

| (b) Insure its employees against personal liability for injury resulting
from any negligent or wrongful act or omission in the scope of their employment
or against any part of such liability.

(¢c) Insure against the expense of defending against claims against
the local public entity or its employees, whether or not liability exists
on such claims.

900.2., A county may insure the officers and atltaches of its superior,
municipal and justice courts against perscnsl liability fer injury resulting
from any negligent or wrongful act or cmission in the scope of their
employment or against any part of such liability and also may insure against
the expense of defending against claims against such officers and attaches,
whether or not ligbility exists on such claims.

950.4%. The insurance authorized by this part may be provided by:

-15-




(a) Belf-insurance, which may be, but is not required to be, funded
by appropriations to establish or maintain reserves for self-insurance
purpeses.

(v) Imsurance in any insurer authorized to transact such business in
this State.

(c) Insurance secured in accordance with Chapter 6 (commencing with
Section 1760) of Part 2 of Division 1 of the Insurance Code.

(d) 4ny combination of insurance authorized by subdivisions (a},

{b) and (c).

960.6. The cost of the insurance authorized by this part ig a proper
charge against the loecal public entity.

990.8. Two or more local public entities, by a joint powers agreement
made pursuant to Article 1 (commencing with Section 6500} of Chapter 5 of
Division 7 of Title 1 of the Government Code, may provide insurance
suthorized by this part by any one or more of the methods specified in
Section 99C.4.

991, Where an enaciment, other than this part, authorizes or requires
a local public entity to insure against its liability or the liasbility of
its employees:

(a) The authority provided by this part to insure dces not affect
such other enactment.

(v} Such other enaciment does not limit or restrict the authority
to insure under this part, but nothing in this part permits =z school
district to self-insure in any case where the school district is required
tc insure except to the extent authorized by Section 1045 of the Education

Cocde.,
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991.2. Neither the authority provided by this part to insure, nor the
exercise of such authority, shall:

{a) Tmpose any liability upon the local public entity or its employee
unless such liability otherwise exists.

{(b) Impair any defense the local public ertity or its employee wmay
otherwise have.

SEC. 12. The addition of Part 5 to Division 3.6 of Title 1 of the
Government Ccde as enacted by Senate Bill No. *#% of the 1963 Regular
Session by Section 11 of this act, shall become effective only if Senate
Bill Wo. **¥ is enacted into law at the 1963 Regular Session, in which case
it shall take effect at the same time as Senate Bill No. #¥%, and the
addition, ty Section 1 of this act, of Chapter 5 to Division 3.5 of Title

1 of the Government Ccde, shall be of no force or effect.
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