#36(L) 2/19/66
Memorandum 66-4
Subject: Study 36(Ll) -- Condemnation Law and Procedure (Taking Pogsession
Prior to Judgment)
We forward with this memorandum a copy of pages 1-2T of the text
and pages 1-9 of the footnotes of the staff research study on Possession
Prior to Final Judgment in California Condemnation Precedure, (We are J'
sending you this portion of the study now so thet you will have time to.
read it prior to the February meeting, We plan to send you the remainder
of the study within the next few days,)
In accordance with the Commission¥s previeus directive, we are
planning to have the research study printed as a law review article
(after the study has been edited and carefully checked) if we can make
arrangements so that the published law review artiele will be avallsble
in time to permit us to reprint it in our report to the 1967 Legislature. %
We will assume for the purpogses of this memorandum that you have ;
read the attached portion of the research study with care, Jlance, we I
merely outline the policy question prasented by this portisng

1. Ccnstitutinnal amendment, It is impossible to predfet with

certainty the attitude ¥ the Califernia Supreme Court weuld take to
legislation, rather than a constitutiensl change, extending the right

of immediate possession. The study concludes that leglslatien extending
the right of immediate possessisn would probably be held constitutionals;
nevertheless, we recomménd that a proposed constitutional amendment
(study, pages 26-27) to Section 14, Article I of the California Constitum=
tion be included in our package on possession prior to final judgment.

The suggested amendment would give the Legislature pover to determine




whichscpndemers should have the right of immediate possession and for

whﬁt purposes. It would also require tha£ the "probable just compensa-
tian"rfor ‘the property be pald to the owﬁer.of the property or deposited
in-ééurt for him before posséssion of th; pfopérty could be taken. The
amﬁn&men@,is substantially the same as the one proposed by the Commission
inqi§61.

In connection with the history and censtitutionel problems of
immediste possession procedure in California, see the attached exhibits:
Exhibit XTIT (gold) (argument submitted to the voters in support of the
1918 Constitutional Amendment); Exhibit XIV (white) and XV (pink) ex-
tracts from Debates and Proceedings of the 1878 Constitutional Convention.

Respectfully submitted,

John I[. DeMoully
Executive Sscretary
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COMDEMNATICN GF RIGHT OF WAY.FOR PUBLIC USE. Assembly Constitu- |
Amends Sectlon 14 Arteele [ of Constilufion. Excepts .

eountics Trom previsions requlring compensation be first made or pald inte court

for ewuer hefore right of way ls appropriated; sdds provise autherlzing state,
13 politival sul«liviston thereed or Jfsirict, &pon commencement of condempation
s ws fur right of way, to take immediate possesslon thereof upon making
posils dn such ampunts as coure may delermine adeguate to secure to xO
owner fmiiediile payient as compensaiion therefor, perroitding court on motion | -

tlonal Amendment 31

Preroedis
oy deo

atd upon notice 10 alter amoant of such security. %

Assumbly Constloetionst Amenement No. 3’—-{.
resolistion o Giepase o e poeople of the
Frate of Cilifornin an umendment to sectlon
Fouriveen of ar
relting to 1)

fur pubbic usy
Tlhir irt » Binte of Cutifarnta, at
| {2 TR [T cuving on
thee ol bundred
suvend icrs ol .

e rald g

voting therefor, hereby proposes to the people of
the State aof Californin that section fourteen of
article one of the constiiution of thiz state be
amanded so ag to read as follows:

PROPOSLD AMEXDIEXT,
(Propozed ehancges in provisions are printed tn
. bluck-iget typed
Soe. 14, Private property #hali net he -taken
or damaged for puhlic use without just com-
pensntion navinz frst been made 1o, or paid nto
court for, the owner, and me right of way stall

Page 3k

e appropriatied o the use of any corporation,
except o muntcipal corporatiorn o A& county,
untll full compengation thercfor he first made
I nyoeo ) pe ascerialied and pakd into court
for 1l owner, Irresnective gf any bonefits from
et proposed by such gorperalion,
whsation shallk be asceriained by a
heey, uniess a fury be walved, za {n suver eivil
coses noa court of reeord, as shall e pre-
serited by law; provided, that In an acilon In
eminent damain brought by the stats, % &
. eounty, dr a municipal corporation, er a drafn.
age, lrrigation, levee, or reclamation districe,
the aforcanid state or political subdivigion
therecf or district may tgke immediats posses.
sion and use of any right of way required for
& public uss whether the fee thereof or an
ezsement therefor be sought upon flrst com-
mencing eminent demaln proceedings according
to law ln a court of competent jurlsdiction and
thersupon giving cuch security In the way of
meney depssgits 23 the court In which such
proceedings are pending may direct, and n
such amounts as the court may determine to
ke seagonably adequate to securs 0 the owner
of the property sought to be taken [vmediate
payment of Just compersation for such taking
and any damage Incident therets, [ncluging
damages suctalned by reasen of an adjudica-
tien that there l3 no necessity for taking the
property, as soon a8 the sameé can be ascers
tained according to law,. The court may, upon
motion of any party to sald eminent domain
proceedings, after such notice to 1he othar
partias as the court may prescribe, glter the
amount of auch sdcurlity so reguired in such
proceedinge, The aklng of private property
for a railresd rus by steam or electric power
for logging or jumbering purposes shall be
deemed & toking for a pubiic use, and any.
person, firm. company, or corporatlon taging
E:r;‘iﬁtef pror-er;y under ithe éa*;\lr o1 emlpent do~
or Euc TROses sha thereiy
thereby hecviae ;:; f.I;:‘.-mman carrier. pon Aand

Sectlon fourteen, article one, praposed 10 be
ameruled, now reads as follows:

EXISTING PROYIIIONA.
(Provizsions proposed to be repealed are nted
. In {talica) pri

See. 14, Private proporty skhall noet be taken
oy damaged for public use withgut Just com-
pengation having kret been made tg, or pald into
court for, the owner, and no right of way shaf!
be appropriated 1o the use of any corporation
other thaor municipal until full compensation
therefor be first made In money or ascertained
and paid into eourt for the owner, lrrespective
of any bLenelits fromt any improvement proposed
by such corporation, waich compensation shall
be ascertalned by & jury, unless a fury he
walved, as In otber eivil onses fn & cour: of
record, 03 ahall be prescribed by law., Thetaking -
of private property for a railroad run by siewm
or f:]ee:‘rfc powver for logzing or lumbering nur-
posos ghall e deemed o taking for a publie use,
agd any person, i, conpany or corporation
taking private property under the law of ctnf- -
nent domadn tor such purposes shall thereupon
apd thereby become 3 common earrler,

ARGUMENTS IN FAVOR OF ASSEMEBLY
CG{\‘STITUTIONAL AMENDMENT MO, 3L
The priacipal purpose of thiz amendreent is o

poermit the sinte, & county, a municlpal corpora-

tion, or 1 drafnage, iesigatlan, levee or réclamas
thon disteled, when acquinlag rights of waey endy,

in eminent domafn proceedings, 10 take pozses-
sloh upon commencing A condemnation soll and
depesiting In court such sunount of cosh woney
na I5 fixed by the gourt to secnre Lhie awhers In
the finat payment of the compensation snd
damages fixed hy the jory. 12 1 chould appear
later that this emount Is Inaderuate thc court ls
empowered 10 lncreass It

Experlenca has shown {hat clties, in acquicing
long etretches of rights of way for publle pur-
poses, nra often heid up by unreasonable wnd
arbltr2ry owners who attempt {o take advantege

& a nite which requires that the city can not go

Into possesslon prior to a jury actuaily fixing
the compensation to be pald.

This has led {¢ the adoptlon of such am
amendment a9 18 here propesed in the following
{wenty-one  states: Arkansas, Connecticut,
Florida, Indlana, Kaonses, Maine, Maryland,
Massachusetts, Aichizan, Minnesota, Xebrosks,
Kew York, Northk Caceilna, Ohlp, Pennspivanis,
Scuth Carolina, Tennessce, Tiah, Vermont, Vir-
glniz and Wisconsin,

Also, In the acqulvition of rights of way by
publie éistricla for ficod contral, §t I3 zornetimes
absolutely Emperative, because of storm and
weather conditlons, and In order 1o protect vaut
areas of land und save property of Inealenlable
value, ‘hat these districta be glven the power
10 epter into {mmediale possession, ;
Anuther change effected by the amendmint ia
1o extend to countics the sime priviizges that a
municipal cotforation now has 1o set off benefila
that miglit resuit {0 an oweer'a property In de-
termining the compensation that must be paid, .

7 LEp (GEDEARE,
Assomblyman Fifrteenth District,

As the law now stands, If ike state, or any
political subdivision thereof, =ecka to condemm
privata property for a right of way, for example,
for a rcad, an irrigntion canal, or for fleod pro-
tectlon, possession of Lhe property can not be
cbislned untit after a jury has determined the
amount of compensaticn to be pald for ihe
taking of such properiy. This may toke reveral -
months, The amendment proposed merely per-
wite the state or politlcal subdivision thersof,
after commencement of proceedinge to condemn,
by glving adequats securlty, to take npossession
of the property apd proceed with the woerk be-
fore the jury bas determined how rauch sbould
be padd. -

It can readily bo seen fhat this amendment
does not work aoy hardship upen the property
owner. TUnder the present Iaow the stale or
political subdivision can condemn property, and

" after o jury has fixed the damage and compene

satlon (o be pald, caa pay such amount and
enter loto posscssion, This amendment mercly
permity & change in the order of procecdings
The property owner will recelve cxactly the
some compensation that he would have recslved
and hiag the same remoedies

Under exlsting law, no matter how urgent
may be ilhe necessity, or how great may be the |
damages suffored By delay, posscssion can not
be oliained until after what may hecome pro-

tracted ltigation, ’ Y

This amendment 15 eminently just and falr
and will protect adequately both loe pullic Ine
tercsts and private rights

Yo L. DENNENT,

Assemblyman Forty-sixth Distriel,
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="M HAGER. Mr. President: I offer ihe fallowing amendment to
seplion R:Eulun: In Jine ome, ofter the word © laken,” Pnserd “or

RRMARES OF ME. HAOQXR.

Mu. HAGER. Mr. President: The origing) scetion reads, thit private
proparty shall pot be taken of dsmaged for publiense, 1 propose L restora
thiosa s Insoneinstances s milrond company eatsa trench elose up

- W man’s house, and while ey do not taka any of hjs property, it deprives
hisa of the usa of it bo & cortain extonl. This was brow ;:'etrw my holice
in.the cass of the Bocand street eut in Ban Franeisen, ngnera the Legis-

" lnture authorized » stroot Lo be col through, which left the houses pn
either sido high in the nir, sud wholly inscoessible. i wns destroyed,
although nons of it was taken or inoved away. Theredre 1any tuch cages,
whare & Wan’s pu'opuﬂi{ may bo materially damaged, whers nono of it
is petnully takons, 8o I sy, that m man shonld not be demaged without

mw:ﬁmtion. 1 think the original roport of the commities war right

in‘that respect,
T s EEMARKE DF MR. WILSON,

d;_!tn. WI%“ I:lxlml. Dintried. MrhI'rmidcnr.: I think 3 would bo
agoergus to 49 this provision iu this reapest,  Thia is the forn i
fich [l is found in neorly all the Comt.'rtutin.‘?:: in tha Unided Btotes,
1’€_¢’:w, to add this element of domage ia to enler into a now subjoct. I
Jbopening up & new question which has no imit.  You take the enss of
Bieut improveniont, sid this question of damage witl open up o very
wffile field for diseussion. My recollection i thui when this gaestion
s undor discushion in the mittes of the Whole, Hiare was a vory
farze preponuderance of the commitics in faver of this amendmont Lo
. weetion fourteon. I ib a9 very danpercus to undertoko to enter
info & new fleld. I have no di tion t enter inlo an argumenk
B L] -

npon .

*ffh. AGER. T refe}a; yon;(h Lhi:iaconnl.iiubion of Illinciz which says
"tpl%}verl shall not be takon or damaged.
M ILgON. That is ane,

" M MAGER. And the Constilution of Misouri. [Laughior.]
Ma. WILBON. If it comes all ihe way frown Pike, it must ba good.

]

Ap. CABSERLY. T aim sorvy t0 sor my friand’s fuith sbaken in the
Conatitation of Misscuri. He i now guoting from 1lineis,

Me. WILSON. I will say hera thot the Taet that it is found in the
redont Constitulions is no argument in il fevor, But thab it b found
in:ncarly all the okl Couslitutions is an argument, bécanse it slows
gt they Bavo tried ik, An cxperiment untricd is no srgumnent at all,
Now, theso new Conslitulions which n:i, fricnd constantly inbrades

this Convembion aro sinply nniried exporbuents. Phay do net
Joow whathor they will work well or not.  “Fhey wre simply trying the

iment.  In twenly yeara from now our chifdren can rofor to Lthem,
iﬁ?i';’l they have worked well, that will be tn arpument. Bt to pre-
sehit thy Cinstilution of Missouri hero withont kuow ing whethar it wiil
wark well or not, is no argument at w1l

& REMARXS OF KB, ROLPK.

M frotllir%*l liier.u!‘mlid;'?t:;lwi'igq mmemgehrerl that the Com-
mijttce e Whole thoroughly disen: this guestion.  Thess words,
oy demaged,” wers reporuuiyby the Cowmmnilles on BHI of Riglstuf
There wers inany ronsons urgsd why these words abonld be lafit uut,
A inan's property might bo damagad, whon he would bo entitlsd 1o
naeompensation. A man 1:15;&1. have & poiblic houss on o public high-
wiy, and the highway might clnm?ed for somo good cavse or otlior,
&a value of his smperty woold be lesencd by ruason of the Leavel

ing divertod, snd yet he would wot have a just right 0 claim dan-
apus.  Ho would bo damoged by reason of & public use. 1 thiok it
would be dsngerous 4 insert sueh a provision 13 thiv, Tam opposed to
the amendmont. ot

REMARES OF MH. RITER.

Mr. EBTER. Mir, Presidant: What if a corporation wanted bo build
& ¥oaul throngh Uie streckit of ncity. Toke for instanss, the Scoond strent
eal, The property Lhere s absolately destrayed, ond yeb nob a fouot
0. The bouses on cither kido ar in nbaolute dangir of sliding off
info Lhe streot boluw. T know thut what the peutleman from San Frou-
i3co saya nhont Lhis being on wnlrisd experiment, ja true, Lat i strikes
g that the justion of JL is appoaront; that wihen a wman'a property is
dinaged it cught 1o be paid for, 1w in favor of ihe amemlment, 1
hinle 3t ix Lhe Jeat we ean got.
Tus PRESIDENT, The guestion ix on the adoption of the amend-
moik.
Liivislon being called, the Convention divided, sad the amendment
woy , Ity u vote of 02 ayes lo 29 nos,
Mu. JIERR{NGTOX. Mr. Prosident: 1 offer an amendment.
Prx BECHETARY road:
ike out ull uller Lie word ‘owner,” line threa, down 1o cnd inelud-
ing-the word ¢ carporation,’ in line six.*

£ .
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REMARXS OF ll. EEEMNOTONM. . .
Ms IERRINGTON. Mr. Presidont: I desize,to eall fhe snclal

sltention of the Convention 1o that portion of the sotion. I sk your
watieful and patient attention for & moment, and I think it will l ne
further argument. ¥ I'rivato proporty shall not be tuken for publis uss .

without just compensation having heen first mado to or rid Conrt
for the owner,” ete.  Now, the first part of thet section Is in very pluin
terme.  That ends the roatier, as far ns 2 muonicipal corporution i -
cormed.  But there can be o uso for the sooond elnuse, sfier we huve
said cxpressly that the' compensakion must ba first modo or pakl into ihe
Court for the owner. .

. Ty PRESIDENT, The question is on the adoplion of the anvemd-
ment. .

o, CROSS. Mr. President; I offar an smendment,
-Tup BECHETARY rond: . .
“Insert sfior ‘jury in line seven, funiess & jury be waived, s in
other orimina} cases,’ * X
* Me CROSB. Mr. President: 1 will stats briefly the object of shis.-
This sectivn provides that al] cases where damnges aro nscssed, int taking
privata property for public use, it muat be amsessed by h:..inry. I no
Teason why this shoukl adwaye b done by s jury, if pariics chuoe
to waive a jury. The question of dunagesin this elosa of sosea is no il
forcut from tho guestion of davinges in other easca. 1L is enough Lo give
“efthar party the right Lo demand o jory. The jury entails eralile
expense, sl if both partics eliooss b waiva a Jury, that i all sufficlant,
i JORES, Mr. President: | wonld mercly mmke one suggestion,
(that the sume object can be neeomplished by striling vul thal farlion
i ralntion La w frial by jury, and Uion sestive soven comes in aud wys
that U right of trial by jury shall rensain,  That will ineko tha seition
shorler, inatand of longer, g
M. CHOBS. T woullt prefor te do it this way, and then thero will ba
ng dusiger of the Legislatum getling aronnl it, mud saying thal the ques-
tian of dsnigros wwy bo deterniing by the Courta, .
Tue PRESIDERT. 'The question {2 upon the ndopdion of the amenal-
ment. .
Adoplel,
’i‘uupl’RI-JSIDEHT. The guestion §s vpon the smendmont recom.
nended by the Committss of the Whole, as anvendad by the Conventiva,
Adopted,
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EXHIBIT XV

DEBATES AND PROCEEDINGS
OF THE CONSTMTTUTIONAL
CONVENTION (1876)
Pages 3h6=353

XMIXENT BOMATE, . :
Mn VAN DYKE. Mr. Presilent: ! anove thal the Convention: now
resulva lself into Commilton of the Wiicle, the Presiclent in the chair, o
into somaideration the rewnainder of (he report of the Commities on

and Bill of Rights.

Currind,
1IN COMMITTEE OF TIIE WHOLE.

Tar (HAIRMAN, The Hmrnhl;n:ﬂ} read the -adti.on 2y reported |01
woa

by the Cotumnitten ou Judiviary aud
Tun BECHETAILY read :
8o 1. Privais propasty sbadl not bo {aken for public uss without
Junt compenvativne kaving boen Mo made o or paid ‘into Court for the

WDy,
Trx CHAIRMAN. The qoestion is on the smendment to seclion
Emirtaen, wfered by the gontleman from Bolana, Mr. Duitay, The gen-
frasn Bulato 1noves to amend by adding the fotlowing:, v And
e right of way shall be appeopriolod (o the use of any corporalion yatil
1t n therafor be first vunde in monsy, or sscured by s
b n:euoy,u the om;;r irmpetdivo o!!m:ﬁny benefit rmmdalnﬁ
prevamash posed tuch eorparation, which esmpensation she
Do am I:yaa]uryl?:n s Court of recerd, ag shult Inpepreacribed by
w, .

iclal Departn

. RENARKE OF MR DULLXY. :
Ma. DUDLEY, of Boluno, My, Chalrsan : T dewlre to offer oue woril

upon Lhat malter bofore the vols is lekes, The oaly idea In the amend-
awetit bo simply Whiis, Uist demages shall Lo asseased and paid irreapective
of the that may bes su to acerue to ponerty beenvso of
© any [ TL wan elated jusi before tho recess that tha

w previnled Lhe sfferiting of Lhe valus of land Ly priupective
Daoubledly it by correct. Bt it has been the rule, aud J

presatue Lhai it [v yoi the rule, that famages outsile of the value of
resl relnte sondesiitiod, damages axbring frein the HUrveys riu, or front
galting a furm inte irvegu alure, 426 asseinedd by the oflunt proapective
Seneflts which will secrue to tha property. Yo this tior fa vory Jittls
of justiom, whals suninuntly, i Ui ease of & rei irond, for instanse,
ars equnlly benefitad with the persoy, yiw by gaderiing, wind thers in no
srwud reaants why ql!"'&?&“:' should Le guippalled, b sillor dwnage to his

E )

ek
]’W{ for the beiw whole cehimunity,
oW it waa upyoil

Leito Tigforo dinger that ths Courts hind already con-
srieed this inatioe, niid we'wesy requeated ta lot i alons and nob Iater-
fers with §t. Thy amondmenst even by tho Cgnunitles on

ki in difterant from the clunse, which s the lant elnuse jn
ewlion of the Bill of Righis in the ofd Constitution. That ie, the

idens ure ax ina gmr nutiber of wonds. Being a change of
sutrss it will be sulject ti'n jon-by the Courts. It must be
Jorne in winl that we sre ngayed ampulacluring o new Constitu-

tion, which will invoire the pamage of new laws, and will require o

LY

construction by the Courts on thess new laws. 1 do not think that smeh,
reasoning as that wil le aguinst this smendment. R
Cnder the law which wag pasesd, ar T undeestood the grutleman
from Sam Franelseo, Mr. Barnes, in cigblean bundred and By,
ane, sl wlat remained ut[:ocn the satule antil dighteen handred
and sixty-eight, it was the rule, or at lemst it wos the ﬁnﬂlu.
Eﬂﬁiculax'}y ou the Colifornia Pacific roud, to oifnt the entin damg
y the supposed prospactive benefits, Now, if under the oldl'mﬂk .
twn sch an act was 'pusmd und was iy Foree, nniws ft & wehihited,
there is o ponribility of ihe reénuctment of such & kaw and 1he il
lishtuent of such @ rule of constrution, 3 bt that there o that
possibility, und T ask the attention of membors of the Convenlios bu
this mutter, particulinly thive who are residents of the agriendtwl dis.
tricts, sud nsa Itabls in'the foture to be damaged in this way. H mud-
borne in mined that, as Jansd Loonmes biare valunble, mn it 1 maoee
gﬁqer&l{élglmu np and cultivatod, sud us i ruilroads inereass, they
caR ok be Tun acrow the vountry without Aoibg very mutvreiat H
witheoul severing farms inta irregulur shapo; .m-
ingu and destruying orchards, aud thers {s no
grenern] advantages noeruing 1o the comsuni
damapges,

o

withonl mepateating
imltico in permitting te
¥ o oifvel thut clan of

SPEECE DF WX EDOERTOX.

Mx EDGERTOK. Mr. Clhalrman: The islon reconimended by
the Comznlites on Judleinry iu as fllows: 'rivate property sball mit
Yo taken for publio um - without Jusk mmz:emlion Laving
muile bo or ymik into Court fur Use owner.” Thix i a sulgeet that kas
besu very Irequently-befire the Legislainre iu (his tinte, sl ¥ b
Lown very froquently Iufore the Bupreine Court of the Heale for adjudl-
cation. T hus & very wuaest guestion, st the rule i vegand Jo 5t
bay, until lutely, been w verp shifiing ane, 1, finadly, & apstem how
been porfostod—f sy that Loca to

wd il now exlata; wul this only modifios thint elwuso by e Severtivm of
the wunl < firat,” st the mugyention uf the gentleman T Fan Pevmur
dine, Mr, Wnlotw, wo that it rewds “empensaion find mule 1o oy Jit
o vt 5 it be well snough ine this briefty, ma it

Now, siz, it wi well snuugh o exam aystemn ) W
in now eatablished, 10 see whether any change vhould be ninvde in the
Couztitution, ua il now stamls, hit e sivnple wendment ppde I the
Judicinry Committoe, The rako ax to the conmspehmition for the romlen-
wation of lund ia ws folliws: -

*“The Court, jury, or referée must hear such legul testimony aa
bo offored Ly sy of the puriles to the proccdinge, and therenjune mudt
uscertain aud amsosn ¢ : v

#1. The wuluo of the property songht 1o bo emulemned, st xR
baprovements thersou portaining  ts tha reully, and of oarh and every
aegm-nt.e extate or lutersst tiorvin; if [ eoninis of different pureel, tha
value ol cach purcet and oarl: cvlate ur interes thervin shatl b o],

We !urt:fﬁ thus far the somapensation for a thing taken—u th
taken out of the swnership, Poaseasioil, and contmi of the individua
sud sarrendersil to & public Uko—no matter what it fa, It sy e be
w milrend bed that is eha thing taken unider the exereue of 1he right of
eminent domain. The whols walve of the thing Lus to be puid inde-
pendent of any cvhshlerations of beneft veanlthng 1o an sdjoiniey

iy,
e, 0f the me ught 1o be coudemued contilutes wnly o purt
of a lurge purvel, the dauingd which will seerue 1o the porlion mt
sohght W b comdemned, by reuson of its meverane frola 1he Pt
sanght to be condonued, aid 1he condriuiion of the Improvenent in
the manuer Ly the plaintifl,*

That is, i it I o partof a thing, the remuinder of whieh i left in the
ownership and ¢ eoutrol and posscasion of ihe owner thew thal is
to be considered in the manner indicaied in the wection [ hava reed,

“3. Beparsicly, how mush the o tiol suught to be rondomned,
and each estalo, or intercst therein, wilt be beusetitenl, 31 mt wil, by Ehe gone
Mruction of the huprovement proposcl by the plaintill; aue It the Lemedit
shall be equal 1o the dainages nssesacd, woder subdivison Lwo, e owner -
uf the parce! shall be sliowed no com oxcepd the valus of the
portion taken; but if the beneft ahall be less tham the Jdomaages s
nsemad, the former shall be deductod frozs the fntter,undd the rematuder
sholt be the only damages allowad tn sdilition to the vadus”

Let un see & womeut an lo the Bexibilily of tsls ruie, A railroed ssos-
pany desives to lay its brack right bitwose a large house on the one side
aad a man’s barne and gransrice, 8 couple of Lundred yanls distast, #a
the othtr. Meithor the house nur barus are taken, but enly ihe land
betwoen, but the wholo value ju yaid for, Kow, il woold be unjust vot
o pay Lhese secomlary damagon in that oty anid thews dpinages ane
seeurid to the owner of the property. But (ke this ewse, Whers ¥ tann
has got & traed of Janil, two huvdrred snad ANy sera periiapm, sl yon
want 19 lay & oul into steeals, mul the vqumqmt aying i ous fnte
sircota Intreases the valus of Live propesty five, lon, or Afieen ey comt,,
med makes & ronn rich ina night, before he knows it, ought e b b
paidl for nui‘dnuum in such s cave na that? That s the Nexibiliny of
Uhiszule. My friend from Seluno must take fnte connideration Lhe il
thal in the vase of & sunspany it fu the agent of the pobliv, e agont of
the Blato, bocausn that power resides in the State abme, 1 js the very
highest prarogative of any government to walk fulo & TR’ dand and
take his property. It is not railroad companies alone that are affested
by his rulo. [L aficcts every swamp Jand distriet, tvary oounty or
munlcirnlity that desires Lo open ronds or sirecte, aud e¥ery community.
that is sntorested o the constrmetion of public works. The previvensel
the law na it now atunds have heen siljosted to the of the
Sapreme Court, not anly in this Biate but in other Blates, and ame

W by the writers oun Copstiutiona} Litnitations and Law, Uke
gwick and Cooley. .
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RO WE.Y7.2 OF THE CONSTITUTIONAL CONVENTION. : . M7
Xawr let 14 sev aboul 1he Aet 1hat was s;:i iast winter. TIn ti;; fn:t Ma. EDGER‘I‘.{:‘:V o the ;;:Elcmnn aware Lhal tha firat prction

place the eilicen Lere has o privilepe which so for an I am nidvised in ot
enjored by the eitizens of any other Htate. 1 know ihat in a Yarge
Pagority of he Rates thoy do net give the citisen tho right to a jury in
these vupes,  1¢in a preal priveipde in this ensntry that the ights of o
privata inlividual must alweys yield to the rights of the public.” In this
Nizte o pwraon byje the vight of frhal by jury, aud o8 2005 o6 8 vordiet is
semdonsl the Uanrt makes au onlor that the money which the jury
wwazshs wleadl bne kil vt 4’onrt, a2d aneh s as i the discrotion of the
Cimrt mia® be peyiized to answer bn firther damages, iF wpon a new trind
being granted by the Supreine Court, they shovld be awarled. This
mouey in o be jmid inte Conrt for the wse of the individeol. . He
b a right 1o withdraw it, Teserving his vight o procced on wotion
£ m pew teiul, I ko lons ant take it Lhe corporntion has Lo keep that!
depuwit goorl,  IF it {2 bty the corporatinn bas to niake that doposit
werd hefure U canl take 1hat riy. If he desires o' appenl o the
Rupretse Court, it haa Lo be paid into tha Stato Tronsery and kepd for hin.
L aabanil that the ayafom on it in nodjuatod 1o the decisions of the Bupreme
Comrd nirler Hnt elouse of the onstilution oa it now stands, is as judi-
whnim, ol aned gianted, pa it con ibly be made for iho citizen, rnd
it ot mot pesxl wny handling hy this Convention.

Mu. DEDLEY, of folane. Mr. Chairman: If this maticr refora to
wnnielpal rorpomtions as the gentlernn aays it probably might need some
anwrdment, and T asde the privilge of amending my amendment by
furegiing alter 1he word o tion,” I think in the second line,
hotwoean 1ho wordn ion " and “until,” Uhe words * other than
mauicipal,” w that it will rend: * Anid no right of way shall bs appm-
peiated to the ne of puy corperation otber tian wanieipal until fwllt
eunpeimtion thereiur be first nade in money, or sconred by’ a deposit of
wemey to Lo wener, | ive of any beneiit from any improvement

wogrend by mich & tiom, which compensation shiall be asoertained
a Jury §n a {anrt of reoord, os shell be prescribed by Jow."

Tae CITAIRMAX. i thera be no oljoction, the gentleman will have
Jrave to hake that mraendmont.  Iearing none, it 1 20 ordersd.

My, WATERK. [s there more than one smendment now pending?

Tur CIIAIRMAN. Two.

M [MUWARL.  Mr. Chairman: T that the amendment offsred
Ty the peatlomun ffoa Solana will prevait. Eur_\rbodiﬂkmm that the
provision rewd feon the Peactice Act by the gantleman from Bacramento

n-“wwi»km oedeird under the influencs and in the inlerests of Lhe
Tuilenad, vl averyholy know, alen, Lhak this provision of daducling the

Impruveinenta feom the yalno of the property hos beon alinsed and always
will Lo abtasd in Lhe interesin of lsvge and wealthy enrporations. 1 hoe
the ritiren will e pryglected from thie abuse by the adoption of lLe
uniendment of the ﬁm cmn frog Bolazno.

Mr. EMGERTON, My, Chairman: I say, sir, snd 1 know wheren! J
spuak, thot the At yeferred to wan prareed agoinst the intorests of the
nlleend rompany amd I koow they opposed it.  And I know that il
was wlader the infinonce of eertain gentlemen interested in swamp
Bazul seantlemn, ml ntlm-fvmlhm interesterd in other public enterprisea,
The Supretn Court decitlod these questions right agrinat the eneporations
from hegimning to end. The mwoney was to bo pasd or depouited at the
end of o vendliet IFtlmj , andi svan then, nndor the order of the Court,
they mnat dopwril mch adilitional som aa might ba required to cover any
ul-EtimaHunngu. This lnw wan ndjusted to the deeision of the SBupreme
Court. Xow, sir, [ know those fects,

RENARKS OF N&., WATERK,

Mu, WATERR, Mr. Chairinan: As the hListory of this eminent
been ssseried by one mombor ie be oue
way mind Ly anollier momber to bo annther way, it ap) to me to be
pankmakie i me Lo state what the history of that bill is, Tn the firsl
plare {a eminent doraain Inw, sn you might eall it, as it sbooed prior Lo
thin Inad ned, waa snch as tn allow tho corparntion sceking to exereino thia
right to file & bend in the Distriel Counrl, nnd upon that to take wie prop-
::g of n eitieen and fight hin sbout the enmpenmation afterwards, A

under that sct was curriedd to the Bapresne Conrt, and il was held to
be uneonstitutbonal. When $hie st Tepislator met o Bill was handed
o x Mr. Younyg, who then re nted Banto Cros conuty in the lower
haouse of the Tegislainre, whioh bo intreducsd, mkin% Lo gak over that
difonlty. I Forget tho exnet phrasealogy of ihat bill, but I think it
nutherized the peymmt of the money into Court, as the Buprema Courly
in the omse to which [ refer, liad sgid that & piere bond mould not be
oensilernd siiticlent wocurity, as the bowdsmen might flee the Btate or

stgl of Hu jurisbiction. decvadly, the bill hauded to Mr. Young to
inlronltiee hasi o provision that the inoney might bo poaid inte the Siate.
Teenwury anil the boud of the Btalg Treasurer held good for i, That
hill was reportenl back from the Judiciary Commitlee, and Mr. Young,
breoming musewhat sspicions about it, one day asked leave Lo willi-
dmw the Bill, mentioning ik by numbor ang not by title,  OF course be
-pot kwve to withdruw it. The next day Lhe Chairmms of the Judiciary
Cemmiltes introduced & bill contuin auolhor amendment to Mr.
Youngle mctin:. That went bo the Judiciary Committee, and varivus
distingnishol dp‘n.tleman represonting corporations, and others intarestod
in the right of emineut doujain, came bofore  thie Gommities and argeed
viry ally thin question,'wad- aleo viriond pomtlerien who oﬂ,powl that
ichemme, Now, this bﬂi:-%:i!]u upon the stalute books i n lorced com-
promise, and [ think, in' the main, is o véry good one, or as near right
a8 you can pet it where srong powers are brought Lo bear n the Log-
slgdare. 1 conghdersck [t ol the tims a very gir compromise’ measure.
Thera {s one thing in it that 1 do not like, . If the mun whose proporly
is tnken eonelydes Lo gontest the matter ns'to-whether the taking iz for s
public wae, e tminat leave the money on depoait, for if, under the bill, he
kae an appreal, afver faking the mis'?, bo waives everything elee
menph the measro of dabages,  Now, with that one exee , the bl
sa good sie s it staads, )

very
peovides Miat the Judge shall onder an additional sas o be paid into
Court te cover Turther damages?

Mg. WATERS., The geotleman knows thad if & man desires to got
anything for his pr:{perl.y in the meantime, while the corporation I
warng it, be must relinguish thei question as fo whother it lu a pubile
nga or not.  Iu alher wortds, if the I.verillalun wan to suy Lhal the right
w0 take Innd upen which to damp Lxilings was & pablie e, anil was to
pnss a law to that eilect, Lhe parly could eome into Court snd defond et
it was not a prblie nse.  If tho enmpany eould put n‘s money snough in
the Courd, sacd the Judge of the Distriok Conré ahouldd hobd 4hat R was &
public uso, e company conld cover Lhat fnrm five hundred Fost deep
with tailings, if [t chose, and the furmer, if he had not wit mg t
takeo hie apponl, aud Jeave tha money in Conrt where b was for
im, wonhl have the satisfaction, ot tho end, to hays his laresm with an
aditional territory above [E { think that jeindple Is wrong,  [e oeder
to have his right Lo an appeat he shotild not be eompellod to weive that

westion as o whether it a apnblic use or not.  With.that one exception,
?my that the low passod Inst Winkor iv o gootl one. | contanded, lavt
Winter, that the Sapreme Conrt hod doeided wun the argnment of
those gentleinen who were in favor of tha first bill proposnd, 1 oom-
tended thal $he Buprsins Conrt had wdj I.sdrnll that the prelini taking
is 8 taking in tho sousc of the law, and Lhat mlnm-ﬁan.muld be
simultaneous with the prelimivary taking. In order to remove any
ttonlbt, I o add after the word “or,” in the amentiiment offerad .
by the Judiciary Conunitles, aud beforn the word “ paid,” ithe wonde
“aacertained and,"” %o that it will read: «Privats peoperty shall nst
taken for public uss withoat jred compensation having been
to or ascertained snd paid inte Court for the owner,”  If you i
it js, it might bo open to the consiruelion by the Conrts and by the
istature, that "if the money inte Court will bn in the malowe of
seenrisy which may remain thete for years, und the party bave no right
to dreaw it gut.  Before the taking it had ibe com ion should be
anscertained awl prid into Court, and the maney should lis there s
to the order of the owner, and not merely ns » ity. With
amendincnt I think it is & very good section now. I think the position
s to tha damages is corretly stated by Mr. Edgerton. I heave po fan-
tona fight to make npon ibis. I think wo ought to be slisfied if we can
get bhis mather good ancugh without hxving an extrems maidter put inte
the Conmlitution. N ’

M=z EDGERTOR, Mr, Chairman: I havo but ove sdditlonal wnli
that is a2 to the last swendmont. 1 do not eare anything about it
do not think it wonld make {t ony sirougor or sny weaket. As fo this
question of fact [ do not know lwhln of the eninpromisa U genties
man refers to. I de know thie, that this Jaw-<this smendment to the
Code that 1 havo read—was mads by gentlemen not connected in say
way with s.corpormtion. Thoy were eoanected with hT tracie of ter
ritory thal had boen floodad by the Sseramenio Hivar. A largh number
of Lher eanve here attompting to get leglalathon through, Huvldln;br
the conslruction of canals, to straighlen the Bacramento River, sl te
relieve the swamp land districts; and thess geullemen concoeted thiy
law ; these grntlemen pressed it) and theae gentlenen waited the' -
Executive of the State and brougkl bim 40 give his approval of the hill,

BYERCH OF ME. BARNEA

Mp. BARNES, Mr. Chairinan : Thiz su of eminent domain is
one of paramount inleresl, od from & [wofessional standpoint, hawin
been angaged in some of the heavy iiligation wpos that s Iw
invite the attention of the commities very briefly do ihe b of this
right of cmiment domain in this Stale. In the year eighloen humdred
awl wixty-one, when the smended railread At wan y
beforo the peaple had fell the np]'mﬁm aud diffioultics Lhat have grown
up ant of the manegeinont of the railroad cystem in this Siale, tha
wople wera very lenient ta railrod sorporstions.  They wers not only
'emeut, but thoy lnid down grerything they had before them.

;mt[];ht. to cnoourage their vonstroction in every mods jn whish thay
coufd oxpress themestves by lefislnthm. You will seea by roferoncs to
the Act of oigliteen hundrod and sixty-one—#en Acl Lo provids for the
ingorparatien of railroad companics oud the ment of the affairs
thereof, aud other inatlora relaling therelo,” approved Hﬁ

eighteen hundred nnd mixty-one—and it will be found in the siatutes of
that 7, page aix hundred and seven, that in section lwenty-two of
this Act it waa provided : .

“ Any roilroad compony, organised under tho isions of this Aet,
or any ruiiroad company now organised uader iaws of (his Blale,
which*shall acceept the provisons of this Aet, s herein rovided, is
herehy authorized to enter upon any land for the purposs of surveying,
the )ins of jtx pr:smul sailroad, ie company being nesponaible for
damnge occasioned by mch entry ; sad such company is alwo
to acquire, purmlnse, and hold, any real cxtalo, or any right, title, or
intercat therein, which may be necessary or proper for iha purposs of
the eonstruction or maintonance of the {rack or trasks, water sations,
dopots, machine or workshops, turn-tables, or other building or strwes
tre, nestasary for such mailrond ; but anch compeny shall nod hobd snck
real estate, or nn‘! ri,Eht, tiths, or interest tkemén, roguired or used
solely or mainly lor Ltho constraction or maintenawce of the track or
tracits of mld ruilroad beyoud the tine of the logal cxistenco of mid
company, vor after the location of said track or fracks has been changed
therefrotn, nor after the said company ehall bave fatled, or cased 1o e
the same, for the maintensuce of such rack, for the spags of ﬂv:ﬁun
conssoulively ; bul in each of much easen, the mid real ontate, and il the
right, Milo, snd intereet thorein, shall reveri o the or -ﬁrnu,
wnd his or Lheir astigna, from whom the same was acqiiied Ly mid eom-

pany.” e
a} prooeedings wers provided in ihet Aok, under
might be condem:g;. It is simply provided thal
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DEBATES AND PROCEEDINGS

Fripay,

E| &

Im tha Qounly Clerk's offios setling forth the cetale sought Lo be con-
s and its oxtent, the names of the parsons interssted in tho land
nalure of their interests, and the Court Lhersupon should fix e

g of the petition, end the owner should b nobified,
Dotite of tha' hearing shonld be given by publication. The parties
were permilied to niaks suelh answer as thoy eculd to
s natter of condemnation. Then Corvmissioners wers
moimd to Ax the value of the linds songht to be condeinned. Bee-

issioners shiall procsed to view the sevaral troets of

rdered by said Court, or Judge, and sholl hear the allegations
of said parties, and shali escertnin and assess the compensa-

the land sought to be appropriatod, to e paid by snid compuny Lo
or ns, having or holding nny right, title, or inlovest

! the savorel tracta of Iond.”

y hexd comes Lheprovigion o which the gentletnan from Holanc

ohjecty, and 1 thinkwith groat reason—

“And in ascertaining and sssessing such comipensation, they shall
1ake into consideration and make alowanes for piy benefit, or sdvon-
tage, that in thelr opinion williacerue to sueh person or persone, by
reasan of the conutrugtion of the railroad as proposcd by ssid corupany,”

I pmrm. alio, for & new trisl, and iror the confirmation ol the

—

“Upon the report of the Commisioners being filed for record, os
shove provided for, and apon the peyment, or tender, of the eompon:
miion and evsis, an presaribed In tBis Aet, the renl cstale, or the right,
tiile, or intorest therein deseribed in snch roport, shall be and become

of said company for the purpases of its incorporution, und
aeguired for, and appropristed to, a public use.”

The affcot of that stature, My, Chaioman, was simply this: that any
railvond company, after it bad determined npon the line upun whieh it
woitld run, and sompliod with the provisions of the atutute in reupeet
1o the Sling of the propor papors, night enter ppon and lake possession
ol‘aniamn‘l land they saw fit, and while still being in the possession
of it have a proceeding to condemn it, and Commisaioners appoitted

whose judgment tha land shonld Le paid for. But the Commia-
onem wera stlowed o take Into amconnt the benefit the party was to
derive from it, and if they thought ke got o groater benefil than the
wadne of the land amovnted 1o, the railroad paid him nothing for hia
land, and it was considered an nct of grace that thoy did Lot require
him to pay for ihe sdditionn] benofit obtalned. That law continoed
until tha adeption of Litle seven of the Code of Civil Procedare. Emi-
nent domuin b there defined as follows: X

“ Eminent domain is the right of the Im:sﬂe or Government bo take
privats yraperty &zrlﬁu‘hlie nse, ‘This right may be exercived in the
manner provided in this tltls.” )

We all know thot the right of eminent domain is & right as old as
povérumint, 1 believe it was either Cwesx or Nero In Rome tha
andertaok 1o take the gronnd of 2 privats citizen for his private garden.
‘Phat Lenught sbout ravolution. It is s right that is imporied here from
w ml::ll?"f In Amorl«mtho Lagialutuhr:; |nsta;r3] of ei:::;

L] right e strict] ie purposes, Eruated to 1]
llld‘[mlﬂh orporations the rgl':tutn u:r:rem it as an agoney of the
That right i conforred upon railway corporations in the disere-

tion of iha Legislature, n.ml&l:l}‘ rrav‘ido tho means by which that right
be sxercimed, It provided, in fuct, for Cowmlssicuness, and coin-
the party to resort to s judiciel ing in the Courts of the

The eorporaiion secking the condemnation ef a man's land
commonosd & sul, and it must ali bo tried geeording to the forms of
law and wnder the sfeguards which the law provided, and nfter pro-
viding what shall he duno, 21 was stated by the gentlowman from Sgera-
msnio, they made this dum{e iz the milrend law. Instand of the
Court halng allowed to ot the Lonefit nyminst the valuo of the land,
the Taw declured that in any evént the valus of the land, aa provan,
must hl)hl:‘;‘-'- They puid for what they got. Then the Court wos

HEf the aought to be condemuod constitiles only & part of &

parcel Jynnnpl which will acerue to the portion not seught

ta bo condemned, by russon of [s severance fromn the portion sought

o ba sondemned, zml the consbriction of the improvemoent in the
mansdr propesed by the plaintil.””

In other words, they direet the Cocrt to consider whot w man suffers
by reanon of his land belng et op into inconvenisnt shapes; by taking
» fuir open floMd whovo plowing and agricullural work would ba done
and disgonally entting it by A railway, so thal o man iustend of
having n fair field to plow would have it divided into an irregular and
by the ruilwsy rusning thromgh his Jand in sech s
gumdhﬁh s Upland from the lowland so thot it copsed to be

uahle for panture, and diminished ils value, All those thin
taken into considoration by this section. Theas wera tho two elements
mﬂ. tha sorporation : first, the value of the land; snd sceond, tho
ges the parties sastalned by resson of the wyerasnce. Then Lhe
tluurt waa directed to tnks jato spcount how nineh the property romain-
Inyt was benelitcd by thoe. popgbruction of the improvement, and if the
damagus he shanicd have no dnmages. If
& Iemofit was fess ho isfl;dmld T “ﬁ’, :Iil‘ﬁ;rennle, ll)}}llt n no ?m ws
PPOPRItY DWRAT FOOL to pay anything for the blessing of a rail-
mn-l“,’uning thmugﬁlu porty. ‘Then they also required the Conrt
lo find oot how mneh the fences would copte . Fhe company might etect
BbuiM the foncea and eatlle guards sl make proper erassings, and
formu an eloment also in tho judgment. . I the company give u
they nesd not pay the cost of the fences. They pive a bond in
tha valuaticn of the foneas, onttie guerda, ete., aud il they built
noea within three years they nesd not pay the inuncy.

But In oomnaction witl this wes the propesition that *at any fime

slac the sarvies of the sucinons”—and thore was the injustice of it

eep
i
1y
£

fi
i

i

H
32

1

!

“the Court may aulhorize the plaintiff, if wiresdy i!;suunkm,'b con-
tinue therein; and if not, then to take possession of and nee mm
during the pendency snd autil the final conchedon of auch p -
ings, and may say all sctions and proceadings against the plaiulif on
gesvuut thoreof | baik the pleintiff must give secarity, w be ajproved
such Court or Judge, to pay, ax well the compensation in t’hnt bebalf,
when ascertained, sl damsges which may be sustained by the deferd-
ant, if for any cause tha property shall ot be finally ta for publio
m’l

It fell to my lot to contest the constitulionalily of that provisien in
this State. 1t wes in the case of the Bpring Valley Walerworks va, the
San Mateo Waterworks, Upder that statute the Juilge of ono of ear
Courly made an order. allowing the plaintiff o go Into possession of
property songht to be condewined, upon filing & bond in o very small
amount.  He affirmed the coustitutionality of the act, and I invited
himn 4o the Bupreme Conrl pon o petition fur s writ of review. It isto
be found in the fiftieth volumne of Califirnia Reports, ihe case of the
Ban Muteo Wulerworks va, the Judge of the Twellth District Court. I
read from the ayllnbus: .

* Afer sunmuong had been served on the defendaol, the Court nade
a5 ex parte order, upen the application of the pleintifl, permitting the
plaintifl fo loke possession of aud use the land during the pendency of
the procecdings, upon exeeuting & bond in the sus af ten thonsond
dollars. for the paviment 1o the defendant of the amppensation to be
ascertained, and abw for the payment of domage if the proporty was
rot fizally tehen. Thia wae on opplication to the Supreise Court to
reviow the ender a0 in oxsesz of jurisdletion.”

- Kow, by the Court s

‘ Tie tuking in this case amounts to & taking of privabe goperly for
public uso fn the sense in which thal phrese s uiad in the Constitotion, -
aud can only be sffeoted upor the conditons preseribed in the Constitu-
tion—thut te, apon juat compensntion being simultxucously mnde,
Order annulbed.”

They fallowed that up with another case, Banborn va, Beldem, in tho
Aifty-firat of California Roports, Gentlemen will find it on page two
hundred and sixty-six of that volume. It was & railrond case, whers
the Banta Crus Railrond Company eommeuncsd proccedings in the Twen-
theth District Court, Connly of Santa Crug, to condemn eertain lands of
Sanborn and others for ibe use of ite romd. Afer summons had been
served, the Court male an order, under sation one thossmnd two hun-
dred and fifty-four of the Code of Civil Procedure, sathorizing the
eulnrrmy ¢ lake poescasion of and use the Jand ssught to bo caindenzned
untll the final eonchsion of the prmdinp,:‘{m Ei'l'ing bosula te pay
damages. The bands were given and approy: s ik of ansiniames
[asnedd ont of the Court te tha Bhertfl, who, by ¥Ttias thersal, placed tha
Railroad Company in possession of the jand. The swners of Lhe land
theraupon oblained a writ to have the prossedings cerlifiel {o the
Bupraine Courl for review, Now the Court saye: .

“ It is not wecensary, in this case, to decide whether, umior Lhe Conmti-
tution of California, it s ecssential to the wvalidity of & law for the
exereise of emineat domain (when the property is tnken directly by Lhe
State, or by & municipal sorporstion by Stato sutherity) that ik showld
provide for tender of pecuniary compensation 3fore actunl taking.

“ When property is token by pxsta tion, which, although |
for this )mrpose it is regarded s the agout of the Biate, approjrintes ji
as well for (he benefit and profit of the members of the eurporation se
for thor public use, it 1a ab Jesst essextial Shat an adequale fund (s Uwe
ssledy of mn agent of the pellie otlier than the rerporation or its offi-
sera) ba provided, from which the owner of tha property can corlainky
obtain compensation, As remorized by Mr. Jualice Cooley: 'IL isaot
competent Lo daprive him {the citicen; of his pmHly, and torn Wim
over to an action ab low against w eorpuration, which may or may bot
prova respanaible, aud to w judgmont of uncertain efteney,” (Con. Lim.

FLr Y .

“ {Vo are satisfled that wiss policy and sound constitutionnl principles
roquire vs Lo hold that a bond, executed by suvetics whe may bo sup-
posed t be, or who in fact inay be, reapousible, when the preliminary
order is made, doen ot constitule & certain and adeqoats sonypennalbm.

« 1f the corporation has acted on the order of tha Distriet Jwdge, (ha
Emporty of the potitionera hus been actually taken. (Ban Maleo Water

5. ¥, Bharpstoiu, 50 Cal, 284) - :

“Jf it bo competent to the Legislature Lo declars that & mere bomil
shall constitute compensation wpon a taking st the comnencement of
the condemnation proceedings, it might alss doolnke that anek bowle
should constitute compensalion upen the Bnal taking—which woukl
oparnto o plain violation of the provisions of the Constilution resirain-
ing tha exercise of eminent domakn.” . :

hey then put the tions in this fix, Thoy conbid pe losges
marcl upon 0 men'e lond and go to work io conatracy their milway;
brenk wp his farm, mareh down his croys, and make their way throagh
by giving him & bond ; but when Lthey rama Lo the line o]f;:d]-ﬂy'n prop-
orty thero thoy had 1o stop amd weil unti} tha Court determinsl
whnt Lhey shoull pay, unider this provision of the siatute, ot pay =it
before they got through. Thess rscs provoeded in Uhat way, ond it was
fovened tliat notwithetanding o man's neighbors cutae forward amt fes el
in favor of the owner of the lund, ot teast pulting what might be ealled
a fair valoution on the lnnd, sud the company was willing tn pay that
prica, after the wse was tried o the fudmnent rendered and the dam-
ages asseased, there were stit] questions upon which s purly might appeal .
and take it to the Supreme Conrt, and erﬂmt & heoded pildic hnprove-
ment from being odvonced as it should ba.  In other wonds a tan eombd
lic like a hog as ngoinst the rights of nll his neighbory, as sguiust the
right of every farmer, of against the right of ovory traveler, and conld
stop them wiil he could take it upto the Bupreme Court and cunbl make
it the means of extorting more money than the Courts or the jury of his
own county in their wildest and most generoms exiravaginee nto
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L to give hine The Legislature was ngain rewrted i, nud 1t wes pirer
vidod twt;

® At uny time after trind by fury and Judement entered uyon their
vendict, or Evcnrling am apeat from Hie padgvens o the Sopress Ceart,
whenevnr Live plalitift sl have jribl into Court, for the defrmwiant, (e
bt awemiit of the fudgraent, and =ued further sum ny nesy L neguired
by the Court, or Juwrige ihureaf wt chussehors, pa s fund to Py any farther
shabiuges und costs thal inay be reeoversd in el actien, ae well as i)
datuages thit ey e sustnined by the defendant, I, for any cause, the
praperly aball ned be finally takew fur pabbie wse, the Bstrint {ourt du
which the arling was tried, or the Judge therenf at ehuanlases, inay, vy
holice of ol Jess tan ten duys, nathiorize the priatizttlf, if aleeady in
Jeesersiens, (o continue thorein, and if el then o take pessession of and
use Lhe praperty during Uie pendensey of ond until the fonl conelusion
of the litigation, sl mey, | necdsaary; alay all actions and proceed gt
ugainst the pointillon sveount therent. The defordant, whe is entithed
Lk glre inoney pabd Sute Court fur him upon any pidgment, sl be enti-
ek todeminit and reeeive the same ot sny tise therentien, a3 obtein-
ig ny omlot af (he Court, or Judge thereal ot chowsbors, 16 8iH Lo the
tluty of the tourt, or Julgs, upen application Leing savde by sveh
tlefendand, 0 order siel direot that the money w paid mio tie Court for
i, b dbeliveral 4o hire upon his filing 4 sabisfuelion for (e Julgmerd,
ol wjwn Sling a reeeipt therofor, and on nbandonment of nll defenses ts
he ntiaan, exe0]ik 4 b the mnennt of damages that he mny be outitled Lo
in Jhe event thut & new Wisl shall be praniod. A oy Eent o the
deburdent, as aforesnid, shall Yo hebd to be on nbandobment, by such
defendnnt, of ob) defennes interposed hy him, exeeptiog hie elaim for fur-
ter comypwesttion.  1n pseerianing the amount e be Pairt intn Covwrt,
the Conirt, e kg thereol ot chasnlers, shall tolko min that the ARG
by sufficicnt wnd mslegunte.  Tiic pay ment of G sonutey inda Canrd, ax
lireidefora provided for, shall ot Jischarge tho prhudataid Eros binliflity
to keep the miil fund full and witheut disinution; bl snel ey shindk
ko aml romnin, g4t all aerplonis, defidealions, or other SRR
aa hetween tho partics Lo the firatecdinga—at the risk of ie plainkiff, and
shall 30 femain ontil the amount of the cutipensation dr ciciaagis ja
finally seitlod by judiciel deterniinntion, and nntii tho Cagrt nwa radn e
ey, or siely part thereal ag shall Le dedermined upon, fo the delfuad-
ant, and until ba b oathorized or requived by rale of $art to fxdo i,
A6 Bt any reason, the money slioli A6 any e be Josl, ar ofluery i
ubractod, ot withdrawn throstgh ue fanil of Lhe thefendnzt, the Cone
shmll rovpinive: thee pluinbitt b nks aud keep i sutn gond ot wll tines
snlll Hee Jitigetion iv uatly Lrought 1o oo end, aud wntil paid over or
mude payabls 1o the defendont by order of Courd, 28 ghove Trrovided.
The Court, or thoe Judye tiereol ab elinbers, shall order the ey 10
bt deprosiied in the State treasury, wiel it aball Be the duty of the Rtate
Treaanrer to retoive all such uloneys, duly recaipt for ausd ealoiy heep
kive wanie by o epociul fanad, b be sutered o Juis buoks 28 2 orideimation
fawk for such prpose, and fur such daty he shail be liable tr the Blase
upos his efficial bind,  The State Treasieer shall pay one aneh PADEY, 80
fhepositod, in wueh manner and ol sneh times as the Caurt, or Jusdlge
thtreof at ehambers, may, by order or deeree, diveel,”

- IB wher wonds, the sieney bas to be pril into Court. The Gonnky
Chork shepwndia ik with the Staie Treasurer. It does not muks any dilfer-
euea if it in Lo or stolen, the fund Boe to be kot good by the vorpora-
Livis a1l 1he whide, fully and completoly, Now, )t escms £0 me that i
the right of eminent dowsin is to bo funindained ot ali, that there enn
b e fnirer anekbe Shain shat provided by s stainie,  TUR, a pensle-
men will eee, in Latmony with tie decisions of the Supreme Sourt of
tha ditute.  The Courvts have infringed upos tha priviicses of 1he SOy
Talinas bo Lknt they can no longer (ko & mans Frrogrrty without payiog
forit. They can no lenger take it gt their own valuabon, but Ly smnst
take frait the jury o Judmnent, nud if, durisg an appent, they want o
taks ik, they st ot the Judge aud he shall naine o fuctier s,
which shall be sulicient, in s judgment, to sover atl further eosty, |
Al tiat in 5l of the vight of eminent demain e be maintainecd,

b cilizon onpht bo heve.  The enrly fegidlation warall in favor of
Lie corporilion, “The leter Jogisiation sety, a3 it soght to net, nad a3 1
opo it will always net, in fovor of the individual and Against the curpo-
rathom.

Thore are & great many purpeses conlonsplated fn this ewinent domrn
law,  Tha right to condeim Iand for the verpree of proviling & deposic
for the materind From the mines, for sansds and waterwayw, for a thou-
mnd parposcs as uoctsiary 10 agrictltue and to mining ax they are to
any of tho milreads. And when wa hava now, st Jast, after 5o many
Years, pushed thiv question Yack upon tha corporetions antil it Pty Chen
m the position that they ennnot take nny man's proporty untid they
Bty For 3t, nad ot its full ¥alue, I do net ke why we nesd aiter the Con.
slitntion. It way be said hat the Legislatire that has eneraached wpon |
the privileges of the corporations may reeede frotn 1had pesition sud pot
them hack when they wers. It mey Lo weil, and it scems to me that
we otighl b put in the Constitution some cliuse tat ahab) epitomise
sl pive eternal esfoct, in 1ho shape of an nrganic decinration, 16 these
prineiplos Lid dawn in this line of deeisions, s0 that tha Legielature ehalt
neik huve the right Lo recmie fram the position into which they have been |
urged b the people,  We wand w see that the eorporations o not get n;
yenbict in their fvor and secure the reénactment of the hot of sightecn

*Loundled and sixty-one. Tiipt e all want Lo look nul for. That, ] am
pure, I am qiv anxious 1o provent as any zentlenan on this Aaor.  Then
lat i1 take Jiold of it and make wurg of trat Taw. !

I donnt like the idea of the genteman from Solana, becaise you tale
the ease of county roads; that je & mutier in Which every neighborhood
;:nl;lhh Slato is interestod.  Now, when you go to cowdemn. 2 pieco of|

N:;UDLE?, of Balane.  Mr, Choirman: The amendment za it now
doen 1ol APply W the county ronds, nor swamyp land districis, nor

srewts in towns, oF anything of Lbat kind.

n
»

si 5--‘

That is what I nm coming to. That
is wihat 1 underntood. There can bo sn deubl of this, Mr. Chairman,
taL iy Ak who swns peoperty siowdd nok, under our Conslitation or
uanlor the pringiples of the Government under which we live, be
deprived of it forauy pHpess or olzject, exeopt wpon. jusk compensation
bemrig tade. Now, the motios: of the pentlemen frony Solane b that if
& man has w furm, ind & enspty road i gl throngh it, he thentd not
have [mey Bar his lnawl, provated dhat (e Genefit is squal o Lie damaga,
Lsax that tn all enses £ man is enbiticd s be ]ml’de;lnr his propesy, no
wulder whe takes i, whether i iy o cuitnly or menicipnlity scoking to
eoudemin land far wny [rarpse, ur whother it in a railroad weeking
o randrunm it for its oac. That = the fest prineiple thal the Censtity.
tan vt Lok fow payinend far Lo lawl; and payment in money, not
pramisun. The prineiple of amcawing benefits and damnges seess bo
seewhat misniuderstand. Tho rale of the Cowrls in thin Btate and in
the athor Stites is that the aseesunents af fund shall nob be retuerd by
yenson af the genersl henehii thal eeeruce i e oonnlry. A railway
esmityg threnzh auy spresedly Jerilateld eountry must, of course, insrense
the vabig of 1he property. Thero iy no quention abowt that as o genernl
proposition.  Jwt Uit §8 not the honchit thak be meant. 1 is whers the
benefit is peenline and enpeciat b0 him, aud nut one shayed by himn in
colmen with all the rest,

Under these derisions, ened with these principles in view, thera eer- -
tainly cannct be any diflicnity in our arviving ol & proper sonclosion.
Thews principies have beer sstablishes nnd stand upon tlt: istons of
these Acts ay construed and maintained nnd directed by the Buprema
Court of the State, and the Constitution ought not to bo amended, oxcepl
that the rights of the citizen ag now goorded, as agniant thiv geoat and
gErwing prower, shonld be mnintuined, a1 1that never hereafter whail the
Stale pebude from Lhis position. ur phise 1o cilizon b ke e st the
merey of eorhilinntions, fovm whalaver mtreo they mny oommn | think
the peopln of the Hiate roquire i el anght o have il Pho tewdeney
of the Lined is towardd opnine rights nnd Jeipadae lilwrty, nud swhoravnr
ngoned can Le put abuat it there is whern the gond work hore will bo
patin.

Mr HARNES, Br Chairmag:

REMARKE OF 3 RIFAPTRR.  *

M. SHAFTER,  Mr. Chairmnn: [ would nek to have the smonds
went propmd by the geatteman froas Slane read.

Tk (:}M]RMAN: The Heerolary will rond the amendmiest Sor
infurmmation,

Tarr BECHETARY rond

“And no right of way whiall be approgrieted o the oss of ATLY OOF -
ralien, ather than municiyal, until Tul shponstion therofor e Bt
ke i3 money, or weeured by deposit of ioney Lo the awnor, irme-
apeclive of nhy Botiofit fram any futprovement yroposed by such eor-
Proratice, which enupensation shall be aserisined by & jury in a Court
of reeoed, wi shail be preseribed by law,"

Me. BAFIEL  Mr. Chuirmin: § bope that the Sanvention will
retnia e sechion precisaly of 4 cotres froua the Comnitice on Judlcinry,
&ud foribe renmons whick bive been s elearly given Ly Lho geptleinan
from SBan Franciseo, 3lr, Barurs,

Therote wdopied in the formation of our carlior Constilulion wes 1o
eonfing it pravisicns {0 & genernl declarmtion of prineiple, leaving
alt that related ta their cxecubion b the Legistutare, Tn case of sim-
plieity ef whject and expression, the Constitalion oflen execnied itsell,
aed i ather enser, o0 aceount of jealoosy af the lepindutive depariment,
vlebarate pravisions wers fnserted providing for all the details neccesa
ta Live aseomplishiteent of the genersl prineiple.  This latier eonree, b
seetng Lo e, iy anly o be juslifinl ia ctso of Betnsl neacssity. 16 in an
apeth allack upon ard assomption of the prrely Jopistative Tunction.
The exising stulnkes seem to be attam pds to eileetiaty il promise of our
present Cosenitution, that private property =hall tot be taken for pablie
mse “wilbeat just eompensaiien”™ eholl be mude Uherefor, It has
nlways seeracd to tne, thal the slalules of cighlean handred and sizly-
ove, und cther years, violate, instend of exdenting this provigion,
ftanw the backy sy, thet the depesit of rmoney @ Gourd, or porhspes,
in the hawds of some public oflicer, st eet absalntely to the eall of ¢
owrar 5f Whe peopuerty tnken, is euiBeient, ead that by snch deposit the
snprisetion i luade, Bl haw the county Habitity, or that of zome
hnfivideal who haz given seourily, in the tquivalent of wmoney, it s
iptpossilile to see. In the one case, the infured party gets his eompen-
salisi-—money ; in Lhe statudory ease he bes & vight of aeion mereiy.
Itdonbiless is Lbe purpose of the Gaomittee of the Judiciary to pre-
venb evel Tegishtion ju fature.  Av to corporations sther than munid-
pade 1he cowinitlee prapeses to provide that the owner of the property
comesuned shull be ez peneated 10 meney befora his property is taken.
A Ly propuse e proviston donds.

“ Whrivabs prapesty shall not be takeen for publie wse without just com-
persation having been first made {c, or paid inle Conrt for, the nwner®

The pbrase “having been®™ involves the itea of g completed
transarction, and the word “firel " penhrg te add nolhing to it {4,
however, i3 there; i may add something to the preision of tha jdes
inweived, and may as wol stand. The gentteman frotn Son Borvardine
W moven ke insert ¥ ooeertzined and.”’ § do not ses thot these werda
ehenge iv any way the frue construedion of the provisien inlo which it
id proposed o insert them.  They peither add o, nor take from, the
foive ot ot of tha wonls alrendy usod, What ia Lhe compensation
spuken off  Tiis gn ascertuined sum ngreed upan by the party that
tokes, nnd the ¥ Lhad pays, as settied and adjudged by some com-
petant suthority. The chjeetion to this pro winendment is, 4hat it
eoveTy more shack, coaled & qiaesbon o construction without any.
nocessity iserefor, and teaves the iroe interprefation,after it js sacer-
fained, just what it wae before the interpolation. The characler AR
intention of this scclion jvurtesn lu well worthy of further attention.
For what is the eompensation provided for therein givent

The oM Conesitution providen thet * Just compenastios shall be made *

+

1
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850 e DEBATES AND PROCEEDINGS o Fripay,

when privste | i daken hrpublbuuUnrhrthfl vision of Inw > o mean ¥ :nha.nueruonoﬂhpolnnof nivent a8 the
4 the lnorense h'm:'f‘;djmnl pmparty'bolo&ing 1o the' Wwhoso | eottled maxime aanw permib and saitction, and under such sbumnards
. Inud ; sy be dedudted from the Yulpe-of mich land, the badance | for the protection of individusl righis s iioie maxiis ike for the R

4o what elans

X

proposes changes ly vitat {n themsetvey, but. pat it i jeew, and i | i Vel e Al &:ﬁ:m .

, not enly ¥ n rasalva, it your grganic luw, and iu lnnguspd that canuol {4 mintaken, .

Iis ‘thelr discriminations. The right in the owner -of privats | sumen_t provision you have in your mmua.,am g jury trial; will -

"Hiken, in xow declared &6 be, Lo pay for that daken and for | hot give you s drial to fix your compenstith for duhiagd afber the

dgeataull other proporty of his which s incicdentully domaged by | taking of the property. [ desire to have it fixed i Uik ibéntiond provis*

the i -vse.  Bul when it comes o the queation, shall. thio | io® that w jury tria) zasy be hed, And I dexird thatithe jugy ahall Quser.

lis rds n:}bom sush improvement bs convidored and dedueted | mine In the firat inglance, the amount of compensatinn: witieh any parly
frow §34 valnio of the tapd taken, and darage to other property, thers |shall -be poid whoss property istaken. Thers aro none of nus Lut want

bs s/ Ithportant distinclion made. Thoe municipality, by legislative |that. I am not desiroua that any different rule frosm that which has pres .

- t, oy bo enabled o dedtict the benefits from tho suzh it wonld | vaited, with refershos to Armicipal rationa, sboulil be pdopled, but i
otherwiss have to F?r’ whilo the railroad or turnpike corporation 2 |1 aim desirous that in every jnstance the ury shail delerimina the som- i
prevented from acquiring any such right of olzet. The right of the | pensalion to be paid, It is the most fats] Yiader tn the world- io incore"
ownor ls Just the same in both enses—io be muade whole. If the owner | perate nn{thing of. that kind in & constilutional prejmadilion. I prposs
of ul‘rllvrﬁf;‘mhn bas ény just or moral clnink to be paid, without | to offer this amendment, if this one now peslin, Sadofeiied s - T

g his hnprovements, the manicipatity sholl su pay; if not, the | *“Ameud section fovrtean as amendeod by the_(ﬁiqimiﬂ‘m‘dn"}h!idug
afirond should not pay. . - | 4nd Judiciul Deparlment, by addingthercto: “And the snisdnt f rois-

Qrigionlly, there was serigus question whetler railroad rorporations genaﬁon shall be without rebuls for beuefils to acerue, and shatl'be Aid

ad the, right of eoridenination.  Thir right was et last judicially de- | determined by a verdict of o jury, or as the ymrtics’ itercsted shall

d—with, gipny wry.faoss—opm the sole ground that thess cor- |agree.’” P

fope. Werd guctsi-public; thot is, the nse to which they devoled | Thereis nothing lumbering sbout that, That cuts to ¥’ marrow ‘

v was jrublic, alid to the extent of such use they were perforning | botie. 1t fixes your railivad companies and binils thésh téhiove- ihe '
a’'partof tho fun:rmuof the ftato, by majutaining 4 variely of high- | question tried bofure a jury. Tt makon ane luw govern sl et 1 un i
i the corporation which charges itself with the perfurmanes |op {0 allowing bonds ko ba given. I did nggleel thapsinde :
wehich the Biate owes its subjocts can bo rightfally chorged | duty here beforo ihis Lndy T oould sit still and Trerniit a prawkisn of 4
ifles which Lhe Btate does noi recugnizo ns 10 itsoll; dood ot [chatneter 1o be volmd upon withant entering my peotet pbilie sny
1 ful or just.  The diserimination botween different classas fuicl measure, It has been engrafiod in oar laws in the wiFy Tk of

- 44 Mo oo unjust than ia the provisen itself, A porpe- | tho Constitution, and the Courts huve gowe so fur eveéi) ax to gl orien
FHRs ibe zoad alomg the side of s hilk; on the oiv side the excava- | direcling the Shaifl' to puk parges in promeeling bff " g-ﬂi.:lﬂilﬂ! el
\Yed 3 Gl or embankoionty on the other, the ent fa loftab the |circumstances. OF woume tha Supreme Conrt heiy ?ﬁu et "l
therond. The uhper lot, or fleld, rendered less secessible, i |be done under the Conntilution ; ut it has put & great wiy of nir

' Huxdrod dollard; the Jowsr portion in benefiteld & thournnd | private citizens to & grent dosl of trouble. + Byt _c:thlg'il@ whivh

-+ The soad wid pmy the kuudred doliurs, but is eutitled 1o uo | we seck to avoid. If thero is tny handship, feb Wi cof I purtion

TOROUN , for:ila sugmeniution of value which it hos ereoted, That {underge the hardship. e .

thiy: ghem i futendod En‘puuis_h or poualive railrond corporations, { I am ¢ W thiv umondment for the ronmiis | };m‘ 1 S |

and. qﬂ;mi not on mrent fron tis considerstions which | think [t is s fatal Hmvisiou to nsert pllowing uiy el things ae

L g pledaly 5 but the faet v muds farther upprrent by the pro- [ bonds to be given an pmpurl{ taken. in that way,  TRhpe The ansemt-

yialtow, wod Befiro us rolative to counties, vitios, il townd, In tho | nect will ba voisd duwn, nui 1 shall hiave nu opportunity 1o present

report of the sommitice having churge of those matlers, it ix proposod | this amendment, and that it witl be sdajtad. e .

ﬂ‘ waled ‘&8 this Just sorapetisstion intended.: That-is, the party | class of cases tn which the one in question Hﬂog'y."
thnh. This tisbility to pay applied to all corporstions | dose it belosg when it comes Lo the qutstion of

thust. the. axpeum of ronds snd streels ahall be cast upon the . :
bemeSlord, luwaver remute from the foad ur strest to e opon!:iu.wg e AFMARKE OF MK DOBLET. - :
this Teltur case “ lhenoflts™ are sot-offs ngnisst “damugoes”  'Tho o Mz, DEDLEY, of Solano. My, Chalrinan: I dld-dd expe dr'l_u-n '

ot m f@: an-

stiaiiod Jojust oomponsation to the eitizen who is iajurod. ‘Thé nabirel L offared that amendmont, that it was going o oreate m %
mqfum are roquiral to pay money enough, sl 20 woro, than [son. 1t is admitied finally Ly the gontleman on 1oy 16 that Uhe rain
8 popioh whose property {u takon or deracged isentitlul to have. The |into ofset alwolute dumages by supposed bunefite.  Now, lg'y Rl
“inotnend, howerer, flvs purons incorporata, Lheir lisbility is cnlurged ; | ment covor thal one singbe Idex slotie mad e other; thas in, fhnd whbeo-
nut by the tu whom payment is to be nuide how guilored any | lido dwmages shall nol o st off by wupposed henclltn, Sy TN L
mare, ‘-b,mmhd 1o miore or lews, but berauss it Is thiight g 4question of bonds,  Neithor does it cnable mu Tudiviilvial 46 Yoo Th'the
and; sxcreiso of govormmaentsl wuthority to wrongiully tuke & | WiY of any corporativa in any manner that docs ml."p_i%' sxht. The
y and give it bo & man who hay uo just edaim ko it. It |emondeit velery simply to: porations other than mivm ,‘hiﬁl. Ho fur
i the. of mmo, & marvolous difforenne whose ux is goreil, | #2 swamp land districts, vonfithos Yow or nay olher mnl JEI e
6 bl it is that hins offonded. ~ From thesa conwirerutions, I | rution is coneerriad, it docu not alit” thems Uhn londt, THecdunw pow
hiid (ha proposed section |8 wnjusg, and ought nol to bo spprovidd, | vides thes « M;.nsii_t of iy, shindl be, nmn?'ﬁulnt S0 thY e of ng
‘Thera ls pngtor: dillenlty importdiit 1o e epgaidered.  Theve is, douid- eorporation othier, thaw miskieipats wstil finll et il iy "1 ittt
i l:lrll: be ullowed from Lhe judgmeni (_i,;ilngﬂ;mlr:n{cig. ‘Titin [ Brat wiade in money, or sccured by & deposit: of wigeyiiti’ the swnes,

¥ dolaya, sarisunly poatponing imipertant and. presying | irreapective of auy benefit Trom sy improveliend powposed Ly snck
e q‘?guh, imludln;ghm and ;| .'x}:l;!fny. a8 well ;,,_g,‘-fﬁ sorjporution, whieh- mﬁ.ﬁmm-hh{n'm Bxcirtiined] hy o jory in o
, Is it advimddo to nilow angﬁ;ﬂln'ml to bave the effecl of | Gourt of recond, 1a shall be preseribed by lowe™ Thot in 'tk uiie bden

ndluir“ml lméhrenlenm_p,ﬁg! puhble lies; or is it met beiter Lo |in the au.m‘udnm‘zl;--:imﬁry I;_n pre;rn:. the nlrmt‘ingir uldadate llnﬂ;;
e , 1o procsod wpon, dupnsiting tho nssessord duwinpges with {ages ngaisst sopfoscd atiefils, It ddogs Bl pileel Wrets of palil
the Conpl, bebving thy o ¥ :‘ﬁmgh any increaso whi’f-_eh mmy froeds,  And there is thin difformes betwoen B milrol anidt's }ohl.-lin '
J£rotn g new teinl T road, A public rond is generally nom ot right wngler, amd toes nit enid
T Lions, [t sooma 10 mo, are pmm,-]y muljecta of logislntive [up farms into inconvenient lhslj[m?’wlgi_lé‘milhﬂniia are Lhe very revorss
i i

f

aediog, 2ud 4o tha Lagi,luurn they anght'to bo left, [t i, bowevor, use- fof that rele, Thut alone ¥ighl forfr oke: reawon for smaking a Hule
Iomg proms this cousilerntion. ~ Thin seclion Presents o fentitrs quits | differenco,  Gentlomen hove songhi duzing this disavsdon by m¥itify .

kensral doclaration of a princlple—an atiomnpt at jand lead asbray gentleneny of e {nnverifion upnn this sigeet,  ‘They

) axecutory provisions bul half necomlishied, and leaving e the | have tried th inake it appedr Mink’TE in Mt right vow, It in wesered 1hah

i e the of finishing up the m!rk, and of cxlrieft‘«iug. if | after & good denl of l‘-ml:[;?;_l we hii¥h Judgu-minde low to rikef D s

. powdl tha mibject from the muddls which the Conslitubion creates, We hava gof the decisions of tle Supreme (hnrt,  Now we [ rt’m‘iula

L ‘ T AEMARKS OF ME. ing 5. pew Connlitution, anil wiler thiat Conslitntion t' o Will lie o
A UEREIXGTON. Jogislative ennctiments.  Fiir th plenﬂ of it tesibling ndg Jue

) For
. M NERRINGTON, Mer. Chaivman: I wonld like, inysell, to offor |t make law, I propess that 1 stititiodt Kliadl hnte this elutise
o8 htwwlisent if it wors pomible o be dono. I om opposd o the | whiah shall make It o s Gats it *
it offered E.tho gontlomen from Seiane, sud for Lils feison, T
o firwihualy the very thing which wo bave ilways stlotiphd io RENARKS 0P ME. NILLA. )
l—-thist i, allowlng x the exerelse of the ciuiueut dumaly; tie pas- |  Me. MILLS, Mr. Chairmii T have tistened with & gread deat of
4a4 o take the property iu the first instaneo, aud thes campel the vthér [inturest 1o ihis dluidalor, and it hss miinty boen on the question of
for datnuged that niay aeceys. Tuws owght 8ok b be dons, | whi |s eommpeunttion. Now, tha law respeciing the taking vf peivaie
o b sl mwnlpufuu_runpa' - 1p ,r‘t{, Ovidue thiok befite priperis din to taken, it st wppeor,
Aug- theuil ,ﬂ"h will- ha¥e dpou, khe.| firek, 4 mﬂ' » {ise ts which it is t0 He appllvi in & ik -mwm-lﬁ
3% I Wil Miideribood Tt Alio. exercive | Luw | sscoitil, that Use takbig Ta fipcemsbry | ',ihl,irnlﬁmif Al
. i, [ vislly -dilferenl i jls character | ln sithe pnbi e, that the poldid vas o Wiilch it is 1o De ipilied in %
sbeltiigh in & Cuvl'nl justing; and uinler Lab | more nmm;ﬁ’]i be ewe,™ Uiled that En]-vﬁthﬁ,‘ﬂr.tlm liuﬁlhmu
i LN ]

{ & Fadigibu o Kb fury nok tiscessarily &jipriise i propiosty, | Lo the noce its Uelng take fm that partlisitar [
I nn-mdu "'“;“ rtb?‘feahhma-'m i they mifiy %lﬁoh{l quastiots of layw nlons, ms_di'; m‘-‘s’-t-i"ii;hﬂft!«f"tun Jury, i gt 1o
any ofiar Lribunad 4 detersiine thul questioi. . “ Dus process of law, aubnit tht guestion Lo the Jitry isdetied by the Courti.  Wliether it ba

o8 was dofinl the other evening by my frishd frém Bau Fronciso, Mz, necesnty bo inke Property of ol, ik seania' o e, might 10 e the B
Barbour, had refurensc, sy waa stated, lqﬂ%qqln jurors—to a trinl by | question and the fimis-question for the Jury 1o deterinine,  Aip attespt
Yrslve good aud luwful mex. [ know the -lias been some of Uis | 1nuy be made to locale & pablie highway scrms an acehanl o7 thrvugh s
1 know that ammng tho nun{’ némis readored 'lxl.!wll the | man'y gendes, or throngh his dour-yard,  Xow, shundil [t questhon net

% u oaso in the Thirtosuth N. Y., Wynehamer va. The Pro- | be subsusitted to the Jury? It seems o ine, wir, Lhut it shumid, Lo in
¥, thron or four Jastices gavs Lhe opicion that §¢ bud refer- | favor of the amesdment. The rule has been welf setthal that general
the common Iaw jury. Now, Judge Cooley defiues * duv process [ bonefits are uot 1o bo counted, but it uol infrequently happens thut the

i
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Muews i Beyorl question.  Tuw van it be said that there are Wy ether
mnedits than the Lenelit te the whole cunnmnity? What partirulir
benefit i it o a i o ave a railread T direatly throash Lis place ?
Bbsmeeana 1o mae that this ainoencdsienn Wikl putt g Gizeation ub rest awid
aetthe it

-
REMAIIES @F ME. CEOS5H.

Mr. Chafran: This right of eniinent domzin is per-
L oright exerviseld by dvernment; oo right wader which
ivihud renlly gets the leneit of takiing awsy tie prrperky of
amather without the consent of (e ewner,  Xow, if that is the hughest
poenamilive of thin goversitend, it ouglil o be guarded, and prety weil
gmardwd o, In fraing a Constitutiong, we shoidd imt inke it gueh pre-
¥ishoms 1 we think will protect privide rights, sud -t propositing of
tlee gratleran diere that it is nel e proper pince to guard {wse righis
in Comstituetions, b dispated by the fretibat o lnrge number of onstitn-
Thott have iwrgpueeated sinili provisivoe,  One of then hus ainest the
wonds in which Mr. Dodley hay pr«}pa:surl it The Constitution of the
State of Towa has o provision which § will read :

> Erivare property shatl nid be ke for public nee withont just enxe-
peatsation first bing e, o seonred, to by paid to the nwuer theroof,
oty 34 the datnages shall bo nasesanl by o jucy, who shall ot ke
inte conabderating any wdvantages that may resatt te the suid owner on
areeant of G iprovemenss for which it i tokea,"”

Xow, the proposition elearky statad, as [ apederstand it, i3 this: The
prequisition tiest. propuosted tothe comittes amaonnts to this, that # the
Fitretd sonipan g teans to lnke half of ny o, and tikes it iu such o
Way that wol inerely the It is taken It schioiniang Inuds are injuned,
Ehers U apitestios wid] take the sbape statest by Mr, Barnes. 17 the rajls
frned Puis Betwcens ony hevee and my bam Uiey pn.{l for the acmuge
tykeni.  They may alse b ausersed for tlhe dansage which it is to e bo
have o railnid botween e house nud harn, bat they may offset apninst
thot the fwt that I may derive some advantage by having the codlrond
wo foented,  Now the olgoction to leaving the definition in the whiogo that
the benedits moy bu oifset ngainst the domages, i illustoated by & ense
like this, which fame within my personnd knowledge. The railroad
whirl runs from the ity of Chieage to the Cit;r of Joliet, in condenn-,
ing w right ghpnay, lud to tuko from s lurge bullding the ground U
which u wing of the bailding <toeel,  Now tho SOLRMLIELY Were greatly
interedtial B laving that raiirond constrected.  Their smindy were iniftod
with ddeas of the greal ncdvistages to be derived. Bo they took the
gronmd n}imll whivh Lhe witss of the house stood and the reileund track run
within thiry feet of the side of the building. When the jury enma o
e the dumages (-videnes introducod i 10 Une benefit which womld
Temlt wan to this effects thel this buikding was a large hublding; Lkat it
conlel b snrseed it a boarding-iouse or & place for the traveling politic
Lo b prg pesijile wonld pubupat the houre on scrount of its proximity
lo the vuilrmad ; und that the alvantages to accrue in® that way would
teere than ollker tha inerenswd duseger of fivs aud the inconvenjenes of
alarns at wnreassunBlo heups, il other prospective damneges.  And the
Jury brought in no dumages ou sceaunt, of the proximity of the raihrod
track to thgy bailding.  But whea Lhe man eame to try it on and nuke &
Boarding-howse out of it, ke fonnd tho stution losated ot anether place,
andd the result wad that the man's property wos rained. The danger in
thin glass of wewes i this—and 1 refer to Gonerwd Sloward for the X
ricieex of southern Californin during the 1ate cinstroction of raflroads in
that sountry—ihat when men hear of & milroad eoaning they alinost
think that it is heaven eowe dewn to carth, Lnnd worth five dollars
AR e ji'going 10 be wonth filtosit or twenty dollies on gore.  Bome
timea that heppons and poanetinges it don't.  Bul tiw erdinary jury, ns
I the gueation of Inaefits, do becoiae inBamed wnii) they give wrcy-
amable benelity, and that will o the observolion and expericnee, [
{hink, of men whe have seen the Lhing. 1 heve seen tailroads con.

Mrnetdd inncertain town where 5 s could hardiy got the governtnent.

price for hid Jaud, on zeconnt of the influmed sentiment of the public o
to benafits, - But what is the fuet?  The land adjacent that is not tnken
is benefiied even more. The men whose Innds nee immodiately adja-
vent do not get the benefit. Whe does not kuow that the lots ane or
twa ar Lhree blocks off ure oven imore bouefited? Then the result of
the mile amounts tu this: that the mia over whoso ground the railroad
in ootitrneied receivea renlly mo benefit frum the conatrmetion of the
riadd, beeatno they taks from Dim the menstire of damapes, or take il in
ruch o way that e reoscives no benefit,  But sther mon, through whese
Iand the railvoad does not run, got tha benefit of the ruilroad smed sipud
ne part of the dorange. .

Now, ns to bhis legislative provison, it scetns 46 mo that in the main i
ina very g“nt ohie.  Hul we have not merely to inquire ns to the quality
of the precehd legistative enactment.  We have to itpuire as to the cer-
laluty of ite being o permanent provision. If this enzctosent of the
Legislatnre is iy that s iape that ne railroad isflucnce ean shake it; if it
is 75 that shape that Lwewrty-five years from now 1L will stand just a8 it
tlocs to-day, it awighl snswer the parpore very well, But who is not
fumillar with the faet gt not oaly in bhis Stabe, but in every Stale in
the Union, tie raifms®t power hok'boeh siveilg encugh, whenever it took
the matier tharougliy'in bmod, to control tegislation, and o get such
Yegislntion ns it soened to want. Ko, sir, we have n duly to perform

in making such a peraancnt provision in b d to this motter as
Jecins o us necossary and right,  The question s asked, whit differencs
is there Letween the methord of sasessing damages for 1a ing out a pub-
Nie romd aud for Inying oui o reilroadt My idea og the maler is
this: when yon Love laidwout & public rosd every man has » right to
the benefita of that road without cosk ‘br expense, and it is maictained
by the putlicttages. But when we come s balk aboul & railrcad, rail-
oy are wot built for the public good. They are built for privete gain,

all white the dawmaze b other ‘

anel if niy man desires (6 have the benefit of the railroad he ean have
HODY paging just swelion the eailrond enupany askes him for enfaying the
priviiege. This is ane ditferiuee, or one redson why the rals for laying
aut a prllie rmwd and for damages in sieh noeese ia not a pgood rule for
damsyges in the ease of them: quasi public eorporations who may take
private properly fnr their public wse, As was suggestod here, these
prospeelive Jiusnges ean be when inke consideration ns well ag the pros-
peetive bonedity, sud [ will give yo n tre example of it from the
words of oo of the genllemen whe spoke on the other side. It wos
snid that under these provisions o farin’ iight be talen &> bo wsed as &
placo o depasit tailings.  Suppmse thot ean be done stnder the privei-
pties which they waot Jeft in the Conetitution, whenever parties prophae
te bifte @ farin 83 o place Lo deposit Lailings apomn, the mon who propescs Lo
take it as o fiehd to dump his (ilings on has the right to say to the
sihets whome inud by ke, “Sir, taibings will improve your land. ‘Trpe,
I tako fﬂ“r darl be depiosit Loilings on, but in five years the taiiings will
make better soif than yow have to-doy.” ‘Then the jury taka ilke
consideration the fact that ai scne Mlure time the soil will be hetler
tins ik bs naw.  That 8 an itlustretion of the result of what the gin-
temen wit Lo engraft upon this system. Bul if, 83 Lhey ur,io's'mt
Hiis provision i here will kave no offect, [ ask why it ia that since this
fuesdion han been up cortain gentlemen, whose motives and inlentidns
are not known, are sanding sbent the deors of our {onvoation, ahd
eowling in for genilomen tn engre onut and kalk with them gz Lhis v
provision? 1 sk, i this has nothing e do with Uhese malters, why'is
13 that geatlonen whe have been guandinns of these rights for soine
years Leele nre excited, il maake such eloquent ﬂmelleu on these mgt.
tera? 1 wish that soine wlier man than § envhl deal with this question,
some man who conld rivet the attention of this Lody to Lhe real
question at iksue for o mainent, wonld stand up here and advomate this
matter. DBt the principles we advosals are right and we must sladwi
for them.  Thot is what we nre bere for, and if We csntiot talk-~weli,
wo kuow linw Lo vole ¥ight en sieh propositions. [Applause} :

Mp. BARTON. Mr, Chairman: I de not inlend o maka & zpevch
upuen this proposition at all; bue, Mr. Chairman, 1 desira to say » faw
wonls. I the members of Lhik Convenliva dosire o do the peaplenf
this State & good-~if they dJesire to sender Lhe peaple of this Bialg s
snfeguard—1ibey will not listew to the sophistries of the gentirren
apposed to this amendment, bui they will put this safeguand in the
Conatitutinn in behalf of the penple.  § shalf mn this amandment,
and Lhese ure the rensons why I ehall aappori it : use I believe that
it ig the only safopuard thal can be placed in this conzestion. .

Tux CHAIRMAN. The question ja an the adoption of the ament-
inent ollered by Uhe gentleman from Bolano, Mr, Dudley. E

The amendment waz adopted, ) ]

Tux CHAIRMAN. Tho guestion recurs on the Ainendment offered
by the Comunitles vn Judiciary as amended, {

Ma. HEPCIHCOGK,  Mr. Chairman: I bave an amendment to ofGr.

Tuw BECRETARY rend : 5

" I'rivate praperty shall not he taken for privale use, with or withodi
eempicneation, unless by tho consent of the owner, exrept for ¥ t ol
wiy for deainage ditclies zercas the lnnds of others for agricuiturdl,
mining, nnd sanitary porposcs, in such manner aa may be prescribed by
law.” “
My HITCHCOCKE. Mr. Chairmax: My reason for offexing thit
amendroent i t_cover an if¥rest in the coanty in which I ljve nod I
Wsink the same intercal oxisls in a large porticn of the State. I islo
seeure the right of dreinage. During the Winter aur lnnd la luhje%:z
ovuertlow, and now we have nomeansi which we ean get dzaiuage. On
individnal can block up o country of ten or fifteen thousand acren of
innd, and you cannot by a right of way from him, Thers was & biil
to cover our case, bt it was innperative bocnuse it was considered nneon-
stitutionnl.  We think ihers shonld be some way provided in this Con-
stitution by which we eould havs the power, by paylng for the right, o
reclolm our fands.  That ia all. .

Me. TERRY. Mr. Chalrman: I offer an amendment to that, to fol- -
low aftar the inst ward of that. :

Tar. SECRETARY read:

"' Pravided that any resident of this Btate whe is, or who has hled his
dectaration of intentions to besome, & aitizen of e United Statea, and
who is nol the ewner of one hundred and sixty seros of land, mny ¢nigr
wpat, toke, and hold, for the purpeec of cultivation or residenee, nny
unaceupied or uncultivated land in this Stale, not exceoding one huy-
dred and sixty neres, upon his payine the owner thereof, or depositing
to his credit tn o solvent bank, tha value of sush land, ma Lhe satne "
entored upon the gssessinent roll for Stato and couniy taxes made lagl
befors such entry, with twenty per cent. in addition to such asscasmest
value, snd from the time of sueh payment or deposit Lho PRrty 85 enter
ing shall be the owner of, and bo cntithul Lo the exclurive poseensi o
and wse of such land.” £

Me. TINNIN. Mr Chairmen: { rise to o point of order. It ja thal
the mpendment js not germanc to the suhjent before the houss. :

Tur CHAIRMAN, This amendment was only rend for inlorniation.
[t wasoffered 48 in amendment to the amendmont offered by tho genthen
man from San Jonquie, Me, Hitecheock., The Chair it of the opinioﬁ-
that both wre in vislation of Rile Twenty-eight, which eays: “ Nosab-
jeet different from that under sonsiderstion shall bs admitied under color
of amendinent.” .

Mz WATERS. Mr. Chairman: I move to wmenid section fourteen 56
that it will read: *Private property shali not bo taken for pubilic use
wilhout jeet compengation having first boen mads to, or ascertained end
paid Into the Court for the swnors® :

1 will state bhriefly the object of my offering this amendment. The
reason is this: the amondment pr by the Commities on J ATy
is good, with the one tion that it aliows the property to bu ‘
when the complaint is firat Sled ju the anit, by making o deposit In
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Court. Now, it seems tu ime thad B8 26l the olject of Las Convenilon,

but that is the way it resds, and it oz been adopted.  In otherwards, it
mys she taking shall be when the money is paid into Court 18 eeurity.
Now, as I understand it, the Convention does not wish thedeposit put
there ne aceurity. [t eeciuie to me thab this Convention adeped that
ameadment without consideration, or without undersiiouling w.  That
is itn effect, unleas I hate mistalken ite rending. Now, the reeson why [
anpport this amendment in preference te that part of the ofd Constitu-
tion :’pou the seme aubject is bhis: this clruge, 38 Judge Cooley says,
ie lindle to eonatruction, one way or the othier, and whil we are sitting
hero we shoutd do away with the chance of misconstruction. | ihink
we should make the terma so plein that the Sapreme Court, or the
Bupreine Court lawyers, moy not be abls to get sreond i It seys thal
the dumsges shall first be mscertaivod and paid iuto Oourd, whero ihey
4an get them, nitar Leing ascertained Ly the jury ; that he ean receive
his pay, if he desires lo receive his pay, or he ean et it remain there
until Lhe final termination of the cage. 1 think that that is il wa contd
ask, and it seeins to me that the Convention should adurd it.  Tut the
amendment you have already ndopled, aithough it ailows then to take
the property of that man, he may not have the sight te po there wd
dmw down the money. I think that i3 2 mistuhe you beve mnada.

Me. BARKES. Alr. Chairman: During the remarks of the gentle-
man from Nevada, Mr. Cruss, T had ocvosion Lo speak to o member in
avnther part of the room, and [ went there and difl not hear his speech,
at Jeast pot abl of it.  But follewing Uiat tho prmendnwat was adupled.
I think that there should be some little eare about the sdoption, and’
certainly about the pluascology of an artivle that is 1o staud for wo
Jong o Lime. :

flries of “louder.")

A vary distinguished gentiernon was once moking e speech and some-
bm'izekept halleing * londer, Jouder,” and he eaid he doubted nod that
at fust duy, when the heavens should be relled away as s seroll, and
the elements wers melted sway with Ffervent heat, and men shonid be
snmsonnd to Lthe judgment, there wonld be eome feblow from that part
of the hatl halteing *~Jowder, loeder.,” I think if the gentlemen wish
to listen thoy cuu hear.  But with reference to this amendment, 1 wial
it Lo be gmierstood thut T desived, sl I 5o steaed, to zee Lo reaalls of
the statules and the decisions of tho Sapreme Court erystoilized into this
Constitistion, so that they will stuy there. Thaw was my Idea, und I
U L ihat tho debate would continna long énough Lo enabile ne to
eflocy that oljeet. I would sugpest now thav this sceiion be refermei
back to tho commilles for Lo-iight, to prescnt ta-murtow s properly

rastel maendment to the section, if the sowmiltee 2o desire, which
whall fx it so a3 {o eonfonn to the statubes a2 now determined by the
Courta of the State,

Mz, DUDLEY, of Bolano. Mr. Chairman : That nmendiaent thot 1
offered i couvched in tho identicol Jaopusge comtnined in the Counstila-
tion of Alpkbama. i did not wust ney own ability to expross ideas in
Janguage to snil the gentlemen herse.

Mr. BARNES. Me. Chuirman: I did nol mean to reflect ox bis lan-

ge of upon the law of it as it standy, only lo put it wgether properly.
wis nob eviticising ony partiendar thing.

M PUDLEY, of Soluno. Mr Chairman: I do not know what
ohijection thers is W it Tha Aret part of the seclion stonds exactly ns
reported by the Commiltes on Judiciucy.  Uhe latier pard of the seclion
yeada: “ The right of way shall be approfated 1o the wse of any cor-
poration, wther then nwunicipad, urtil fuil etinpensation iherfur be
fink made in money, or seeured by o deposit of money to the owner,
irrespective of any bLenefit from apy improvement propused Ly such
corpumtion ; which compeneution shall be ascertained by a jury ina
Contrt of reword, as shull Lo preseribod by law.”  Now T have nu prila
at o1l with regant {5 the manner in which the ideas shull bo exprossed.
I only ask thuk Uhis Comventica plinll sland by tho duvision it hud nade,
I Lave no ohjeclion b i being couched in ofher banguage. Bat [
Yelicve, that considering Lhe fet thot it 35 exprossed in Maglish, that ot
Pt is written by the Cousnities on Judicinry, and that she batance is
cxprossed in the langoage that has been edopted in the Conslitution of
the State of Adaloiin, you suight as wetl skud by it

Tug CHAIRMAN, “The question is on the adoplion of the muend-
ment oflered by the pautbeminy from San Beenerding, Mr. Woiers,

Mz DUDLEY. Mr. Chuirnwn: I woold like to usk whether, if thie
amendieut i adopted, my wmncudment will stand ey o purt of ihe

Bettivn.

Tux CHAIRMAN. No, sir; it will not.  If thie I8 adopied it will
strike ol the amended section. ’

My, ESTEE. [ risc bo 2 point of order: that there con be no amend-
ment nrade to b thal striked that amendment out.  If I understand tiat
the amendment proposed Ly the gentleman frowm San Burnonline will
entirely wipe of the anvenchinent Lhet was presented Dy the gentlenan
from Bolana, T held that it ia cut of grder, .

Me. WATERS. I that js the ease, [n yisw of tho fact that I do not
think the Conventioy, drsires iy put in ‘o clanss thatilis s a mece seourily
1o Le placed in Courtyaud 6 that pecins to ba the evident coustruction,
1 snnwe that the vote by which thet smendment was adopted Lo recon-
wislered, _

Mu, HERRINGTON. 1 secand tho motion. o

Ma BOLFE. Mr. Chairman: I think the samo ofjeet ean be aceom-

Tinhiedd in o different way, if the pentletan wiil ehange his amendnent
{:y sinply moving to inscrt Uhe twg. wonds “ ageerteined and ™ betwoen
the wondi* or* and * pajd.™

Mr. WATERS, I woull sate to (he genlicmon that ouly having heard
it recul, and aot having it Lefore me, ?cammt put in the amecndment

Alsere.
Me ITAGER. Mr. Chaieman: I would like to hear the proposition
rend in & way that we con hear ik I ain unable to tell what it is. I
that the amendment aa reportad by the Committes on Judiciery

wonuld etand as reported, and that the amendmeént of the gentleman from
Solano would coaa in after it If I understond it properly, the section
reparied by the Committes on Judicinry still standa and is not stricken
sut. Now, tien, if Lean Lear it read, and if we can all hear iv read, wip
wiil andoerstand it. :
Tax SECRETARY read: *
“ fnend seetion fourteen, by adding the following, namely: Ko right
of wuy shall be approprisked to the use of auy corporaticn other tlhan
mumicipat, undid fu l? comppensation thorefer be first marde in mroney, o
eecured by o deposit of money, to the owner, irrcepettive of any Lenefd
from oy baprovement proposed by such eorporaion, which compenm:
tion sholl be ascertained by o jury in o Court of recond, as shall ba pre-
serived by, law.” ;
Me, HAGER. Mr. Ciuntrman: | ask that the proposition be read as
amended.  The Seerelary reads the amendment. 1 want the propasf-
tion react gs amended. "
Tux SECRETARY regd: :
Sxe. 14. Privata property shall not be iaken for public nsa without
just eampensation having heen first made to or paid intg Court for the
awner.  Wo right of way shall be uppropriated 1o the use of any e
ratich other then wonieipat, until Eﬂl compensation therefor be first
nade in oy, or seeuced by nodeposit of money to the owoer, imme-
spective of any benefit from any huprovement proposed hy such corph- .
ration, whith eompanaation shall ¢ ascertained by a jury in o Cowrt pf
recoed, 1d slisll be preseribed by low. 2
M HAGER. Tt reads as I suppose it was jntendml to be.  That jo

|the fivdl proposition os reported by the Commilteo on Judisiary stawla

a5 it was peported by themy;  “ Private property sholl not be taken for
ublie use withaut just compenmalion hoving been first made to or paid
ito Court for the owner Lo that it is provided that privata praperty
shnfl not i any ease be taken withont compensation being mmle to o
preid into Court for the owner. That slands as it iz Then comes this
snceceding perdment abowt the right of way. Now, there may be g
littte conilict Letwoen the two propusitions.  The one reluting Lo te
tight of way scams to udopt & ra&-}r difiizrent rule in onler to nacertain
the dmuaages from what the first {:o;xmit:im: Ao in regand to privale
peaperty. ‘Chat is, thot oie mast be paid to the awner, or into Court for
Uit owner, euel that Lho otlier secing Lo syuint ab the idea thul it may bo
in same way seeured. T wwubd apen the door for o besd, ve sotething
of that kimd. I thiok st shoukl read right; that canpensation beimg
paidk Lo Lhe cwaer, of being placed in Court for kim, o coukd b atiy 10
obtain it; and eo that Uiese whe wizh to mako improvements shall pay
it aller tho jary has wade ke gward of the proper cotipensation. 1L
sught to ba secoved beyond o peracdventors that e should have a riglil
to gol the moncy out whenever they are pad ia posgession. .
Mu. EDGERTON. Mr. Chaifman: i have ML one word to Ry,
Phe amtbor of thin smeminent, in his zenl to wrestie with A question
that huts excreised the fredl jurists in this country, who have senght ta
pluoe this right of emigent domnin on a fosting that would be joat to the
people and to thest who want to eondemn, has rau off to & forvign Colg-
stitaetion and abstracted o provizien which restores e whole quwstion o
the pliee whers it wag before thiz bt legistulion was Jeal,  The gentle-
tugsi from San DBernardine, Me. Waters, is eutimly right wien Do ssvs
that it rolss the ewners of private 51mperty of the brae-fib of cvery benefi-
cent provision se contained in the lnws s they sland.  Any mileodd
corporation, upder this anendment, can walk into any iman’s um akd
file & bond and take his proporty and po shead with b A deposib of
BLLUNCY O Sea iy ——— i
Mn DUDRLEY, of Solono. Secuted by & deposit of monay. .
Rz, HSTEE. Mo Choirman: { eertajoly think that this fhing s
jittho mixed, und I think thot in ovler o clearty exprods the views of
thifs Convention, n9 indicatet by the adoption of the smendment ofemsd
By bl genttermn froun Salans, that it worlkl e wine o re-refer iL i tim
comitities bo formreie b sa thut it will exprosg the jbea denirsd.  Cops
tninty, I hopo it will mob boxdoptesd i it present shape, Da Uhat respeet
I agree with tie genUensan frose Soa Dernnedino, Me Wisters, and o
eonnd extent with the gontlenin frn Saeramente, I oinove that the
copthitiee rise aud reeomanent tiat tais scetion be ro-reforred to the
Committee on Judiciary, witl iustractions to formulate it fo 03 o con-
tain Lho idegy expressed jn the smendment. B
Nu ERGERTON. Mr Choirmian: 1 hove one word tosay in regand
o the refereter, I wish lo advize the Convoentivn of this fact, thet
this subjeel was most maturely considered in the commitioe. ] do not
sox uny use in sending it baek o (e comanittee, beeaase it wisuld
nudonbiadiy coma baek lrom thein with (he sama reeonmendation that
they have meido. L)
Mr, ESTEE., It i come: but wedo not wanb that seclion as il now
ia W go indo the Couatitulion. . :
Trx CHAIRMAN, Tho question is not debatuble,
Ma. HARTON. Tidesire to pmke an ameadment,
Tup CITAIRMAN. The questivn is not debutable,
Me. BARTON. I wish to amerd the gentleinants motion, thoal it be
referred aek o the Commitlea on Premnble and Jiilt of Righis, g
Tur CHATRMAN. Tho gentieman from Mun Francises, Me Estes,
maoves that the commmitber rise ael repert thid soclion to Lhe Conroutich,
and request thiad il e referred to the Comitiee un Jwliciory. s
Tha nielion wns lest. :
Fux CIEATRATAN, Tho Chair will state the yreciac ooudition nf (he
question : Burdivn fourteen, as reperted by the Comatities on Sudiciary
and Judicial Deparusient, is reportad us an atacndnient. . It has not been
adepied by the ommittee. It otamls a5 an amendment offiral.  The
pentlemu fron Solvne moved an amembneyt to thit amendment, upd
it was wlopted. The gentlemon from Sun Berpankino, My Waus, |
stroves Lo strilie out and insert o substitute which he hunﬂ'\-ml.lnd

which is as follows: * Private property sbatl not bo laken for public ise
|
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withont just compansation having been first raade to or cscerteined and
puid intn Const For the owner”

Mz MeCALLUM. I understond Eliat the question iy on ihe mation
{o reconsider.

M, WATERA. I withdraw that motion to reconsider.

Me. BARBOUR. X would ke to know how on o fuestion of crder
thet amendmnent was withulrown ?

Tup CILAIRMAK. The amendment is not withdeawn, The guos-
tion i3 en the adoption of the smendment offered by the gontleman from
Ban Pernordine, Mr. Wators, to stribe nut the whale of Lhis gection as
amended, and ingort this subatitute, which I havs just reed, !

The atiendmend was lost. H

Tuz CHAIRMAN. The gyecstion noew reears on the adaption of the
amnenidmont offered by the Committee on Judiciary, as smended.

Mr. LAINE. 1 movelo reconsider the vota by which tive thab nmend-
meat wos adapted, Ik acems Lo me that the word “aceurnd ™ hns erept
in thoro. It will drive us bock to tho-placs we have boen faboring out
of for Lhe last ton yeara,

Me. HOWARD. Mr. Chalrman: Ifeis enbirely misteken., The lan-
gonge employed in the amendment of the pentferenn Grom Sobuno is:
# Unlit full eompensation therefor be first made in maney, of seeured by
o deponit of money.™ 1L is secured by the money paid intw Court. Al
that ny of tha provisions which have heen ndopted or praposed witl
effect is simply that. The moncy is paid inte Court, and the maney
renwins in Coort for sccarily. There is no smbignity about it.  There
is mo troubie adwmt it,

Mr. WILITE. I think that werd “securcd™ is most abjostionable,
and I trust e Convention will reconaider it.

Me. DUDLEY, of Solauo. I ask leave to nmend it by striking oot
the wonds, “ sccured by & deposit of money,” and inserting tha words,
“or deposited i Court.” Then it will conform o the section a8 raparted
by the Commilter on Judiciary; that is, in that reapect it will be just
liks Ltheir report,

e Tz SECRETARY read:-
| “Untid full cotnpensation therefor be Grat made in reoney, or deposited

s in Court for the ownar,”
Tux CHAIRMAN. It will require unsnimous consent of the com-

mitice.

Mn WATERS. I movalo amend thot so that it will read: * Unti
il comipensation therefor bo fmi made in money, or asceriained and
poid into Gonrt for the owner™

Maz. DUDLEY, of Solann. I am willing to accept that smondment
if the sommitteo is witling.

Tux CHAIRMAN. It eanzot bo done except by gencral consent.

Nao chjection was made,

Ma. BHAFTER. Mr. Chairmn: I enll attention to the fact that this
provision of the Alabams Constitution has beon repealed for severs)

¥ears,

Tne CITAIRMAN. The question vocurs sn the adoption of the
mnendinent offerad by the Committes on Judiclary a9 amended. The
Seercinry will rend the sackion as it now stauds amended.

Tue BECRETARY rond:

Spc. 14, Private property shall not bo taken for public usa withofl
Jjust compensation dieving been first made to of paid inte Court for the
owner, and no right of way shalt be approprisied to the use of any
earporstion other than municipal uniil full sompensation therelor he
firel mucle in maonesy, or escartained and paid into Court for the aWREE,
irrcspective of any bonefit from nny mmprovemeit proposed by mich
corporation ; which oummusab&un shsll be ssrertained by & juryin a
Conrt of rocord, as alail be proseribed by law.

The smendment was adopted.

Mp McCALLUM. I move thal lhe committes rise and rapord this
ariclo to she Convenbion ws amended.

. : .

N
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POSSESSION PRIOR TO FIMAL JUDGMENT

Iy CALTFORNIA CONDEMNATION PROCEDURE*

INTRODUCTION

Across the United States there is a groundswell of interest in the
law of eminent domain. In approximately half of the states, legislative
committees, special commissions or other advisory bodies are engaged in,
or recently have completed, studies of the subject.l With respect to
Federal or Federally assisted acquisitions, committees of the Congress have
completed and submitted thorough studies with far-reaching proposala.2

The prime concern and question in these investigations is whether the
philosophy, standerds, and details of constitutionally assured "just
compensation” are being appropriately applied in an era of the freeway and
the launching pad. Somewhat more broadly, detailed inguiry ia being made
into the current balance of the historic equation scught between the property-
owning citizen, on the one hand, and the tax or rate-paying citizen, on the
other. Uniformly, however, it is being discovered that the fundamentsl
question of feirness and compensation is interlocked with the total
procedure provided for exercise of the power of eminent domain., The resulting

objective of those thoughtfully concerned has been statutory revision

sufficiently comprehensive "to codify, amend, revise and consolidate the

¥ This article was prepared by Clarence B. Taylor, who serves as Special
Condemnation Counsel on the staff of the Californis Law Revision Commission.
It was prepared to provide the cormission with background infommation in
its study of this subject. Ilowever, the opinions, conclusions, and
recommendations contained are entirely those of the authors end do not
necegsarily represent or reflect the opinions, conclusions, or recommenda-
tions of the California Law Revision Commission., Portions of this article
are similar to a study published by the commission in 1961. That study,
the recommendations of the commission, and the resultant legislation are
cited and discussed in this article.
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- 3
laws relating to eminent domain." Obstacles to that end are obvious.

The entire subject is viewed by scme as abjectly adversary and as involving
& precaricus balance of powers and positions that cannot feasibly be
disturbed. The statutory and constitutional debris accumulated over more
than a century is at least a formidable technical barrier, Additionally,
the intertwining and interaction of “substance” and "procedure" demand
meticulous care and precision in any significant revision.

Determining the stage of the pProceeding at which the copdemnor may or
must take possession of the property has proven to be one of the most
troublesome and pivotal points in condemnation procedure, In the tempo
of these times, the question and its resolution are important in themselves.
Comprehensive studies and resulting legislation have been directed %o this
aspect of the matter considered separately. Secondly, whatever mode iz
provided for exercise of the power of eminent domain, a taking is a process
rather than an event, A series of steps and a lapse of time inevitably
occur ﬁetween the acquisitive idea and final exchange of title and
consideration., A substantial portion of condemnation law therefore revolves
around the resulting questions of sequence and tempo, There is, for example,
an importent temporal dimension to the running of interest, proration of
taxes, time of payment, allocation of the risk of loss, fixing of the date
of valuation, and any number of problems of compensation. These matters, in
turn, cannot be considered apart from the timing of the change of possession.
The provisions made for possession prior to final judgment must therefore
be key features of any comprehensive condemnation statute,

These generalizations are exact in California.

In 1956, the Legislature first directed the Law Revision Commission to
study features of the California law of eminent damain.5 Legislation snacted
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pursuant to its recommendations have comprised the only systematic changes

in California condemnation law since adoption of Title 7, Part 3, of the

Code of Civil Procedure in 1872  (§§ 1237-1266,2). The latest directive

to the Commission requires that its continuing study of the subject be

with a view to recommendation of a comprehensive statute.? The purpose of
this article, therefore, is to assist the Commission in formulating the
approach that it would recamend with respect to the taking of possession

in a comprehensive revision and restatement of California condemnation law.
Effort is made to state and analyze California's two distinct sets of provisions
for "possession pending appeal” and the taking of "immediate posseszion” on

the filing of the condemmation action. The latter set of provisions, including
Section 14 of Article I of the California Constitution, present especially

vexing alternatives to the Le=gislature, and particular attention is therefore

given to the actual and assumed requirements of the California Constitution.

BACKGROUND

Generally, Section 1k, Article I, of the California Constitution
authorizes specified public agencies to take possession of the property
sought to be condemned upon commencement of eminent domain proceedings when
the condemnation is for "right of way" or “"reserveir” purposes. This
authorization and implementing statutory provisions are commmonly referred
to as "the immedlate possession" legislation.

Code of Civil Procedure Section 1254, in its present form, suthorizes

any plaintiff in eminent domain proceedings to take possession "after tyrial

P

ang Judgreent entered or pending'ah aﬁpeal". This seétion is conveﬁéionally
referred to as the "possession pending appeal” provision,

Each of these procedures entails deposit in court of the "probable Just
compensation” and, since 1961, permits withdrawal of the full amount of the

deposit by the condemnee.
-3



These provigions apart, the plaintiff is not entitled to possession
9

until the date of possession stated in the final order in condemnation.
With the single exception of a preference on the trial calendar,l0
condemnation proceedings are governe% by the rules applicable to civil
actions generally, both at the trial " and appellate e levels.

With this background, and acting upon the Law Revision Commission's
recommendations,l3 the 1961 Legislature enacted two measures relating to
the taking of possession and related matters. The first,lu amended Code
of Civil Procedure Section 1248, and added Code of Civil Procedure Section
1252.1 and Revenue and Taxation Code Section 5096.3, to provide for the
proration and reimbursement to the property owner of prepaid taxes.

The second measurel5 made several very important changes in preexisting
law, Most Importantly, the statute extended the property owner's right to
withdrav funds deposited to all immediate possession cases (rather than to
those in highway condemnations) and provided that the entire deposit (rather
than seventy-five percent) may be withdrawn. The measure alsoe codified and
clarified the judicial procedures involved in taking iwmediate possession,
permitted the condemnor to appeal after taking possession, clarified the
law in relation to risk of loss, elimireted a great deal of uncertainty as
to interest on awards, and finally qualified the condemnor's right to
abandon eminent domain proceedings where the condemnee has irrevocably
changed his position. The statute also provided the existing procedures
by which the court may increase or decrease the sum deposited upoh motion
of the property owner.

All of this legisletion assumed continuance of existing constitutional

proviglons on the subject. Two related proposals were recommended by the
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Commission but not adopted by the Legislature in 1961. First, a proposed
constitutional amendment would have amended Section 14 of Article I of the
Constitution to provide generally that the Legislature may "prescribe the
mammer in which, the time at which, the purposes for which, and the persons
or entities by which" immediate possession of property might be taken.

Tﬁe amendment would have required a deposit of court-determined "probaeble
just compensation" and prompt payment to the property owner. All other
content of Section 1% dealing with possession prior to final Judgment would
have been deleted,.

The related statutory proposal would have amended Code of Civil
Procedure Section 1243.4 to delete its existing content and to provide
simply that "in any proceeding in eminent domain the plaintiff may take
immediate possession of the property sought to be condemmed in the manner and
subject to the . conditions preseribed by law.”

That measure would have accorded with Code of Civil Procedure Section
12L43,5 which provides the procedure for, and various incidents of, immediate
possession "in any proceeding in eminent domain in which the plaintiff is
authorized by law to take immediate possession,”

Reasons for failure of the Legislaturs to act upon these two measures
appear to have beenr several:

(1) The effect of the simultaneous enactment of general, unfettered
provisions for withdrawal of the total deposit (see Code of Civil Procedure
Section 1243.7) was not fully appreciated,

(2) The provisions for immediate possession would have applied uniformly
to all condemnors in takings for all purposes; the =ffects of this change

in longstending patiterns was not fully understood.
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{3} Various gsafeguards provided for the vroperty owner in immediate
possession cases (also enacted in 1961) were rot Tully considered in
connection with the proposal.

{4) The objection of certain condemnors to the measure, of course,
was that by eliminating the existing immediate possession providions from
the Constitution, the proposals would have permitted the Legislature to further
restrict, rather than extend, the right to immediate possession.

(5) The objection of property owners appears to have been that the
proposal would have had an intangible and cblique, but important, effect
upen compensation in negotiated as well as contegsted cases.,

The latter two objections were forcefully stated in the recommendation
of the State Bar Committee on Condemnation Law and Procedure, as follows:

The attorneys employed by the condemning agency regard
the order of immediate possession as being absolutely necessary
in rights of way cases. Their objection to 1961 S.C.A. Mo, 6 is
that it takes away from the constitutional security of their
right to an order of immediate possession, and it is not their
desire, in view of the nscessity of their respective employers, that
the power of immediate possession be subjected to legislative
change,

Those members of the committee not employed by public
agencies regard the order of immediate possession as an
extremely coercive tool in the hands of the condemnor, and
therefore its use should be restricted solely to rights of
way and reservolr cases,

The power of the order of immediate possession can be,
although it may not be intentionally used as such, a coercive
force in the hands of a condemning agency, because of the
hardship forced upon the cwrer who often finds himself without
a home or place of business, finds that he continues to be
obligated to make payments on his construction loan who also
finds that the funds that he will receive from the condemnor
may not be forthceming for as much as a year. Iz finds that
he is expected to pay his loan off immediately, that he is
unable to negotiate a new loan, and that he will reigive an
indefinite sum of money at scme time in the future.




The last observation takes no account, of course, of the blanket
provisions for withdrawal of the total amount of the deposited "probeble
Just compensation,” i,e., substantially simultaneous exchange of possession
for funds.

As the policy and provisions of Section 1 of Article I of the
Californise Constitution are of overriding importance on this topie, it
is appropriate to give detalled consideration te that section before

considering sppropriate legislation.

IIISTORY AND CONSTITUTIONALITY OF IMMEDIATE
POSSESSION IN CALIFORNIA

Derivation of Section 14, Atticle T, Celifornia Constitutien

One of the relatively minor consequences of the various amendments
to Section 14 has been to render the section unreadablg, For exampla, {t
is impossible to read the phrase "right of way or lands ta Ws uged for
reservoir purposes” without knowing that the words "op lands to be used

for reservoir purpeses" were added at a later dete, With patience and an

eye to history, howsver, the sectien can be at least grammatically devined,

The derivatien of the section indicates that it should be resd as if

divided into clauses as follows}

Private property shall net be taken or demaged fer public

use without just compensation having first begn made to, or paid

inte court for, the owner,

and ne right of way eor lands to be used
for reservoir purposes shall be apprepriated to the use of any
corporation, except a municipal corperation or a sounty or
the State or metropolitan water distriet, nunicipel

T




utility district, rurnicipsl water district, drainage,
irrigation, levee, reclamation or water conservation district,
or similar public corporation until full compensation therefopr
be first made in money or ascertained and paid into court for
the owner, irrespective of any benefilts from any improvements
proposed by such corporation,

which corpensation shall be
ascertained by a jury, unless a jury be waived, as in other ecivil
cases in a court of record, as shall be prescribed by law;

provided, that in any proceeding in eminent domsin brought by
the State, or a county, or a municipal corporation, or metro-
Politan water district, municipal utility district, municipal
water district, drainage, irrigation, levee, reclamation or
water conservation district, or similar public corporation, the
gforegaid State or municipslity or county or public corporation
or district aforesaid may take immediate possession and uses of
any right of way or lands to be used for reservoir purposes,
required for a public use whether the fee thereof or an easement
therefor be sought upon first commencing eminent domain proceedimgs
according to law in a court of competent jurisdiction and there-
upon giving such security in the way of money deposited as the
court in which such proceedings are pending may direct, and in
such amounts as the court may determine to be reasonably
adequate to secure to the owner of the property sought to be
taken immediate payment of just compensation for such taking

and any damage incident thereto, including damages sustained by
reason of an adjudication that there is no necessity for taking
the property, as soon as the same can be ascertained according
to law. The court may, upon motion of any party to said eminment
domain proceedings, after such notice to the other parties as ths
court may prescribe, alter the amount of such security so
required in such proceedings,

The taking of private property
for a reilroad run by steam or electric power for logging or
lumbering purposes shall be deemed a taking for a public use, and
any person, firm, company or corporation taeking private property
under the law of eminent domain for such purposes shall thereupon
and thereby become & common carrier.

The unitalicized words of the first clause comprise the entire- wemding
7
of the provision on eminent domain in the Constitution of 1849, Te
explain the derivation of the section it is necessary to repeat, in the
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same clauses, the language of the section as adopted in the Constitutien of
1879:
Private property shall not be taken or damaged for public

use without just ccampensation having been firgt made to, or
paid into court for, the owner,

and no right of way shall be eppropriated to the use of any
corporation other than municipal until full ccmpensation
therefor be first made in money or ascertained and paid@ inte
court for the owner, irrespective of any benefit from any
improvement proposed by such corporation,

which compensation shall bs ascertained by a jury, unless a

jury be waived, as in other cases in a court of record, as

shall be prescribed by law.

Assuming, temporarily, that the language of the 1879 Constitutien may
be so divided into three clauses; that the second clause, whatever it

says, 1s addressed only to the problem of offsetting "benefits"; and that

"ecompensation” in the third clause refers to "just compensatien” in the

first clause, rather than to "full compensation" in the second, 1t can be
seen that the subsequent amendments have obscured but not changed the basie
construection,

The section has been amended four times. An amendment of 1911 added
the last sentence of the section as it now exists, which deals with taking
for logging reilroads. Addition of the sentence follewed an opinlen of
the California Attorney General that condemnation for logging rallreads for
interests entirely private to the condemnor did not effectuste a "public
use."l8 The Supreme Court of Oregon had previously rendered decisicns
to the same effeci:.19 In view of the since extended judicial conception
of "public use" and the expanded "plenary jurisdiction” of the Public

Utilities Commission, continuance of the sentence in the Constitution seems

unnecessary.



An amendment of 1918 eniziges tie words "corporation other than
muniecipal” to "corporetiou, except « mwinicipal corporation or a county" in
the second clause., That nmerdment also added the elesborate proviso dealing
with immediate poscession, tub ms added in 1918 the proviso included only
the state, couniies, muiieipal corporaticoe, drzinage, irrigation, levee,
and reclatation districts.

It is clear that the proponznts of the 2918 anzndrent represented to
the voters that the second elause prevented the offsetting of benefits,
and that addition of the Proviso via., necessary to permit any condemnor to
take possescion pricr to Jury determiration of the ermount of compensation.

The argument subritted with the broposed amendrent of 1918 read, in
part, as follows:

The principsl purpose of this amendment is to permit the

State, a county, munieipal corporation, or a drainage, irrigation,

levee or reclamation disterict uleil ecquiring rights of way only,

in eminent dorein preoueedings, to taks pogsession upon commencing

a condemnation suit en? derositing in court zuch smount of cash
money as is Tized by the cours So secure the OUNEYrS . . .

.

2
B
I3

T ire v oviisswe that g municipal corporation now has

Lagi oLl 20TV B
to set off benafitsz that Lot result to an owner's property in

Arother chanze effeched Ty +he smendment is to extend to
Ao
determining th: cowpensation thot must be paid,

g
&)
@

As the law now swiznds . L, sszssion of the property
camno* be obtaine antil after a Jjury has determined the amount
of compeussaticn to be paid for the taking of such property.

Under existiry law, no matter how urgent may be the necessity,
or how great ma - Le the dumges suffered by dalay, possession
cannot be cbtained wntil arfter whot 28y become protracted
litigation. [Eephasis in original, ]20
The specific argizzons that Jjury teial prior to any taking of possession
is required goes unexplained, T~ Crlifornia Supreme Court had previcusly
secmed to indicate that, whatever other requirements the section may make,

21
pre-assessment of compensation by Jury is not one of them.
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An amendment of 1928 mercly added the words "or the State” in the
first line of the second clause, presumably to assure the off-setting of
"special benefits" in takings by the State of California.

The last amendment in 1934 added "lands to be used for reservoir
purposes"” to both the second clause and to the immediate possession proviso.
The amendment also added the words "metropolitan water district, municipal
utility district, municipal water district, . . . water conservation district,
or similar public corporation" to the proviso dealing with immediate
possession. Rather oddly, the amendment added all of the districts,
including drainage, irrigation, levee, and reclamation districts which
previously had appeared only in the provise, and "similar public corporations,”
to the second clause which presumably deals with the of f-setting of benefits,
The argument submitted to the voters in connection with the amendment of
1934 indicated that the concern in that smendment was with immediate
possession in takings for reservoirs.22 It may well have been, however, that,
by that time, the section was beyond untengling by draftsmen as well as by
the voting public.

Decisions since 1934 have held that a taking for airport purposes is
not the taking of a "right of way"23 and that a condemnation for waterhwells
and the right to take water is not a taking for "reservoir pu.mp:::ses.';2
These decisions recognize the fact that there is no statutory authorization
for possession prior to entry of judgment, and that the constitutional
provisions are exclusive in the sense that they are the only existing
warrant for the taking of immediate possession.

The same is true, of course, as to the named class of condemnors

permitted to take immediate possession. Condemnors not named in the proviso

11~




to Section 1% may not take rossession prior to entry of judgment because
25
they are not so named. The only decision dealing with the inclusiveness

of the named classes has held that the words "similar public corporation"

26
includes a sanitary district.

The Consvitutionsl Convention of 1879

The proposals and debates of the constitutional convention give a
clear insight into the meaning of Section 14, with an arguable exception as
to the enigmatic second clause of that section. This background indicates
that the section is to b read as %three separate clauses and that the
second clause has to do only with the question of offsetting benefits,

There were two versions of the proposed section introduced in the

convention. One provided:

Private property shall not be taken for public use without
Just compensation be [sic] first made, or secured by deposit
of money to the owner, and such ccrpensation shall be ascertained
by jury of twelve men, without deduction for benefit to any

propertg of the owner, in a court of record, as shall be prescribed
by law.c?

The other proposal read as foliows:

; nor shall private property bs taken or damaged for public use
without just compensaticn., Such ccmpensation shall be ascertained
by jury, in such manner 2s may be prescribed by law: and until the
same shall be paid to the owner, or into court for the owner, the
property shall not be digturbed or the proprietary rights of the
owner therein divested,

From these proposals, the Cummittee on Preamble and Bill of Rights

prepared this version:

Sec., 14, Private property shall not be taken or damaged for
public use without just compensation having been made to or paid
into court for the owner, except in cases of war, riot, fire, or
great public peril, in which cases compensation shall afterwards
be made; such ccmpensation or damages to be assessed by a Jjury,
unless waived by the parties . . .29
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That version, however, was referred by the convention to the Committee
on Judiciary and Judicial Department, which reported to the convention the
following brief statement:

Sec. 1b. Private property shall not be taken for public

use without just compensation gﬁving been first made to or

paid into court for the owner.

This version having been reported to the convention for adeption, there
ensued a struggle, thaet characterized a great part of the convention, between
Jacksonian Democracy and the legislative or constitutional finesse supplied
largely by the nineteen members of the Judiciary Committee, A Mr. Dudley
offered the following amendment, as addition language to the brief
proposal of the Judiciary Committee:

; and no right of way shall be appropriated to the use of any

corporation until full compensation therefor be first made in

money, or secured by deposit of money to the owner, irrespective

of any benefit from any improvement proposed by such corporation,

which compensation shall be ascertaineglby a jury in a court of

record, as shall be prescribed by law.

The statement made in support of the addition indicated that it was
intended only to reverse "a rule of the past that when damages were assessed
for right of way, to allow the prospective advantages to offset the

32
damages, " The gentlemen of the Judiciary Committee pointed out that such
a rule might have existed under the notoricus railroad acts of that era but
that the rule had been changed by enactment of Code of Civil Procedure
33
Section 1248 in 1872 to provide a uniform rule on the offsetting of benefits,

The statements of the proponents of the additional language indicate
that the additional language may have been intended to distinguish between
so-called "general" benefits and "special" benefits. As the proponent of

the edditional language stated:
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It must be borne in mind that, as land beccomes more ;
valuable, as it is more generally taken up and cultivated, and
as the railroads increase, they cannot be run across the 5
country without doing very material damage; without severing
farms into irregular shape; without separating buildings and
destroying orchards, and there is no justice in permitting the
general advantages aceruing to the copmunity to offset that
class of damages. [Emphasis added. ]~

This possible interpretation of the additional language was directly

35
applied in Beveridge v, Lewis, 137 Cal. 619, 70 Pac, 1083 (1902). That

confusing decision holds that the second clause of Section 14 refers only
to general benefits; that the provision forbids their being set off by
"corporations other than municipal”; that to make sense of the clause, it
should and must be read to work no discrimination between condemnors in
this respect; and that, therefore, the provision merely prevents the
setting of'f of general benefits by all condemnors, There is inconsistent
language in decisions rendered both before and after 1902, but presumably
36
the Beveridge proposition remains the constitutional law of this state.
Humerous statements indicate that the sole concern of the proponents
of the additional language was with benefits:
I 4id not expect, when I offered that amendment, that it
was going to create so much discussion. It is admitted finally
by the gentlemen on my left that the rule is to offset absclute
damages by supposed benefits. Now, my amendment covers that one
single idea alone and no other; that is, that absolute damages
shall not be set off by supposed benefits. Thers is no gquestion

of bonds. Neither does it enable any individual to lie in the 37
way of any corporation in any manner that does not now exist . . . .

The allusion to bonds refers to the series of California Supreme Court
decisions leading up to 1879 holding that railroads might not take
immediate possession upon furnishing of bonds as such bonds simply did not
constitute "just compensation"” within the meaning of the Constitution of

38
1849,
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To complete the origin of the language in that convention, the
additional language was amended on the floor of the convention by its
propoponent to insert the words "other than municipal" after the word
"corporation." Again, that change had reference to benefits rather than
to any question of prepayment or Preascertainment of just campensation.39

At a later stage of the convention, the first clause of Section 14
was amended to insert the words "or damaged” after the word "taken." The
remarks of both the propenents and oppenents of that change indlcate that
its sole purpose was to constitutionally assure that damaging of property
should come within the constitutional requirement of just compensation.

In short, the intention was to expand the range of compensability; no

reference was had to "damage" in the sense of possession prior to payment
Lo

or jury verdict.

Section 14 was also amended to insert the words "unless a Jury be
waived, as in other civil cases’ after the word "jury" in the third clause of
the section. In connection with this change, it was pointed out that
Section 7 of Article I of the Constitution as Proposed at the convention
presumably guaranteed jury trial in emirent demain proceedings. The change
was adopted, however, in the interest of clarity, and there was no indication
that the language was consgidered to impose any requirement oi Jury
assessment of |, compensgation before the taking of possession. '

The section was adopted in that form and as set forth ahove.

The general purpose of this analysis of the origin of the language
of Section 14 has been to demonstrate the futility of a grammarian's approach
to interpretation of the section. For example, the word "first" in the

initial clause may have a fundamental import, but it has nothing to do with
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the time for change of possession it regularly instituted eminent domain
proceedings. California Supreme Court decisions both immediately before
and after the constitutional revision of 1879 held (1) that takingﬁ by

2

eminent domain must be via judicial proceedings first instituted,
43
and (2) that compensation must be first or simultaneously made. The
Ly

much-debated decision in Steinhart v. Superior Court may be confuged in

other respects, but it 1s demonstrably correct in holding that the first
clause of Section 14 precludes the taking of possession by filing a2 bond
or furnishing security other than deposit in court, and that the deposit
must be available to the owner. 1In these connections, the revision of
Section 14 in 1879 merely continued pre-existing constitutional policies.
The word "first" in the second clause has the same application and
limitation. In the ponstitutional debates objection was taken to the
phrasing of the second clause because 1t seemed to inply that security,
rather than substantially simultaneocus payment was assured to the condemnee,
Thereupon the wording of the clause was changed by its proponent to read
that in the case of condemnation of rights of way by "corporaticns other
than municipal," the compensation must "be first made in money, or
ascertained and pald into court for the owner." The stated purpose of
that change, insofar as prepaymwent and pre-determingtion of compensation
is conecerned, was to make that clause coincide in effect with the first

L5

clause,

The Judicial Decisions

Since adoption of the Cslifornia Constitution in 1879, the bearing
of Article I, Section 14 upon possession prior to final Judgment has come

before the California Supreme Court on four occasions:
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46
Spring Valley Water Works v, Drinkhouse in 1892
W7
Steinhart v. Superior Court in 1502
I8

lleilbron v. Superior Court in 1907

kg
Central Contra Costa etec. Dist. v. Superior Court in 1950

From the first three decisions, it is possible to derive an argument
that statutory provisions for possession pending appeal are constitutional,
but that provisions for possession at any time prior to the interlocutory
Judgment in condemnation proceedings would be unconstitutionsl. The last
decision displays a judicial attitude inconsistent with the mode of
analysis upon which that argument is based.

To understand the argument, it is necessary to trace the evolution of
Code of Civil Procedure Section 1254, which now d=als only with possession
pending appeal.

As enacted in the eminent dcmain title of the Code of Civil Procedure
in 1872, Section 125k provided that at any time after service of sumrons,
the plaintiff might have possession by giving "security" approved by the
court.so The Code Commissioners' Hotes indicate that the Code Commission
"in a first report, proposed to provide for a preliminary assessment of
damages, and that the amount thereof shall te deposited in Court before
the entry can be made.” The note proceeds to explain the Commissioners!
reasons for providing the alternative of permitting the posting of "security,”
egpecially a bond. That section was declared unconstitutional by a number
of Supreme Court decisions in the 1870’5.51

In 1877 the section was changed to provide for possession "at any time

efter trial by jury and judgment entered” upon payment into court of the

amount of the judgment.
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In 1880, after the constitutional revision of 1879, the wording was
changed to read "at any time after trial and judgment entered" and  other
revigions were made,

Each of these versions permitted withdrawal of the total amount
deposited.

5a
In Spring Valley Water Works v. Drinkhouse, +the California Supreme

Court upheld application of the section as against various arguments based
upon the peculiar wording of Article I, Section 14 of the California
Constitution as adopted in 1879,

In 1897, for some unfathomable reason, the Legislature changed the
section generally and provided that possession might be had "at any time
after the filing of the complaint, and the issuance and service of the
summons thereon.”  Most remarkably, in view of the history of this subject,
that version permitted the Plaintiff to "pay a sufficient sum of money into
court, or give security for the payment thereof, to he approved by the
Judge of such court.” Obviously, in case of the rosting of a bond, no funds
could be withdrawn by the property owner prior to final Judgment, The
section was hopelessly amblguous whether funds deposited, if that course
were followed, could have been withdrawvm on their deposit and the change of
possession, or only upon final Judgment.

An order for irmediate possession under those provisions came before

23
the Supreme Court in Steinhart v. Superior Court, The opinion does not

indicate whether, in that particular instance, a bond was filed or cash

was deposited. The court granted prohibition to prevent execution of the
crder. All that one can learn, for certain, from the opinion is that a
railroad might not acquire immediate possession in 1902 under such provisions.
Again, that result is not surprising in view of the history recited in this

-18.

Ve B = m———s R g -




article. The decision is usually analyzed as requiring that funds be

deposited subject to withdrawal by the property owner hefore possession may f
54 !

be taken. The rationale of the opinion is, however, completely unfathomable.

In this respect, the opinion parallels the one in the companion case of
25
Beveridge v. Lewis which dealt with the application of Section 14 to the

offsetting of benefits.

In any event, in 1903 the Legislature again. amended Code of Civil
Procedure Section 1254 to provide for possession "at any time after trisl and
Judgment entered or pending an sppeal” upon the payment into court "for the
defendant, the full amount of the Judgment.”" The section was slso changed
to provide, as it now does, for withdrawal of the total amount deposited _
by the defendant. |

An corder for possession under these provisions came before the court

56
in lleilbron v. Superior Court. The court sustained the provisions without

overruling or criticizing the Steinhart decision, other than to comment
that the 1897 provisions did not provide for payment of compensation into
court "for the owner" as required by the first clause of Section 14, Article
I, of the California Constitution.
With respect to the provisions of 1903, the court observed: :
The constitution merely guarantees that there shall be
ascertained and paid into court before plaintiff's right of
entry attaches, the amount of the Judgment, and this,
notwithstanding that that judgment may be reversed and that
the defendant mag ultimately obtain a verdict for a nmuch larger
amount of money. 7
Tt is at this point in developments that the wvarious amendments to

e Section 14 begin, including in particular the amendment of 1918 to authorize

irmediate possession in acquisitions of rights of way and the amendment of

1934 to inciude takings for reservoir purposes,
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Language added by the amendment of 1934 was presented to the court
58

for construction in Central Conitra Costa ete. Dist. v. Superior Court.

The question of construction was whether sanitary districts were included
in the amendment as "similar public corporations.” The court held such
districts to be included. The significant contrary view, however, wes
expressed by Justice Carter, dissenting, as follows:

i think it is clear that the people of tnis state have not

thus far expressed their willingness to confer such power

upon & sanitary district and the holding of the majority to

the contrary is a palpable distortion of the plain language

used to express the intention of thos? wgg drafted the 1934

amendment and the voters who adopted it.

In short, the argument is that, by long standing assumption, changes
to be made in the procedures for possession prior to judgment are to be
made by amending Section 14 of Article I of the California Constitution.
Presumably, those who have done the assuming include the Legislature in
making its changes of 1903 in Code of Civil Procedure Section 125%, and the
Proponents of the 1918 and 1934 constitutional amendments, and the voters
vho adopted those amendments. In any event, the court emphatically rejected
that approach as a guide to construction of Section 1k,

There are several other appellate decisions, mostly dealing with
problems of the date of valuation, that use rationales compatible with
the Legislature's freedom to legislate in this area. In City of Los Angeles

60
v, Oliver, the court observed:

[TThe constitutionally guaranteed right to receive Jjust
compensation of property taken or damaged for public purposes
neither includes nor implies the right to have such compensation
ascergiined by any particular procedure or as of any certain
date,

62
Similarly, in City of Los Angeles V. Tower, the court states the

constitutional "guarantee" to the property owner, as follows:
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[I}t cannot be zuccessfully contended that the mere entry into
possession by the condemncr amounts to such a complete and
irrevocable taking as to require application of the runle that

the owner 1s entitled to the value of hils land at the time it

is taken. The Congtitution guarantees that he be compensated

only for whatever is taken from him--the value of the use for

the time he is deprived of it, and the value of the fee or

easement, and damages as g§ the time when title either actually

or constructively passes,

Much support for the view that the Legislature has power to act in
this area, within the broad and reascnable limits of the first clause of
Section 14, can be derived from the decisions arising under Article I,
Section 1l 1/2 of the California Constitution. That section authorizes
so-called "excess" condemnation and condemnation for purposes of exchange
under very limited circumstances. The decisions have held that the effect
of this section is not exclusive and does not preclude legislative

avthorization of excess condemnation or condemnation for exchange purposes

in other and much more extensive sets of siltuations.

Conclugion as to Constitutionality

Tt is impossible to predict with certainty, of course, the attitude the
California Supreme Court would take with respect to legislation, rather
than constitutional change, respecting the taking of possession prior to
judgment, Tt seems incredible to suppose that the court could be persuaded
of the validity and current application of the supposed rationale of the
Steinhart decision. It seems equally unlikely that the court would adopt

the view of Justice Carter dissenting in the Central Contra Costa decision.

The attitude of the court might well depend upon its underlying view
of the fairness, mutuality and practicality of the particular provisions

enacted., That has been the recent experience in Illincis. The Supreme
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Court of that state overruled a contrary decision of only seven years!
standing, clarified over a century of confusion in this area, and brought that
statels view into keeping with the great weight and trend of authority in
the United States.66

The result might algo depend to some extent upon the aid offered the
court in reconstructing the constitutional and legal history on this general
problem, The Supreme Court of Arizora very recently sustained its general
immediate possession statute under constitutional provisions which duplicaged
Section 14 of Article I of the California Constitution as adopted in 1879. !
The formal basis, at least, for the court's decision was its inquiry into
the intentions and purposes manifested in that state's constitutional
convention,

There is the converse of the problem of the property owner objecting
to legislation in the absence of constitutional change: It is at least
conceivable that legislative change of the existing provisions for immediate
possession, without constitutional amendment, would be held not to be
permissible. It has been held that the power of those agencies and entities
now authorized to take irmediate possession is derived from the Constitution,
and that there need be no mention ofathe power in the entity's or agency's
condemnation authorization statute.6 The legislation on immediste possession
enacted in 1961 specified and clarified, rather than substantially changed,
ﬁpplication of the detailed provisions in Section 14 of Article I of the
Constitution,

In its recommendations of 1961, the Law Revision Commission resolved

these questions in favor of reccmmending statutory provisions made contingent

upon adoption of a constitutional amendment. That course would again seem
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most feasible whether the legislation be specific legislation or part of
a comprehensive revision of the eminent domain title of the Code of Civil
Procedure,

Before turning to the advantages and features of comprehensive and
uniform provisions on possession prior to Judgment, it seems appropriate
to first consider the substance and features of an sppropriate constitutional

amendment,

RECCMMENDATIONS CONCERNING A CONSTITUTIONAL AMENDMENT

The recommendation of the Law Revision Commission in 1961 pointed out
that, if there are to be substantial improvements in this area of the law,
Section 14, Article I, of the California Constitution should be clarified
and changed (1) to give the Legislature the power to determine which
agencies should have the right to immediate possession and the public
purposes for which the right may be exercised and (2) to guarantee the
vroperty ownzr that he will actually receive compensation at the time his
property is taken, These revisions would make it unnecessary to amend the
Constitution every time it is found that the existing immediate possession
procedures need adjustment or change and would permit California %o follow
the general trend established in other states.

The revision proposed in 1961 would have retained the initial clause of
Section 1}, which reads as follows:

Private property shall not be taken or damaged for publie

use without just compensation having first been made to, or

paid into court, for the owner,

The recommendation would also have retained the last sentence of this
section dealing with takings for logging or lumbering railroads,
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All other parts of existing Section 14 would have been deleted except

for the follcwing language:

Such just compensation shall be ascertained by a jury, unless

a jury be waived, as in other civil cases in a court of record,

ag shall be prescribed by law. The Legislature may by statute
guthorize the plaintiff in a proceeding in eminent domain to

take immedlate possession of and title to the property sought

to be condemned, whether the fee thereof or a lesser estate,
interest or easement be =sought, and may by statute prescribe the
manner in which, the time at which, the purposes for which, and
the persons or entities by which, jmmediate possession of properiy
sought to be condemned may be taken. Any such statute shall
reguire that the plaintiff shall first deposit such amount of
money as the court determines to be the probable just compensation
to be made for the taking and any damage incident thereto and that
the money deposited shall be paid promptly to the person entitled
thereto in accordance with such procedure and upon such security
ag the Legislature may prescribe,®”

Only the following minor criticisms appear to be appropriate as to
that proposal:

1., The three clauses of the section should be appropriately paragraphed,

2. The words "take possession upon or following commencement of the
proceedings” would be preferable to "take immediate possession," as the
word "immediate" has no temporal point of reference.

3. The words "and title to" should be deleted. TFor over a century
California condemnation law kas known no transfer of title prior to filing
or recordation of the final corder in condemnation. Public financing and
the accomplishment of public improvements have not required the acquisition
of title prior to judgment and final order. Judicial decisions and the
legislation enacted in 1961 appear to have worked out all necessary conse-
quences and details of possession being in the condemnor and "title"
remeining in the condemnee. A feature appropriate to administrative con-
demnation should not unnecessarily be incorporated into a pursly judicial

scheme,
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4. The words "the property sought to be condemned,” in the context,
can and should be reduced to "the property.”

5. The words "just compensation be first paid to the owner or that"
should precede the words "the plaintiff shall first deposit.," Symmetry
with the first clause of the section is thereby maintained.  Further,
there appears to be no reason to prescribe deposit in court and withdrawal
a8 the sole mechanism for making peayment to the property owner. Conceivably,
absent title or allocation-of-award problems, an affable condemnor might
simply pay the property owner the established probable just compensation.

6. The words "raid promptly" would more appropriately read "available"
in view of possible title and allocation-of-award problems.

7. The words "person entitled" should read "person or persons entitled"”
in the interest of clarity in the same respect.

8. The word "security"” should be expanded to "security for return of
overpayment" in the interest of clarity.

9. Unless its current utility or necessity can be demonstrated,
elimingtion of the last sentence would be appropriate. Its content might
be added,as a statute, to Code of Civil Procedure Section 1238 or to the
Public Utilities Code.

10. Lastly, the word "ascertained” in the first line shoul@ be changed
to "determined" in the interest of more accurate expression and to
eliminate the last vestige of the unfortunate wording of the ill-fated
second clause of the section as adopted in 1879.

The foregoing minor changes would cause the substance of the recommended

section to read as follows:
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SEC. 14, Private property shall not be taken or damaged
for public use without just compensation having first been made
to, or paid into court for, the owner. +4-ard-me-righi-of-way-or
i1ande-to-be-used-for-reservoir-purposes-shall-be-appropristed-ts
she-uge-of--any-eorperation;-exeept-a-munieipel-eorporaticn-or-a
eounty-or-the-State-or-metrospotitan-vater-distrietq-munieipal
utitity-distriet;-munieipel-water-distriet;-drainages-irrigabian,
ieveej-reelapaticn-er-water-conservation-district-or-similay
public-espperation-until-full-eexpensaticn-therefor-be-first-nade
in-EeRey-or¥-asecertained-and-paid-inke-couri-far-the-owners
irrespeebive-cf-any-berefits-£fren-any-inprovenent-proposed-by
sueh-esrperationy-whickh'

Such just compensation shall be aseertained determined by
a jury, unless a jury be waived, as in other civil cases in e
court of record, as shall be prescribed by law.

The Legislature may by statute authorize the plaintiff in a
proceeding in eminent domain to take possession of the property
upont or following commencement of the proceedings, whether a fee
or lesser estate, interest or easement be sought, and may by
statute prescribe the manner in which, the time at which, the
purposes for which, and the persons or entities by which possession i
of the property may be taken. Any such statubte shall reguire that :
Jjust compensation be first paid to the owner or that the plaintiff :
first deposit such amount of money as the court determines to be the i
probable just compensation to be made for the taking and any damage
incident thereto and that the money deposited shall be availaple
to the person or persons entitled thereto in accordance with such
procedure and upon such security for return of overpayment as the
Legislature may prescribe. o prowidsd - that- din any proceeding in.
apinent. domain bhrought- bz the State. ov a countyn- or a mundcipal
~corperaticn,- or metropotitan water diotrict - mind-cipal- wbddddye
Gretrict, maricipal- weter ddotrict - drainoge Srrigatdomn,- eveey
reclamation or- water comservation dabrdcty or shiaidar publie
corporation,- the aforesaid Hrate or municipality or county or pubddos
~corporetion or disbrict oforeszit mey Sole Samediate possessionr end
=rge- of ey right of 4oy or-dande b0 be ased for Feservoir pposet-
“reqiired for-a uibtie uge whether Hhe fee $hereo-or an easement
“therefor e -sought uporr first commencing enent domein proceedings
—mecording 4o Fow Hr o -coirs of- -compeberdr Rmisdiotion and Shereupon-
ehring -sueh -seciureddy <o the woyr of money deposibed -as the -courd 40
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which-soch-proceedings-are-pending-nay-diveet;-apd-in-saek
AReURES-a8-bhe-court-may-detormine-4a-be-reasornably-adequate
ko-neeure-to-the-swher-af-Lhe-properiy-sought-to-be-inken- ismedinke
paymant-nf-just-ecumpensation-for-sueh-taking-ond-any-damege-ineidend
therrtoy-ineluding-dapages-sustained-by-reasen-of-an-adindiecation
that-thore-is-ne-neecesrity-Lfor-Laking-the-propersy;-as-soen-ae-the
fame-can-be-asesrtained-aceording-to-1tavws --The -cours-Hayy-~HUpOR
kotior-sf-any-party-to-said-cpinent-donmain-proeceedings s -after
such-Rotice-+te-the-sther-partier-as-the~ecourt-may-preseribey-alier
fhe-amount-of-cuch-ceaurity-se-required-in-sueh-proccedingsy

A GENERAL POLICY ON POSSESSION

It is often assumed that the condemnor's single aim is to take possession

as guickly as legally possible and that, on the other hand, the property-
owner must exhaust every means at his disposal to forestall that event.
These being diametrically opposed positions, one might assume that a
procedure mutually least inconvenient to both parties is impossible to
devise. In wmany situations, however, relinguishment of possession prior
to final judgment is to the property owner's advantage and may even be

vitally necessary to protection of his interests, e.g.:

A case T tried in Marin County in 196L discloses a void in the
condemngtion law which created . . . an injustice to the
condemnees. That voild consists in the inability of the
condemnee to compel the condemnor (the State in this case) to
take immediate possession, deposit security for the part taken,
and allow the condemnee to proceed with the remainder of the
construction without waiting the outcome of the ultimate trial
and thus delay the construction on the remainder with the
consequent losses to the condemnee.

The facts are as follows - Condemnees were in the act of
cengtructing two twelve-unit epartment buildings, construction
had progressed to the point where the structures were ready to
be roofed and interior work to commence, when the Summons was
served. The State did not request an Order for immediate
possession and consequently there was no security depeosit for
the take.

Under C.C,P, Section 1249, condemnees were prevented from
making expenditures on the property for the purpose of saving-
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“or protecting the structures from weathar, vandalism and
deterioration by the lapse of time. I petitioned the Court for
an Order directing the State to take immediate possession .of the
taken portion so that the work in the remainder might proceed,
pointing ocut the losses, delay in the campletion of the twelve-
unit structure on the remainder with cost to the condemnees.
The Court held that there was no legal authority by statute to
carpel the State to take ilmmediate possesgion even under these
circumstances, and the Court would not resort to its inherent
equitable power to compel the State to do so. The Court held
that under C.C.P, 1243.5, the condemnor alone 1s the judge of
whether he wishes to take Immediate possesslon and the Courts
may not compel the condemnor to do so.

The structure stocd open to the weather and other hazards for
ten months, delaying completion and occupancy of the remainder
for that lepgth of time and causing other damage resulting
from deterioration and vandalism, The Court would not allow

as an element of damage the loss of incoma as well as some of
the loss caused by vandalism to the remaindsr to be assessed as

special damage.

From the foregoing I reached the conclusion that there cught

to be in the proper case a2 mutuality of remedy; the condemnee

ouvght to have the right to compel the condemnor to take

immediate possession or in the alternative that demages

resulting from failure to do so after a demand therefor be

deemed proper elements of damage recoversble by the condmm@

On the basis of appellate decisions, the mentioned trial court's
rulings were inevitable. In a similar situation, one property owner tendered
possession of the property to the condemnor prior to the filing of the action
upon learning of the proposed condemnation. After the filing of the action
he repeated the tender. In the ensuing litigation he contended that the
prior request of the condemnor that construction halt or, at least, the
filing of the action, should be considered the comstitutiomml "taking" for
purposes of interest, tax proration and the like. Ris argument was based
on the fact that the date of valuation provided in Code of Civil Procedure
Section 1249 {issuance of summons)} is often explained on the basis of the

filing of the action being a "constructive taking." 'The appellate court
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held, inevitably, that the filing of the action has no bearing on such
matters apart from an order for possession or the taking of actual

TO
possession.

Property owners generally have been confused by the muddled picture
of possession prior to judgment, especially since the constitutional
amendment of 1918, Reading the constitutional guarantee of being "first
paid,” and the judicial decisions expressing the constitutional policy of
substantially simultanecus exchange of money and property, they have sought
to obtain "probable just compensation" before finmal disposition of the
condemnation proceeding. The uniform result, of course, has been holdings
that all discretion lies with the condemnor either as to imediate possession

11
or poesession pending appeal.

With specific reference to the problem of buildings or other improve-
ments under way at the time of service of the summons, & number of measures
have been introduced in the Iegislature in recent years which would
alleviate the position of the property owner, most of them providing

T2
changes in the rules of compensaticn.

Adverse effects of any great delay in exchange of land and money
after the taking has become inevitable 13 a familiar theme in property
owner complaints, The following is typical:

In my opinion, an cutstanding case of inadequacies [of the
existing law 18] found in Newark School District v, Orsetti,

which 1s a condemnation cese which was filed and tried in the

Alsmeda County Superior Court, The case was tried almost one

year after the condemnation proceedings had been filed, Some

sixteen plus acres of land out of a twenty acre ranch were

being taken. The improvements, consisting of a very nice home

and farm shops for a major operation covering other leased and

owned lend in the southern part of Alamede County was being

taken. Naturally the valuation date was set as of the time of
$#iling the suit. The valuation as of the time of filing the
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suit, upon adequate evidence as far as an appeal would have
been concerned but contrery to the same amount of other
adequate evidence, was determined by the jury to be
$9,500.00 &n acre. Meantime, land prices were simply sky-
rocketing and comparable and almost adjacent land to that
taken, was selling from $10,500.00 an acre to $12,000.00 an
BCrE, « + &

+ » « Contrary to the underlying theory, Mr. Orsetti
could not take the money he was awarded and buy other acre-
age a8 8 substitute therefor. Prices advanced so much that
to the extent involved he was put out of his business. . . ,

Of course this inadequacy is somewhat remedied where immediate
possession is taken and a major portion of the eventual award
can be drawn down by the condemnee under the present C.O.P.

Erovisions.

. » « Because the school district couid not muke up Its
collective mind as to when possession of the premises would
be necessary, the matter of the suit hanging over his head
upset the planting and harvesting schedules of the owner of
the land, To all intents and purposes, he lost the use of the
land for the year during which the suit was pending. This
situation vas magnified by the fact that the larnd owner was
notified sometime before the suit was filed that his land was
going to be condemned. . . . The land ownher naturally had to
pey taxes on the premises during the year that the suit was
pending even though he was getting & much curtailed use out

of the land and it is doubtful whether he even made encugh oub
T it to pay the taxes. [Emphasis added.]73

The problems and considerations mentionea in this protest are usually
considered in connection with determinstion of the appropriate date of
valuation to be applied in eminent domain cases. Although the problems
and others do inhere in the fact that in condemnation proceedings the
exchange of money, title possession, and the incidents of ownership are
not simultanecus, it has often been pointed out that they cannot be
remedied or even substantially alleviated by merely shifting the date of
valuation from one point to another in the total condemnation proceas.?h

The objective the law should seek has probably never been better
stated than in a very early decision dealing with the date of valuation:
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The true rule would be, as in the case of other

purchases, that the price is due and ought to be peid,

at the moment the purchese is made, when credit is not

speclally agreed on. And if a pie-powder Court could

be called on the instant and on the spot, the true rule

of justice for the public would be, to pay the compensa-

tion with one hand, whilst they apply the exe with the

other; and this rule is departed from only because scme

time is neﬂess%gy by the forms of law, to conduct the

inguiry. . « .

In general, the most often heard protest of condemnces is that they
do not occcupy, in these matters, subatantially the same position as a
voluntary seller of property. The obvious reply of the condemnors 1s that
it is nelther possible nor sppropriate that they have that position while
enjoylng the "lwaury of & law suit.” Even the most carefully designed, and
equitably applied, rules pertaining to possession cannot eiiminate all of
these complaints. However, a sensible policy on the change of posgession,
clearly stated, and uniformly applied, can accomplish a great deal in this
direction.

In Californie the dread of any genersl »r uniform provisions for posses-
sion prior to the final Judgment in condemnation is largely historieal.
And, in this respect, it is well founded. However needful may have been
the constituticonal amendments providing for immediate possession enscted
in 1918 (rights of way) and 1934 (reservoirs), they were disturbing measures
as overlaid on (alifornis condemnation law. No safeguards to the property
owner, other than deposit of security, were provided in any respect. The
property owner, for example, was not assured of any notice of the effective
date of the order for possession, Even worse, the amendments did not

work out any of the legal or practical consequences of the change in

possession. Consider an extreme example. Posgsessjon of an owner's property
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could be taken for a local improvement. Although "security" wes to be
deposited, before 1961 the property owner obtained none of the funds
prior to Judgment. If the assessment process moved rapidly enough,, the
assessment lien might attach to the tarren title remaining in the owner,
and he, would find himself paying a portion of thescost of the public
improvement for which his own property was taken.T Similarly, no statutory
provision was made for compensating the property owner for the loss of
possession, use and enjoyment in the period intervening between the taking
of possession and his eventual receipt of the award.77 This experience
would make unacceptable in California any proposal for & shift frgm the
Judicial to the administrative theory or method of condemnation,T or for
the overlaying on California condemnation procedure of any such enactment
as the Federal Declaration of Taking Act.Tg

This history is also informative as to the undesirability of attempting
to deal with such matters by constitutional amendment rather than leaving
to the leglslature the responsibility of dealing with the problems as they
arlse from time to time.

Turning to the needs of public property acquisition, it has become
apparent that more broad and uniform measures far taking possession prior
to final judgment are essential. Cslifornia condemnation law, in general,
is the prototype of the purely judicial method of condemnation. Determina-
tion of compensation by Jury is the cornerstone of the system. Preserving
and further effectuating this historic right makes essential that provision
ve made for posaession prior to finsl judgment in appropriate cases, without
limitation as to the specified public purpose for which the property is

being taken, and without regard to the capacity of the particular condemnor.
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The ever increasing need for public improvements, the exigencies of public
firance, and the practicalities of public contract letting, simply do not
permit delay until final resolution of every issue encountered in the
property scqulsition program necessary for a given public lmprovement,

The general reaction of state legislatures across the couniry has been
enactment of general statutes that build rational procedures for change of
possession into the eminent domain 1aw.Bo while these measufes bear the
unfortunate scbriquet of "immediate possession statutes” they can and often
do adequately safeguard the interests of the property owner in providing
for relinquishment of possession and in other respecta.

In California, the legislation enacted in 1961 accomplished a great
deal in bringing order to the rules governing immediate possession
situations. But that legislation and the existing provisions of Section
1k, Article 1 of the Constitution remain inadequate for a dynamic law of
eminent domein. The remaining portion of this article considers most of the
features, problems end shortcomings of existing California law and makes
related recommendations. For purposes of comparison, frequent references
are made to the model statute from which Illinois recently adopted its

81
legislation.

Ppoplems and Features of Uniform Legislation

Classification of Condemners

In 1961, the Commission recommended that legislation be enacted extending
the right of immediate possession to all condemnors to beceme effective
if and when the Constitution is apmended te permit the Legislature to deter-
mine who should have the right of immediate possession and the conditiocans
under which the right may he exercised.az
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Presently the Califernia Constitution and statutory law 1imit the
publlie agencies which can obtain an order of immediate possession to "the
State, or a county, or a municipal corporation or & county or the State or
metropolitan water distriet, municipal utility district, muniecipal water
district, drainage, irrigation, levee, reglamation or water congervation
district, or similar public corporatégn." 3 A senitery distriet has been
held a "similar public corporation.”

Apart from the clessifications in Article I, Section 14 of the
California Constitution, the general theory and practice of Californis law
assumes the lack of eny need for such classification, Under that theory,
the property owner is baszically concerned with only two guestions:

1. 1Is there authority to take in the particular instance?

2. Will he receive just compensation?

The first matter 4z governed by statutes delegating the Legislature's power
of condemnation, defining public use, and the like, As to the second, the
capacity of the e¢ondemnor should be an irrelsvance.

In fact, the California Supreme Court has indicated that it 1s appropriate
to leock at these matters from the view of the property owner, eand that from
that view it would be a deniel »f squal protectiosn of the laws to vary the
lot of the property owner dependgng upon the capacity of the condemnor or
the purpose of the condemnation. ’

The administrative steps leading to the suthoritative resolution to
condemn vary almest as widely as do the typea of govermmental entities authorized
to exercise the power of eminent domain, But once the suthoritative decision
to take has been made and the sction filed, it is believed that thers should
be no classification of condemnors for the purposes of procedure as to taking
possession, This has been the conclusion reached in all of the thorough studies
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of the law of eminent domain in other states, In fact, one of the major
objectives of these legislative Proposals has been to make uniform the Jumble
of varying condemnation procedures oxisting in many jurisdictions. Fortunately,
since the enactment of the Code of Civil Procedure in 1872, Californis has

had but one procedure for &ll condemnations (with the single axception of i
87
property owned by public utilities).

It is possible, of course, to draw distinctions between state and local
88

governments, or between either of them and non-governmental condemnors.

As to the latter class, the peculiar practice in California of undertaking to
89
specify all public uses for which public property may be taken, and then
g0
seeming to authorige takings by any entity or person for those purposes

creates the illusion of the possibility of wholesale, unrestricted property
acquisition by condemnation. The eondemnor, however, must be "suthorized” to
apply the property to the particular use.91 With respect to privately owned
public utilities and common carriers, the certificate of convenience and
necessity issued under the Public Utilities Code plays a vital role.92 Moreover,

acguigition of property through eminent domain proceedings 1= 'conelusive

93 |
evidence of the dedication of the property for public use,” And, as :
one woulg expect, condemnation by purely private persons or concerns is viptually E

9
a myth.

It seems especislly illogleal to distinguish between one governmental
entity and another, or between a governmental entity and a publie service
corporation, when all may be providing the identical public service, The
necessary safeguards should be built into the law dealing with possession
prior to judgment rather than seemingly derivad from constitutional classification.

The previous recommendation of the Commission was and remains sound.

=35,



Classification and Public Purposes

The Constitution and the Code of Civil Procedure limit the purposes

for which inmediate possession may be taken to "any right of way" or

g5
"lands to be used for reserveir purposes.” The court order for immediate
96
posaession muat reflect one of these purposes, The courts, however, give

97

the terms an expansive construction,

The iwo separate comstitutional amendments authorizing immediate possession
for, first, "rights of way" and, second, "lands for reservolr purposes"
seem to have, as thelr basis, the exigencies of land assembly. This
consideration divides, in turn, into two aspects; {1) The delays inherent
in obtaining the last parcel necessary for projects for which many parcels
are needed; and {2) the problem of limiting compensation to that which is
"juat" in dealing with any property ownsr who would bargain on the basis
of the public needs in such gituations.

The arguments submitted to the voters in connection with the constitutional
98
amendment of 1918 (right of way) are enlightening:

As the law now stands, if the state, or any political
subdivision thereof, seeks to condemn private property for
a right of way, for exaemple, for a road, an irrigation canal,
or for flood protection, possession of the property can not be
obtained until after a jury has determined the amount of compensa-
tion to be paid for the taking of such property. Thiz may take
several months. The amendment proposed merely permits the astate
or political subdivision thereof, after commencement of proceedings
to condemn, by giving adequate security, to take possession of the
property and proceed with the work before the Jjury has determined
how much should be paid.

* * * * *

Under existing law, no matter how urgent mey be the necessity,
or how great may be the damages suffered by delsy, possession can .
not be obtained until after what may become protracted litigetion,
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As to the effect on compensation, the argument continues:
Experience has showm that cities, in acquiring long
stretches of rights of way for public purposes, are often
held up by unreasonsble and arbitrary owners who attempt
to take advantage of a2 rule which requlres that the city
can not go into possession prior to a jury actually fixing
the compensastion to be paid,

* * * * ¥*

It can readily be seen that this amendment doss not

work any hardship upon the property owner. Under the present

law the state or political subdivision can condemn property,

and after a jury has fixed the damage and compensation to be

paid, can pay such amount and enter into possession. This

amendment merely permits a change in the order of proceedings.

The property owner will receive exactly the same compensatioan

that he would have received and has the same remedies.

Virtually identical arguments were submitted in connection with the 1934
amendment (reservoirs).

Whatever the logic of these arguments it is spparent that the two stated
purpeses do not encompass all projects for which sizeable land sssemblies
are necessary. Further, not all takings for these two purposes have any
particular urgency about them,

4 is believed that rather than merely designeting two major public

purposes as justifying immediate possession, a more descriminating, situational

approach would be eppropriate.

Appeals, Standards, and Judicial Discretion

The order for possession pending appeal under Sectien 1254 af the Code
100

of Civil Procedure has been held to be an appealable order, The order

for irmmediate possession under Section 14, Article I of the California
101 102
Congtitution is not appealable, howsver, Mandamus to compel issuance,
103
or prohibition to preveni issuance, are the appropriate remedies,

The legislation proposed by the Law Revision Commission in 1961 would
103
have included the following languege in the section authorizing court

orders for immediste possession
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The plaintiff may eppeal from an order staying the order authorizing
immediate possession. Any aggrieved party may appeal from an order
granting or denying a motion to vacate an order authorizing immediate
possession., The appeal does not stay the order from which the appeal is
taken or the order authorizing immediate possession; but the trial or
appellate court may, in its discretion, stay the order autborizing immediate
possession pending review on appeal or for such other period or periods as
to it may appear appropriate.

That language was deleted and onl& the provisions for a subsequent
motion to modify the amount of the security deposited were ineluded.

The appellate courts speak of a disecretion aﬁ the trial level to grant
or withhold an "order of immediate possessian."lo It is clear, however,
in each instance, that they are referring to the order for possession after
judgment under Section 1254 of the Code of Civil Procedure. Under Code of
Civil Procedure Section 1254, the court has discretion whether or not to
grant the order for possession pending appeal.105 Determination of the
amcunt, in addition to that of the interliocutory judgment, to be deposited
is also discretionary.106

It is fairly certain, however, that the constitutionally asuthorirzed
order for immediate possession is availsble without regard to any other
conditions or circumstances.lOT In this connection, the lzgislation

108
recommended by the Commission in 1961 would have included the following

language:

At any time after the court has made an order authorizing
immediate poassession and before the plaintiff has taken
possession pursuant to such order, the court, upon motioen of
the owner of the property or of an cccupant of the property, may:

(1} Stay the order upon a showing that the herdship to
the moving party of having immediate possession taken clearly
outweighs the hardship of the stay to the plaintiff.
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Notwithstanding the Legislature's omission of this language, it
would appear that a comprehensive statute applying to all eondemnors, and
to condemnations for all purposes, should and could be made to provide
standards.

The statute enacted in Illinois requires the application for an order
of immediate possession to inelude the following:

« » « the formally adopted schedule or plan of operatisn for

the execution of the petitioner's project; the situation of

the property to which the motion relates, with respect to

such schedule or plan; and the T8§essity for taking such property

in the manner reqguested . . . .

Acting on this information the court finds whether "reasonable necessity”
regulres taking of possession in the manner requested.llo

This language probably omits some circumstances that would amply
Justify an order, Emergency highway and flood remedial work are examples,
But it is believed that language covering these and all other sgituations
could be devised to give the courts at least some indication of legisiative
poiley. The Tllinois statute was attacked principally because of its asserted
lack of sufficient standards,:lind suetaineed in this and gther reepectis

1

by that state's supreme court,

Preliminary Determination of Public Use and Hecessity

One objection to any generglizetion of immediste possession provisions
is that, at the time of the taking of possession, the court has made only
a preliminary and ex parte determination of any issues goling to the oon-
demnor's right to take the property. Under Code of Civil Procedure Section
1243.5(d), the court is required to determine whether "the plaintiff is
entitled to take the property by eminent domain,” but that determination
is purely preliminary and has no effeect upon ultimaste resolution of that

issue,
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As a general proposition, however, as the Supreme Court of the United
States has emphasized, in "an eminent domain proceeding, the vital issue -
and generally the only issue - is that of just compensation;"l12

In all but extraordinary cases, the "right to take" reduces to thrae
issues: (1) public use under the federal and state constitutions and the
specification of public uses in Code of Civil -Procedure Section 1238 and
other statutes; (2) public necessity for the improvement and the necessity
of the particular preperty for the improvemen: under Code of Civil Procedure
Secticn 1241; and (3) the requirement that the project be located "in the
manner which will be most competible with the greatest public good and the
least private injury” in Cede of Civil Procedure Section 1242;

The first of these issues is, of course, a constitutional one which
cannot be foreclosed by any procedurs short of final ﬂudicial determination.113
It is seldom raised and even less seldom sustained.ll In most instances
the issue of necessity is governed by the conclusive presumption provided
by Section 1238 of the Code of Civil Procedure. In cases of takings by
all others, it is the burden of the court to conduct a more thorough inquiry
into that requisite.115 The iszsue as to location is dealt with as is the
issue of necessity, and is governed by the same rules and presumpiions.

Hotwithstanding the important role that judieial determination of
public use and necessity may have played historically, it is not bslieved
that, as & practical matter, the n=ed for a preliminary determination of
these isgues should preclude a general and uniform statute governing the
taking of possession prior to judgmen:. Article I, Section 14 of the

California Constitution itsell contemplates situations in which the preliminary

determination should ultimately be reversed. It provides in this respect
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that the security deposited must cover this eventuality, That section
accords with Code of Civil Procedure Section 1255(a}, governing sbandornment,
which contemplates the necessity of restoring the premises t> the property
owner if a proceeding is abandoned after possession has been taken.

With respect to withdrawal of the deoposit made to obtain inmediate
possession, Code of Civil Procedure Section 1243.7(z) provides that "if
withdrawn, the receipt of any such money shall constitute a waiver hy
operation of law of all defenses in favor of the person receiving such
rayment except his claim for a greater compensation.," This prevision for
walver by withdrawal is entirely appropriste, as it would be both factually
and legally inconsistent for the condemnee t5 withdraw the funds while
contending that the proceeding ultimetely will fail. 5

If California's immediaie possession provisions were recast to provide

notice of the application for immediale possession, the revision could and
should require the property owner to set forth all defenses, other than his
claim to compensation, prior to determination of the spplication, Although
the period of notice of the application would probably be rather short,
condemriation is almost invariably preceded by administrative actions

which advise, in at least a general way, of the impending acquisitions,

In Federal practice, quite apart from any application of the Federal Decla-
ration of Taking Act, any issue other than that of just compensation must
be heard and deEermined by the court before consideration of the issue of
compensation.llo

Preliminary Determination of Compensation

The problem of determining the amount to be deposited by the condemnor
in immediate possession cases is  very similar to the problem of meking a

preliminajry determination of oither issues.
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Article I, Section 14, of the California Constitution requires that
before immediate possession be taken, the condemnor deposit "such security
in the way of money deposited as the court in which such proceedings are
pending may direect, and in such amounts as the court may determine to be
reasonably adequate to secure to the owner of the property sought to be
taken payment of just compensation for such taking and any damage incident
thereto, . . ."

The section goes on to provide that:

The court may, upon motion of any party to set eminent demain
proceedings, after such notice to the other parties as the court

may prescribe, alter the amount of such security so required in

such proceedings.

Code of Civil Procedure Section 1243.5(d) added in 1961, preserved
this procedure, adding only the thoughtful stipulation that "Prior to
Jjudgment, such security may not be reduced to an amount less than that
already withdrawn pursuant to Section 1243.7."

The statutory change did clarify the conatitutional requirement to
specify that the security should be in the amount that the court determines
to be "the probable just compensation which will be made for the taking of
the property and any damage incident thereto."

Prior to the enactment of a general provision for withdrawal of the
total amount deposited in 1961,11 no great significsnce attached to the
amount of the deposit. Property owners had littla or no concern with the
amount of the deposit or with the fact that it is typically determined on
ex parte applicatlon by the staff sppraiser's affidavit.llg With the general
provisions for total withdrawal, and especially in a comprehensive statute
standardizing procedure in irmediate possesgion cases, the preliminary

determination of probable just compensation becomes a much more important

matter.
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Even though the property owner is permitted a motion to increamse the :
amount of the deposlt, and even though the amount which he mey recover in
excess ofltge amount deposited will bear interest from the date possession
is taken, : the general policy of permitting total (and insofar as possible,
convenient) withdrawal, the necessity of a reasonable preliminary determina-
tion of probable just compensation argues strongly in favor of a noticed
motion, rather than ex parte, procedure.

Although it is not believed to have the same significance in California,
the procedure provided for determining the estimated amount of compensation
assumes great constitutional importance in other jurisdietions. This is
true even in those states which have been unfortunate enough to borrow
California’s constitutional provision on the subject, The Supreme Court
of Washington, for example, invalidated that state's immediate posseassion '
provisions because they required the condemnor to deposit the amount of its
last offer to the property owner.lgl The Arizona Supreme Court hag sugtained
its statute, but the statute itsslf provides for fixing of the deposit by
the court on noticed motion after consideration of such evidence as the
court considers necessary.122 The Supreme Court of Idaho agreed with the
Washington court rather than that of Arizona, in invalidating an immediate
possession statute in which the deposit was based upon the condemnor's
affidavit as to value.123

A concurring opinion in the Washington decision undertakes to explain
the differences and the essential problem as follows:

The significant difference in the Arizona statutory procedure

is the fact that thereunder the trial judge, without a jury,

takes evidence &s to probable dameges or compensation, and

thereupon determines or fixes the amount of probable demages
or compensation. [Emphasis by the court. ]

* * * * *
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If legislation of the latter-mentioned type, comparable
to that involved in [Arizona] had existed, it is my best
Judgment, and I am strongly convinced, that the court in the
early Washington cases could, and probably would, have decided
the basic questions involved in the same manner, but without
being compelled to advert to the broad, sweeping langusge with
reference to the matter of prepayment of compensation or
damages.

* * * * *

These defects render our legislation invalid constitutionally

{Art, I, § 3, state constitution), strictly upon the ground of

e lack of meceptable due process safeguards for property

owvners in eminent domain proceedings, where the state is

seeking immediate possession of property for right-of-way purposes.
The defects in the sminent domain procedure, as I sse them, may

be corrected by appropriate legislation, without the necessity of
constitutionel smendment. 4

Constituticnal problems quite apart, it would seem that these considerationrs

srpue strongly for a noticed motion procedure for immediate possession cases.

In the context of generalized and uniform provisions for Iimmediaste possession,
a property owner's right to be heard, except in the extraordinary case, seems

reasonsble, In all other respects, Califernia's experience with existing

deposit provisions seems to have been satisfactory,

Procedure for Obtaining Order (Ex Parte or Noticed Motion)

Although provisions for immediate possession were included in the eminent
domain title of the Code of Civil Procedure as enacted in 1872, since that
time the metter has undergone an erratic statutory and comstitutional history.

From the constitutional amendment of 1918 through 1961, procedure for
obtaining an order of immedjate possession was specified in Section 1k of
Article I of the California Constitution. There were no statutes on the
subject, but it was assumed that the order of possession was obtained by

ex parte gpplication and that practice developed.
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This practice was continued and expressly provided for in the 1961
changes recommended by the California Law Revision Commissisn Although
Code of Civil Procedure Section 1243.5, as added in 1961, requires service
of the order for possession upon owners and ocecupants for speéified periods
before the taking of possession, the substance of the Law Revision
Commission's recommendation was not enacted. That recommendation would
have atteﬁpfed a compromise between ex parte procedure and noticed motiap

procedure by greatly expanding the motion to be made by the property owper
. , 125
after 8% parté order bBut befare possession is taken. The fallowing language

would have been included in Code of Civil Procedurs Sectish 120h3.5 unday
that recommendstion: |

(e) At any time sfter the court has mede an order, the court, upon
authorizing immediate possession and before the plaintiff has
taken possession pursuant to such order, upon motion of the
owner of the property or of an occupant of the property, mey:

(1) Stay the order upon a showing that the hardship to
the moving party of having immediete possession taken clearly
outweighs the hardship of the stay to the plaintiff.

(2) Vacate the order if the court determines that the
plaintiff is not entitled to take the property by eminent domain
or that the plaintiff iz not authorized to take immediate possessieon
of the property.

(f) [Provisions for appeal.)

(g) Failure of a party to make a motion to stay or vacate
an order authorizing immediate possession is not an sbandomment
of any defense to the action or proceeding,

Other states make various provisions as between ex parte or notice of
metion procedure. The California ides of ex parte procedure, with motion
to modify i not usual, stemming as it does directly from the amendments 6
the Constitution. For example, the draft model statute prepared by the
Ilighway Research Board exemplifies provisions enacted in many states, and
has been used as the basis for legislation even in thnse states in which
condemnation for highway purvoses is treated as unique.126 The lighwey

Research Board study provides alternatives in this respect. The motion is

provided by that draft as follows:
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Whenever the State or any of its agencies, instrumentalities
or political subdivisions institutes proceedings to condemn
property for highway purposes, it may file a written motion
either simultaneously with the petition o conderm or at any
time before judgment, requesting that it be vested with title
in fee simple or any lesser estate in the property or easement
being condemned and be authorized to take possession and use
thereof; or only the possession and use of the property, if the
eourt determines that possession and use without title is
sufficient, pending the final determination of damagses. The
motion shall contain or have annexed thereto: {a) & statement
of the authority under which the property or any intereste
therein or any easement is taken; (b} a statement of the pubile
use for which such property or any interests therein or any
easement is taken; {c) a description of {he property or any
interests therein or any easement sought to be taken, sufficient
for the identification thereof; (d) a statement of the legal
estate or interest sought to be taken; (e) a statement of the
formally adopted schedule or plan of operation of the project
and the relationship of the property sought to be taken to such
schedule or plan; {f) a statement as to the need for the early
vesting of title and/or possession of the property.

Under one alternative recommended in that study, the eourt makes its
order for immediate possession based entirely upon the "written motion”
contemplated in that recommendation. Under the alteenative, the suggested
statute would continue with a provision for netice of the motion and its

disposition, as follows:

Alternative Provision

The eourt shall fix a date, not less than (five) nor
more than {ten) days after the filing of such motion,
for the hearing therecf, and shall require notice to be

given to each party in the proceeding whose interests would
be affected by the requested taking, except that any party
who has been or ig being served by publication and who hes not
entered his appearance in the proceeding need not be given
notice unless the court 50 reguires, in its discretion.

AL the hearing, if the court has not previously determined that
the petitioner has authoriity to condemn property, that the
property sought to be condemned is subject to condemnation, and
that such right is not being improperly exercised in the
particular proceeding, then the court first shall hear and
determine such matters. The court's order therein shall be a
final order, and an appeal may be taken therefrom by either
party within (ten) days after the entry of such order.
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No such appeal shall stay the further proceedings herein
prescribed unless the appeal is taken by the petitioner,
or unless an order staying such further proceedings shall
be entered by the trial court or by the appellate court.

If the foregoing matters are determined in favor of the
petitioner and further proceedings are not stayed, or if
further proceedings are stayed and the appeal results in a
determination favorable to the petitioner, then the court shall
hear the issues raised by the petitioner's motion for taking.
If the court finds that reasonable necessity exists for taking
the property in the manner requested in the motion, the court
then shall hear such evidence as it may consider necessary
and proper for a preliminary finding of just compensation, and
in its discretion, the court may appoint three competent and
disinterested appraisers as agents of the court to evaluate
the property to which the motion relates and to report their
conclusions to the court within five days after their appoint-
ment, The court then shall make a preliminary finding of the
amount constituting just compensation.

The subgtance of that recommendation is also included in the Illinois
study and has been enacted in that state.la? It would not be esgsential
that hearing or disposition of the motion finally determine all issues
other than the issue of just compensation. Califsrnis condemnation law
has worked out most of the consequences of the remote possibility that an
order for immediate possession can be obtained and the action finally fail.
Service of notice of the motion would be a problem. But service of
summons and of the order for possession must be made under existing practice.
It would be necessary to add the substance of Code of Civil Procedure
Section 1254.3, dealing with service on unknown defendants and otherg, to
any provisions made for service of the notice of motion. And, the language
of Code of Civil Procedure Section 1243.5{(c), pgoviding for certain
emergency situations, should be incorporated.12 In general, however,
service of the notice of motion would not appecr to present any problems
not connected with service of summons and order for possession under existing

procedure.
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Disposition of the motion would not necessarily entail consideration
of any evidence or matters not now considered, at lsast in theory, on the
ex parte application. The exception, of course, would be whatever evidence
the property owner might choose to offer to support his contention. This
should be required to be presented solely by affidavit or declaration. 1In
the great majority of cases, disposition of the motion should prove to be
as expeditious as consideration of the ex parte application.

If the existing constitutional classification as to condemnors and
purposes is congidered to have merit, then ex parte procedure might be
retained for those takings, with a noticed motion procedure made availeble
for all others.

Yet another, and more rational, alternative would be to develop and
gensralize the Commission's earlier recommendation to preserve ex parte
procedure while making generous provision for remedizl motion by the
property owner. That course entails careful attention to the notice periocd

provided in the order for possession.

Tmmediste Possession of Public Utility Property

Section 32a, Article XII, of the California Constitution confers on
the Legislature "plenary" and ‘unlimited" authority to delegate to the
Public Utilities ijmissian129"power" and "jurisdiction" to "fix the just
compensation to be paid for the taking of any property of a public utility
in eminent domain proceedings.” Thig authorization and its implementing
legislation are the only exception to the uniform application of the
eminent domain title of the Coade of Civil Procedure to ell condemnation.

Pursuant to this authority, the Legislature has enacted Public

Utilities Code Sections 1L01-142], which provide an alternative procedure to
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proceedings under the eminent domain provisions of the Code of Ciwvil
Procedure.l3o Section 1202.1 of the Public Utilities Code expressly
provides for the taking of possession prior to the determinatiosn of
compensation in railroad crossing proceedings, whether the proceeding is
initially commenced in the superior court or before the Public Utilities
Commission,

Even when the proceedings are in the superior court, there are precepts
that have unique application to the taking of property owned by public
utilities.lal For this reason, this article merely notes the existence
of the immediate possession provisions unigquely spplicable to takings of

public utility property and defers consideration of these provisions for a

subseguent article,

Immediate Possession Distinguished from Entry for Survey, Examination or

AEEraisal

In a number of jurisdictions, the provisions for possession prior to
trial include the authorization made in virtually all states for a
preliminary entry upon property for purposes of survey, location, exploration,
appraisal and the like. Since its adoption in 1872, Code of Civil Procedure
Section 1242 has authorized all condemnors to "survey and locate" property
required for public use. The section makes no provision for formalities or
compensation, "except for injuriss resulting from negligence, wantonness,

132
or malice,"
In 1959, Code of Civil P:acedure Section 1242.5 was added to make much

mors elaborate provision for preliminary entry for purposes of survey and

exploration in takings for reservoir purpcses. The section provides for a
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deposit of security in the superior court, exposure of the deposit in certain
respects, and for a court order to facilitate entry for these purposes.

Notwithstanding the language and various changes in Section 14 of
Article I of the California Constitution, the general Californis provision
has been held justified as a means of permitiing a condemnor to comply
with various provisions of the eminent domain law which require the preparation
of maps, plans and the like.l33 The permission has been held to be
limited, however, to "such entry and superficial examination as would suffice
for the making of surveys or maps and as would not, in the nature of things,
seriously impinge on or impair the rights of the owner to the use and
enjoyment of his praperty.l3

In any comprehensive revision of the eminent domain laws, the distinction
between this sort of entry and immediate possession should be maintained and
continued. It might be advisable to adapt such provisions as those of Code
of Civil Procedure Section 1242.5 for application to all condemnation.

In a related context, Section 1% of Article I of the California
Constitution refers to immediate possession of property "whether the fee
thereof or an easement therefor be sought.” California statutes snd courts
uniformly refer to immediate "possession” even though the use or privilege
prior to trial is not "possession" in the legal sense.l35 This long

standing practice seems not to have led to difficulty, and it seems

unnecessary to contrive any more precise terminology.

Enforcement of Orders for Pogs=ssion

The order for jmmediate possession under Article I, Section 14 of the
California Constitution and Code of Civil Procedure Section 1243.5, the

order for possession pending appeal under Section 1254, and the final order of
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condemnation under Section 1253, are not to be confused with either "writs
of possession” or "writs of assistance." Although they entitle the condemnor
to possession in accordance with their terms, such orders are not effective
as instructions to enforcement authorities.

The "writ of assistance” was the summary process appropriate for
placing a party entitled by judement or decree to possession in actual
possession of the property. The writ as developad in chancery practice
continues under the Code of Civil Procedure, especially Section 187 which
authorizes the adoption of "any suitable process or mode of proceedings"
for effectuating a court's jurisdiction.l36 In California there is no
statutory delineation of the process. Because various sections of the Code of
Civil Procedure use the term "writ of possession" in connection with unlawful
detainer and quiet title proceedings, that term is now used more commonly
than "writ of assistance."ls?

Wnatever the terminoéogy, the writ is the remedy available to a condemnor
entitled to possession.l3 Where the right to possession has been determined,
the writ is obtainable as a matter of right, and mandamus will issue to
require its issuance and execution.139

The eminent domain title of the Code of Civil Procedure formerly made
provision for writs of assistance in condemnation proceedings in Sectiosn 125k,
Those provisions were deleted, apparently through inadvertence, in one of
many revisions of Section 1254 for other purposes.lhc In & comprehensive
eminent domain statute it might be desirable to include an appropriate
provision, codifying existing judicial practice, applicable to all orders

under Code of Civil Procedurs Section 1243,5 (immediate possession), 1254

(possession pending appeal), and 1253 {final order).
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Period of Notice to the Condemnee

Section 14, Article I, of the California Constitutien deses not mention
any delay in the effective date of the orders of iImmediate possession for
vhich it provides,

In 1957, Sectien 1243,5 was added to the Code of Civil Procedure to
reguire three days'lnotice in immediate pessession cases,

To further reduce the possibility of hardship, Code of Civil Procedure
Section 1243.5 wes amended in 1961 to require that the condemnee be giveﬂ
20 days' notice prior to the time possession is taken By the condemnor.l )
That section contains an exception to the nermal 20 days' notice which
permits the court, upen "good cause shown by affidavit," to reduce the
notice period to not less than three days.

This history illustrates and underscores ths very summary nature of
California's provisions for possession prior te trial, If such possession
is to be made more cemmon, or even usual, the notice peried will require
careful reconsideration, Gauged by the current concerﬂ over the problem
of dislocation of persons by goveranmental s.ctivitiea,1 ® existing immediate
poassession procedures may bBe defective in falling to provide the pccupant
of & residence or the perssn in possessisn of a place of business with a
reagonable time in wh;ch to vacate the property. Twenty days® notice can
cause the occupant great inconvenience and provides the condemnor with a
"eoarcive tool" in cases in which the property is not needed immediately.

Massachugetts enacted legislation in 1964 which provides that no person
shall be required to vacate property acquired by eminent domain until.. "

143
four months after he hag been given notice of the taking,
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A study prepared by the staff of the Select Subcommittee on Real
Property Acquisition of the Committee on Public Works of the United States
Tlouse of Representatives contains a recommendation that "clearing or
construction should be so scheduled that an sccupant is net compelled to

move from a home, business, or farm without at least 180 days written
1hh

notice of the date by which the move 1s required.” Senate Bill 1201

was introduced in the 89th Congress to effectuate the recommendations of
145
the staff of the Select Subcommittee, Hearings were held on the bill,

but no action was taken because various sgenhcies requested time to study
the comprehensive proposals of the Belect Subcommittes,

The testimony at hearings took no sﬁrong cbjection to the 180 days!
notice requirement, but the General Counsel of the Department of Defense
made the following critical comment:

The requirement in section 101(a){6) that the owner be given
180 days' notice before he can be made te vacate his premises
provides a period of grace that is unreasonable in many cases,
and in some is totally incompatible with the military need.
During the Cuban missile crisis, for exsmple, it was necessary
to acquire easements for missile sites on an expedited basis,
and it would havelﬂgen utterly impracticsble to comply with
thiz requirement.

Generally speaking, other persons testifying togk the view that the
7
recomendation would impose a feasible requirement. For example, a

representative of the Bureau of Public Roads stated the following view:

The amount of time required for planning is not the
controlling factor since in many instances the notice could
not be given until the planning is complete and final right-
of-way lines have been estsblished. The 180-day requirement
would provide additional leadtime for the orderly right-of-
way acquisition. After an initial slowdown to provide this
leadtime, the program should groceed without further delaya
because of the requirem..ent.lLF

iI.R. 7984, the llousing and Urban Development Act of 1965 as passed
by the Ilouse, contained the following provision:
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(6) the construction or development of any public

improvements shall be s¢ scheduled that no person lawfully

occupying the real property shall be required to surrender

possession on account of such construction or development

without at least 90 days' written notice from the applicant

of the date on which such construction or development is

scheduled to begin,

The Senete did not include this portion of the bill because Eenate Bill
1201 and other bills were pending in a Senate Slibcommittee.1 7

Of course, most California condemnees receive notice of impending
condemnation long before the filing of any action. For example, information
provided by the California Department of Public Works indicates that
advance notice of the date when possession is required is given by:

(1) Letters to the occupants,

(2) Personal visits to the cccupants.

(3) Public hearings on proposed projects.

(4) Public meetings to discuss right of way procedures.

(5) Pemphlets handed to the public at public hearings and also
mailed or delivered personally prior to inspection of the property for
purposes of making an appraisal,

In the vast majority of cases, the persons occupying property taken
by that department receive at least 90 days' notice of the date possession
of the property will be required., In a few cases, however, less than G0
days! notice is given. Further, the occupent of property being taken by
the California Department of Public Works 1s given more notice than is
given in other states.

_ From this information, it appears reasonable to require that, in the

ordinary case, the condemnee be allowed 90 days within which to relocate.

The requirement would be limited, as in the Pederal proposal, to residences,
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farms and places of business. The reguirement should clearly provide that
such notice may be given before, as well as at the time of or after, the
condemnation action has been filed. Provision should slso be made for
emergency and urgent situations in which the condemnor may move the court
to shorten the notice period to not less than three days.

This general reccommendation would provide the property owner with
more adequate notice and do much to preclude the possibility of immediate
possession being used as a "coercive tool." If enacted, the Federal
legislation would apply to all Federally assisted acquisitions. Therefore,
consideration should alsc be given to conforming California law %o

period of notice required by any federal statute.

Interest in Ymmediste Possession Cases

Since adoption .of Code of Civil Procedure in 1872, Section 1249 has
provided that:

If an order be made letting the plaintiff into possession,

as provided in section 1254, the compensation and damages

awarded shall draw lawful interest from the date of such

order.,
This section was rendered meaningless in immediate possession cases by
changes in Section 1254 that made that section refer only to possession after
judgment. In & landmark decision in this area, the California Supreme Court
held that the property owner is entitled to damages for the use and
poasession of his property from the date of the taking of possession te
entry of the final order in condemnation.lso The decision{further held the
dameges, for convenience, may be computed as 7% in interest on the amount
of the Jjudgment.

Clarification of this matter was accomplished in 1961. Code of Civil

Procedure Section 1255b now provides that interest in immediate possession

=55«



eases accrues from the time possession is taken or the date after which
the plaintiff is authorized to take possession by an order for possession,
whichever is earlier, There is little, if any, disagreement over this
policy, since a1l agree that if the property is physically token, the
condernee has for all practical purposes lost his property and should be
alidwed legal interest until he is paid the award.

Section 1255b also provides that interest shall cease "as to any
amount deposited pursuant to Section 12k3,5, [on] the date that such
amount is withdrawn by the person entitled therete." This pemmits the property
owner to leave the deposit in the court and to recover seven percent
interest on the final award frem the date that interest begins to accrue.

Unlike California, the Federal government and a number of states step
151
interest on the money deposited from the time of the deposit. Interest

must be paid, of course, on the difference between the final award and the
amount of deposit, It would be highly desirable for California to attain
this regult. As stated by a representative of the California Attorney
Generpl's office:

Code of Civil Procedure section 1254 provides that in
cases where plaintiff is not in possession of the property and
there 1s a judgment, the plaintiff can proceed ex parte to
obtain an order authorizing it to take possession by deposit ing
the amount of the judgment, plus such further sums as may be
required by the court, and in such event, if there is an appeal,
interest ceases to run as of the date of deposit of the money.
See Code of Civil Procedure section 1255b. Illowever, no like
provision provides for the termination of interest after judg-
ment and deposit of the amount of the judgment when plaintiff haa
teken possession prior to judgment, exeept in instances where the
defendant fails to secure a larger award following his appeal.

It is felt that there should be a provision added to section
1255b of the Code of Civil Procedure providing that interest
shall terminate as to any amount paid into court after judgment
when the condemnor files a statement providing that the defendant's
right of appeal is not waived and that the defendant has a right to
the proceeds of the judgment deposited into court for his benefit,
If the defendant is successful on his appeal and ultimately obtains
a larger judgment, interest would, of course, be paid upon the
differenciﬁgetween the amount previously deposited and the final

Judgment.
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A Federsl directive goes further and stops interest from the time

of deposit in all immediate possession cases. With respect to highway
funds, the directive provides that:

Federel funds will not be availsble for reimbursement of any

interest payments to the property owner after the date

payment is made available to him, on the por?ion of the %ﬁﬁfl

settlement or award represented by such partial payment.

Whether deposited funds are "available" to the California condemnee
within the meaning of the directive appears not to have been determined.
Although Califormia allows withdrawal of all of the depeosit, where there
are owners of various interests in the property, the period between deposit
and withdrawal will necessarily be lengthened, As set forth in the
following subtopic, there are inherent problems in withdrawing the funds
daposited in such situations. The Illinois statute causes interest to
cegse  or notubased on the simple test whether the condemnor opposes the
withdrawa1.15 Such a provision could, and probebly should, be woven into

the text of subsections (e) and {f) of Code of Civil Procedure Section 1243.7.

Withdrawal of Amount Deposited

Section 1243.7 of the Code of Civil Procedure was added in 1961 to
provide a detailed procedure whereby the condemnee may withdraw all or any
portion of the amount deposited for his property or property interest in an
immediate possession case. Unlike deposit provisions aimed at assuring the
solvency of a litigant, the primary purpose of the deposit in an immediate
possession case 1s to ensble the condemmee to withdraw and use the amount
deposited.155 Ordinarily, the condemnee can be expected to use the amount

withdrawn to finance the purchese of a residence or the relocation of his

place of business.
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A condemnee seeking to withdraw a2ll or a portion of the deposit must

make en application to the court for an order pemitiing withdrawal.

Such an order may not be made until at least 20 days after service on

the condemnor of the application for withdrawal, or until the time for

all cbjections to the withdrawal has expired, whichever is later, Within
the 20-dsy period, the condemnor may object to the withdrawal on the ground
that other persons are known or believed to have interests in the property
being condemned. If the condemnor objects, he must attempt to serve
perscnally such other persons with a notice that they must appear within
10 days of service of such notice if they wish to contest the withdrawal.
If the condemnor is unable to make such personal service, the person
seeking to withdraw the deposit must make the service, TFailure of g
perscon so served to appear and object within 10 days after service waives
"any right to such amount withdrawn or further rights against the
[condemnor] to the extent of the sum withdrawn."

If a person served appears and objects ito the withdrawal, or if the
condemnor so requests, the court shall hold a hearing after notice to all
parties and shall determine the amounts to be withdrawn, if any, and by
vheme If the court determines that a party is entitled to withdraw any
portion of a deposit which another party claims, the court may require such
party, before withdrawing such portion, to file an undertaking to asaure
repayrent of any excess withdrawal, subject to certain statutory limits on
the amount of the undertaking. When the final judgment determines the amount
to which each person having an interest in the property is entitled, the
person meking a withdrawal in excess of the amount of his final award is
required to repay the excess to the person entitled thereto, together

with interest from the date of withdrawal.
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If the total amount sought to be withdrawn prior to judgment exceeds
the amount of the original deposit, the person or persons seeking to
withdraw any amount in excess of the original deposit must file an under-
taking to assure repayment of the excess, The staiute provides that é
bond premiums for such purposes are recoveresble costs, The amount
withdrawn is credited upon the final award, The statute provides procedures
for enforcing repayment of any excess withdrawals,

Withdrawal of all or a portion of the deposit constitutes a waiver
by the person making such withdrawal of all defenses to the condemnation
except a claim for inoreased cumpensation.lss

Thess provisions for withdrawal of the entire deposit were snacted in
1961 upon recommendation of the California Law Revision Cummisaion.157 At
that time, the procedures were reviewed and revised in response to the
Commission's recommendations, and appear to have besn working satiafactorily
in nost cases. In situations in which the condemnation action necessitates
jury valuation of separate interests (typically leasehold), however, it is
appareant that further aimplification will be difficult.

In 1939, the Legislature added Code of Civil Procedure Section 12#6.1,
which provides that where there are two or more estates or divided interests
in property, the condsmnor iz entitled to have the value of the property
first determined., The respective rights of the defendants to the award
are then determined by the same finder of fact, The section contemplates
that the rights of the various parties in a particular parcel of lagd and
in the award for that parcel shall be determined in one Judgnent.ls

Prior to the enactment of this section, the appellate courts had held
that the deposit for the taking of immediate possession had to be segregated

ints ssparate interests existing in any one parcel, They held that in



this respect there was az great a difference between owners of geparate
interests in the same parcel of land as between owners of separats parcels
of land.lsg It 18 assumed that this view has been changed by enactment
of Code of Civil Procedure Section 1249,1, and the uniform practice sppedrs
to be to make an unsegregated dsposit, Problems may remasin, however,
especially in view of the fact that the earlier cases were based upon an
interpretation of Section 1% of Article I of the California Constitution.
It would geem that, as a minimum, the coademnor should be expresaly
guthorized to make a segregated deposit in such relatively simple divisions
of interest as between an owner and the holder of a deed of trust. This
would permit a related provision halting interest and thereby, in
effect, requiring wlthdrawal., Similarly, in such situations, the condemnees
might be permitted to require segregated deposits to facilitate withdrawal,
This is a matter that could be handled on disposition of the motion, if a

noticed motion procedure for immediate possession were %o be adopted.

Date of Veluation in Tmmediate Possession Cases

Under Code of Civil Procedure Section 1242, the basic date of valuation
is fixed by the issuence of summons. If the cause is not tried within one
year and the delay is not caused by the defendant, the valuation date is
the date of trial. Great significance, partly real and partly imaginary,
1s coamonly imputed to these alternative dates of valuation. Many
explanations have been offered in justification of the basic date, but in
the context of the Code of Civil Procedure as enacted in 1872 it seems clear
that that date 1s taken simply by analogy to other ¢ivil actions. The
altermate - date also has debatable ramifications and has recently presentead

160
a major problem of construction,
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In any event, the dates of valuation are not varied by the taking of
immediate possession. An order for immediste possession cannot be obtained
prior to commencement of the actlon. Ilence, in moat cases the date of valuation
is fixed at some time prior to the taking of possession, It is possible,
however, for the date of valuastion to shift to the date of trial, leaving a
long gap between the change of possession and the alternate date of
valuation fixed for all cases.

Califeornia courts take the irreconcilable position that iassusnce of
swmeons constitutes a "constructive taking" (in explanation of the date
of veluation under Code of Civil Procedure Section 1249}, yet that a taking
of possession by the condemnor (under either the immediate possession or
possession-pending-appeal provisions) is not e taking for such purposes.

The date of wvaluation in immediste possession cases has been considered in
a number of appellate decizions with uniform resuits., In the leading
decision, the date of trial was approximately five years subsequent to
issuvance of pummons, and possession hed heen taken shortly following the
commencement of the proceedings, The property owner contended that property
values had fallen &nd that he was constitutionally entitled to a date of
valuation as of the vhange of possession. In holding that the taking
of possession has no bearing on the date of valuation, the court discussed
the situation as follows:

The legal basis of the contention that the 19L2 value -

should have been considered, necessarily is that appellant

had a constitutional right to have compensation fixed as of

the date when plaintiffs entered into actual possession, and

that the Legislature therefore was without the power to

provide that values should be fixed as of any other time.

The contention is not sound unless entry into possession by the

condemnor was a "taking” of asppellant’'s property, which would

regquire that coupensation be assessed according to the value
at that time.

* * * * *
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An ovmer who is deprived of the use and occupancy of his
land Lefore he is actually ccmpensated in the amount of its
value is entitled to be recompensed for his loss, To that end,
an allowance of interest in the amount of the award to the
time of judgment is proper [citations omitted). But it cannot
be successfully contended that the mere entry into possession
by the condemnor amounts to such a complete and irrevocable
taking as to require application of the rule that the owner is
entitlad to the value of his land at the time it is taken.

The Constitution guarantees that he be compensated only for
whatever is taken from him--the value of use for the time he
is deprived of it, and the value of the fee or easement, and
damages a8 of the time when title either actuslly or comnstructively
pesses, No doubt it would have been competent for the legislature
o provide that compensation should be assessed according to
values at the time the condemnor enters into posasession . . . .161

Although this view is correct under the Code of Civil Procedure, it is

net the result reached in most jurisdictions, even in those states that fix
162
the date of trial as the date of wvaluation. As stated in a leading
decision from New York:
A recognizad exception to the general rule exists where
the condemmor, under legal. authorization, enters into.possession
of the realty before he takes title. Under such circumstances,

the value date is moved back to the date of compliance with the
legal conditions for possession before title. [Citations cmitted.]

* wx * * *

A review of the decigions leads to the conelusion that the

rule generally to be applicd in condenmation proceedings in this

state is that thz title vesting date or possession date,

whickever is the earlier, shall be regarded as the value fixing

dete. 163

Coneceding that eomdemnces gerszrally desire the latest possible date of
valuation, and coaceding that the alternate date provided by Code of Civil
Procedurs Section 1249 is of soue value in cauging condemnors to expedite
proceedings, 1t is believed that the date of valuation should, in no event,
be fixed later than thz change of possession.

Legislation prcposed for the Federal govermnment, in reference to the

date of posssssion, would provide:
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The term 'date of valuation' means the date of possession,

the date of a purchase agreement, the date of filing a declara-

ticon of taking, the effective date of a court order of

possession, or the date of trial, whichever is the earliest.lGh

Admittedly, change of Code of Civil Procedure Section 1245 merely
to deal with jmmediate possession cases hardly seems worthwhile., A major
problem in connection with that section is whether the ususl date of valuation
should be shifted from issuance of summons to date of trial or some other
date, or whether detailed legislation should be incorporated to deal with
several subtle and important problems. The rule establishing the change
of possession as the valuation date in cases of possession prior to final
Judgment should be built inte that revision.

That result would coincide with the logic adhered to by the Law
Revision Commission in 1961 to the effect that a change of possession prior
to final order should pass all of the burdens and benefits of ownership to

the condemnor, excepting title and a safeguarded right to "just compensation" !

retained to the condemnee,

Abandonment of Proceedings and Delay in Payment When Immediate Possession

lag Been Taken

Under Code of Civil Procedure Section 1255a, whether or not inmediate
possession has been taken, the condemnor may abandon the condemnation
proceeding at any time after the filing of the complaint and before the
expiration of 30 days after final judgment. Ilowever, upon motion of the
condemnee, the court may set aside an abandomment if the court determines i
"that the position of the moving party has been substantially changed %o
his detriment in justifiable reliance upon the proceeding and such party

cannot e restored to substantially the same position as if the proceeding

had not been commenced.” This statutory restriction upon abandorment
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of a condemnation proceeding was enacted in 1961 upon recommendation of
165
the Law Revision Commission, This treatment of the problem admittedly

was a compromise between an unrestricted privilege to abandon and an
absolute prohibition of abandomment in stated situations, such as the one
in which immediate possession is taken,

In Federal practice and in a growing majority of the States, the
proceeding may not be abandoned without consent of the condemnee after
possession is taken., The reasons for this position have been aptly stated
as Tollows;

First of all, the . , . position should not be an undue burden
upon the condemnor: there have been relatively few abandon-

ments following immediate possession since the creation of this
right in . ., . [1911]; and even with the proposed expansion of

the right of immediate possession it is doubtful if there will

be more than a nominal mumber of such instances in the future.
Second, it must be emphasized that the right of inmediate
possession is an extraordinary power and as such its use should

be controlled and the condemnee should be protected wherever
posgible, Third, not only is the character of the land often
changed by the condemnor to the condemnes's detriment, but damasges,
even though they may meke the condemnee "whole" in a legal sense,
may not justly compensate the owner for lost business opportunities.
Last, a rigid restriction against abandorment would establish a
necessary check against any administrative abuse on the part of the
condemnor who gains full dominion and control of the property.

It should, of course, be noted that abandongent is always
permissible by stipulation of the parties.l 7

If the condemnor is permitted to abandon the proceeding, Subsection
1255a(d) requires that the condemnee be compensated for any "damages arising
out of the plaintiff's taking and use of the property and damages for any
loss or impairment of wvalue suffered by the land and improvements after
the time the plaintiff took possession of or the defendant moved from the
property sought to be condemned in compliance with an order of possession,

whichever is earlier." This provision obviously is designed to assure that
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the condemnee will be made whole for any loss suvffered as a result of the
condemnor taking possession of the property or obtaining an order of
immpediate possession.

The provision is not self-explanatory, however, as to why immediate
possession might justifiably bave been taken {presumably to expedite a
public project) and yet the property have been permitted to remain in &
condition sppropriate for return to its owmer.

Further, even a qualified privilege to abandon without consent of the
condemnee is entirely inconsistent with the unifcym provisions for withdrawal
of the total deposit. No provision is made for repayment or recoupment
of the money withdrawn in such a situation.

It is recommended that very serious consideration be given to
eliminating the unilateral privilege to abandon after possession is taken.
The California Supreme Court has indicated that the power of eminent domain
was never intended to permit "shopping" for either properties or favorable
awards,lGB and that policy would appear to have even stronger application
to actions accompanied by immediate possession,

A related reccmmendation, pertaining to abandoument of proceedings
generally but having especial application to immediaste possession cases,
is made in the notes.l69

The provisions governing payment of the award are closely related to
those made for abandonment of proceedings.

As enacted in 1872, Code of Civil Procedure Section 1251 simply provided
that "a plaintiff must, within 30 days after final judgment, pay the sum
of money assessed.” This basic provision remains, and in this connection,
the eminent domain title defines "final judgment" as meaning s Judgment
when 8ll possibility of direct attack thereon by way of appeal, Togion for

new trial, or motion to vacate the judgment has been exhausted."
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The 30-day period within which the condemnor must pay the award is

therefore extended an additional 60 days within which an appeal may be
171
filed after entry of judgment or disposition of a motion for new trial,

The period is alsc extended by the 10 days from notice of the entry of

judgment within which either party may move for a new trial, or move to
172

vacate or set aside the judgment.

These long standing rules apply alike to cases accompenied or
unaccompanied by immediate possession. As to the former cases, the rules
emphasize the significance of the broad provisions made in 1961 for
withdrawael of funds deposited to obtain immediate possession. The rule
remains, in cases unaccompanied by immediate possession, that during the
90 days or more "afforded a condemnor for contemplation of the award and
the advisability of paying that amount for the property or of abandoning
the project,” there iz no method by which the condemnor can be compelled

173
to take or pay for the property. One of the advantages to the property
owner of immediate possession being faken is therefore apparent,.

In 1911, the beginnings of a provision for even further delay in
payment were added to Section 1251. That provision ncow reads as follows:

In case the plaintiff is the State of California, or is a

public corporation, and it appears by affidavit that bonds

of sald State or of any agency thereof, or of said public

corporation must be issued and sold in order to provide the

money necessary to pay the sum assessed, then such sum may

be paid at any time within one year from the date of such

Jjudgment; provided further, that if the =ale of any such

bonds cannot be had by reason of litigation affecting the

validity theresof, then the time during which such litigation

is pending shall not be considered a part of the one year's
time in which such payment must be made.

A decision prior to an amendment of former language in 1937 hed ‘held- that

the one year exception applied only when bonds of the state or a public
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corporation were t¢ be sold and consequently had no application to bonds
issued under the Street Opening Acts of 1903 or 1911, ai such bonds
were not those of the state or of a public corporation.lT A similar
result had been reached where the bonds to be sold to pay the judgment
were those of an improvenment district.lTE The reasoning of those and
other such decisions was that any form of bonds, other than general
obligatisn bonds, simply were not "bonds of zaid state or public corpora-
tion."176 The amendment of 1937 added the words "or of any agency thereof”
after the word "State" in the second phrase of the language. Perhaps the
amendment was intended to extend the provision to include assessment
bonds,177 but the section appears never to have been construed in this
respect.

In any event, use of the extension of payment provision appears not
to have been extensive in cormection with public imgrovements financed by
gssessments and the issuance of assessment bonds.l7 It does appear to
have been invoked in a great many instances to permit issuwance of revenue
or general obligation bonds to permit local units of government to acquire
ownership of entire utility system from private ownership.179

Any 'optiod' available to the condemnor to delay payment for the one-year
period from final judgment has been greatly restricted by a decision that
the related provision for abandonment is not extended. After the lapse of
more than 30 days from final judgment, the proceedings may not be abandoned
by the condemnor even though the extension for issuance of bonds is
applicable and even though thg bond proceeds have not been fortheoming within
30 days from final judgment.l °

It is not believed that the provisions of Code of Civil Procedure

Section 1251 were intended to be a substantial deviation from the constitutional
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policy of prompt payment to the property owner. Further, the

extension provisions do not appear to be of sufficient practical importance
to preclude procedures calculated to arrive at a substantially simultaneous

exchange of property and compensation.

Should the Condemnor Be Required to Take Immediate Possession In

Appropriate Cases

Several distinct advantages to the condemnee when immediate possession
is taken have been discussed at various points throughout this article.
Apart from prompt receipt of “probable just compensation," the procedure
alleviates many disadvantages that inhere in any substantial delay between
filing of the complaint and payment of the compensation. Upon commencement
of the condemnation prcceedings, a property owner is deprived of most of
the veluable incidents of ownership. Iie carmot receive compensation for
Improvements to the property made after that time, Ile is precluded from
effectively selling, renting, or dealing with the property. Moreover, in
the usual cease, the condemnes is deprived of any increase in the value of
his property occcurring after the commencement of the proceeding, for the
condemnation award is based on the wvalue of the property on that daste,
In addition, because his property is being taken, he must seek out snd
purchase new property to replace it and prepare to move. At the same time,
he must incur the expenses attendant upon litigating the condemnation action.
These expenses must be incurred whether immediate possession is taken or not,
but the landowner receives no compensation until coneclusion of the litigation
unless immediate possession is taken. If he has no funds available to meet
these expenses, the landowner may be forced to accept inadequate compensation
merely to relieve the immediate erncnomic situation caused by the condemnation

182
action,
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These considerations have led to recommendations in a mumber of states
that the condemnee be on option to require the itransfer of possession
and deposit of funds. For example, a very thorough study of Wew Jersey's
law of eminent domain led to the following recommendatiom:

F., From time to time, agencies may institute proceedings,
but not take possession of the property until after an award
has been made. In the meantime, the owner is without funds to
acguire substitute property and is unable to efficiently manage
his property because of loss of tenants and inability to re-rent
pendente lite. This is a great hardship to property owners,
particularly to owners of small properties. It is recommended
that if the condemning body does not take posscssion within
three months after institution of the proceedings, any party
in interest, upon application to the court, may require the
condemning body to take such possession and make the deposit herein
reguired unless for good cause, the court shall direct otherwiss.

Morecver, at least one State has enacted legislaticn based on such
recommendations. Section LO7(b) of the new Pennsylvania Eminent Domain
law provides as follows:

If within sixty days from the filing of the declaration
of taking, the condemmor has not paid just compensation as
provided in subsection (a) of this section, the condemnee may
tender possession or right of entry in writing and the condemnor
shall thereupon make payment of the just compensation due such
condemnee as estimated by the condemnor. If the condemnory fails
to make such payment the court, upon petition of the condemnee, may
compel the condemnor to file a declaration of estimated just
compensation or, if the condemnsr fails or refuses to file such
declaration, may at the cost of the condemnor appoint an impartial
expert appraiser to estimate such just compensation. The court
may, after hearing, enter judgment for the amount of the estimated
Jjust compensation.

An official comment to the subsection makes clear its purpose and
effect:

Even though the condemmor does not desire immediate possession
agfter the condemnation, the condemnee, who may want to move
immediately, has the right under this section, if the condemnor has
not asked for possession within sixty days after the filing of the
declaration of taking, to deliver possession to the condemnor
and take the condemnor's estimate of just compensation without
prejudice to his right to prosecute his claim for damages.
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The various classes of condemnors should not be greatly inconvenienced
by such a procedure. The filing of the action is invariably preceded by a
more or less protracted course of administrative action. Negotistions
with the property owmer should have been conducted and have proven
fruitless. Moreover, the filing of the action, and the timing of that
step, lies within the control and discretion of the condemnor. Application
of a businesslike tempo to the taking of possession and payment of the
probable compensation after filing of the action would be entirely appropriate.
If relatively minor administrative or fiscal cbstacles would have to be
overcome in certain situations, then such should be done in the interest
of & more rational property acquisition program.

Probably a typlcal view of condemnors is stated by a representative
of the Los Angeles County Counsel's 0Office as follows:

We submit that the condemning agency should retain
discretion with respect to whether or not it should take
irmmediate possessicn. The cost to the public at 7 percent
interest, which runs under current law from the date of possession,
is a substantial cost factor which should not be imposed upon the
publie if the condemning agency cannot use that possession in the
best interest of the publiec.

In the event that the Commission might deem it desirable to
allovw a property owner to require the condemnor to take possession,
then as a corollary of such change in present law, the condemnor
should be empowered to require the condemnee to withdraw the money
deposited to secure the Ovder of Immediate Possession, Perhaps
the law could be drafted to provide that in the event that condemnee
cbtains an order reqguiring the condemnor to take possession that
in such event no interest would be payable on the deposit to
secure the order. We feel that such provisions would halance the
eguities between the legitimate public interest in holding the
line on the cost of public improvements and the legitimete interest
of some defendants in obtaining a sum of money approximately
equivalent to the wvalue of their property prior go the final
determination of the valuation of the property.l Z

It would seem appropriate, therefore, for the Law Revision Commission to

recormend enactment of legislation allowing the property owner a motion to
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compel the taking of possession and payment of probzb le just compensation.
The motion should be permitted at any time after issuance of summons.
The effective date of possession under the order, however, should not be ¢
earlier than 30 days after service of the notice of motion unless the é
parties agree to an earlier date or the court, upon request of the condemnor,
or good cause shown orders an esarlier date. The recommended period of 30
days 1s based on the similar period for payment after final Jjudgment, but
it could be made 90 days by analogy to such period following entry of the
"interlocutory" judgment.
As in other immediate possession cases, the order of immediate §
possession should fix the "probable just compensation" and require that
such amount be deposited not later than the date of possession under the
order. To assure that the deposit will be made within the time specified
in an order made upon motion of the condemnee, the legislation might provide
that if the condemncr fails to make the deposit the court shall order
(1) that the condemnation proceeding be dismissed; and (2} that a new
condemnation proceeding to acquire the property for the same public
lmprovement may not be commenced for a prescribed period, such as three
years.
A motion by the condexmee for an order of immediate possession would
be made to act as a waiver of all defenses except the: right to greatér
compensation. And, most imporiantly for condemnors, if the order is made
upon request of the condemnee, interest should be prevented from aceruing
on the amount deposited after the date of such deposit.
The condemnee, of course, would be permitted to withdraw the deposit

in the same manher ag in other immediate possession cases.
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Conforming the Provisions for Immediate Possesgsion with Thosgse for

Possession Pending Appeal

As has been shown, the reason for Californiafs two distinet sets of
provisions for possession prior to final order is purely historicsl., The
overlapping nature of these has been a source of confusion, empecially
in situwations in which the condemnor takes émmediate possession and continues
in possession after entry of the judgment.l ° The legislation enacted in
1961 did not clarify these problems, as that revision retained and further
segregated the two sets of provisions,

In a ccmprehensive revision, these sets could, and should, be

synthesized. A single set, with uniform procedures and provisions would

bring clarity to an often misunderstood segment of condemnation law.

COTCLUS IO

The result of the existing language of Section 14 of Article I of
the California Constitution has been a hamstringing of orderly acguisition
of property for public improvements and an allocation of unnecessary burdens
and uncertainties to the property ownsrs, The section should be revised
to clarify the power and the duty of the Legislature to restore and assure
mutual Ffairness in the law of eminent domain, The property owner should
be assured of a substantially simultaneous exciange of money and -property.

Guides to fair and convenient procedures cen be determined; the
underlying policy considerations can be explored and implemented; and the
Legislature can be entrusted to provide a law fair to property owners,

feagible in operation, and understandable by those concerned.
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Bae,

Any comprehensive, forward-locoking revision of eminent domain
procedures demands and deserves the critical attention of those
possessing the power of eminent domwain, those groups having special
knowledge of the subject, and, not least, property owners and their
counsel, It is fitting that the California Law Revision Cormission and
the Legislature be given the benefit of such criticism.

SBuggestions, criticisms or recommendations related to the subject of
this article should be sent to the California Law Revision Commission, 30
Crothers ilall, Stanford, California 94305, and will be considered when
the Commissgion determines what recommendation it will make to the

Legislature,
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POSSESSION PRICR TC FINAL JUDGMENT IN

CALIFORIIA CCUDEMIATION PROCEDURE

FOOTHOTES

1. The more important published studies include the Following: ALASKA
LEGISLATIVE COUNCIL, REPORT ON EMINENT DOMATN TV ALASKA (1962);
KERTUCKY LEGISLATIVE RESEARCII COMMISSION, !IIGIWAY CONDEMBATION TN
KENTUCKY {Informational Bulletin Mo, 38, 1965); REPORT OF TIE
LEGISLATIVE COUNCIL COMMITTEE TO REVISE TIE CONDEMNATION LAWS OF
MARYLAYD (1962); REPORT OF EMINENT DOMATH REVISION COMMISSION OF NEW
JERSEY (1965); PENWSYLVANIA JOINT STATE GOVERIMENT COMMISSION, EMINELT
DOMATHN CODE (1964); REFORT OF TIE VIRGINIA ADVISORY LEGISLATIVE COUNCIL,
REVISION OF EMINENT DOMAIN LAWS (1961).

2. STAFF OF SELECT SUBCCMM. ON REAL PROFEETY ACQUISITION, 1OUSE COMM,

ON PUBLIC WORKS, 88T COIG., 2D SESS., STUDY OF COMPENSATION AND
ASSISTANCE FOR PERSOKNS AFFECTED BY REAL PROPERTY ACQUISITION IN FEDERAL
AND FEDERALLY ASSISTED PRCGRAMS, (Comm, Print 1964); see also llearings

on S. 1201 and S, 1681 Before the Subcommittee on Intergovernmental

Relations of the Senate Committee on Government Operations, 89th

Cong., 18t Sess. {1965).

3. Pennsylvania Eminent Demain Code (Act of Jume 22, 196k, P,L, 84).

b, Tegislative studies devoted specifically to possession prior to final
Judgment, each setting forth a proposed statute, include: ANERICAN
ASS'W OF STATE IIIGIIWAY OFFICIALS, CCMM, Ol RIGIT-OF-WAY, IMMEDIATE
POSSESSION OF IIIGIIWAY RIGIIT-CF-WAY {1951); LAW REVISION STUDIES--NO. 1,

Study and Act Relating to Vesting of Possession Before Payment
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in Fminent Domain Proceedings, 45 (U. Chi, Law School 1956); IIIGIMAY

RESEARCII BOARD, SPECIAL REPORT 33: CONTEMHATION OF PROPERTY FOR IITGIWAY

PURPOSES (1958); Ilote, Montana's Condemnation Procedure--The Inadequacy

of the "Commission System" of Determining Compensation, 25 MONT, L. REV.

105 (1963).
5. Cal, Stats. 1956, Res. Ch. 42, p. 263.

6. See Recommendation and Study Relating to Evidence in Eminent Tomadrn

Proceedings; Reccommendation and Study Relating to Taking Possession

and Passage of Title in Eminent Domain Froceedings; Recommendation and

Study Relating to the Reimbursement for Moving Expenses When Property

Is Acquired for Public Use, 3 CAL. LAW REVISION CCMM'N, REP., REC. &

STUDIES at A-1, B-1, C-1 (1961); Recommendation and Study Relating to

Condemnation Law and Procedure: HNumber L--Discovery in Eminent Domain

Proceedings, 4 CAL, LAW REVISION CCMM'I, REP., REC. & STUDIES 701 (1963)
{also published with abridgements in 1 MODERN PRACTICE COMMENTATOR 459
(1964}). See also Cal. Stats. 1965, Ch. 1151 (evidence in eminent
dowain and inverse condemnation cases); Cal, Stats. 1961, Ch., 1612,

P. 3439 (tax apportionment in eminent domain proceedirgs); Cal. Stats,
31961, Ch. 1613, v, 3Lh2 (teking possession and passage of title in
emirent dcmain proceedings); Cal. Stats. 1965, Chs. 1649 and 1650
(moving expenses). The reccumended legislation relating to discovery
ir eminent domain proceedings has not been enacted,

T« The current directive authorizes study of the guestion "whether the law
and procedure relating to conderraticn shcild te revised with a view
to recommending a comprehensive statute that will safeguard the rights of
all parties to such proceedings,” (al. Stats, 1965, Res, Ch. 130.

8. 3 CAL, LAW REVISTON COMM'II, REP., FEC, & STUDIES, Recommendation and Study

Relating to Taking Possession and Passage of Title in FEminent Domain

Proceedings at B-1 (1961).
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9.

10.
11.
i2.

13.

1k,

15.

16.
17.

18,
19.

20.

CAL. CODE CIV. PROC, § 1253. The judgment entered in a condemnation
proceeding is "interlocutory” in the sense that it confers no right
to possession until it has been ccmplied with, time for appeal or
motion for new trial has expired, and the final order rendered,

Department of Public Works v. Loop, 161 Cal, App.2d W66, 326 P.24 902

(1958).

CAL, CODE CIV. PROC., § 126L,
CAL. CODE CIV. PRQC, § 1256,
CAL, CODE CIV. PROC, § 1257.

See 3 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES, Reccmmendation

and Study Relating to Taking Possession and Passage of Title in Fminent

Domain Proceedings at B-1 (1961),

Cal., Stats, 1961, Ch., 1612, p. 3439.

Cal., Stats. 1961, Ch. 1613, p. 3442; CAL. CODE CIV, PROC. §§ 12434,
12h3,5, 1243,6, 1243,7, 1249, 12Ug.1, 1253, 1254, 1255a, and 1255b,
36 CAL, 8.B.J. 454, 461 (1961).

As to this derivation of the language of Secticn 1k, see Ilistorical
Hote in CAL. CONMST., Art. I, § 14 (West 1954).

2 OPS, CAL. ATTY, GEN. k15 (1911).

See Anderscn v. Smith-Powers Logging Co., 71 Ore. 276, 139 Pac, 736

(1914). See also Annotation, Exercise of Power of Eminent Domain for

Purposes of Logeing Road or Logging Railroad, 86 A,L.R. 552 {1933);

Annotation, Logging or Mining Road as a Common Carrier, 67 A,L.R. 588

{1930).
See SEC'Y OF STATE, AMEIDMERTS TO CONSTITUTION AND PROPOSED STATUTES

WITII ARGUMENTS RESPECTING TIE SAME 34 (1918),
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2. lleiibron v. Superior Courd, 151 Cal, 271, 278, GG Pac. 706, 708 {1507),
22. See Cent. Contra Coséa ste. Dist. v. Superior Court, 34 Cal.2d 845,
215 p.28 462 (1950).

23s Almada v. Superior Court, 149 P.2d 6L (App. 1944). In 1958, the
Legislature submitted, but the voters rejected, a proposal that would
have extended the immediate possession provisions of Section 1% to
include takings for airpori purposes and talings by school districts.

24, ©.T, Johnson Corp. v. Superior Court, 103 Cal. App.2d 278, 229 P.24
8hg (1951),

25, City of Sierra Madre v, Superior Court, 191 Cal. App.2d 587, 12 Cal,
Rptr. 836 (1961},

26. Sanitary District v. Superior Court, 34 Cal.2a 845, 215 P.2d 462 (1950).

27. DEBATES AND PRCCEEDINGS OF TIE CONSTITUTTCHAL CONVENTION OF TIE
STATE OF CALTFORINIA, CONVENLD AT TIE CITY COF SACRAMENTG, SATURDAY,
SEETEMBER 28, 1878 at 104 (State Printer, 1880) [hereinafter cited
as DEEATES AND PROCEEDIIGS].

28, DEBATES AND PRCCEEDINGS at 97.

29. DEBATES AID PROCEEDIFGS at 232,

30. DEBATES AD PROCEEDIFGS at 262, 344,

31. DEBATES AND PROCEEDIZGS at 3kk,

32. DEBATES AND PROCEEDINGS at 3ub,

33. See remarks of Lir. Barnes, DEBATES AIID PRCCEEDIIGS at 3&5; Mr, Edgerton,
DEBATES AND PROCEEDIIGS at 3b5 ("The whole value of the thing [taken]
has to be paid irdependert of any considerations of benefit resulting
to an adjoining property™).

Incidentally, the question whether benefits might be offset

against the value of the property taken, as well as against severance
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3k,
35.
36-

37.

damages was not finally setiled in California until the amendment
to CODE CIV, PROC, § 1248{3) ir 1965 to vrovide that "benefits shall
in no event be deducted frem the value of the portion taken”. Cal.
Stats., 1965, Cch. 51, § 1, ©. .
DEBATES AND PROCEEDITGS at 3k,
137 Cal. 619, 70 Pac. 1083 (1502).
See Collier v. Merced Irr. Dist,, 213 Cal, 554, 2 P.2d 790 (1931);
People v. McReynolds, 31 Cal, &pp.2d 219, 87 P.2d4 734 (1939).
Seemingly inconsistent decisions intervened between adoption of
the Constitution of 1879 and the Beveridge decision in 1902. Decisions
in Muller v. Rallway Co., 83 Cal. 245 (1690) and Pacific Coast Ry -
v. Porter, Th Cal, 261 {1887) referred to the discrimination between
"corporations other than municipal" and all other condemrnors, but in
establishing and applying the sc-called "before and after rule" as to
the value of the remainder they permitted, in effect, the offszetting
of special benefita.
Decisions in Pacific Coast Ry. v. Porter, 7h Cal, 261, 15
Pac, 774 (1887) and Moran v. Ross, 79 Cal. 5hg {1889) recognized and
seemingly applied what the latter decision refers to as the "absurd
and unjust" discrimination between classes of cordemnors, but it is
not clear whether those decisions were dealing with general or special
benefits, In San Bernardinc stc. Ry. wv. Paven, 94 Cal. 489, 29
Pac, 875 (1892) the court seemingly also applied the diserimination,
but it is very clear that that decision vwas dealing with general rather
than specizl berefits.

DEBATEG AID PROCEEDINGS at 350.



38.

!43.

Vilhac v. Stockton =stc. R.E 53 Cal, 208 (1878); Sanborn v.

*s
Belden, 51 Cal. 26¢ (1876}; Fox v. Western Pac. R,R., 3Ll Cal.
538 (1867).

DEBATES AND PROCEEDIIGS at 347.

DEBATES AYD PROCEEDIIGS at 1190,

DEBATES AND PROCEEDINGS at 1190,

MeCauley v, Weller, l2 Cal. 500 (1859); Weber v, County of Santa Clara,

59 Cal. 265, 266 (1881)("The Constitutionsl provision is prohibitory

in its nature and is self-executing . . ., . The Constitution contemplates

and provides for preceeding in court ir all cases where private property
is sought to be taken for public use, and 1t prohibits any other
proceeding to that erd."” [Emphasis in originel.]).
This policy remains viable. The report of the Selsct Subcormittee
on Real Property Acquisition ineludes the following recommendations
(10} A proverty cwner should not be coempelled to file
an inverse ccndemnation actior (Tucker Act) in order to prove
that the govermment has taken his rroverty or any interest
therein, The acguisition of property should be aceomplished
by purchase or condermation proceedings, and not by deliberate
acts of physical takirg., [STAFF OF SEIECT SURCCIMM. ON KEAL
PROPERTY ACQUISITION, YCUSE COVMM. O PURLIC WORKS, 88T
CONG., 2D BESS., STUDY OF CCMPERSATION AND ASSISTANCE FOR
PERSONS AFFECTED BY REAL PROPERTY ACQUISITION TN FEDERAL AND
FEDERALLY AGSISTZED PRCGRAMS at 123 (Comm. Print 1964). ]
Jonson v. Alameda County, 1b cal. 106 (1859)("The cenpensaticn sbould
have preceded or accompanied the taking and without it every act of
the [condemnor] was illegal and void."); Bensley v. The Mountain Lake
Water Company, 15 Cal. 306 (1850)("there is nothing in the legislation

of this state which gives any right of possession until the cempensation

is made, ror, if we may indicate cur ideas of policy, should there be
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46,
47,
48.
49,
50.
51,
52.
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5k,

55.

56.
57«
58.
59.

in any state."); San Mateo Water Works v, Sharpstein, 50 Cal. 284 (1875)
{("The taking in this case amounts to a taking of private property for
public use in the sense in which that phrase is used in the constitution,
and can only be effected upon the conditions prescribed in the
constitution--that is, upon just compensation being simultaneously
made.").

137 Cal. 575, TO Pac. 629 (1902).

DEBATES AND PROCEEDIIGS at 352-353.

95 Cal. 220, 30 Pac, 218 (1892).

137 Cal. 575, 70 Pac. 629 (1902).

151 cal, 271, 90 Pac, 706 (1907).

3k cal.2d 845, 215 P.2d W62 (1950).

See Legislative Iistory in CAL, COIE CIV, PROC, § 1254 (Deering 1959).
See the decisions cited, supra at note 38,

95 Cal. 220, 30 Pac. 218 (1892).

137 Cal. 575, 70 Pac. 629 (1902).

For an analysis of the Steinhart case that follows this analysis,

see Hote, Montana's Condemnation Procedure--The Inadequacy of the

"Commission System" of Determining Compensation, 25 MONT. L. REV,

105, 126-135 {1963).

137 Cal. 619, 7O Pac. 1083 (1902). B8ee the discussion in the text,
Supra at notecall 35.

151 Cal. 271, S0 Pac. 706 (1907).

Id. at 278, 90 Pac, at 708,

34 Cal.2d 8hs, 215 p.2d hé2 (1950).

3k cal.2d at 854, 215 P,2d at L67.

-7-



60.
61.
62,
63.
6h,

65,

66,

67.

102 Cal. App. 299, 283 Pac. 298 (1929).

Id. at 315, 283 Pac. at 3C3.

90 Cal. App.2d 869, 20k P.2a 395 (1949).

Id. at 875-876, 204 P.2d at MCO.

People v. Garden Grove Farms, 231 Cal, App.2d 666, 42 Cal. Rptr. 118
{1965); Redevelopment Agency v. ilayes, 122 Cal. App.2d 777, 266 P.2d
105 (195h).

Almost incidentally, neither the Fifth Amendment ("nor shall private
property be taken for public use, without just compensation") nor the
Fourteenth Amendment {due process) to the Constitution of the United
States imposes any obstacle to rational revision of eminent domain
procedure, There is no requirement that compensation be determined

in advance of possession. Joslin Mfg. Co. v. Providence, 262 U.S, 668
(1922). "all that is essential is that in some appropriate way,

hefore some properly constituted tribunal, inguiry shall be made as

to the amount of compensation, and when this has been provided there is
that due process of law which is required by the Federal Constitution,”
A.J, Backus, Jr. & Sons v. Fort St. Union Depot Co., 169 U.S, 557,

569 (1897).

Department of Pub. Works v. Butler Co., 13 Iil.2d 537, 150 W.E.2d 12k
(1958), overruling Department of Pub. WUorks v. Gorbe, LO9 T1l.

211, 98 M.E.2d 730 (1951), and sustaining ILL. REV. STAT. 1957,

Ch. 47, §§ 2.1-2,10.

Desert Waters, Ine. v. Superior Court, Ol Ariz. 163, 370 P.2d 652 {1962).
Ccmpare lughes Tool Co. v. Superior Court of County of Pima, 9L Ariz.

154, 370 P.2d 646 (1962).

-8~



68.
69.

In addition to the Butler decision in Illinois, and the Desgert

Inn  deeision in Arizona, other recent decisions have sustained

application of immediate possession statutes under varying constituticnal

provisions, These include: Adams v. Arkansas State llighway Comm'n,
Ark. _ _ , 363 8.W.2d 134 (1962); Vivian v. Board of Trustees,

Colo. s 383 P.2d 201 (1963); Town of Darien v. Kavookjian,

Conn, » 202 4,24 147 (1964); State Rd. Dep't v. Abel Tnv.

Co., Pla. » 155 50.2d 832 (196k4); State llighway Dep't v.
Smith, Ga. > 136 S.E,2a 334 (1964); State v. Marion Circuit
Court, Ind, > 157 I.E.2d 481 (1959); State v. Bradford,

La. » Ml 85,24 378 {1962); Portland Renewsl Authority v. Reardon,

Me . s 187 A.2d 634 (1963)}; lleidenreich v. Second Judicial
District Court, __ _ Nev, ___, 352 P.2a 249 {1960); Pittsburgh Rys.
ve Port of Allegheny County Authority, Pa. » 202 A.24 B16
(1964); Jefferson County Drainage Dist. v. Gary, Tex, , 362

S,W.24 305 (1962).
For comprehensive reviews of decisions on immediste nossession,

see the Reports of the American Bar Asscciation's Committee on

Condemnation and Condemnation Procedure under the heading, "Condemnation

Procedures - Right of Immediate Possession.” 1963 REPORT at 143,
1964 REPORT at 112; 1965 REPORT at 137.
Young v. Superior Court, 216 Cal. 512, 15 P.2d 163 (1932).

3 CAL. LAW REVISTON COMM'I, REP., REC. & STUDIES, Recommendation and

Study Relating to Taking Possession and Passage of Title in Eminent

Demain Proceedings at B-1, B-10 (1961).

~-5-



69a. Letter From Julius H. Sellnger to California Law Revision Commission,

70.

1.
72.

73.

Th-

75.
76.

77.
78.

Jan, 4, 1966,

Consumers Eolding Co. v. County of los Angeles, 204 Cal. App.2d 234,
22 Cal. Rptr. 106 (1962).

See County of Los Angeles v. Hunt, 198 Cal. 753, 247 Pac. 897 (1926).
E.g., A.B. T11,Reg. Sess. (1965)., 1In part, the proposal would have
added, as an element of compensation under Code of Civil Procedure
Section 1248, "the value of all such improﬁements not on the property
at the time of the service of surmons that are beilng built, con-
structed or assembled for location on the property.”

Letter From Leroy A. Broun to California law Revision Commission,
Jan. 21, 1966,

California Iaw Revision Commission, A Study of Problems Connected
With the Date of Vaeluation in Eminent Domain Cases, {unpublished
study, 196€0).

Parks v. Boston, 15 Pick. 198, 32 Mass. - (1834).

See People v. Penipsula Title Guar. Co, 47 Csl.2d 29, 301 p.2d

101 {1956).

Metropolitan Water Dist. v. Adams, 16 Cal.2d 676, 107 P.2d 618 (1940).
For examples, see CONN. GEN. STAT. ABN. § 8-129 (Supp. 1964); ME.
REV. STAT. ANN., Ch. 23, § 154 (1964); MASS. ANN. 1AWS, Ch. 79,

§ 3 {1964); N.Y. B'WAY LAW § 30; OHIO REV. STAT, §§ 35.050-34.060
(1963); PA. STAT. ANN., Tit. 36, § 670-210 (1961); R.I. GEN. IAWE
ARN. § 37-6-1h (1956).

46 stat. 1421 (1931), 40 U.8.C. § 258 {1958); see generally Dolan,
Federal Condemnation Practice--General Agpects, 27 APPRAISAL J. 15

(1959).
-10-



80.

81.

83.
8L,

85.

86.

8?-
86.

8g.

See, e.g.,ARIZ. REV. STAT. ANN. § 12-1116 (1956); COLO. REV. STAT.
ANN. § 50-1-6(6) (1963); DEL. CODE ANN., Tit. 10, § 6110 (1953);
EAWAII REV. 1AWS § 8-26 (1955); NEV. REV. STAT. § 37.100 {1963);
ORE. REV. STAT, § 35.0502.060 {1963); Pa. Eminent Domain Code {Act
of June 22, 1964, P.L. No. 84), UTAH CCDE AMN. § 78-34-9 (1953);
VA. CODE ANN. § 25-46.8 (196h); wIS. STAT. ANN. § 32.12 {196k4);
WYO. STAT, ANK. § 1-805 {1957).

IAW REVISION STUDIES--NO. 1, Study and Act Relating to Vesting of

Pogsession Before Payment in Eminent Comein Proceedings, 45 (U. Chi.

Iaw School 1996). See ILL. REV. STAT. 1957, Ch. 47, §§ 2.1-2,10;
Department of Pub. Works v. Butler Co., 13 I1l.2& 537, 150 N.E.2d
124 {1958}.

3 CAL. IAW REVISION CCMM'N, REP., REC., & STUDIES, Reccmmendation

and Study Relating to Taking Possession and Passage of Title in

Eminent Domain Proceedings at B-1, B-11 (1961).

CAL. CONST., Art. I, § 14; CAL. CODE CIV. PROC. § 1243.4.

Central Contra Costa Sanitary Dist. v. Superior Court, 34 Cal.2d
845, 215 p.2d 462 (1950).

Beveridge v. Lewis, 137 Cal. 619, 7O Pac. 1083 {1902); Steinhart

v. Superior Court, 137 Cal. 575, 70 Pac. 629 {1902}.

See the studies cited in note 1, supra.

See the text, infra at

Complete compilation of constitutional and statutory elassifications
existing in other states are contained in the studies cited in note 4,
Supra.

CAL. CODE CIV., PROC. § 1238.

-11-



90.

91.

93.

9.

95.
96.

97 .

100,

CAL. CIVIL CODE § 100l. In general, this section provides that

any person, "as an agent of the State," may acquire property by
eminent domain proceedings for any of the uses mentioned in Title 7
of Part 3 of the Code of Civil Procedure.

Beveridge v. lewis, 137 Cal. 619, 70 Pac. 1083 (1902). See also
Yeshiva Torath Fmeth Academy v. University of So. Cal., 208 Cal.
App.2d 618, 25 Cal. Rptr. 422 (1962); People v. Oken, 159 Cal. App.2d
456, 325 P.2d 58 (1958).

See PUB. UTIL. CODE § 100l; San Diego Gas & Flee. Co. v. Inx Land
Co., 194 Cal. App.2d 472, 14 Cal. Rptr. 899 (1961).

Producers Transp. Co. v. Railroad Conn'n, 176 Cal. 499, 169 Pac. 59
(1917), aff'd, 251 U.S. 228 (1920)(holding that such acquisition
necessarily constituted the "public utility property" within the
Jurisdiction of the Public Utllities Commission.).

Bee Linggi v. Garovotti, 45 Cal.2d 20 , 286 p.2d 15 (1955).

CAL. CONST., Art. I, § 14, CAL. CODE CIV. PROC. § 1243.4.

CAL. CODE CIV. PROC. § 1243.5(v)(2).

See, e.g., State v. Superior Court, 208 Cal. App.2d 659, 25 Cal.
Rptr. 363 (1962).

See SEC'Y OF STATE, AMENDMENTS TO CONSTITUTION AND PROPOSED STATUTES
WITH ARGUMENTS RESPECTING THE SAME 34 (1918).

These arguments are set forth in State v. Superior Court, 208 C=al.
App.2@ 659, 25 Cal. Rptr. 363 {1962).

San Francisco Unified School Dist. v. Hong Mow, 123 Cal. App.2d 668,
267 Pac.2d 349 {1954). Pollowing this decision, the section was
amended to preveut appeal of an order for possesgion after judgment
in condemnations by school districts. (al. Stats. 1955, Ch. 929, § 1,
P. 1557. That special provision was eliminated in the general

revision of the section in 1961.
-12-



101.

102.

103.

104,

105.

106.

107.

108.

109.
110.

111.

112.

Central Contra Coste Sanitary Dist. v. Superior Court, 3% Cal.2d
845, 215 p.2a 462 {1950).

Ibid.; State v. Superior Court, 2C8 Cal. App.2d 659, 25 Cal. Rptr.
363 (1962).

CAL. CODE CIV. PROC. § 1243.5.

E.g., County of Los Angeles v. Anthonmy, 224 Cal. App.2d 103, 36

Cal. Rptr. 308 (1964).

Housing Authority v. Superior Court, 18 €al.2d 336, 115 P.2d W68
(1941). Although the 1961 revision changed the word "may" to "shall,"
the courts still hold that an order for possession pending appeal is
discretionary with the trial court. See County of Los Angeles v.
Anthony, 224 Cal. App.2d 103, 36 Cal. Rptr. 308 {1964).

Orénge County Water Dist. v. Bennett, 156 Cal. App.2d T4S, 320 P.2d
536 (1958).

Central Contra Costa Sanitary Dist. v. Superior Court, 34 Cal.2d
845, 215 P.2d 462 (1950); State v. Superior Court, 208 Cal, App.2d
659, 25 Csl. Rptr. 363 (1962).

3 CAL. IAW REVISICN CCMM'N, REP., REC. & STUDIES, Recommendation an&

Study Relating to Taking Possession and Passage of Title in Brinent

Domain Proceedings at B-1, B-14 (1961).

ILL. REV. STAT. 1957, Ch. 47 § 2.1.

ILL. REV, STAT 1957, Ch. 47, § 2.2.

Dept. of Pub. Works & Bldgs. v. Butler Co., 13 I1l.2d4 537, 150
N.E.2d 12% (1958).

McCandless v. United States, 298 U.8. 342, 348 (1936).

-13-



113.

11k,

115,

116.

117.
118.

119.

120.
121.
122,
123.
124,

125.

126,

i27.

128.

People v. Chevalier, 52 Cal.2d 299, 340 P.2d 598 (1959).

See Berman v. Parker, 348 U.5. 26 (1954); cf. City & County ®f
San Franeisco v. Ross, 44 Cal.2d 52, 279 P.2d 529 (1955).

See People v. Chevalier, 52 (al.2d 299, 340 P.2d 598 (1959);
Linggi v. Garovotti, 45 Cal.2d 20, 286 P.2a 15 (1955); see also

CALIFORNIA CONDEMNATION PRACTICE, Sparrow, Public Use and Necessity, 133

(Cel. Cont, Ed. Bar 1960).

Federal Rule T1A (h). See Dolan, Federal Condemnation Practice -

General Aspects, 27 APPRAISAL J. 15, 18 (1959).

CAL, CODE CIV. PROC § 1243.5{a).
CAL. CODE CIV. PROC. § 1243.7.

See CALIFORNIA CCNDEMNATION PRACTICE, Martin, Rights After Immediate

Possession, 208 (Cal. Cont. Ed. Bar 1960),

See the text, infra at

State v. Yelle, 46 wash.2d 166, 279 P.2d 645 (1955).

Bugbee v. Superior Court, 3% Ariz. 38, 267 Pac. 420 (1928).

Yellowstone Pipe Line Co. v. Drwmmond, 77 Idaho 36, 287 .24 288 (1955).
State v, Yelle, 46 Wash.2d 166, 175, 279 P.2d 645, (1955).

3 CAL, LAW REVISION CCMM'N, REP,, REC, & STUDIES, Recommondation and

8tudy Relating to Taking Possession and Passage of Title in Fminent

Domain Proceedings at B-14 (1961).

HIGEWAY RESEARCH BOARD, SPECTAL REPORT 33: CONDEMNATION OF PROPERTY
FOR HIGHWAY PURPOSES (1958).

ILL. REV. STAT. 1957, ch. 47, §§ 2.1-2.10.

Code of Civil Procedure Section 1243.5(c} provides, in part:

The court may, for good cause shown by affidavit,
authorize the plaintiff to take possession of the
property without serving a copy of the order of
immediate possession upon a record owper not
occupying the property. A single service upon or
mailing to those &t the same address shall be suf-
ficient. The court mey, for good cause shown by
affidavit, shorten the time specified in this sub-
division to a period of nEt less than three days.
I -



129. The "Railroad Commission" referred to in this section is now the
Public Utilities Commission. CAL. CONST,, Art. XII, § 22.

130. Proceedings under the Public Utilities Code are expressly made
alternative to proceedings under the Code of Civil Procedure.

CAL. FUB. UTIL, CODE §§ 1217, 1k21. 8ee Citizens Utilities Co. v.
Superior Court, 59 Cal.2d 805, 31 Cal. Rptr. 316 (1963). The Code
of Civil Procedure provides, in turn, that: “Nothing herein con-
tained shall be construed to repeal any law of this state giving
Jurisdiction to the State Railroad Commissicn to ascertain the

Just compensation which must be paid in eminent domain proceedings.”
CAL. CODE CIV. PROC. § 1243,

Notwithstanding statutory language to the contrary, the pro-
cedures of the Public Utilities Code have no application to the
taking of property other than property owned by a public utility.
S. H. Chase Iumber Co. v. Railroad Comm'n, 212 Cal. 691, 300 Pac. 12 .
(1931).

131. BSee, e.g., Citizens Utilities Co. v. Superior Court, 59 Cal.2d 805,
31 cal. Rptr. 316 (1963)(dealing with date of valuation, subsequent
improvements, valuation method, and other problems).

132. This language was deleted from Code of Civil Procedure Section 1242
in 1963 and added to Government Code Sections 815-821.8. See

A Study Relating to Scvereign Immunity, 5 CAL. TAW REVISION CCMM'R 1,

111 (1963). See also City of Los Angeles v. Schweitzer, 200 Cal,
App.2d 448, 19 Cal. Rptr. 429 (1962).
133. BSan Francisco & S.J.V. Ry. v. Gould, 122 Cal. 601, 55 Pac. 411 (1898).
134, Jacobsen v. Superior Court, 192 Cal. 319, 219 Pac. 986 {1923).
135. People v. Neider, 55 Cal.2d 832, 361 P.2a 916 (1961).

-15-



136. Montgomery v. Tutt, 11 Cal. 190 (1858); Sullivan v. Superior Court,
185 Cal. 133, 195 Pac. 161 (1921).
137. See, e.g., CAL. CODE CIV, PROC, §§ 380, 1166(a).
138. Marblehead land Co. v. Los Angeles County, 276 Fed. 305 (S.D. Cal. 1921).
139. Rafftery v. Kirkpatrick, 29 Czl. App.2d 503, 88 p.2d 147 (1938).
140. CAL. COCE CIV. PROC. § 1254, as amended by Cal. Stats. 1897, Ch.
127, § 1, p- 186; deleted by Cal. Stats. 1903, Ch. 98, § 1, p. 109.
As it last appeared in the Code, the language read:
[s]aid {Superior] court, on application of said plaintiff,
shall issue a writ of assistance of the sane force as
writs of assistance are issued in other cases in which
writs of asslstance are issuable, which said writ shall be
executed by the Sheriff of the county wherein the said

land and premises may be situated, without delay.

141. See 3 CAL. IAW REVISION CCMM'N, REP., REC. & STUDIES, Recommendation

and Study Helating to Taking Possession and Passage of Title in

Fminent Domain Proceedings at B-1 {1961).

1k2. ADVISORY CCMM'N ON INTERGOVERNMENTAL RELATIONS, RELOCATION: UNEQUAL
TREATMENT OF PEOPLE AND EUSINESSES DISPIACED EY GOVERNMENTS (Report
A-26, 1965).
143. GSection BB of Chapter 79 of the General lLaws of Massachusetts,
added by Chapter 633 of the Massachusetts Acts of 196k, provides:
Section 8B. Wo person in possession of property
which has been taken under the provisions of this chapter
shall be required to vacate any portion of such property
which is being used by him as a dwelling place or place
of business at the time the order of taking is made until
four months after notice of such taking has been given to
him in accordance with the previsions of section seven C.
14k, STAFF OF SELECT SUBCCMM. ON REAL PROPERTY ACGUISITION, HOUSE COMM.
ON PUBLIC WORKS, 88TH CONG., 2D SESS., STUDY OF CCMPENSATION AND
ASSISTANCE FOR FERSONS AFFECTED BY REAL PROPERTY ACGUISITION IN
FEDERAL AND FEDERALLY ASSISTED PROGRAMS, at 122-124 {Comm. Print 1964)

[hereinafter cited as SELECT SgBCCMM. STUDY ).
-16-



1h5.

146.
147.

Hearings on S. 1201 and 5. 1681 Before the Subcommittee on Inter-

governmental Relations of the Senate Committee on Govermment

Operations, 89th Cong., lst Sess. (1965){hereinafter cited as
HEARINGS).

HEARINGS at 34.

HEARINGS at 120, 149, 172 (General Services Administration--"Sub-
section (3){6) provides a minimum time limitation of 180 days

after receipt of wrltten notice prior to date of vacation. GBA
endeavors to give the maximum notice possible under the circumstances
to property owners. Generally this exceeds the minimum proposed by
this subsection, but it may be less."); 181, 183, 206 (Boston Re-
Develorrent  Authority--"4t the present time property owners are
given from 6 months' to 2 1/2 years' notice that their properties
are to be acquired except where land is acquired under the 'early
land' provisions of the urban renewal prcgram. However, at no time
is a property owner required to surrender possession 1u less than
180 days. On the average owners and tenants are notified they must
move between 9 and 12 months in advance of the date the authority
seeks possession of the property."); 236, 261 (Providence Redevelop-
ment Agency--"The 180-day written notice, as set forth in section
101(2)(6), appears to be reasonable for many people who will vacate
the property voluntarily within the 180-day period. The condemning
authority can within this pericd begin the demolition of structures
or the proposed improvements for the project."); 270, 281, 294
(National Association of Real Estate Boards--"While we are in accord

with the 180-day rotice provision in subparagraph {6), we would

-17-



urge the adoption of the provisions of section 8 of 5. 1681,
relating to the provision of an adeguate supply of housing for
potential displacees. Certainly land acquisition should not
proceed if there is not an adequate supply of standard housing
available for relocatees, and the experience of local redevelop-
went agencles under the urban renewal program could be utilized
for this purpose.™}.

1k8. HEARING at 236.

1k9. HEARING at 188,

150, Metropolltan Water Dist, v, Adams, 16 Col.2d 676, 107 P.2d 618 (igho).

151. L6 stat, 121 (1931), b0 U,S.C. § 258a (1958); ILL. AWN, STAT.,
Ch. 47, § 2.5 (Cum. Supp. 196U4}; TENN, CODE AIE, § 23-1526 (Cum.
Supp. 196M4).

152. Letter From John M. Morrison, Deputy Attorney General, to California
Law Revision Ccmmission, Feb. 11, 1966,

153. U,S. Dep't of Ccmmerce, Bureau of Public Roads, Instructional
Memorandum 21-9-65 (Sept. 13, 1965).

154, Seetion 2.5 of Chapter 17 of the Illinois Revised Statutes of 1957
provides in part:
The petitioner shall pay, in addition to the just compensation
finally adjudged in the proceeding, interest at the rate of
six per cent (&%) per annum upon:

+* * * ¥ *

(b) Any portion of the amount preliminarily found by the
court to be just ccmpensation and deposited by the petitioner,
to which any interested party is entitled, if such interested
party applied for authority to withdraw such peortion in accordance
of Section b of this Act, and upon objection by the petitioner
{other than on grounds thet an appeal under Section 2(b) of this
Act is= pending or contemplated), such authority was denied; interest
to be paid t9 such party from the date of the petitiocner's deposit
to the date of payment to such party.

~-18-



165-

166.

167.

158,
169.

3 CAL. LAW REVISION COMM'¥, REP., REC, & STUDIES, Recommendation and

Study Relating to Taking Possession and Passage of Title in Eminent

Domain Proceedings at B-9, B-LT (1961).

See United States v. Sunset Cemetery Co., 132 F.24 163 (7th Cir. 1942},
Fer & ccoparative survey of abandomment provisions in the several

states, see Annotation, Liability, Upon Abandonment of Eminent

Domain Proceedings, for Loss or Expenses Tncurred by Property Owner,

or for Interest on Award or Judgment, 92 A,L.R.2d 355 (1963).

3 CAL, LAW REVISION COMM'Il, REF,, REC, & STUDIES, Recommendation and

Study Relating to Taking Possession and Passage of Title in Fminent

Domein Proceedings nt B-48 (1961).

See City of Loe Angeles v. Abbott, 217 Cal. 18k, 17 P.2d 993 (1932).
When the condemnation proceeding is abandoned, Subsection 1255a
provides that the condemnee is entitled o recover his "costs and
disbursements, which include all necessary expenses incurred in
preparing for trial and during trial and reasonable attorney fees.”
An ambiguous provisgo provides, however, "that said costs and
disbhursements.shall not include expenses incurred in preparing for
trial where the action is dismissed 40 days or more pricr ta the

time set for the pretrial confererce in the action or, if no -

. pretrial conferentesis set; the:. time set for.the trial of the

1

action.” Under this language, it has been hald that attorney's
fees may be required although they pertain to legal services rendered
even before the action is filed. Decoto School Dist, v. M.& S,

Tile Co., 225 Cal. App.2d 310, 37 Cal. Rotr. 225 (1964). The LO-day

limitation, on the other hand, applies to all other expenses, including

-20.



170.

171,

172,

173,

17k,
175.

appraisers' fees. La Mesa-Spring Valley School Dist, v. Otsuka,

57 Cal.2d 309, 369 P.2d 7 {1962). The unfairness of this limitation,
especially in lmmediate npossession cases, is apparent. In most
instances, the property owner's appraisals should be made before

the property is changed in condition. Accordingly, the last

clause of subdivision (¢} of Section 1255a ghould te deleted. A6 &
parallel change, Section 1255a should be amenﬁed to codify the require-
nment that expenses incurred in preparing for trial and during trial

mey be recovered in case of abandomment only to the extent such

expensges are "reasonable,” This would make uniform the rule that

now applies to the recovery of attorney fees, and should afford adeguste
protection to the condemnor.

CAL. CODE CIV, PROC, § 1264.7,

CAL. COURT RULES, Rule 2, City of Los Angeles v, Aitken, 32 Cal.
App.2d 524, o0 P.2d 377 (1939). The 30-day period is computed from
the filing of the remittitur, and if payment is not made or deposited
within that 30-day period the proceeding may be dismissed. County of
Los Angeles v. Bartlett, 223 Cal. App.2d 353, 36 Cal. Rptr. 193 {(1963).
CAL, CODE CIV, PROC. § 659 (motion for new trial), § 663a {(motion to
vacete or set aside the judgment); Pool v, Butler, 141 Cal. b6, 7k
Pac. bl (1903).

County of Los Angeles v. Lorbeer, 158 Cal. App.2d 80k, 323 P.24 542
(1958).

City of Los Angeles v. Agardy, 1 Cal.2d 76, 33 P.2d 834 (1934).

City of Laguna Beach v. Am. leglon Post Fo. 222, 140 Csl. app. 382, 35

P.2d 341 (1937).

2]l



176. Brookes v. City of Oakland, 160 Cal. 423, 117 Pac. 433 (1911).

177. Bee Iowell, The Work of the 1G37 Legislature - Procedure, 11 80,

CAL. L. REV, 2, 32 (1937).
178. The most widely used assessment procedurs acts in California are
the Improvement Act of 1911 (STS, & IMYS, CODE §§ 5000-6794) and
the Municipal Improvement Act of 1913 {STS. & INYS. CODE §§ 10000-
10609)., Both acts provide for the issuance of bonds pursuant to
the Improvement Bond Act of 1915 (STS, & IWYS. CODE §§ 8500-8851)
or the Improvement Act of 1911, Assessments also may be levied
under various other acts, including CAL, STS. & IWYS.CODE §§ LOOO-
4143 (Street Opening Act of 1903), §§ 4500-4677 {street Opening
Bond Act of 1911}, §§ 80C0-8062 (Change of Grade Act of 1909),
§§ 18000-18191 (Street Lighting Act of 1919}, §§ 18300-18440 (Street
Lighting Act of 1931), §§ 18600-18781 (Municipal Lighting
Maintenance District Act of 1927), §§ 19000-19312 {Ilighway
Lighting District Act), §§ 22000-22202 (Tree Planting Act of 1931},
§§ 26000-26260 {Boulevard Districts), §§ 31500-31933 (Vehicle
Parking District Law of 1943}, §§ 35100-35707 {Parking District
Law of 1951}.
179. See, e.g., City of Sacramento v. Citizens Util. Co., 239 Cal. App.2d
103 {1966).
180, Southern Pub. Utility Dist. v, Silva, &7 Cal.2d 163, 301 P.2d 841 {1955).
1B1. GSee People v. Thompson, 5 Cal. App.2d 655, 43 P.2d 600 (1935)(questioning
the constituticnality of the section and giving it a highly restrictive

interpretation),

0o,



182.

183.

164, .

185,

186.

These policy considerations have led to the following recommendation
a8 a basis for Federal legislations

In no event should the head of a federal agency either
advance the time of condemnation, or defer the condemnation
and the deposit of funds in court for the use of the owner,
in order to compel an agreement on the price to he paid for
the property. ¥ an agency head cannot reach an agreement
with the owner, after negotiations have continued for a
regsonable time, he should promptly institute condemnation
proceedings and, at the same time or as soon thereafter as
practicable, file a declaration of taking and deposit funds
with the court in accordance with the [Federal Declaration
of Taking Act]. SELECT SUBCCMM. STUDY at 148,

REPORT OF FMIWENT TOMATH REVISICH COMMISSION OF NEW JERSEY 19 (1965).
Pennsylvania Eminent Domain Code {Act of June 22, 1964, P,L, 8h)

§ 407(v).

Letter From Terry C. Smith, Deputy County Counsel, to California Law
Revision Commission, Dec. 15, 1965,

See, e.g., People v, Neider, 55 Cal.2d £32, 361 P.2d 916 (1961);
Pecple v. Dittmer, 193 Cal. App.2d 681, 1k Cal. Rptr. 560 (1961);

People v. Salem Dev. Co., 216 Cal, App.2d 652, 31 Cal. Rptr. 193 (1963).
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