#62(L) 8/11/66
First Supplement to Memorandum 66-47

‘Subjeet: Study 62(L) ~ Vehicle Code § 17150 and Related Sections

Attached +0 this memorsndum as Exhibit I is a letter commenting on the
tentative recommendation that was distributed in Jamuary. The following
matters are raised: B
Sectlon 902 |

Mr. Agay suggests substitution of “would be" for “is made.”

Imputed contributory negligence generally
Mr. Agay correctly points out that, as indicated by the comment to

Section 902, 1f an employer and employee leave thelr office together on a
business appointment, their cholce of vehicle will become extremely crucial
in determining 1f the passenger would be entitled to relief against a negli-
gent third party. This is because the contributory negligence of the operator
would be imputed to the passenger 1f the enpioyer weye the passenger; but
the contributory negligence of the operator would not be imputed to the
passengez; if the employee were the pa.ssenger; Thege results would flow
from the ommon law imputation of comtridutory negligence that arises out
of the doctrine of respondeat superior. Mr. Agay suggesis that these results
are ridiculous and should be modified in cur statute.

It should be remembered thet in the hypothetical situation the guest

statute is not applicable. Tucker v, Ianducel, 57 Cal.2d 767 {(1962). There-

fore, the employer is not barred from recovering for his persomal injuries,
he is merely forced to recover his damages from the negligent employee
rather than the negligent third party. Thus, 'bhe situation presented is
not as crucial as the one dealt with in the proposed statute. The proposed
statute is designed to give & vehicle owner a remedy in a situation where he
had none. Mr. Agay is suggesting the eubetitution of a remedy hé believes
is superior for the remedy that now exists.l |
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Vc agree with Mr. Agay that the contribution remedy proposed by our
statute is superior to the common law remedy forced upon plaintiffs by the
doctrine of respondeat superior. But we think that the problem is general
and should not be attacked in a -statute dealing only with remedies for
injuries caused by the operation of vehicles. The suggestion reises other
problems that would have to be dealt with: Should the pPlaintiff-employer
be liable under the doctrine of respondeat superior for the employee's
obligation to contritute to the third party? If a rlaintiff-employer 1is
liable to contribute to the dsmages he has suffered becsuse of.the negligence
of his employee, should not any plaintiff be required to contribute a con-
tributive share to the damages caused, in part, by his own negligence? In
other words, should a genersl requirement of contribution be substituted
for the doctrine of contributory negligence ss well as the doctrine of
imputed contributory negligence?

As & general proposition, this seems to be & good 1;1&3.‘.‘ As a matter
of fact, there seems to be & good basis for it in existing California statutes
that the courts have not read in the present context. See Civil éode Section
k32 ("A party to a . . . joint and seversl obligation [the statute is dealing
with obligations generally, not contractual obligations] . . . who satisfies
more then his share of the claim egailnst all, may require a proporticnate
contribution from all parties joined with him."}; Civil Code Section 171k
("Everyone is responsible . . . for an injury occasioned to another by his
went of ordinary care or skill . . ., except so far as [the word shoull be
"unless” to make contributory negligence & bar] the latter has, willfully
or by want of ordinary care, brought the injury upon himself."). But we do
not believe that this is the place to make this far reaching revision of tr
law.
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Insurance
Mr. Agay points ocut that generally an owner's rolicy (under its extended
coverage for permissive operators) is considered the primary insurance and

an operator's policy is considered excess. USee Exhange Cas, & Surety Co.

v. Scotty 56 Cal.2a 613 {1961); American Autcmobile Ins. Co. v. Republic

Indemnity Co., 52 Cal.2d 507 (2959). Thus, the plaintiff's own insurence
carrier 1s the primerily responsible insurer for the contribution cross-
defendant's cbligation to contribute Mr. Agay suggests that some considera-
tion should bve given to modifying the usuasl rule.

In 1963, the Legislature added Sectjon 11580.1 to the Insurance Code
to deal with this problem. Subdivision (f) of the section then provided: .

(£) Such policy [automobile 1isbility policy] mey contain a
provision that the insurance coverage applicable to such motor
vehicler afforded a person other than the named insured . . . shall
not be applicable if there is any other valid end collectible insurance
applicable to the same loss covering such person a5 a8 named insured . . .,
under a policy with limits at least equal to the finanecisl responsi-
bility requirements specified in Bection 16059 of the Vehicle Code;
and in such event, the two or more policies shall not be construed as
providing cumulative or concurrent coverage and only that policy
which covers the 1liability of such person as a named insured . . .
ahall apply. In the event there is no such other valid and collectible .
insurance, the coverage afforded a person other than the named insured
« + . TAy be limited to the financial responsibility requirements
specified in Section 16059 of the Vehicle Code.

This section provided, in essence, what Mr. Agsy desires. But in 1965,
the firat line of the subdivision was reviped to read:

{f) Where two or more policies are applicable to the same

loss and one of such policles affords coverage to & named insured

engaged in selling, repairing, servicing, deliveriﬁg;_testingi_ road

testing, parking, or storing eutomobiles, such peliey pelicies my

contain . . . .
Mr. Agay's suggestion would restore the former provieion in the narrow ares
vhere the extended coverage applies to the operator's contribution Jiability.
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Inasmich as subdivision (f) seems to be involved in some pulling and
hauling between various special interest groups and the Legislature appears
to be aware of what it is doing, we believe that we should stay out of the
battle.

Uninsured motorists

Mr. Agay asks whether the defendant's rights are gssignable to the
pleintiff, He seems to be asking whether an uninsured defendant can, instead
of paying the judgment, satisfy the Judament by assigning his right to con-
tribution from the operator to the plaintiff, The plaintiff could then
enforce the contribution right of the defendant and collect at least one-half
of his judgment.

This is a problem that now exlsts in regard to the general contribution
statute. Our statute merely incqrpqrates by reference the enforcement provi-
sions of the general statute, Under the gémml statute, it seems unlikely
that the reguirement of payment by the tortfeasori ‘elaiming contribution could
be so satisfied, In any event, Mr, Agay 5 problem is that, assuming asslgna-
bility, does this mean that the plaintiff is not entitled to his uninsured
motorist's coverage because his own insuvance or the operator's insurance is
available to the extent of the operator's contribution liability? We do not
believe so, for even if the defendant's ¢claim were so aesignable and gave rise
to rights without meeting the requirement of payment, the plaintiff’s claim
against the operator would not be a right, but would be at the mercy of the
defendant, The defendant need not cross-somplain for contribution, nor need
he assign his rights. Simce the plaintiff has no right to get at the operator’'s
insurance, we do not see ho the operator's insurance helps relieve the

defendant of the onus of being an uninsured motorist.
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We suggest that an addition of a remark to the coxment should make it
clear that & right of contribution does not make an ipsured motorist out of

one who 1is uninsured.

Bection 905

We believe that ML. Agay's problem relating to pleading has been taken
care of by the amendment directed by the Commission at the last meeting.

Respectfully submitted,

Joseph B. Harvey
Assistant BExecutive Secretary
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1st mupp. Memo 66417 PYAINET 1

RICHARD D. AGAY
SANFORD M. GAGE : ATTORNEY AT LAW i TELEPHONE

OF COUNSE .
> 6280 WILSHIRE ROVLEVARD SUITE 1400 Oty 1-3380
105 ANGELES, CALIFORYNLA 90048 ‘
August 8, }_966 * 14 REPLY PLEASE ARFER TO!
- AXR MAIL

Califormla Law Revislon Commlssion
30 Crothers Hall

Stanford University

Stanford, Californla

. .RE: Tentative recommendation relating to Vehicle Gode Jeatian

' 17150 and related sectlons _ : '
&caflaman: _ : |
Below I offer comments and suggestions with respsct'to the abowe
tentative recommendation.

With respect to Civil Code Section 902 {vo} I personally was somewhat
.. sonfused by the verdb tense. Should not the subsection read "the
" plaintiff is a person who would be liable for the negligent or wrongful
aet or omission of the operator under Sectlon 17150, 17154, 17159,
17707 or 17708 of the Vehicle Code;". :

While the ahange:ﬁou have suggested tc Section 17150 under the Vehilcle
Code and indeed the entire purpose of the recommendation appsars most
sound, a commént which waa sncluded on page 25 ddes bother ms somewhat.

It appears that if an employer and an employee decide to leave their
office together on some buslneas appointment, the probable off-hand
‘eholce of whose vehicle to use will becoms extremely crualal in
determining if the passenger would be entitled o relief for the negli-

gence of a third party. If the smployee takes his car and drives, then,
in the-~avent of injuries to the employer as a result of an accident

for which a third party.and the employee are both neglligently responsibl:
the employer is totally without remedy, This apparently results, '
acsording to your commeni becauae, of the ilmpytation of contributory
negligence to a master from his servant. _

Now I could understand such imputation if the employee wera driving

the employer's car and the employer then sought property damages to

his vehicle. To extend 1t %o denying him relief for personal injvmkes
asams rificulous espeoially in light of the factthat 1f fortultously nov
the amployer had decided to drive his car, then the swployee passenger
sould collect from a negligent third party even though his employer

had likewise been negligent in the operatlon of that vehicle.
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I would certainly suggest that this illogical result be eliminated
under this new Ghapter 1 coverlng contribution among joint Jjudgment
tovtlfdasern; .

Rnother problem which bothers me in connection with section 902 con-
cerns linsurance, It 1s my understanding that generally the primary
lnsurer 1s the lusurer of the owner of the vehicle as opposed to the
non-ownlng operator ihereof. Wauld that mean that the net result of
section 902 would be that the plaintiff's own insurance carrier wold
end up paying hzlf of the logs? That would not seem entirely propsr
and perhaps some specific: consideratin should be given to eztablishing
who 1n thils intance would be the primary insurer.

Another questlon:which has puzzled me 1s whether or not the defendant's
rights aPe assignable to the plaintiff. If so and Af the plaintiff
or the contrlbution cross defendant has insurance but the defendant
does not have insurance, would the plaintiff then be entitled to seek
payment under unlinsured motoristiprotection, or does his own insurance
or that of the contribution cross defendant bar such recovery. ‘
Certainly 1% should be made clear that 1t does not bar recovery since
&t best he would only be receiving from himseif or from the contribubi~

cross defendant half of what he was Justly entitled to.

It would seem to me that section 905 would require an amendment of
section 442 of the Code of Civil Procedure 30 &8 to specifically
provide for the fillng of a cross complaint as 2 matter of right

at a time other than the rfiling of the answer in order toc be consiztent
Wwith section 905, " S -
Thaok you for the privilege of zubmitting these suggestions and
comments. . :

Yaurs very truly, _
Tohid
RICHARD D, AGAY%’

RDA:mg
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RECOMMERDATION
of the

CALIFORNIA LAW REVISICH COMMISSION ,
relating to |
VEEICLE CODE SECTION 17250 AND RELATTD SECTIGNS
— |
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 was barred Syom reeoverng damages
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to allow recovery would permit the negligent spouse, méfeet, %o re-
cover for his own negli gent m.?&ction 163.5 of the Civil Code praﬂims
*thtdmgesamdedtcamriedmmpremmlinjuﬁesm
the separate property of the m,jured spouse, Lhereby MM&“‘
imubationotthaemibutorynegngence of cne spouse to the other

based on the property !.ntereats in the wwa.rd Section 163.5 has created
othexr ]roh].an,' however, which required the Comsission to proceed with

the stuly divested by the Leglaleture, See Bscommndation and Stuly

o . cx Property, 8 CAL, LAV REVISION COMM'N,
REP,, BEC, & GNRUES  {1966-67).



Dw.'ing the course of its stuldy, the Commission realized that any
reccnpendatim it might make concerning the natwre of the property
interests in a perscnal injury dagege award to é. mearied person would
7 not.solve the problem that existed; for many if not most sctions for
damages in which the contribvutory negiigence of & spouse 13 & factor
arise out of vehicle accidents. Under Vehicle Code Section 1:?150, the
V‘cnntributou:y negtigence of & person opersting a vehiclé wvith the permis.
_ sion of the owner is imputed to the owrer, vith the result that the
naturé of the property imterests in the wehicle involved in a.n accident
causing personal injuries can be determinative on the issue of 1mputed
contributory negligence between spouces regardless of thei‘_x_" interests
in uny dsmages swarded. Therefore, the Comulssion sought and waa granted
auvthority in 1962 to study whether Vehlcle Code Section 17150 should be
revised ar repesled insofar as it imputes the contributory negligemce of

aparatar
the ~ of a vehlels to iis cwner.

The Commisgion’s study of impubed negligence under Vehicle Code Section
17150 revaalad‘ other se;_tians involving the same problem. Moreover, the etudy
revealed important defe;:ts in these and other seciions invelving related
problems, for considerstion of the pollicies underiying imputed contridutory
nesligence. pecessarily involved consideration of the extent to which a
vehiele over shoulcl be responsible for demages resulti from the operation

miSBMA's n’.uu-i-,

Xn
of the vehicle by another. ‘ 1965 _, therefore

dhe hageiature eafended s
SR outhority to consider all relevant aspects of Vehiele

- Oode Section 17150 and related ssctions.
RECCMMENDATIONS
Vicarious liability of vehicle owners, ballees, and eatate repregentatives

Vehicle Code Section 17150 mmw provides that s vehicle owner is liable
for the demages caused by the "negligence” of e person operating his vehicls
ﬁth hia pamission. Vehicle ballees and estate representatives are

lub:laeted to similar liability by Sections 17154 and 17159, NSNS
-



These Sackivns wese s

Jr-provide the publie with protection asgeinst the "growipg mansce of death or
injury in- the cperaticn of motcr vehlcles” by the “financially irresponeibls.”

. fse Bayless v, Mal, 50 Gal. App.2d 66, 69-71, 122 P.2d €08 (1942), They

. oulBl oy vased on the view that an autcmobile is “a dangerous instraventality

+ '« + In the hands of an incwpe‘bent or 1rrespansibla ariver," Ibid,
Bince M Sta'l-tm impaisb !m.h:h'}g orig when +he optrake 1S l'clalla!n‘!'
Swhpbisomurbeuiaeidnd st e ot whbarscpenhrtoniensidsisiilipebeeeusey

however, -H-.tg do not o.pp{g _

i in casca ‘-‘fimre the resscn that

#*

zave rise to Befenactrent 18 ¢ grestest force, Undor existing law, the secticns
¥ ineppiteable when the gperator 1s guilty of wilful misocpduct cr drives

while mtm::ated. Veber v, Pinyan, 9 Cal.2d 226, T0 P24 163 {3927}

(intoxicetion and wilful misconduct fr sttempting to ewbrace passenger);
_Jouss v. Ayers, 212 Cal. App.2d 646, 28 cal, Rotr, 223 (1962){wilful mis-
conduct 1:1 dimgu‘dins boulevard stop slgn and anterim intergection at
high speed); Btober Y, Halseg, 5 Cal. 2pp,2a 660, 19% P.2¢ 318 (19kB)
{intoxication an& wilful miscomduct in driving st high sp&a&. and remeving

hards from steering vhsel}., In rare cases, a perecn injured as e result of the
operator's wilful misconduct or intoxication esn recover frem the owner on fhe
theory that the owner negligently entrusted the cperator with the vehicle.
Benton v. Sioss, 38 Cal.26 399, 240 P.24 575 {1952}, But in the sbsencs of

such proof, the owner is immune from Liability for injuries caused by the
wilful misconduet or intoxication of the operater,

Thus, an owner may be helci lisble under Section 17150 for the simpie
negligence. _i_:f. an cpe_rra.t-:};', hut, iﬁéongmuﬁ.ﬁ he is immone from liability for
the wilful misconduct or intoxication of an sperator. The more irresponsible

.___ﬁ\
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the operator, the mere difficult it'is to impose Lisbility on the person
who provided the cperator with the“ vehicle erd the less finaneial protection

the pulilici has ggalnst injurdes caused by the operater, v
haldings cuted

" e courts have reached the . above by conatruing the

V "negl:.gance narmly to exelude “wilful misconduet.” Weber v, Pinyan,

9 Cal.2d 226, 70 P.2¢ 183 (1937). The term "wilful misconduct” Mies not

&’:r‘ in Seetion L7150, The term is used in Section 17158 to describe the
¥ind of ¢ondact for which en operstor is liasble to his guest. HNevertheless,
 the courti;ha'm held that the terms are mutuslly exclusive and that an ouner
cannot be held liable under Seetion 17150 for an cperstorfe conduct that

constitutes "wilful misconduct" under Section 17158, Bagtom v. Sloss,

38 Cal.2¢ 399, 240 P.2d 575; Weber v. Pinyan, 9 Cal.2d 226, 70 P.2d 183 {1937);
Jomes v, Ayers, 212 Cal. App.2d sh& 28 Cal. Rptr. 22% (1963); Stober ¥,
Halsey, 88 Cal, App.aa 660, 139 P, 2& 318 {10948},

“To treat the terms g8 x;utua}.ly exclu&im dloregands the diverse purposas

" underlying the twe sectmgns. Section 17156 is designed to prevent collusive
or fravdulent suits. Dmery v. Emery, 45 Cal.2d k21, 280 P.2d 218 (1955);
Ahligven v, Ah.'g@n, 185 Cal. App.2d 216, & a1, Rpte. 218 {1960). Section

17150 is desimd to protect third persons against the lzproper use of
automobiles by financ:.ally irmsponaibl& persons. Bayless v, iuli, 5C Cal. App.od

66, 122 P,2d 608 {1942). To shisld himself from 1iability, the owner must
+he operaied
either make sure that m is finemeislly responeible or obtain

insurence against his own potentisl ilebility. The exclusion of "wilful

misconduct” fram Section 1TL50 tends to defeat the purpose for which the

L] I
. ' : iU
section was enacted, for the M third person in a "wilful mizconduct”

case cannot lock to hhe owner for relief, amd it mey be that the operatorfs

T



‘conduct cannot be covered by insurance because of tha restrictions of

Insurance Code Section 533, See Esecbedo v, Travelers Ina. Co., 227 Cal,

App.2d 353, 3B Cal. Rpir. BLS (1964); mscobsde v, fravelers Ins, Co,, 197

Cal. App.2d 118, 17 Cal. Rptr, 219 (1961). Thus,

pnu aehﬁ B _
W Section 17150 winges BB protection agsiust financisz) loss in the

r

' very cases where danger of death or injury is greatbest,
Recent cases interpreting "wilful misconduct” under Sectian 17158 will
accentuate the problem if there contimues o be an Impunity from lisbility
Thege cases e BT AE e
under Section X750 for such conduct., MWB.A term

WS e including conduct

virtually indistinguiahéb}.e from negligence, For exesaple, in Reuther

¥, Viall, 62 Cal.28 k70, L2 Cal. mptr. 496, 396 P.24 T2 (1565}, thaeaendemet
¢he ca Zours hc.mf w*w wwﬂr shs had, daken har

R
el 27Ty}

S SR ever off the rosd for
ai- e!cmm& oF Wt Cors Qgareiie

a brief tima axzei beni: down to pick up '&h“&lg}iu@r}
oy, cendlcs o ot G dus 44

Meaning ok ddie su;csi-

<- Nagligence frequently involves
the wilful doing of some act when a reasonablgw 9;;:;@:1 8hg d be able to

Lperd = )
foreses that some harm will result tharef’rmntl\m;mv wilfally a ‘j
SHS which Cause harm suth oy driving

rf
M;oa fast, ‘F. Ahroogh 2 stop sign, ‘M{&W&Y ?gcm the mam " Sueh
wrd
rizconduct ouwmEbRE NIRRT, ander the Reutber case, mayﬁsuo;ect .'Hk.

operasor
dmbww o lisbility to s guest.
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owner of Hha vihicle Lram dhe Vicarisus Hab ity 3w

Sechen Mie.

Sections 17707 and L7708 of the Vehicle Code make certaln persons

(paraﬁts and signatories to drivers license applications) lisbie for danages
caused by minors in the operation of venicles., As originelly snacted, these
sections created vicaricus liability only for negligenmce., Gimensz v, Rissen,

12 Cal, App.2d 152, 55 P.2d 292 (i936). When it became appavent that the
pections provided no vicarious responsibility for the kinds of imspﬁnsi‘ble

driving thet minors are ept to ongage in, the sections were amended
te provide for vicarfous liability Tor wilful miaeonduz:t as well as negligence.,

Sea (Gimenez v, Rissen, supra.

“;mt,-hm-s k"'ti 54
The Comenission recomuends s sinilar revigion sf GHREES ek’

IMEY and (91890 oF

DU tioe Vehicla Code.

Imputed contributory negligence

Vehicle Code Section 17350 provides that the owmer of a vehicle wha
permits 1t to be cperated by another is liable for say iniury caused by the
mesligeneg. af the cperstor. Morgover, the negligente of the vperator is
ipputed to the owner for sll purposes of oivil dawages, this barring the
owper from recovering demsges from & negligent third wﬁﬁ‘ the upﬁrator was
;alao negligent. Similar imputation provisions appear in Sections 17i5k,
17159, nxzd 1708 of "é;ha Vehiale Code,

The provision of Vehicle Code Section 11‘150 that imputes the contnbutory

ensckeds 'R
r;egligmce of a dri*mr to the ommer of the. vehicie wes .
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TR 1037, Cel. Stats, 1937, Ch, 88D, § 1. From that time until Vehilcle

e
Code Section 17158 (the guest staiute) was smended in 1961, this provision
merely prohibited the owner from recovaring from the negligent third TRy . ’
It aid not affect kis remedy against tiue negligent operator. Thus y in effect,

. _ . e n‘mdur
it forced en owner who was injured by the coneurring regligence of

pergon +he oparetor
and a third pmiy to obtain his relief in demeges fron Shwesimsbesr zlone. At

8 time when contribution between tortfessors was unimown to the law, the
choice thus ferced upon an owner of a vehicle was not an unreagonable one.
==
If the ouner were not forced to recover his demsges from the M Whom
. oh
he selected, he preobably would look only to the third m{ for relief
regardless of the relative fault of the parties. By barring the remedy ageirst
[Sa95e P
the third pemey, the law prevented the owner from showing such Pavoritism.
spera ey A
Since he selected the.gm-, the law reguired oim to besr the risk of the
o ady :
GP-“F;%S regligence and ability to respond in damasges.
An amendment to the guest statute in 1961, however, &Me deprived an
' $he 5perates .

- owner-of is right to recover frow Whemiewme: damnges for perscnal injuries
caused while the owmer is ridn.g &s =z guest in his o cnr. The poliey
underlying the guest statube--to prevent collusive suits-~is wundovbtedly as
applicable to owners riding as guests as it iz to others riding as guests;
but the amendment hac deprived the inmocent cumer of his omly remedy for

. ) Hie 5 oneaber
personal imjurles caused by the concurring negligepce of FiumiEhmem and a

third

*gection 17158 provides:
17158, Ho person riding in or cecwpying a vehicle ouned by him

and driven by enother person with hisz permission and no person who as
& guest accepis a ride in any vehicle upon a highwey without giving
compensation for such ride, nor eny other person, hes any right of
action for civil damages against the driver of the vehicle or against
any other person legally liable for the conduct of the driver on account
of personal injury to or the death of the guest during the ride, unless
the plaintiff in any such action establishes that the injury or death
proxinmately resulted from the intoxication or wilful misconduct of the
ariver,

L
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Repeal of tre ;mvis:if;n mf Beckion LTLS50 that 'x&;;tutmﬁeontriblrtﬁry

negligencaﬁm gpﬂratc;% tojouner %,u“d restors the ownerte right 4o recover
from the pregligent third %" Tf!éis, however, woanld force the third m
to bear the whole loss that his negligence caused only in part.s

Within recent years California har abandoncd toe trediti onal common law
view that there is nc contribution between tortfeascrs. The conﬁrihutian
principle meems to be a fairer one than to raguire one torifeassr to bear the
entire 1085 caused only yar't-iéll}r by his paulc. Applied to the case where
an owner iz imjured by the concurring negligence aiﬁﬁ" ~ Jl"m"h!'.f’amd. a third
| &?‘the prineiplie of contridution offers a means for yrevééing the ocwner
with relief, preventing collusive suits bebtween owuers and qperatcrs, and
requiring bhoth thé negligent thir&m ud Lhe gm?fﬁq share the burden of
liebility erising from thelr concurrent wrongful actions.

Accordingly, the Comaission reccumends the repesl of the pm'-fi-sinns of
the Vehicle Code that permit g third party tortfuasor tc escape iiability
to an innocent cuner becaase of the contyribuicry negligence of themwag
Yhe vehide.
“‘ Inateaﬁ, the ﬁhir& pmv tortfeasor, when sued by the owser, should
have the right to join the operstor as a purty to the lLitigation, apd if both
are found guilty of misconduct contributing to the injury, Yhe third parts
should heve & right 40 contribution from the operator in accordence with the
existing stetute providing for coudribution between tortfessors, Ses CODE
CIV, PROC, §§ 875-880. |

It is recormended thai epn operator be regquired 4o contribute when he is
guilty of any negligent or wrongful sct or caission in the operatiow of the
vehicle, The ﬁhirfi party tortfeascr, however, as undsr the existing contribu-
tion statute, shouwid not be permitted to cbbein contribution if he intentionally

caused the injury or damsge.
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RECOMMENDATION
e; the
CALIFORNIA L4W REVISION COMMISSTON
vreiatiﬁg to
WHETHER DAMAGES FOR PERSCHAL TNJURY TG A MARRIED PERSON
SHOULD BE SEPARATE OR COMMUNTTY PROPERTY

In _ the
M 1957 fleglslature directed the Iaw Revision Cormission to undexr-

také a study "to determine vhether an sward of damages made to 2 married
perscn in a persan;l injury action should be the separate pfoperty of
such mafried person.” This study involvedl more tban a consideration of
the property?interest; in damages recovered by a married person in a
personal injury actioni it alsc involved a consideration of the extent
to waich the contributory negligence of one spouse should he'imputedlto
the ofher, for in the past tXe deﬁermination of this issue has turmed
in large fﬁft on the nature of the property interests in the award.

| Meny, 1f not moqt, actions for the recovery of damages for persopal
injury in which the contribubory pegligence of & spcuse is a factor
arise out of vehicle accidents. Because negligence is imputed to vehicle
owners under Vehicle Code Section 17150, that'secticn creates special
problems af imputed cnntributor& negligence between spouﬁes. The problems
of imputed regligence under Section 17150 are dealt with in s recoemenda-
tion that will be separately published. The two recomrendations shoul&
be conaidered together, however, since they propose a compreheusive and
consisfént statutory treatment of the subject of imputed contributory

negligence between spouses.

5 : . )
Recommendation and Relatig% to Vehicle Code Seetion 171&0 and
Related Sections, O CAL, 1AW REVISION COMM'N, FEP., REC. &

-1




r

Persongl injury damsges as separcle or oomonnily nroaperty

Prior to AbmSsaesasmg

ewarded for z perzonal injury to & marrvied pergon wers coupmmity  property.

CIVIL CODE §§ 162,_ 163, 164 Zopsgoss 7. Creven, 33 Cal.2d 315, 202 P.2d

73 (1949} ; Moody w. So. Pac. Oo., 157 Cal, 786, 1R Pac, 388 (1914}, Each

spouse thus nad an interest in sny dsmeges thet might be awarded to the

other Tor z persanal injury. Therelore, if wn injury to a married pearson
resvlited frem the comcurrent negligence of that perzonts spouss asnd a third
perasn -

vy, the injured person wes not permitiied to recover dumages, for 0 allow re.
covery would permit the negligent spouse; in effect, to recover for his own

negligent act. Kesler v, Pabst, 4% £2l.2d 25k, 273 £.24 257 {1354).

(a

Civil Code Seectiom 163.9, whieh provides that dapaess awarded to a

married person for perschel injuries are sepsrste property, was emacted in

1957. Its purpose was to preveni the contributory negligence of one spouse

from being imputed to the other to bur recovery of dameges beczuse of the

community property interest of the gullity spo.ss in those domages. Egitate of
- ety oA S r———-
Simoni, 220 Cal. lpp.2d 339, 3% C=l. Aptr. Bhy {163, UTIRIH, SUMMARY oF

CALIFCIWIA LAY 2712 (19601,

hile Eamusdté i a.&m_ga.%crﬁ
s Seetion 163.5 Rk i Toic Joctrine of lzpubol couniritutory

A% bedigtn MorTied pirssnsd
negligencefinsofar as that doctrine was based on the cogmanity pature of &-ﬁ-h‘,

dare. Sait.r &
Ms (see Cooke v, Tsipourcolou, 5% Cal.2d 660, 66k,

31 Cal. Fptr. 60, 381 P.23 9ho [1963}), its sweeping svovizions have had other

and lezs desirable consequences , jncluding “ke folleowi P -

(1) Asecticn W coplics to ary recovery for rersomal injuries to e

married perscn regerdless of vhether the J*t]:ov spouse had an yt::mg, to 4o with the

ord qoing Sor

injuries, {hys changing the Jaw in an immortant respect

--._‘_ .



beyond wwhet @68 _vesssasry In athys it

o~
i

'af n3E A ML &

{2) Although eswnings ars usually the

T

chief sowrce of the coumunity propest yg-dwnsges for the loss of future

& gruperty of the injured

(3} Vnile expenses ineurred by reason of e perscnel injury are usually

pald from comounity property, SEUREREEENG ROy Jonagee awarded
%ﬁ*ﬂ&t'& &ﬂu maw
a3 reimbursement for such & B | The seperate property of the

depriving g ""mﬂ“‘“" SANL B
ured spousge, thug the community SERSEEE ) o
] Y

out-of-pocket Losees that 1t has sulferad by resscn of the injury.

(4} As separste property, the cameges recelved for versonal injury

are not subject to division on diverce g

aay be disposed of
by gift or vill without limitation,

who waeul
CS)’ In case of an mtur:.t&te death, the swrviving spouse,

mhu.-i- a) 0¥ Jhe :mumn by propavby M ight
- - rective as little &8 one third of the

damsges avarded for persomal injury becnuse they sre sepayate DrCrerty.

Cé /88 Scze couples uvey, by octmadingling & demeges sverd vith commanity
property, convert it 4o commvalty proverty snd lsedvertently iceur s gift
tax 1iebility upen which psneltiez and interest mey asscrus for vesrs before
they realize that the liability sxiste.

To eliminate these undesirable ramificaticuz of Sectiom Io3eR, the
Commisslion rec c&mms the engetuent of legisistion that vouid agein make
persopal injury demages swarded to a ArrLed person commanily property.

The problem of lmputed contributory pegligence should be nel in scme less

e



drastic vay than by nonverting sll such dsmsges into sepsrate property
even when no comtributory negligence is involved,'
Although personsl injury demsges avdrded to aimarried verson should
be ccmuni‘cy property as & geseral rule, the Comrmission reco:r.mfenda retren-?
tiaﬁ of the rule that such dausges are separate property vhen they are
p_a:l.d in compensation for an injury inflicted by the other gpouse, If
damages paid by one spouse to the other in cempensetion for & tortious
injury were regarded as community property, the péyment would be ws“"
circular in that the tortfeasor spouse would be compensating himself to
thg extent of his interest in the community pﬁoparty. J-

hhnaggént of community proper:c; rerscnal injury damages

Bece.use a wife's perscnal injury dam&ges are her aepara.te property

\m&er Civil Code Section 163.5, they are now subject to her management and
cmtrol. It is unnecessary end undesirable to change this aspect of the
existing law even though persopsl injury damsges are made comaunity propefty.-
1f personal injuwry 'é:gznages vere comuunity proﬁerty subject to the -
husband's manegement, the law would work unevenly ami unfairl:,r; 4 creditor

of the wife, who would have been able to obtsin satisfacticn from the wife's

earnings {CIVIL CODE § 16’f§ Tinsiey v. Bauer, 125 Cal. App.2d T2k, 271 P.2
116 {195k}), would be unsble to levy on demsges paid to the wife for the
loss of those esrnings. See CIVIL COBEV § 167. A husbend's creditor would
ba able to levy cn the dmges paid for the wife's lost earnings even though
ke could nct have reaéhed the earnings themselves. See CIVIL CODE § 168.
The wife's a.ssetr, her earning cepecity, would he converted in effect to

‘ﬁhe husbé.nd's asset ‘b:;r & danmegew averd, Yet no such conversion takes place

upon the husband's recovery of perscnal injury damages.

b
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Trioo Lo the crooumed of Guctleon U02.%, Section I7le provided thet
the wife had the right to mansge, inter slis, ths community property that
consisted of her peracmal injury demsges. Upon zmendment of Section 163.5
to make personal Injury demages commonity property, Section 17le should be

amerded to@?ﬁv& the wifeltbe right to zanage her persongl injury
demages , - -

Payment of dsmages for tort lismbility of s married persom

In Grolemund v. (afferata, 17 Cal.2d 679, ili P.2d 6ul (1941), the

Supreme Court held that the commonity property is subject to the husband's

11sbility for his torts, In McClain v. Tufts, B3 Cal. App.2d 140, 187

P.2d 818 (1947), it was held that the compunity property is not subject

to liability for the wife's torts. Both of these decisions were bhased on the
husband's right to manage the coammunity property, and both were decided
tefore the enactment of Civil Code Section 17le¢, which gives the wife the
rrdght to mansge her earnings., The ra;ticnale of these decisiong indicates
fhat the ccmni‘ty property wnder the wife’s control pursuant to Section
17ie iz gubject to liabi’iity for her tc:zf:s and iz noi subjeect to lisbhility
‘for the busband’s torts; but no reported decisions have _‘rx_:led on the mt.terl.

cf. Tinsley v. Bsuer, 125 Cal. fpp.2d 7el, 271 P.2d 116 (195k)(wife's

"ea.minés" derived from embezzlement are subject to the quasi-contraetual
"lisbility incurred by the wife as a result of the embezzlement under
Civil Code Section 67). |

The Cozmission recommends the ensctment of legislstion to make clear
that the tort lisbilities of the wife may be satisfied from the comunity
..property subject to her management and control as well as from her separate
-propert:,;’. Such legislation will provide sssurance thet & wife's
personal injury demages will contimue to‘_‘b‘e‘ subject to liability for her

‘torts even though they are community instead of separate preoperty.
«5m '



Whnen & tort liability is incurred because of an injury inflicted by

one gpouse upen the other {see Self v, 3Jelf, 58 Cal.2d 683, 26 Cal. Rptr.

97, 376 P.2d 65 (1962}, and Klein v. Klein, 58 Cal.2d 692, 26 Cel, Rptr.

102, 376 P.2d 70 (1962}, which sbandon the rule of interspousal tort immunity),
it seems unjust to permit the liable spouse to use the community property
(including the injured spouse's shere) fo discharge thet 1iability when the

guilty gpouse hes separste property with which the liability could be

'discharged. The guilty spouse should not be entitled to keep his separate
sgtate intact while the community property is depleted to s;ﬁtisfy an obligation
arising out of an injury caused by the guilty spouse to the co-owner of the
community. ‘

Accordingly, the Commission reccmmends the enactment of legislation that
would require a spouse to exhaust his separate property to discharge a tort
liability arising out of sn injury to the other spouse before the community

property subject to the guiliy spouvse’s control may be used for that purpose.

imputed contrxibutory asegligence

Although the enactwent of Section 162.5 hes had undesiralie ramifications
in its effect on the community proepeyiy system, it 4ié suecessfully abrogate
. bedrsen Bpruses
the doctrine of irputed contributery neglizencepsnd a&llow zn injured spouse to

recover for injuriss caused by ibe concurring negligence of the other spouse and

. person ,
a third weslp. See Cogke v, Psipouroplou, 5% Cal,2d £4C, 664, 31 Cal. Rptr.

60, 381 P.24 9h0 (1963). The emaciment of legislation weking perscosl injury
presend
 dmmeces avarded to a married person commanity property will agein ammeAthe

problem that Section 163.5 was enacted to solve.

+



The doctrine of imputed contrilhulory npegligeuce should be met directly-~
by providing explicitly that the negiigence of onz spouse is not to be imputed
to the other. This would, however, permit sn Injured spouse to place the
entire tort 1iability burder on the third mﬁznd exoneraie t;;e other spouse
vhose sctions also contributed to the injury simply by suing the third mhq
alone; for & tortfeascr has no right to contribution from any other tortfeasor
under Californis law uniess the joini tortfesscrs asve both joined as defendants
" by the plaintiff snd a joint judgment is rendered sgminst them.

A fairer way to allceste the burdens of lisbility vhile protecting the
fnnocent gpouse would be to provide for comtribution between the joint tort-
femsors. Contribution would provide o means for providing the ipnocent spouse
with complete relief, relieving & third ﬁﬂ-rhose actions but pertially
caused the injury from the entire liability burden, 2ad requiring the guilty

spouse to assume his proper share of responsibvility for his fsult.



