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Second Supplement to Memorandum 67-4b

Subject: Candidates for position as Assistant Executive Secretary

(Mr. Charles L. Swezey)

Mr. Swezey ranks second on the eligible 1ist for this position.
Attached is his statement of his esducational background and
work experlence and several samples of his writing.

Resgpectfully submitted,

Jchn H. DeMoully
Executive Secretary
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RESUME OF EDUCATION AND PROFESSIONAL EXPERIENCE
of

CHARLES LAWRENCE 3WEZEY

EDUCATION:

I recelved my A.B. degree in 1943 from Cornell University,
where I was & member of Phi Beta Kappa, and my L.L.B. in 1948 from
Stanford, where I was elected to the Order of the (Colf,

LAW CLERKSHIP:

From shortly after my graduation from Stanford until
May of 1950, I served as research assistant and research attorney
cn the ataff of Justlce Spence of the Supreme Court of Callfornila.
While there I prepared a conference memorandum 1n every seventh
case flled with the court. I also drafted concurring and dilssenting
opinions and did other research as assigned.

The conference "memos” were succinet (2 to 6 page)
descriptlions of the procedure, facts, law and arguments in each
case., They were designed to guickly provide the justices with
sufficient informatlion about each petition for hearing or original
Writ to enable them to declde whether the petition should be granted.
An example of a conference memorandum ia attached aa Appendix A.

TEACHING EXPERIENCE:

Buring the period I was on the staff of Justlice Spence, I
also taught the course in Trusta at San Francisco Law School.

CIVIL PRACTICE:

From May, 1950, untll December, 1953, less & 17 month
military leave, I was in general clvil practice with Mitchell,
Siiberberg and Knupp In Los Angeles, The standards of thls {lrm were
extremely high., I drafted plieadings, motion plcture contracts,
business agreements, wills and real estete documents. I alsac wrote
briefs, tried cases, probated eatates, supervised corporate transactions
and partlcipated in nearly every type of civil matter except divorce
lltigation.

ADMINISTRATIVE LAW:

From December, 1953, until July, 1954, I was prosecuting
attorney for the Divialon of Real Hatate. As Deputy Real Estate
Commlssloner, I prepared statements of charges and statements of
issues 1n accordance with the Administrative Procedure Act and tried
cases Involving ilcense applilcations and viciations of the Real
Estate Law.



The following year was spent as a referee lor the
Unemployment Insurance Appeals Ecard. In this position 1 heard
and declded an average of about 20 cases each week. A sample decision
i3 attached as Appendlx B. I aiso worked twoe montha as an opinion
writer {or the Board.

INSURANCE AND EXECUTIVE EXPERIENCE:

From July, 1955 to July, 1957, I was employed as senior
counsel for the State Compensation Insurance Fund which i3 the
largest workmen's compeneation insurance carrier in California,
A8 senior counsel, 1 supervised the Northern Callfornia and home
office legal staffs in the performance of all the legal functicns
involved in the coperation of an insurance organization of thils
nature,

QUASI~JUDICIAL EXPERIENCE:

Since 1957, I have been & referee for the Industrial Accident
Commlasion which 18 now known as the Workmen's Compensatlion Appeals
LBoard. In this poaition I hear and declde approximately 50 compensation
cased each month. As a part of the deocision making proceas the referee
is required to summarize the evidsance, write an opinion on decislon
arl prepare findings., The findings, awards and orders are essentilally
the same as the indings of fact, Judgments and orders issued by
the Superior Court except that they are drafted by the referee rather
than counsel. An example of an opinion on decision 1s appended,
{Appendix C)} A referee's decision 18 "appealed” by means or a
petition for reconsideraticn by the Workmen's Compensation Appeals
EBeoard itaself. Whenever such a petition is flled in one of my cases,

I prepare a repcort of referee on reconsideratlon. An example ©f such
& report is attached as Appendix D.

As an additional duty, I am in charge of the San Jose office
and supervlise a staff of 21 which lncludes clerks, legal stenographers,
gcourt reporters, lawyers and a doctor.

LEGAL WRITING FOR PUBLICATION:

I was cne of the authors of California Workmen's Compensation
Practice publiished by the University of California. A reprint of
my chapter is being forwarded separately. My article on "Disease
a8 Industrial Injury in California” 1is appearing in the current edition
of the Santa Clara Lawyer published by the University of Santa Clara.
A copy of the {inal draft ?ﬁithout footnotes) 18 attached as Appendix E.

COMMITTEE OF BAR EXAMINERS:

For the past 13 years I have served as a reader in Real
Property,; Evidence and Toris for the Committee of Bar Examiners.
Ag a pert of the preparation for reading each questlon, the reader
prepares & legal analysls of the guestion. I have also drafted several
guestions and analyses of the legal princlples and theories involved
in each.
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GLORGE v. BEKINS VAN & STORAGE CO.
2 Civ. No. 16182

CONFEZRENCE: THURSDAY, Ssphenber 30, 1948

Petition for nearing after decision by the D.C.h., Second
District, Division Thres (Opinion by Shinxn, Asting P,Joé, seffira-
Ving Judgment for plaintiffs in an actlon sgsinst werehousemsn for
damages for destruetlicn of goods by Tire. '(Superipr Court,

Los Angeles County, Hurold B. Jeffery, Judge.)

Sometine in October éf 19#3= plalntiff wife wired derfendant
from Oregon, where her huabﬁnd was praﬁaring for overseas duly,
irire Immedistely iff you will storo my five rooms of valuable
Turnlture.® An affirmative reoply was recolved agd the goods wers
siiipped to dsfendant at Los Anésles by vhe Wawy. About a month
after receliving the goods defendént neiied a non~negotiable warc-
bouse recelpt to the plaintiff wife along with = "salmon ildentifi-
cation card” which pleliatiffs signed and returned Lo defandant.
Both the receipt and the card purported to:-limit defendanit’sa
liébility to $10 per 100 1lbs., The shipment welghed approximately
5,000 lbs,

The goods wafa desbroyed by Fire on May 16, 1945, and tnis
ﬁitigapion Tollowad. ﬁm tne trial two'mambars of the Los Angeles
arson'squad tastified ovor objection that vhe Tire was caussd by
negligent smoking. This opinion wes based in part upon hearsay.

There was muoh other evidonce both ways on the qusstion of

1.
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- the Judgment steting that while no cause ¢f motion for conversion
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negligence, mostly ln regard to the conditlon of the building and
fire preventlon measures. The trial ocurt found that pieintifrs

had not consented to the limitatiép on lisbiliiy and gave them

Judgment in the smount of $3,126.15. -The recovery wes based om
conversion, negligence, and breach of countract to use due care,

Defendant then appesled ©o the D.C.A. That court affirmed

was made Out, there was emple in the record 0 support thas

- Judgment on the theory of breach of contrzet. The opinion pointed

()

'theory of negliganoce.

‘avidanca on the subject was later introduced curing sueh defects,

‘end that the limitation on liability was not binding upon the

out that under such {theory the burden of proof of lack of
negiigence was on the warshouseman and that defendant had falled
to sustain that burden. The D.C.A. declipad to décide whether

or not pleintiffs would have been entitled to rscovery on the

It was further held by the 5.C.A. that the admission of ' i

the opinion based on hearsey was not prejudicial because competent |

plalntiffs because it was not.“fairly and freely entered into,w

Defendant now petitions this court for a hearing. Its
contentions, all of which were made o the D.C.A., are: {1} that
the burden of prool of dug care was imprd@eriy placed upon‘it;
{2) that the admissibn‘of expert oplaion based on‘hearsay was
prejudicial; (3)‘that judgmant for more than the declared value
of goods contained 1n a7sﬁ6rage conbract is improper.

{1) If a werchouseman fails to dellver goods the burden

2. . .
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is upon him t6 establish the exlstesos of a lawful sxcuse for
such refusal. (Uniform Wise. Rocelpts Acb, =zec. & [3 Deerinmg
Gen'l Laws, Act 9Q§9].) It is'not_claar from this provision‘
whether the burden of prood cn the issue of negligenea is on ths
depogitor or upon The wershouseman. Vol, 3 of U.L,ﬁ. cites

Calirurala casss for botih prono 1 ioms. Apparently the law in

titiz atate is that whers lainti theory ls conversion ths

Q4
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en ig upon the bailes to show his lack of megligence (Wilson

£

L)

v. Crown Transfer etec. Co,, 201 Gal. 703, 705}, out where

plaintify bailor secks 40 recover upon the theory of negllgence

the burden of proving the ballee's negligenes is uwpon him (Wilson

v. So. Pas. R.R. Co., 62 osl. 164, 168; 25 Cal, Jur. 964). Thers
seem to be no cases lu Cziifornis es to where the burden is if
tho plalztiff's theory 1ls breach of conitract 1o use due care.

It would seem that the plaintiff would have the affirmetive of
the ijssus of negligenos here just =g much as he would in the

cage whare he sseks to recover in tort for defendant's fallure

to use due cave, bub Bhe D,C.A. accepted the, rationale of ceses
in other states which pﬁt the whoie'burden on the warehoussman

on the bsais of sec. 8 of the Whse. Receipts Act and upon some

thaory-similar $0 ez inga loguiiur, (Petiticn, Opinion, pp. 7.8.)

Other states teke e equelly tenable view: That tle warehouseman
eatlsfiss the burden of sac. § when he says that the goods werse
destroyed by fire and thaw ithe depositor must then show that the

warohouseman was at fauls., (3 U.L.A. 39.)

3o
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[The rindinge (Ci. Tr., p. 60) end the D.C.h. opinion
spsak of it being s coabract Lo "keep safely,”™ bubl the evidenca
will not suppord such s Tinding If defendant had contracted .
to keep safsly, iis liabilily would ﬁava naen abgolute and the
7ire would have been no excuse. ] |

{(2) Petitloner's second point ie appsreatly without merit.

mnere {g no iron-~clad rule Yvha®t an expsrt cannot give an opinion

based in part upon Lhearssy. {Bemmond Lutber Cempany v, Counvy of
1oz Angeles, 10k Cal. Apnp. 235, 2L3,.) But even if thls opimion
wWas inadmissible for that reason, it was nob prejudicizl because,
as e D C.A. points cuu, the bulk of the hearsay upon which the
opinion ‘wes baooed ceme in lalter asldiract tsstimany, ( See Helison
v. Painiess Parker, 104 Gal. 5ppo'??oa 778.) 'Fu;tharmore, this
case was tried without jury, sad io such ceses it is presumed that
the jJudge relisd upon the gorapahent evideneerwhere it was sufficiernt
to support the findings. (Roy v. Salisbury, 21 Cal. 2d 176, 187.;
{3} rPhe taking of & warehouse recelpt, 1ike the taking of
& bill of lading, binde the ballor as R acceptor of the texms -
tharein legibly statod.® {1 ﬁliiistonvon coﬁtracts, Rev. Ed. 265,
citing Teusslyg V. Bodég 134 Gal., 260,}. Therpurgortad 1imit on
1izbility in the warehﬁuaa raceipt here in questloz can hardly ve
saif 50 be 1llegible, .iSsa Cl. TTr., P. 3#:) Tauséig v. Bode
and ‘other cases 1ln actord in California can, however, be dis-
uinguishcd Trom th@ instant case, a3 thoee 22863 gpparently &ld

nov involve dealing by mall. This is perhaps & thin distinotion.
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The lnstant oage seems stroanger then that enviseged by Professor
Williston, as plaintlffes acknowledged reccipt of the warchousa
receipt by signing and returning the ssimom card., ({Rep. Tr.,

The warchouseman undoubtedly does ageupy a position of
deminance 1n these cesss and the courts hove often recognized tois.

Thsy have sald that the dailee camnot so Limit his liability whera

-as has actual koowledge that vhe thing bailed iz of greater valuse.

(Znglené v, Lyon Flreproof Ssorage Co., 94 Cal. App; 562,'573.}
Gourts'of sislber states pave sald that the llpibation on llsbilivy
must be brought home t0 Ghe bailor, {3 U.L.A. 1947 Pockst Part,
14.) 3But the defendants in this cass 40 nov appesar 0 heve taken
sny undue advantage of this position of dominance.

The effect of ths D.C.A. decision is:to malke the ware-
houaemzn virdtually an insurer fof an unliﬁited amount whensvaer the
bailor desls with him by mall. ‘This eppesrs 0 be out of lime
wiﬁﬁ the policy c¢f this state whieh allows the ballee to limit his
1i&bi;}ty (Medullln v. Lyon'Firéproof Storage Go., 74 Cal. App. 87,
100: Wershouse Receipts Act, supra;'sec; 32 cf. Clv. Code, sec,
1840), and which is thet & bailg;lwiil oaly be liable for feilure
$0 use due care. (Whss. Recelptis Aot; supra, gec. 21.)

Page v. Ace Van and Storage Go., 87 A,C.A. 366, declded by

ﬁhe Fourth District two weeks aftef the principal case, apparently'

cannot be reconciled exceplt on the personsl dealing basio,

Granting recommended, o
SPENCE, J.
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DEPARTMENT F GIPLOYRENT

.- 'DIVISION O APPEALIS B
~ SAN FRAKCISCO (iR NEFEREE OFFICE . -

In the Matter ofs $h o i) . i, ACFERIE’S DEGISION
| caey o R T 0 R
Donald C, Philbrick, dba o

Philbrick Sawmill Date Petition Fileds

Comptehe, California .. January 15, 195k
o . Petitioner " Time eand Place of Hearings
o ' . ‘ . (1) September 21, F954
. Account No, 028 7896 ' Ukiah, California

(2) November 16, 17 end 18, 1954

Department of Employment Fort Bragg, Califermia
Respondeﬁt . . . Papties Present:
- o (13&(2) - Potitioner

Raspondent

i
il i

PETTTION FOR REASSESSMENT UNDER SECTION 1133 OF THE CODE

Based on the record before"ii'im,' the Referee’s statement of i:ac't;, reason for decision

and decision are as follows:

STATERENT OF FACT

LTREENT OF rall Petitioner, who is engaged in logging, has
‘ protested an assessment levied by the '
Department of Imployment under Section 1127 of the Unemployment Insurance Code with
respect to the period from October 1, 1950 through September 30, 1953 in the amount
of . $93,76 contributions, $72.53 penalty, plus interest as provided by law, The.:..
assessment 1.8 based upon sums paid te fallers and buclers, employed by petitionery

as equipment rental which the Department-asserts are in. fact wages, The penalty

covers only the period commencing July 1, 1952.

During the year 1950 petitioner allocated 20 percent of the individual earmings -of*
the fallers and buckers (also called "choppers") to equipment rental, During the -
first calendar quarter of 1951 rental payments of $2.50 per thousand board feet
wers.made, From ipril 1, 1951, through June 30, 1952 equipment rental in the amount
of $0,75 per thousand board feet was paid, Thereafter, $2,50 per hour was allocated
to "wages" and the remeinder of the remuneration received by the choppers was | GO
sidered as equipment rental; the basic rate for computation of such compensation was
5400 per thousand board feet of Redwood (including peeling off bark) and $3.50 per
thousand. beard feet of fir {requires no peeling), Petitioner continued paying cone
tributions on this basis after being advised by the Department on July 25, 1952 "
that the Department would disallow saw rental in excess of 20% gross remwneration for
falling and bucking, In making the assessment here involved the Department consid- :

_ered, as taxable wages that portion of equipment rental which exceeded $0,50 pex-

DATE ‘OF MATLINGs JAN 3 1 1958 |
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thousand board feet for the perlod prior 4o July 1, 1952, and that portlon which
exceeded 20 percent of the total remuneration for chopping on and after that date.
In addition, the Department treated the entire compensation during the first three
quarters of 1953 as wages on the ground that petitioner's records were inadequate

to show what amounts represented expenses and remuneration for services respectivelys

Petitioner contends: (1) that the amounts paid by it for equipment rental were not
in repayment of expenses incurred by his employees but were rental payments
urelated to the contract of hirej (2) that to treat any portion of .the equipment
rental payments as "wages" constitutes an impairment of contract; {3) that the.
allowances arrived at by the Department are arbitrary and unreasonable; and (L) -
that petitioner's records were adequate to determine for the year 1953 what sums
were rental and wages respectively. : : ' T

The cutting and preparation for processing of timber in petitioner's operation was
performed by fallers and buckers (or choppers) who furnished their own chaln saws,
parts, gasoline, oil, axes, wedges and other equipment and supplies. Bach also
generally had a truck or work car used to transport personnel and equipment te and
from the woods. P -

. - N
‘TDuring (the latter part of the period involved in the assessment thers was in effect
‘between petitioner and Lumber and Sawmill orkers Local 2610, which represented his
‘employees, an agreement providing, among other things; : . e

w i - - . Two Dollars and Fifty Cents {$2.50) per hour, » » Will' BRI
be paid to all (fallers, buckers and peelers employed by '
petitioner), ' |

"Tn order to provi.de for payment of power eqxﬁ.pmént when
it is furnished by the employce rather than the employer,
the following rates will be paid for logs prepared: .

$5.00 per M, . JRedwood = [Fallen, Bucked and Peeled
3450 per ¥, o« s+Redwood = Tallen and Bucked

3,50 per M, o oDouglas Fir - Fallen and Bucked
1450 per M, , o011 Timber - Bucked only.

®, , eafter the Two Dollars and Fifty Cents ($2,50) per

hour has been deducted from the sbove Log Payment the
remainder shall be considered as 2 fair remuneration « « « o
as Equipment Rental®i -

Petitioner also paid his fallers and buckers 18¢ per square foot for an operation
known as "waste cutting",

There is very little evidence in the record as to what factors influenced the
parties in negotiating the asbove-quoted provision of the union contract but it does
appear that almost without exception the choppers prefer to provide thelr own
equipment as it is more profitable for an experienced chopper” to be paid by the
board foot than by the hours :

A typleal faller and bucker employed by petitioner, for example, cuts an aversge
-of 15,000 feet of timber per day and works 200 days per year, Thus, without ref=
erence to any remmeration for peeling, he would gross $10,500 providing his om
equipment but only $L,000 on an hourly basis, The expenses of aequiring and main-
taiming the equipment, of course, are not negligibles His initial outlay for saws
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and equipment is approxdimately $1100,00, plus whatever he expends for’a truck or work
¢ar, During the perioed covered by the assessment his ammual expensesy including re

. placenent of saws and maintenance of his truck, wouvld approximate 41120,00, The

. truck or work car is essentizl to a successful falling and bucking operatibn but
only about one £ifth of the use thereof could be considered as a necessary business
expensey the remaining four-fifths being exclusively for "going and coming™ or com-
muating, & typical chopper would pay $2100 for such a car and amortize it over a 3
vear period, 2lthough some choppers invested as little as $390 in thelr vehicles,

During the year 1953, petitioner kept semimmonthly pay roll sheeis which indicated .
whether the employee was a peeler or chopper; the number of hours he worked; number

of bozrd feet falled and bucked or peeled, as the case may bej the number of square

feet waste cut; and rate for cutding out unussble wood; the total payment; the

hourly "wage"; and the amount ostensibly paid as "equipment rental, There was no

swamary of this data except insofar as it appeared on the petitioner!s guarterly -
unemployment insurance tax returns. "

RFASON_FOR_DECISLON - At all times herein involved, Section 13 of
R - the Unemployment Insurance fct provided,
insofar as is. material to this decisiont

®{a) Oxcept as hereinafter in this section provided the term Mwages!
means ¢ ~ : : |

(1)} A11 remmeration payable for personal services whether by private
agreement or consent or by force.of statute including commissions and
bonuses, and the cash value of all remuneration payable in any medium -

other than cash," o . e -
C a "(b) The term 'weges! doesnob include the -actual amount of any
: required or necessary business exponse incurred by an individuel

in connection with his employment, or, in lieu of the actual amount
of such expenses, the reasonably estimated amount allowed therefor in®
accordance with the authorized regulations as may be prescribed,”
iegs}on &L of Title 22 of the California idministrative Code provided in part as '
follaws: , ot '
3 - F)

"{a} 'Taxable wages' does not include the actual amount of

traveling, automobile and other necessary or required business

expenses incurred by an employee in connection with his employ-

ment and the reasonable rental valve of equipment or supplies

furnished by an employee to his employer; provided, however,

that the employes shall meintain such reasonsble records as

will enable him to account to his erployer for the amount of

the rental or expenses actusliy incurred by him and that the

employer shall keep such rezsonable records as will show the

portions of the total amount which represent respectively

expenses and remuneratlon for services,

(b} The accounting between the employee and his employer shall
be accomplished Tor periods not pgreater than 2 calendar guarter
and not less often than onece each guarter se the empldéyer mey
have lmovledge of that portion of the payment which is remunera~
tion for perscnal services for the purpose of properly preparing
the quarterly contribution and earnings reburns. '

C- “{¢) Nothing herein shall preclude a rezsoneble flat daily, weekly
: or monthly allowance fo cover traveling and similar expenses zctuglly
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s incurred and not in fact remuneration for services performed,
There’ the employer computes expenses on a fixed flat alloiwance
bagis, the employer must, at all times, be prepared to substantiate
the amount claimed to be expense items and to show that no part of
it represents additional remneration for employment, A statement
-of expenses by the employee 'shall constitute a rebuttable presuip-~
tion that the employer has complied with this section,"

TSR

"{e)Regardiess of any of the methods Gised in computing expenses,
whenever an item 1s questionedy the burden of preof shall be
entirely upon the employer to establish the correctness of the
expenses to the satisfaction of the department, Unless it
can be established to the satisfaction of the department
that the amount claimed represents only actual reimbursement
for usval and necessary expenses incurred in the course of
the worker's employment, all or any part of the expenses may
be disallowed," _

Vherever an item is questioned, the burden is entirely upon the employer to establish
the correctness of the expenses to the satisfaction of the Department, The Depart=
nment may disallow all or any portion of the amount claimed unless the employer can
establish that the amount claimed represents only actual reimbursement for ususl and
necegsary expenseg incurred in the course of the workerls employment, The burden of
proof was upon the petitioner to esteblish that the part of the equipment rental dis=-
alloweg gepresented something other than vages (Appeals Board Tax Decisions Nos, 1923

At first blush, Section 6i{a) would appear to exclude from wages "the reasonable
rental value of equipment or suppliss furnished by the employee", but reference to
Section 11(b) of the Act, ‘under the authority of which Section 6ﬂ of Title 22 was
promulgated, indicates that it was concerned only with "necessary business expense
incurred by an individual in connection with his employment” or a "reasonably estime
ated amount allowed therefor®™. Thus the "reasonable rental value" referred to in
Section 6l is an estimated allowance arrived at in accordance therewith, Under
Sections 11(b} and 6L, only the amount of required expenses actuelly incurred by an
employee in comnection with his empleoyment were excluded from taxable wages (Appeals
Board Tax Decision No, 1923).

i’éibijaiﬁner, however, contends that Section Ol of Title 22 was iﬂapplicable to thé

Tagty holr before the Referee and that the entire amount of the equipment rental was
not subject to contributions since it was not “remuneration for personal services”
buty.as its name implies, rental for equipments 'hile it is true that a benefit cone-
ferred upon an employee is not "wages" unless it was intended a5 remmeraticn under

a contract of hire {Appeals Board Tax Decisions Nos. 1239 and 1040); petitioner has
not established that the so-called eouipment rental was not wages. The supplying of
the equipment by the choppers cannot be isolated from their performance of services;
petitioner bargained primarily for services and the equipment was incidentally sup-

plied writh the amount of rental paid bearing little relationship to the value of the

equipment. Thus a novice or inefficient chopper who cut 5,000 board feet of fir in
an eight-hour day with new equipment would receive no rental for his equipment, while
an experienced chopper using second-=hand, borrowed, or even rented equipment and cui-
ting 20,000 board feet would receive $50 in "equipment rental". The saws and other
tools, moreover, vould be valuelsss to petitioner without the services of their
ovmers, and petitioner would have been less than astute to annually pay $6,500 rental
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for oquipment which he could purchase initially.for $1100 and maintain (including
replacement) for another $1100 per year, Under the circumstances, the conclusion is
inescapable that at least a substantial porticn of the equipment rental was wages
within the meaming of the ict, -

Turning now to the contention that the coniract between the union and petitioner is
binding upon the Department, it should be noted that a similar argunent was rejected
by the California Unemployment Insurance ippeals Board on a substantially identical
set of facts in Appeals Board Tax Decision Mo, 182k, It is well settled, MOTEOVer,
that a contract specifying a relationship to be one thing is not controlling where

the extrinsic circumstances show it to be another (ippeals Board Tax Dscision No, 2068).
4s was recently held with respect to a collective bargaining contract, "Whatever may
have been the effecy of said provision of the contract as between the parties thersto,
it is our opinion that such provision is net binding upon the Department or this
fppeals Doard as to the status or effect of (severance pay)} under the Unemployment
Insurance Code," {ippeals Board Benefit Decision Noe 615L) The constitutional issue
raised by petitloner was.put to rest by the United States Supreme Court in West Coast
Hotel Company v, Parrish (1937), 300 U.S, 379, 57 Sup.Ct, 578, and Home Duilding end
Loan Assn, v, Bleisdell (193L), 290 U.S, 398, 5l Sup.Ct. 231, It Should be observed,
moreover, that neither the dct, the regulations, nor the assessment regquire amy party -
to the contract to do anything inconsistent therewith nor in any way restrict their
rights to enter into other contracts for compensation, They simply determine what
portion of payments made thereunder are subject to unemployment insurance contribue~
tions. in.accordance with a standard of uniform application, LT

In urging that the equipment rental allowances arrived at by the Department wers
arbitrary end unreasonable, petitioner's emphasis was upon attacking the manner in
which the Department reached its coiiclusion rather than Jupon the validity of the con-
clusion,. Even if it appeared that the Department had cast lots to ascertain its
allowable equipment rental, petitioner:would not, in the opinion of the Referee, Have
sustained his burden unless he alsc ‘established that the usial and necessary expenses
incurred by the fallers and buckers in the usual coursg ‘of tHeir employment exceeded
the flat rate allowed by the Department, The evidence indicites that a typical .
chopper employed by petitioner annually cuts 3,000,000 feet of timber and expends ”
$1120,00 for the maintenance and operation of his equipment and work car and replace-
ment of equipment, $110, which would represent the annual interest expense at the
maximint legal rate of interest on the claimant's initial investment in equipzment
other than the work car, and {140 for amortization of that portion of the claimant!s
work car used exclusively in the course of the chopper’s employment might alse be
properly considered as usual and necessary expenses, if expended, Thus, the chopper's
total annual required business expenses would not exceed $1370 or less than Lé¢ per
1,000 board feebe FPrior to July 1, 1952, the Department allowed 50¢ per thousand
board feet and thereafter allowed 20% of the total remmeration for chopping, ‘_W_hj.lle
it would appear that a reasonable rental allowance should be dependent upon the =
amount of timber cut and not upon the amount of remuneration, in the case of the =
petitioner!s fallers and buckers, the 20% allowance as applied by the department’ ™
amounted to a flat 70¢ per thousard, Since both amounts exceeded the actual amount
of the necessary or required business expenses per 1,000 board feet cut incurred YWy
potitionerts employees, the Referee concludes, as did the Jppeals Board in Tax Decie
sions Hos, 1590, 166h, 182k, and 1923, that the Department's determination was. .
reasonable, ' ' h C
Pstitfoner’s final contention appears to have merit. It was ascertainable from
petitioner?s records the amount of redwood each chopper chopped and peelsd, the
amounit of redwood and fir merely fallen and bucked, the total wages: paid, ard the
amount thereof which petitioner allocated to "equipmenit rental" and to “wages" as.
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those terms were used in the uvnion conuract, Respondent, in its brief, conceded that
an expense allowance could have been computed from these records but that the compu~
tatien would have required more time than the Depariment considered appropriate for
the audit, The [eferee cannot agree that this constituted pood cause for the dige
allowance of "equipment rental® for the period involved, Since the Department
determined that petitioner was entitled to consider 70¢ of each $3.50 paid to an
employee for falling and bucking a thousand feet of timber as equipment expense,
petitionents records were adequate to reflect the amount of remmeration paid each
employee which is properly allocable to the reascnably estimated amount allowed for

1equ1pment BYpEnse,

The foregoing discussion treats the principal contentions made by petitioner in this
case, There are, however, several matters which require decision in order to - -
properly dispose of all of the issues involved in the case. Since peelers use only
a peeling bar, the expenses of acquisition and maintenance of which are relatively
negligible, the entire remuncration paid for peeling was wages, The waste cutting
done by the fallers and buckers being incidental to the chopping of the timber and
the rental allowance determined by the Department as proper, having covered the full
amount of the employeas! equipment expense, no additional equipment expense wag
aliowable for waste cutting in the sbeence of evidence showing that any additional -

:expense was aetually incurred as a result of such waste cutting,.

Section 1127 of the Code provides, as did its predecessor, Section h5.5(b) of the
ict, that if a deficlency is due to neglisence or intentional disregard, 2 penalty .
of ten vercent of the amount of the deficiency shall be added to the assessment, The
preponderance of the evidence indicates that although the Department advised petim
tioner!s accountent on July 19, 1952, that the Department would not allow equipment
rental in excess of 20% of the gross remuncration paid fallers and buckers, peti=
tioner continued to report equipment expense in excess of that amount, This, in the

opinion of the leferee, constituted negligence, if not intentional disregard, of the

Set and regulations promulgated thereunder (ippsals Board Tax Decisions Nos. 1923
and 2030}, Petitioner could have protected his rights by paying the additional sums

‘and filing a claim for refund.

DEGISIGN The petition is granted with respect to that
portion of the assessment for the year 1953
which was based upon the Department!s conclusion that it could not be ascertained
from petitioner?s records what portion of em@luyees* gross remneration was paid
for falling and bucking services, and is denied in 2ll other respects. The Depart.-
ment shall recompute the contributions due for the first three guarters of 1953,
allowing petitionernot less than Li6¢ per thousand board feet of timber fallen and
bucked as reasonzble and necessary business expense incurred by the individual or
individuals falling and bucldng such timber,

Tated at San Francisco, California, Januery 25, 19554

Ce La SURZITY, Referee
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APPeENDIX C

KZ5T0H, Ssnaron Katnieen ang Ve, LABCU RARINE ARD INSURANos

dith Frances COMPANY OF NORTH AMERICA
clais Mo, 68 83 1416
ve ke SHELEY, Keleree Injwry:s March iy, 1904
Hoventer 10, 1964 Hrsn 23, 1964 {(Deain)

MEMOGRANDIUM OF DECI3ICGN

The facts with respect tu tnie isswe are not in dispute. Deceased
fell I'rom & Lokt which bad Rever previvusl;y teen in the water while
i was aitacihed to 2 urene for lssening. He lell into navigabis
waters. It is defendants’' sontenticn Lhat the injury was of a
aaritime nsture s beyond the Jurisdiesion of the Industrial
Azcident Coemsinsion,

Wiile it 1s true vnat Federal jurisdieticn 1s excluslve shere an
injur; roperly falls within thw saritise Jjurisdiotiom of the
Federel courts, sertain iajuries of a saritine BAture are not peyond
the jurisdlsticn oi the seversl states. (' cal. Jur. ind :.)

Thus, the wirkmen's compsnsation lew of & state has Leun applied

i the case of an injuly received by an smployee wnlle working on
toe conatyucilon of vessels belore launsaing (Employers Liabilis.
Assurance Corp. ¥. l.A.0 and Maon, S L.A.C. 72), of & maeninist
snghged Ln inatalling sashiner; ia » vessel afloat bHut wsospleted
(ios Angeles 3nip Buiiding sad Pry Dosk Co. v. I.A.C. and Eush .

¥ 1.4.C. 90) and of & shipyard employes whose werk was for the sl Jor
SAPE ORn anare Ut wWAS injured witlle ne wes workiag on & sommlssicned
vossel hex?g repaired in navigatle waters (Basikin v. [.4.3., 15
wewae  112).

Traditionnlily, it was neid thet the PGLIBE Irom wihiich the injured
workmen was preolpllisted determined jurisdioticn. (o Menns, Law of
Bmgloyee Injuries 405.) Injuries wcourring on the land or any
exiansions thereol are within ithe sxolusive Jurisdistion of tne state
wiless the lajured L1: & seaman, O jeots atiached to & voom are
extensiuns of the land. (The Sumeco, & Ped. 2md 617.)

1t nDas teen held that where there 1s no clear demarcaticn Letwean state
and federsal Jjurisdiction, thw spplicant has the rivilege of proseed-
ing eltner udder tne SSats coapensstion laws or Che Federal Longanore-
=wan’as Act. (Hamna. op. eit, 30%) Applying the fors ing ;rinciples
L2 the facts Lafore us, 1t seems clear that the cmf! salon nas
Jarisdictian,

DiF * &
iacor Vode Sectlan 35Ul provides that a chilld wader the age of 1d rvears

is supeluslvely presused 0 e dependent UOR & DRrent who was legall:
ilaile (or tne meintenmnce of the child at tae time of the injury 1f

L T




EZETON, 3naron Kathleen and Ciatlm Ho., b+ 3J 14166
vk Frances

Nigvember 10, 1964

PBys o

there 18 nu surviving dependsal sarent. This presusption sppiles
o Loba of the applicanta hersin, and they will Le awarded the fuil
dustn banslit of $17,550.00.

It appolre in the Lest inserest of the applicsnts that one-nail o
tae deaisn Lenellt be pald 4o Che guardisn to te applied in her sound
dlseretion for thne use and banefit of Ritn Frences Keston sc long
& Elith semtinues to resids with the guardian.

The otoer one-nall of the death benefit will be updered pald to
the guardian with instructlions that she turn over the parments
#3 recelved (o Anaroan Kathleen Kewton until further ovrder of Low
womnliaslan or until Sney are exnmusted.

Durisal allowsnce in the amount of $365.68 will e awarded avatle
Lo voahlo, Lind, Roller and Hapgood.

Five. 4G,

LI ™ Wﬁﬂ; Referae
INDUSTRIAL ACCIDERT COMMISSION
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- Workmen's Compensation Appeals Board
of the State of California

Case No. 66 SJ 18485

Morgan D. Symons, ]

Applicant,
, vs. :
Baleon’s Department Stove and = | _
Fireman’s Fund Insurance Company,
Defendants.

~ REPORT OF REFEREE ON
PETITION FOR RECONSIDERATION
Defendant insurance carrier has filed a timely Pe-
~ tition for Reconsideration from Findings and Award
in the case of a 39 year-old laborer who injured his
eye when a nail he was hammering flew up and struck
him,

C;mtentz'on:

Petitioner contends that the Referee erred in find-
ing that applicant was a general employee of Baleon's
Department Store which 1t insured.

The Faots:

_ Ap_plicant, who had prévidﬁsly done odd jobs on a
" casual basis for the Baleon’s, was hired by Baleon’s

T
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Department Store on October 1, 1963 as = regular
part-time employce,

His duties required him to clean up the store, break

| up boxes and do other work which was too heavy for

Mrs. Balecon. He reported to the store every after-
noon when he completed his regular work for Pacific

- Gas & Electric Company.

Baleon's Department Store is a corporation which,
with exception of one share, was wholly owned by
Vern and Nell Balcon. When applicant was hired,
the Baleons were building a house. Mr. Baleon told

applicant that if he wanted additional work, he could

come to the house when he finished at the store, Ap-

~plicant did this several evenings, and it was in the

course of working at the house that he injured his eye.

Applicant was paid on the payroll of Baleon’s De-

~ partment Store for the work he performed both at

the store and at the house. Vern Balcon testified that

in his mind there was no difference between the money

in his pocket and the money at the store.

The Law:

The msurer of a general employer is liable for the
entire costs of compensation unless the special em-
ployer has the employee on his payroll. (55 Cal. Jur.
2d 68; Cal. Workmen’s Compensation Practice, p. 68.)

Diseussion:

1t is apparent from the facts summarized above
that applicant was at the very least a general em-

= ployee of petitioner's insured at the time of his injury.
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Since he was on the corporation’s payroll, petitioner,
is liable for the entire cost of the compensation. '

Tt should be noted, moreover, that thers is convine-
ing evidence that Vern Baleon had ordered a compen-
sation policy covering. the eonstruction of the house
from petitioner’s agent well before the accident oc-
curred. Petitioner, therefore, is probably estopped to
deny coverage in any event.

Recommendalion:

Denial. - :
. C. L. Swezey, Referee

. CLS:vk L
-~ | Served by mlail- on all attorneys listed on Official
e o Address Record. '
| Sept. 16,1966,
Case No, 66 SJ 18485
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APPENDIX E

DISEASE AS INDUSTRIAL IHJURY IN CALIFORNIA
£y daaries iLawrencs Swegey®

The dngiian Worksen's Compensatilcn Act ol 1900 soepified
Chkl & compunsetble NArm BUEt Le eltoer a paysieal injury vy ssalident
wr ohe of Bix listed industirial discases. 1} Sost of the earlr
alatutes ln the United States were ilmitsd SXreskly or by Judicisl
interpretation to ascidental injury, ( & ) Eventuslly SOVEDRES 1n
81l vyl Lhuree states was axtended o CRIGEASS Ocenpaticnal dlsesses.
Some Jurladistioms, in the ssnner of the anglisn act, sensduls the
Bpazlific cecuzational Giseanes, and freguently the industry, which
&re govered. MNearly tnlrty now provide for general soverage. { : )

sustained a persanal imjury Ly assident, Because the arese "Ly
accldent” was thought to exolude cesupssicaal disesses, the law was
&mended ln 1915 to eliainste these words and Lo provige for sospensasicn
for any injury arising out of and in the course of tne eaplovment. ( & )

Tro years later Californla iecame ome of e iirst
Jurisdistlons 1o axpressly sover disease in Seneral teras when tne
“orkaen's ﬁamgsnltslan Insurance and Safety Act of 1917 delimed injur:
as including “sny disease arlaing out of Lhe employment.© { - )

Thiz definition presentiy Appedrs In Bection U0 of the Californis
Iaior Code, Disesse 18 also mentiomed in three otaer lLaver Uode
ecliung:  Sectlon 8605, which provides tast in the case of sggravation
Gi & cre-ex13ting discase comoensation 1a resoverable only for the
subbion of tne disability stirivutatle to the agpravetion; Jeciiun
Side, waleh defines the date of injury in cccupationml diseass casse:

&l Sectlon LUG.4%, waleh sets ropta the srooedure for the wriml of

& clalam Ter ocoupational disesse rlélng out of nore than ona enplovsent .,

The Lavor Code, nowever, contalns no definision ¢ glosase,
The word is commonly defined as 'any iilness or departure Irom nealts’
Wi, aore apecifically, e particular destprucilve Process in tne oody
Eiln B apecific caume and coamrssteriatic symsboms,” ( 6 ) a
2Aaysiolan would pewbably sy bhat & dlosase is & ‘definits moriid
FPUaeRs Daving & aharacteristic train of Srmptoas whilsh oay afiect
the snole bedy o any of i3 PArts and tae itliology PARDOLo gy and
Proghosis of whion sy be knowa or unkaows. " { 7 ) 3inee Lator Code
Sestion 208 plases injury and disesss in the disjunctive, 1t is
regaonsi-le to assume Lhat the word disease is ROl inbemded to lnolude
trausatlic distarbences of bodily nealti.

Ccalifornia cosgensation decistuns use Las ter: disease in at
least oix different sontexta: {1) sceupaticaal diseases; (i) other
Giaeases ariaing out of emplsyment; (3 sgiravation of sre-axisting
disessde Ly employmsnt uomditions; (< Asgreavation of pre-existing
disedse Ly & speelflc ineident of i i (5) d1asame proximacely
reBulilng from & Ceewastic (njury; (6) disease sBuslng injury la che
seurse of emiloynmnt.



in eash oif tae six categories Liae ultluste result under
cidifaenla law 13 &n esard of coOmpensatica 1 the requilsite facts
are ostaliished. The theowry & Iactusl reguiresents may, however,
valy Gepending uyolt now the disesae countributes to the disabililsy
for which compensatizsy is claimed.

Separate expioretion of tne 8ix Lyoew ol case ravaals
slalisrities {rom which basic principles san be drswn mxl facilismtes
soaslderation of certain agwam problems, such #2 apportiomt snd
ascsriaining whe date of vy which &re not ardioarily snoscantered
in an uncomplizated trauwmmtic iajury case.

GUCSUPATICHAL DISKABER

pellate Jjudge recentiy vBserved what ‘the ters
U ICECT E mti aim’ has not Leen defined glthar by the eode
G by suthopitetive judiolial decisica.” ( 5 ) The same declsiun,
nowsver, slted Johason v. Industrial Accident Comalssion {( 9 )
wiica desdriced sn coouplbtlional disease 48 one in which the cuaulative
affeet of sxposure in the tml&?m environesnt witimately resuits
in sgniiest gathology snd waloh 18 A Aatursl incidens of & partizular
féhﬂ,}&tim a8 diltimim from md exveeding the nasard and risk
Gl ardinmey ewployoent,

Sinee disease arising outl of the enployaen) his NOArir RivWA;s
keen cotipensable An Callfornls regardiess uf whether 1t 18 "oecupst ional
or csused "Ly secident,” the Californis courtes nAve not had ssuse Lo
dlascuss i question of wiih 8a scupatlionnl dlsesse 18 to the extent
Loat 1t bas been latoped in other siates. { 10) Ther have, however
recognised {rom the cutset Lhat dlsessas arising out of emioymeny
£ail ntc two clesses: (1) industrial oF cocupaticnal disessos whioh
are tie natural and ressonabl; ¢ be expected remilts of a workman
fellowing & partioulsr ceuupstion for a conalderable perlod of ¢ i,
angt (&) otner diseeses which are the result of sonw Wmsual conditisn
wutf the eaployment. {11 )

Silisosis { 1 ), whest sllergy { 15 ), giass blowera’
s {14 ), md jead polsoning ( 15 ) aave been a8 uscupatilonal
diseases by ppellate courta. Cancer Jausud LY & Lliow 16 ),
soliomyelitis Orow & single exposure ( 17 ) s sn Injury to the tack
a3 the result of waing & jackhmesdr o0 & apscific dase { 18 ) have
tgen held ot S0 e oadupstlionnl diseases. 'mt wmtrw Agaldent

sumssiseiun (19 ) heas sons umﬁau paes send
superimposed upen silicosis 21 ), lesd nrus

encephalitis lathargi ), darmmtitis 24 ),

faver or b xmu J, },

vervilicsis 7 ) m 1“3 28 ) Wiml iimn,.
An o8rly okse . a‘nn held & policosdn's [let feot, whlsh developed Gver
& Live-yeRr pericd, Lo he s goupabional disesse Since his 3851 Gy MEns
enceclally exposed nim to the danger of mach Imjury. ( 29 ) Weod
alichol jeisening { 30 ), alecars { 31 ) axd vuptured intervertebrali
disos { 32 ) neve ieen determined not o Le ousupatiocnal diseases.



Tow Indusirial Acgldeant Josmmission nas vaclllated o the Questicn
2f whwther tubereulesis 18 an cooupational dlseane. It lndstall: neld
tnat 3inee Luberculosis was dus Lo an afestion at a spealfis time.
it wae nore anMlogous (o an scoldent Shan an cocuphiional dlsedss
‘wnlch &ppears as the resali of scoumulsbted exposure.” { _,,, }

In iayden v. Industrial Indemnity Company. { 34 ) however, a ,anel
wi sores somalasloners aeld Lulerculosis resuiiing [rosm an exposure
o & feliow amplares over a period ©f four years Lo te Anh CocupRtlional
Giaseawe. Relying un sume 18 i917 cases swirich onfuaed the teras
‘Gecupst tonal disease” and "dimsase arising cut of the easplorment,

5o ) shey soncluded that an ccoupational disesse di¢ not nave Lo
pe peguliar o thae ccoupation in winioh tne injured workoen was enployed,
For ressons whion do not Sppekr in tne officlial reports, the Layden
chee was not appesied. ( 56 ) Nost recently, the cummission returned
tu the poslition that an cosupgational 4disesss must e incurred in an
ioduatyy or Gooupatliconel situstion which (s produstlive of an uDOSEWRON
amount ol Lhe disease or whlsh roviinely conatitutes s apeqiml nazard.

{ 7))

Doriand's dadisal Dlctionary definss cocupaticnal dlsease

Slaply ad & dlsense caused Ly one’s mmployment. It 1s perheps
regretitaile that the Cobmisalion did not persist 1in 1ts use of thie
aimple defindtion. AdopSion of suzh & definition; aowever, would
require either leglaistive astion or ignoring & suuatantiasl rody of
Judiclal suthority aimce the 2oults have rAther consistently assased
thit scoupsatlicnel dlseases have cert&in dlstingulshiing oharasterietics.
Amony thes sre: (1) they are gredusl in development although the
rate of progreas say vary; () there is ususlly & continual atscrition
ol deleterious subntances ( 39 ) (3) mmtimwua exposure Lo &
JAPS icular work situmtion fmz,; asusss phraiosl breakdown (U )
{5) the disamse 4id not previcusly exist Lut bullds up over a period
of sime { 41 }; {5) vhey are the natural asd reasomsbly to us
sxpected resylta of follow & particular cooupation for & consideracle
perlod of time ( %2 );  (6) tne irst and early s3ages ars not alwasa

reepbivde (93 ), (/) they are pecullar to A givem sccupstion
fq 43 }; (8) they mie latant and jrogressiva. { 55 )

ne subtaority i the {leld of workmen's coampesnsilion nes indicated
snad it is probably mislemding to Quote indiserlalinatel; Iroua the old
decisizns . but he notes LMt ome gosmon eleément ruaning tarougn all
of the delinitions is & distinetive reistlion $¢ tae mature of the
emzicraent., He sugpeats Lot ousupstionkl dissase should e defined
to include any diseass ariiing aat of sxposure to haraful enplor ment
cunditicns waleh sre present in & peculisr or iLnareased degree in
sentrast with other sisupaticns or every day lifs Bs observes
st lengin of expommre is zraduslly t.miu.g i3 od 28 an essantini
& lement of an osooupaticpal diseass. ¥hile this definltion
would prédadly oot agabdsw with the w in some of the dallifl'urnia
declaions . 1vs agplieation to the vardons (et siiustlons presented
vy 3he canes would not affect the ultimate resails.

Radiaslon sickness, wilan s veen & satber of such pudvdis
soffeeln 1N recent rears, would andoubtedly bLe conmiderad (o be an



wtousaticvoal disease unless the exposurs 16 pactent and sonsistes of
:ugmgh o uggs) There is a pmucity of Jalifornis suthority on the
Jaat

UTHER DISEASES

Dissases other thaa ousupstional dissases &re satd Lo arise
Gut of the euploraent when Chey result frow some umusudl condition
of the emplayment., Compenmktion is not pavelie, nowsver, merel; Lecause
the disenss i sontrected during the esployaent. There must e & sause
and affeet relationship between the smployment and the dliscase. The
guployee's risk of ccnirmeting sthe diseass sust, hecsuss of als \
enicyment, be mRlerislly groatsr than ihat of the general publils ( 48 )

~ Talis risk sy be Lae risk of ex; wnamglmeiﬂm
miwwamu?:unmam 59 }, & patiemt of a
auapieal employes %5 ) or even a fellow employes in smy iodustry,

51} Sowebimes tiw ihcreaned istmmltere 1ticns
of the anpleymens sush pa:lmuﬂ: ! S

lapure drinking water 5*» or ring wors on the fleer of &
gentlswents aluv. { 55 .) s the maul sxpoSure resilis when
tha suployes 18 sent Lo an ared whaere there is 3 or endenic
disease wmmmmmrzcimmnum + Jan Jeasguin
Valley Lever or dysentery 5 ) The epidemic say even be in the
azgloyer's plaat, Ir {1lness umlta from & vascipasion or
inocoulstion i:*; the employer, the 1llness arises out of the
GEployment . 53 )

AGSRAVATION OF DISSASE BY SONDITIONE OF SRFLOYNENT

Tosre 18 & maxia 1o workmen's emsmmm ‘ITRdustry
takes thd enployee A2 e 18 &t the tles of nis employment™ whien
1z appiled 1o hold the enployer lisble (or industrislly csmased
tiom of an eupleres's jpre-existing dissass. Bush an aticn
wm«lmuma:mmm Mummm:m fﬁﬂ‘
ariaing sut of the eeplevoent causing the acoeleration.

A diselus, nowever, which wbder Ay retionsi work 18 lilkely to
SFOEress 80 A8 Tinally %6 disable the employes does not beogme an
injury swerely bedtuse it vreaahes the pelnt of disability while the
axplores 1 werking. It is only when there is & direst chusal sommction
petwesn the comditions of toe enplovoent sad the disability that an
auard of compenshtion an be made. { €0 ) In emeh cass it must be
detormined wiether the disability resulied saelusively from the diseased
somfition or whethar the saployment was & proxianse sause. If the
proximate and fmvediats canse of the disability is She underlring
disesse, tChere 18 RO resovary, ovel though the disabilisy manifests
fteelf In the course of the enployment. ( 61 ) If, om e other
nacwi, Whe disalility 1is dus mm&:f to the lighting up or aggravation
of the pre-existing somdition Ly the esuployasms, the oyer 1is required
L& compensate the empleves fur Shae entire dzmnu;r 6z )



The lemdlng cess lLilustrating tals type of lnju 1s Fireman's
FPungd Indemmivy Conpeny v. Industrial Aceident Commission and Oregory
{ G3 ) where a representative of an esployers’ asscciation sufieresd
& stroke a8 & rethilt of the strein end tenalon of &5 days of contract
mae%mim witi certaln labcr unjons. The m&ia&.‘; testiminy . although
sunflisting, eatabilshed tomb the leng noara of work and the tense
sonditicns whish mwrounded them aggrevated nis .re-szisting hyer-
tansion And preslipiisied a struie. The award was cased upon the rule
that wiere an employees saffers disability brougnt on by straln and
vyarexertion imaldent Lo nis employowni, tnere is & zompensakbie injury
aven Lhough the wcri'%dlsm praviousl; existed sl thers 1is
Re irswmatis injury. i }

The seme rule ams been applied in  the vase of Suberculesls
reactlivated Ly weather and pressurs chinges and stremacus emplo ment
assivity { &5 ) snd sggrevation of a pre-existing heart condition
into disabiiity as the resuit af wm 150 neavy sacks of emnuts
agvery ARy, 3ix davas & week.

A chronle dlsesse walch 1s now ware prevalent tnen lung cencer
and tuterauloslis seubined 1z puinonary emphysens, sn insidicus and
sregressive lung disease of unknowns etlolog; . Second “ly to heart
disafse A% & osuse vf disablliity ia workers from LU to & remars of
age. it is subjest to sggrevation Ly expomurs Lo respiratory irritanis.
wioen sech irritsats are inseied because of esplovoent conditioms, anr
rem}.t.}ni diaability is soapenssble to the extent of the sgarevation.
&f

There is a femlilisl tondency SO eEgnySemk and & statistloal
serralation Letwwen the Jdi and clgaretcs sxmoking. IS =may develop
fros allergic astave. { b If tow allergic asthum 18 &6 otcujpstionsl
disessa, the resuliting supnyiems should protably e Sreatsd s &
sreximete result of the ossupationsal disesss. 69 )

AMIRAVATION OF UISEZASE BY SPECIFIC INCIDANTS OF TRAUMNA

Tie male that the dapioyer Lakkes Lae mployew Bakjecs bo nuls
suviibion woen fw #Rters the exployaent Alsc appliles where & specific
teawantlc apiasode lights up or vates & previcualy existing
disense rengering it dissbiing. s dlBbility for the IMall diaablilsy
it imposed wpon e saplorer even though the insident would have had
iistls or ne effest on & Bode nealthy individual. ZExsmples of this

tipg of disenss are resstivation of & latent tuberculesis iy an
expiorment cohmected mma, { 70 ) the iignsing up of & iatens
leutic condition by an v, { Ti ) a myoemrdial imfarstion
resulting from LifRing & 1 foot rell of iimolews, { 72 ) she Irssture
Ly & Mifting strein of & th a0 wohkensd Ly Paget’'s discese B4l &
spuntanecus frasture oould Le expeoted at any time, { 73 ) am &m
agcravation of a scaiseld personallity into & aoderats schizepnrenin
Ly AR lajur; watch cmused the loms of an aye. { 74 )
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Pl3EASE AS & PRUXIMATY RESULY OF TRAUMATIC INJURY

Fregueniiy & trawsatlic injury willi o complloBted Ly & disesse
spogess whicn Jid nod provieasly exist. If tae discase wnich develyns
sulseguent Lo ne Injury 13 & proximats resuli therewl, 1t 1s obviousl:
somsensatle since the em;iloyer la listle for all visabilit: and nead
for sedlical trestment proximstely resulting irem an industrisl ingury.
Lok jaw (Tom etepping oo & rusty asil, ( /L ) sonorroeal infectiom

fG )} or shingles 77 ) entering tne Ssetsm Shrough 8RB Ve
sirasion and mencal detericration from & tlow on the head (74 )
are expam:les of tale ty.e of disease. The injur; may slee aause Such
& lowered resistanes 3¢ infestlion bthat & subseguent infeatlion la
gunsidersd a groxisete resull o the injary. g )

IHJURIES JAUSED BY DIBZEASE

A% nentioned Sbove,. 8 curel; idlegéiaic illness whléh has
Ao relabiul o the emplovyment does ot sonstitute an industirial
injurs oven though It cosurs ia thw souras «f the employment. In
the a@rly history of worimen’s cospensation in Jalifornia, tae Supreme
Court pplled thls rule o the case of & worksan who had an epliestic
11 and fell 39 teet o ths growd from a scaficld sustaining iatal
injuries, | 3 } In later cases thls barsh holding was modifled.
anz 1t was decided tnat L sowme factor peculiar o the explosment
sontrituted to the Injury, it arese out of the eopleymenat even thougn
it had its origin solely in soee ldiopathy of the employee, Tous,
iv was held ia Nationsl Automobile & vasualsy Insurance Company v.
Industrial Acsident Commissicn and Honerlan { 81 ) shav & skull
frasture suffered Ly an e¢legtricisn during an epliieptlc selzure whlon
apused Hin to abrike nis hesd agalnst & 28N hOr3e WAS COmpDEnsALlie.
Tié BEN DOrse was cohsiderwd & special risk of the employment which
contrituted 50 the imjury. Finally, 1o dmployers Mutusl Liabiilty
Insursace Jonpeny of Wisconsin v. Industrisl Acoldent Coemisaion and
Gideon ( 3u ). the Supreme Cours rejectod the argument that it was
pecessary in idicpatnle selzure seses for the rall o be from & helght
S AgRinst some object o estabilisn & cauasl relsticnehlp between the
esployment ead the tajury., ( 835 )} Justise Carter, writing for a Lare
sBjuPity, polnted oul A8t the cansal sonnestioa Lstween tae¢ emplovaent
and injury need oniy be sumbrlibulory and that »e could see no
distinctice becswesn toe ldiopatile selizure cases and those 1n which
an am;loyee fell becanse of nis own CArdlessncld or IANATE Swkwardness.

Although eplleplle seizure cases Ar¢ joriass the most drammtic,
Lo rulef announsed thereln are equally aspilsal:le L0 the SAss wiherd
& truck driver hat B Iainting sp;eil and 18 injured when his Lruck
gues off the rofd or Lo the case O & talapnons repAlirraln =hv has &
?angb ?Etlﬁk on Lop of 8 pole and fells off sustalining rstal iajuries,

SURULATIVE INJURIHRS

Although they are Lbeyond shw saops of this article, some
ment lon snould Le m@de »f the sontinucus cuwmilative” or "renetitive
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trauns” injuries aa 1t {8 frequently diificult Lou distinguisn
them frow cecupativagl dissases aad aggreavaticn of gre-existing
dischsen. Thils type of lnjury has long leen Tecodgnized in Callfornis,
B ) bul sxpericnced & rensissance in Peveridge v. Industriai Acscident
comnissicn. { 4% } In these cases the cumilative effest of 8
suscaseion of aligh$ or alsrctraumatic injuries, which Individuaily
are not dissbling, ultimetely resulits fn disability. Thus, & car loader
By &% & remilt of constant bending and heavy lifting over a perlod of
FERrS cHuSe the treakdown of an Intervertesbral diaz or & cabinet zaker
oy develop an eliow inflscwation o repetitive samiing. sustice
Tobrine: sloguently desaribed ihe prooesd &8 ollows:

“"wWe tnink the gsroposition irrelutabie that
whnile 8 muscession of slight injurles in the courds
ol saploysent oy A58 16 themsslves bLe disabling, toeir
cuslative effect In work eflfort 4@y become & destructive
Force. The Tast that & single but alignt work strain sa
not e disabling does not destroy 1ts oansative effect,
18 in sombination with cther suoh siraing. 1t produees &
subssguent disabilits. The single strand, entwined with
stners, abkes up the rope of csusation. ( 87 )

Une Callfornia suthori:y aas observed Lhat repetitive injuries
san only be dissinguished froam ¢ocupationsl disesses Ly towe tyipe
of psthology invelved, ( &5 ) Sush a distimetion provides tne only
resscnille way of explaining why & nearing loss resulting froa the
resetitive traums of sound waves badting on the oar druss 8 an Sedupa-
ticnikl diseass { 59 ) whlle & ruptured disc resulting [rom sonstant
and resetitive jarring of tie spine 1s pot. ( 90 )

DBATE OF INJURY

Khen tne injury consists of or (lows [rom & speciilc irawaetic
eoiaode, tne date of the Incident is the date of injury. In the
shoe ol oceupational discases, comt is diseoases with delsyed
pariods of insubation, aggravation of pre-eximting dlsense by
euploynant conditions and repetitive trawse Cype injuries, no specific
dats san be resdily fixed as the date of injury inasmush as Lhe
injuricua consequenses of the exposure arv the sroduct of a period
rather than & point of ties, { 91 )

Ascertainment of the date of injury <an be coritical ln & glven
+aBe Bings 1t alfects the tLlme within whieh the satich must e [lled,
toe amdunt sad meture of Lhe compensation paysile and the jurisdistion
wf the Workmen's Jompensatiocn Appesls Doerd. { w2 )

The l&w in iorce at the iime of injury {8 faken a8 the nassure
of the injured pereson’'s rigat of resovery., ( 93 ) Il an emploree
sustalas & crausatic nJjury on & cersaln date, he i entltled Lo
senpensaticn At the rete provided by the law in effest on that date,
vt 8 probies arises in diaease cases whan a chenge in the law becunes
gilfeative Letween the date 0f sxposure and the date of disabillisy.
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{ 9 ) Temporary dilaabllity indeanicy is ;ayabie unly during the [ive
sedrs Lamedistely following the injury. ( 95 ) sand the wWorkmen's
CONNERTioR Appedls bBolrd lvses Jjurisdistion t¢ saend, alter or rescind
ito amards 1L & petivion for such rellel 13 not {1led witnin Vive

Jears Ivom whe date of injury. ( 96 )

cailtiuraia courte inlilslly considered that regardliess i date
i SXposSure Lo & diasase, Lthe exployee had no cause of setlion and no
Tighte scerved (o hlam until that point in Sios when tne dlaease
resuliced in & compunsable disatility. In Marsh v. Industrisl Accident
Somnission 7 ) the Supreme Court smmounved that tae date of
injury e deomed Lo Le

“"erv the Lime when the Sccumuladed sfleats
culminate in & disaiility tracesble to thw latent
disesss a8 the orisary cause, and Ly thesxercise of
reaschabis care and dlligence, i¢ ({3 discoverable and
apparent that & coapensalle injury was sustained in the
perforasnce cof the duties of the empluyment.”

Foliowing this deuision, it was generally comsidered that the date of
wnjury in sil sases wan the date on wihich disabllicy and ncmiedge
taal toe disability was csused by the amplovment soiacided,

in 1947 the following sections were added v the Labor codes

%411, Tha date of in . eX9ept in omses of
SLoupAtional dissase, 1o that date during the employment
on whlah cosurred tiw alleged inclient or exposure, for
the consequenced of which compensdtion iz claimed.

Hilz., The daie of iajury in cases of
cocupAticonnl dissases is that date upon which the
asployee first sulffered disabllicy therelrom snd eitaer
new, Or in exsrciss of reasciablie diligones saculd nave
known, that said disability was cacaed vy his pressat or
srior employsmnt .,

Sinse 196y, therelure, the date & injury in cocoupatlional
disease casen has been different (ros the date of njwry im cther
dlsomse cases. In the latter «ssem, the date of ifnjury is the last date
of axposere, wiether the exp ¢ to & sontagicus disemse { 98 )
or employment sirains. { 99 ) Comcern has Lesn expressed that
application of Section 541l tc diseass and repetitive Sraume cases
miky result in Be loss of n right belore it ascruss 1f tiw diaabilisy
does not manifest itsell wntll wore Shan & year after the lass
exposure. { 100 } It was apparently this fear whiah sosivated the
industrial Aceldent Comalssion to asttexpt 30 troaden tihw definition
of oecupationsl disease ln the case of Layden v. IndusSrial Indesnity
co., { 10l } waton was discussed above. IR most ocases, hewever, the
iasi exposure s the Iirst disabliity are sufficiently sontemzoranecus
that no sericus proglem arises. {  10¢ }
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fvels wnere & clesarly ceoupdticnal disssse i8 involved,
estai-lialment of the date of injur; 1s not aiware eady. In addisiocn
te the faotual iemue of waen ilhe e@ployee knows nis dlsabllitr 1s
anployment connected, thare 1B a leghl iasue &8 to what constitutes
disability.” This probles freguently arises in hearing loss cases
whare an eaployee 1n 8 nolay work environment tecoams awlre of &
PROgressive Dearing loss winloh he muapeats Is telng omused by the noise
of the employsent. If his asearing were 4o Le tested, his nearing loss
alght be sullislent to entitle nlm Lo & persanent disabllity mmg,
{ 1G3 ) but he is able to ccatinue working without impalrment of
function or loas in wages. In this situstion the Industrial Accident
voauinsion has dsiined disablliity a8 either an actusl ioss in saraing
puser ur & limitatlon on the performance of nla dutles { 1G4 ) or as
an sstual “incapmeity t¢ pursue nis wegular Jjot.” (105 )

The foregeing definiticne when appliled to & oase whers tne
sayloyea Rnows e nDas had & sulfficlent indusirial nesring loss to
Qualily for perssnent disab:ility indemaify Ior loager than e ear
weuld seem to g0 beyod the languags of Narsn v. Industrial
Accident Commission ( 106 ) simee the employes would nave sustained
2 “compensable imjwry” he riret becsme entitled to permanant
disabilivy indemaity. 167 )} The amsver Ay e that because Lhe
nearing ioss 1: progressive, the injury doas not become “permanent
and stationary” until the expomsure demses. ( 106 )

It is interesting to observe thal Lhe sord “dissrilic;y” &s
used in Labvor Code sectians 4751 and 3650 bas Leen neld not to
require an sctwal loss of earnings. { 105 ] Ths Cosmission,
NOTeCVver. DA taken the positicn Siat far t(ne purpose of Beotlion 4741
isavllity inoludes »rospective loss of earning cower and dces not _
nocedsarily require sotual work disabilisy or loss of sarnlngs. { 110 }
The seesing lascnsistsney can Le explained by the requiresent in
sach oABe LBt the ssstions lnvolved be “liLerall, comastyued ..,
Witn the purpess of extendling Lheir temeflts for the pretestion ol

persens injured ... ° { 111 }
APPURT L ORMENT |

Although, &8 RS Lean seenh Above, the employer lacurs liabilit.
wngnevar the eapluyment shudes or Wntes & dlasase, it does not
necessdrily follow Lt an exployee’'s antire disability is the
responsitility of the emplayer. Labor Code Seatliom 46635 provides
taat cempensation shall be allowed only for sudh portion of disabillity
due t¢ the sggravation of & prior disesse &5 can e reaschatl;
attributed o the lnjury. Lavor Code Beciion 750 spovides toal an
smclover 1o not liable Tor afly perwmenent diaability or pavaical
ispalirment which extisted Lefore the iajury. I, however, the eumioyee’s
dizability ias due ankirely o vhe lighting up or aggravaiion of & pre-
exiatlng candition by the industyrial Injury. the eapleyer iz required
t¢ compensate For toe sntire disaiility, and there can bw no
Ao port lonmsent etwesn the axtent of the Aisaiblllty due Lo the njuty
itaell mnd bthat due 10 toe contributlion of the rre-existing disease.

{ 112 )} Ir, on the ¢thar hand. toe resultant dleabllity consists



SATLLY Of disabllity growlng cut of the Injury {including the

Alghting uy of Sgurevation of pre-existing Jdiscess) and ,jartiv of
Gisalbllilty resulting from the Doroal progress of a preaxisting

disesse apart froa Lne el{ects of the 1N ury. Lhe Korkmsen's wompansat ioh
Apireala HORN must make @ Bt ionmant . i 113 )

Ayillcativn of these principlea s well lllustrated L7 Lhw Facts
in Lhe gase of Mary M. derris (114 ) who nad suffered [rea
Suverculosis of the spine sinocs enildnoed. Although her spine aad
teen fused and she had oarked di38L311ty. she was eble fo obtain
grslo et a8 8 Bales glerk with Goodwill Indusiries, a sorporstivn
amslaying, sarslioally nandicapped persans. In the sourse of Ler
enploynent sne fell from a stepletder and siruck her righi nis. The
injur; Sgersvated aer pre-exlsting quiossent tubersulosis, and she
bauBme totally disebled. Singe the temporary dlsabiiity and the
iscdlate need for awsdical tremtament wae bhe result of the fEil and
its spgravating effects on nher pre-existing disease, Lie empiorerts
insurense carrier was neid lisble for the sntire smount tnerect.

#aefl Lhe hesling period was over and Lhe injury iscsse jersanent
and LeLioBary. she was left with permanent dissiilit ounsisting of
tae feliowings (1) tae pre-existing disability; (2) env ¢isabilicy
regultlng from aoroal progress of the disease apart [roam the offecis
wi the Injury; (3) the dissviiity directl: attriiutsble o Lhe reil,
and (4) the dissbility cveused iy Yhe lAjur:'s aggravatien oi the e
¢xisling disssss. The smployver's insurence <arrier was not ilatls
for tae fiest (115 ) and second ( 116 ) disscilities, iut w&s fopr
tne third and fourtn. { 117 )

Where Lhe employed died 46 & result of nis injury, Lhere is nu
Boportionaent, &l the emplover is lisile fur the entire death Lenefit
even Ehough the  re-existing diseese would eventually have Leoen fatal.

Al )
LIALILITY OF PRIGR “WPLOYERE

Another lacet ol the appertiomment ;robles in cesss of
Scoupatlonal disease and progressive aggravation of pre-axipting
disehse 18 the guestion of who ie liable for sompensaticn where Lie
anslores has worked for several euployers during the period of EXRPLEUTR .
AR DAL Leen BeRR, & disemse Lo Le compensable TSt Arise ocut Ui Lhe
angloyaent, but (nis does not meen thet e pertisular employment must e
the sole proximate cause of the disease. As lang as 1t subscantisily
and oroxizatels contributes to the dlsesse, the employer may Le hHeld
iiakle for the full disability attributable to the entire ux;ueurs. { 19 }

it 1s not uncomman £or a niner or a construction werker 1o
HE¥e wWoIked [or suores of differant employers wiile developing an
euiupatlonal dlsesss, The procedure for nandling this type of came
wWaAE announced by the Suprame Jourt in Colonial Insurencse Company v.
Industrial Acoldent Comalasion and Pedrosa ( 120 ) ma rollows,
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“We believe the nore workable and [atirer
rule Lo Le N Srogressive cacupaticnml disesses. that
the smployee may, &6 nls opblen, oiltain an sward for
the entire disablilvy against any one o aurte of suacesslve
SRoloyers o sucoesslve Inmarsnce carriers 1i{ the diseass
and disability were contributed %o 3y the employment urnished
by the ssplover chuden or during the period sovered by the
inswrence sven thougn Lhe partioular employmwet is oot
the sele cause of whe disability. To require an employes
disabled with such & diseadse to [ix upch shel of The
Jarriers or emplovers the preciss portion of the
disakility attributadie to 1%s sconbribution tu the
sause of the salady is not 1n comaenanss with the
required liveral interpretation and appliication of ths
workmen' s conpensation laws. The successive carriers or
mployers shculd preparly hive the buden of sdjusting
the share that sach should besr and that showld be done
by thewm 1N an independent proceeding betwedn themselves.
They are in & betver positlon $o prodiuce evidenoe on toe
sub ject and establian the proper spportiomsent. All of
them mhy have sontributed to the disabllity and She
emplovee should e permittesd to procedd agaloat and
bave sn ssard againat sny or all of them for the whole
disability 1f the evidenas disclodes that he was exposed
t0 silicom dust during ais period of employment with eadsh
of the eaployers named,”

Since Lhat chse aa smployee disabled a8 Lhe result of an cecunation-

al disease has hed the righi to prooesd agAinst MRy Oie or more of

nis successive employers (o thelr inesurence oarriars) snd if the
disability was comirivuted Lo by the employment, he apuld have aa

SMATG SEAinst smy or all of them fov the whole disability. ( 121 )

In 1951 Section 5:00.% of the Laber Cods was enacted to godify Lhe

rule of the Pedroza case { 122 ) and to provide the detalls for the

trial uf osgupsticaml disease cases.

The desision in Firesan's Pund Indemnity Co. v. Indusirial
Asoideat Commisslon and Gregory ( 123 ) specifieslly sutharized the
use of this procedurs 1 caser where & pre-existing Jdisease is vated
by cumulative exposures, snd it is ussd Ly anliogy in repelitive injury
cases, { 128 ) In thie semmection, there 13 sn important difference
petween oecupmational disesse oases sad thoss lavolving tian
of & pre-sxisting disesss. In the former by delinitlen ) dis08se
did not exist belere the industria. cxpTlnN { 125 ) toe exposure
is pesulilar t¢ the oesupation, 126 ) and there is Bo proulies of
Bpportloant except among the sudcessive espleyars or insurance
corpiers. { 1&7 ) In the aggravation cases, howsver, it 1s pussivie
that the disease was cauaing soms disabllity prior to thw injury.
that 1t 18 bteing ageravated Ly non-industrisl fsotors, It 18 nob
necessarily trus in this type of clBE THAT he employee SEn readover
for his whcle disability sgainst sny emploryer who saributed Lo the
disauility. The normel apportionsent tulst Apply where the wirk
agiravaies a pre-existing diseass, ( 128 )
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The rules preciuwding aprortionsent in death cases and saiing
the emploser fully liable for the ation by injury of &
re-existing dlsedse undoubtedly ; ov & S0climlly desirable
result in individunl cases, Whetier this 18 equally true of their
iang rangs offeat la cpen %o aexicus question.

Tae caslc congept of workmen's compensaticn lewa ie To shllt
the mjor portion of the lupden of industrial diseasss and injurles
from the iInjured empisyeet Lo iadustyry amd ult 1y to the consumer
as B art of the sost &f the produst or service, i29 )} The
exployer's snare of this bunsden 18 & substantisl Lusiness expanse,
The avarage workmen's cosgenastlion insurense i;mim gomt in California
srobatly excesds 1.7, per §100 of payroll, 130 } 1In the sore
hazerdous industries the sost is sutstantlally nigher. ( 131 )

AR eployer with a low loss resord and & sale operation, howevar,
may reduce his coapensatlion lnsurends costs Ly weans of dlvidend
slans, sarit reting snd experience wating. { 132 )

Tails possipiiity of reducing ome <ast of dolng bualaens
Srovides an Leportant insentive Jor the ssployer to canduct his
gueretions im & sawser oalouwisted Lo xininize industrial inmjury,

133 ) vut it alse zekes his reluctant Lo hire enployeses with
disesses likely to be Tvm by injury or thy Geoupatichel
savironsent. Thus, people vwith heart allaents or degenerative
intervertobral dise disesse are Crequently rejected in thelr asarch
for smployeent, { 135 ) and cost conmcicus employers are oftun
screwhbt less than eathugimstic abous participating in "hire the
aandicapped” projects,

The obvious dilesas has bewn thorougniy detated and discussed
vt & Soelution Roew 18 §¢ both industyy and lakor has yet 56 he
propossd, 135 gatil adequste remedial legisiation i3 emacted.
the iswyer for an injured employes must be ccnoerned Ast oaly with
sgouring an sdequate award of compensation vut alse with sdvising
the ciismt &8 t¢ hie vocational future., ( 136 )

SLHOLUBION
in swamery, the Jalifornia woriowsa's sompensaion law provides
Lenaril coversge fov discasen arisimg out of the employment. AR

sn;lover, or his lamurancs sarrier, is liabtle for any disease caused
or aggrevated by the employsent. He is not liskle for pre-existing
disablility nor for disablillity resuliing [rom Lhe acrall rogreselion

ol a disesase apart from she efleots of the . Xn the sase of

an oscupationnl disssse or aggravasion of & dlassse by extended
axpoBure, the enployes may recover for Lthe entire industrial disailiity
Crua ANY G OF NOre sucoesslive omployers or inmoanss sarrTiers wnose
exposare contributed to the injury. The esployers or insurance
caprriers 3¢ neld sy aeek apporticiomnat snd sontridution from the
sbthers in & supplémental srcsesding.
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The date of lajury in osaupaticaml disoase cades le the date
ol wiich sstual or laguted knowledge of the cause of the dlaeass
soinsides with disakiilty. In Skher cases 1t 1s e date of the
incident o exposure caus S Aggravating the disemss. If the
SXpUSIrS extenis over & perlicd of timw, the lant day of the sxposure
is tne date of injury.

The practiomi lawyer will kéep these basic rinsiples smul
thelr verlous ramifiostions comatantly in mim while preparing and
trsing an indussrial lnjury case ilavelving dissase. The more
scadenically m.tme wlll ilook far clariilostion of the delinitions
af d1sauilisy” and "cceupational Jdisesse” from the Bupreme
ﬂz tut will act saticipete any Judiclal cdification of the basic

sy

The legislature, on the other hand, wlll contimue $o ke under
zunstans presture 3o lislt the rule that industry Laked the smsicyee
a8 1t finds Rim. 3tatutory amendments suthorizing ssployees with
rre-exleiing diseases o exeaute walvers, oroviding fopr spporsicament
of lilabiiity o the basis of camtiributing causes mnd estallilishing
guldelines limiting lisbility in disease caaes wiil be proposed by
industr; and opposed Ly laber. { 137 ) The {islature has thus
far rejected oumercus similer sropossls, and 1% 13 doubtlul thet
an: akjor ohanges will Le ande ia the nemr future unless they are
R Art of & Bajor plece of legislatlialm providing for thw rebaiilii-
tation and reemployment of lajured employeas.

3.



