#53 8/30/61
Msmorandum 67-61
Subject: Study 53 - Personal Injury Damages

The attached recommendation is submitted for your approval for
printing in the Annmual Report for 1967. The recommendation includes
revisione suggested by those Commissioners who sent ue comreents on
the recommendation when it was distributed before it was sent to the
printer.

This recommendation has not been previously considered or approved
by the Commission. It i1s the same in substance as the recommendation
submitted to the 1967 Legislature with the following substantive
changes:

(1) The contribution provisions included in the former recommenda-
tion are omitted. They were unacceptable to the State Bar and the
Senate Committee on Judiclary.

(2} A special rule is provided governing the division on divorce
or separate maintenance of personal injury damages received as compmunity
property. This meets one of the objections to the bill in the Assembly.
See amended Section 146 on pages 9-11.

(3) A provision is added to cover the situation that arises where
the personal injury damages are recovered after divorce or separate main-
tenance. This meets the other objection made in the Assembly. See
Section 169.3 on page 12.

At Commissioner Stanton's suggestion we have included subdivision
{c) in Section 164.7 (pages 11-12). This subdivision was deleted from
the bill introduced at the 1967 session became of the ﬁbjections of

insurance company representatives.
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In reviewing this recommendation after it was sent tc the printer,
we discovered one revision that should be made to conform to the policy
reflected in Civil Coede Sectionm 175. On page 12, subdivision (&) should
be added to Section 169.3, to read:

(d} After the wife has atandoned her husband, if he is

the injured person, and before she has offered to return, un-

less her abandoning him was justified by his misconduct.

We suggest that the Comment to Section 169.3 should be revised to
read:

Section 169.3 treats a recovery for personsl injuries to a

married person substantially the same as earnings are treated

under Civil Code Sections 169, 169.1, 169.2, and 175.

A typographical error appears in the third line on page 6:  ™M13650"
should be "13560." We will correct this.

The staff believes that the attached recommendation is a substantial
improvement over the one submitted to the 1967 legislature and we have
every reason to expect that it will meet legislative approval if it

meets the approval of the Commission.

Respectfully submitted,

John H. DeMoully
Exectuve Secretary
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o September 22, 1067
T'o His EXcRrrency, RoRALD REsasN '
Governor of California and
THS LAGISLATTRR OF CALFORNIA

The Caltfornia Law Revislon Commisston was directed by Resoluiton Chapter 203
of the Statutes of 1357 to make a mtudy relating to whether an awerd of damagen
mude to & married perscn in & personal Snjury astion. ehould be the separats PrODSILY

¥ Froperty,

N Comm'w, RRp., Ret. & STubmas 401 {1967). Benzte Bills Nos. 246 and 248
ware introdnced &t the 1867 wession «f the Legislature to offactoate this recont.
mendation. The hills passed the Semate but et in the .

The Commission submits herewith a new Fecommmendation on this subject, In pre.
paring this new recommendation, the Commission has taken ints zocount the obiec-
tons that were made to the recommendation suhmitted to the Legisinturs in ively.

Reapecttully submitted, . '
BicHARD H. KeaATINGH

Chalrssen




RECOMMENDATION
. OF THE |
CALIFORNIA LAW REVISION COMMISSION

relating fo _
Damages for Personal Injuries o a Married Person
as Separate or Community Property

BACKGROUND

In 1957 the Legislature directed the Law Revision Commission to
undertake & study ‘‘to determine whether an award of damages made
to & ‘married person in a personal injury action should be the separate
+ property of such married person.”” This study hae involved more than
. & consideration of the property interests in damages recovered by &
married person in a personal injury aetion; it has also required con-
sideration of the extent to whick the contributory negligence of one
spouge should be imputed to the other, for in the past the determination
of this issue has turned in large part on the pature of the property
interests in the award. _

. RECOMMENDATIONS
Personal Injury Damages os Separate or Community Property

Before 1957, damages awarded for personal injuries to a married
person were community property. Civin Cobe §§ 162, 1683, 184 ; Zaragoesa
v. Craven, 38 Cal2d 315, 202 P.2d 73 (1949) Moody ». Bouthern Pas.
Co., 167 Cal. 786, 141 Pac. 388 {1914). Rach apouse thus had an inferest
in’ any damages that might be awarded to the other for a perscenal
injury. Therefore, if an injury to & married persofi resulted from the
coneurrent negligence of that person’s spouse and a third person,
the injured person was not permitted to recover, To have atlowed
recovery would have permitted the negligent spouse, in effect, to re-
cover for his own neglipent act. Kesler v. Pabst, 43 Cal.2d 254, 278
P.2d 257 (1954).

Civil Code Section 163.5, which provides that damages awarded to
a married person for personal injuries are separate property, was
enacted in 1957 to prevent the contributery negligence of one Spowse
from being imputed to the other in order to bar recovery of damages
becaube of the sommunity property interest of the guilty sponse in those
damages, Estate of Simoni, 230 Cal. App.2d 339, 83 Cal. Rptr. B45
{1963) ; 4 Wrrsrw, SUMMARY oF CALIPORNIA Law, Community Property,
§ 7 at 2712 (Tth ed. 1960). The enactment of Section 163.5 effectively
abrogated the doctrine of imputed contributory negligence between
married persons insofar as that doctrine was based ¢n the eommunity
property nature of the damages recovered.! But the effect, of the section

1 Bee Cooke v. T4i ouroglow, 50 Cal.2d 680, 684, 31 Cal. Rptr. 42, 381 Pﬁdﬁ. .
‘ &1

842 (1962). tion 163.5 wea not completely efective a;’hm!m the
trine in it}s spplication to :otor vekicie aeiih&ents. However, other legisiation
enacied upon recommendation of the Comniission eliminates jmputed contribu-
tory negli in motor vehicle cases insofer ae that doctrine ™eeOVery
beeeuse of the marita] rolationship or the natove of the spouse’s Interest in their
vehicle, Cal. Btata 1967, Ch. 702 See Recommendation and Study Relaling to
Vehicle Code Seotion 17158 and Related Bections, 8 Cal. Law Beveon
Counm's, Ree,, Rxe., & Sropms 501 (1987). . .
goes far beyond elimination of imputed contribntory negligence be-
tween spouses. In making any recovery for personal injuries separate
property, it operates whether or not the other spouse has anything to
do with the aceident,




This change in the nature of all personal injury damages recovered
by married persons has had unintended and unfortunate eonsequences, -
It results in injustice to the spouse of the injured party in a number
of eirenmstanees : '

(1) Even though expenses incurred as 2 resuit of personal injuries
&re paid from community property, damages awarded as reimburse. |
wment for such expenses are made the separate property of the injured
Spouse, thus depriving the comumunity of reimbursement for those sx-
penditares, See Brann, Californig Personal Injury Damage Awards to
Married Persons, 13 U.CL.A. L. Rev. 587, 591-594 (1966).

{2) Although esrnings from Personal services are community prop- .
erty (and often the chief soures of such property), damages that
represent lost earnings at the time of trial and the loss of futore earn-
ings are made the separate property of the injured spouse. Had the
injured spouse suffered no loss of earning espacity, the community
would have received the benefit of sueh earnings, but the community
does not reecive the benefit of the damages received in lieu of such
carnings. This can be most unjust, for example, where the parties are
divorced after the injured spouse has fully recovered and returned to
work, for the damages received for personal injuries are not subject to
division on divoree even though suck damages represent esrnings that
would have been subjeet to division. - . :

{8) In the case of intestate death, the surviving sponse, who in-
herits all the gommunity property, may receive as little as one-third
of the damages awarded for personal injuries.?

2% avoid this infestes in case of intestate death, & workmen's compensation awerd
bee been held o be community proporty. Estate of Simoni, 220 Cal, App.2d 338
344, 88 Cal. Rei“' 848, 547. 848 (1963). Civil Code Section 1835, of
g;nrse. ‘preciudes auek & holding in the rase of an award of personal injury
mages,

(4) As separate property, the recovery for personal injuries may
be dieposed of by gift or will without lmitation.

In addition, changing the character of personal injury dsmages
from eommunity to separate property has had significant and un.
favorable tax consequences. There is no California gift tax on transfers
of community property botween spouses® and community property

2 Rev. & Tax, Cope § 15301, . . .
passing outright to the surviving spouse is not subject to the inberi-
tance tax? Personal injury damages, being separate property, do not

+BEY. & Tax. Cope § 13551 (a).
receive this favorable treatment. ‘ 2

Moreaver, most couples Frobebly eomrmingle the recovery with com-
munity property and may thus eonvert it into community property.’

5 H the tonds vecovered eannot be teaced, they will be treated as community property.
Bee Metcall v, Metcalf, 208 Cal. App.2d 742, 98 Cal, Bpir. 271 (1962). Even

ugh commingling falls short of the point where tracing hecomes impossibile,

iting the sward in the family hank account and nsing it for support of the

family may alone be evidence of an ment 10 transmute the recovery into
'gﬁm&:&itﬁ Gﬁrt}ge&tg] Bee Lawatch v. Lawatch, 161 Ca). App.2d 780, 790, 827
The tax consequences of such eonversion are significant, When one
Bpouse converts his separate property into cn;amupity property, the
donee’s one-half interest is subject to the California gift tax at date

of conversion.® Yet the eonversion of such property into commumity
S Eev. & Tax. Cove §§ 15201 and 15104, Conversion of separate dproperty into com-
) ate of

muzity property may aleo result in a feders] gift tax at conversion.
See 'L"f:[ted States v. Goodyear, 89 $.23 523 (3th Cic, 1038

¥
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property dees not perrnit it 1o pass te the surviving spoase free from
state icheritance fax as is the csse with other ecmmunity property:
Revenue and Taxation Code Sectlons 18650 and 15310 eharacterize
the egual interests of spovses it commumity property econverted from
separate property as separate property for inheritance tax purposes.
Thus an inghility to trace funds that represent personsl injury dam-
ages may have disastrous tax consequences when those funds are con-
verted into community property and commingled with other commu.

nity nity property.’

7 In Martin & M,iﬂer. Betale Plouning ond Fquel Rights, 40 Cal. RBJ. T08, 711
{ 1955) , it is steted :

Et would seem pradent to keep community pmperry which has resulted from
the conversion of separate propertv segregated from otber sommunity property,
or else the inheritance tax suthorities mizht amsome that all the commumity

roperty came from separate property, with disestrous tax conrequences, Trac-
ng thuz remaine 2 serious coneern of tax practitioners in this ares.

To eliminate these undesirable ramifieations of Section 164.5, the
Commisgion recomamends snactment of legiglation that would again
meke personal injury damages awarded to a married person against
& third pariy community property. The problem of imputed eontribu-
tory negligence should be dealt with in a way less drastic than convert-
ing all such damages into separate property.

Althongh personzl injury damages awarded to s married person
against a third party should be commurity property, the Commission
recommends retention of the rule that soch damages are separste
property when they are recovered for an injury inflieted by the other
spguse. ¥ damages recovered by one spouse from the other were re-
garded as eommunity property, the tortfeasor spouse or his insurer
would, in effect, be compensaling the wrongdoer tc the extent of his
mterest in the community propérty.

The Commission also recommends that damages for personal injuries
be the separate property of the injured apouse if they are reenvered
{1) after rendition of an interlocutory judgment of divoree and while
the injured person ana his spouse are living separate and apart, (2)
after rendition of a judgment of separate mainienanee, or {3) while
the wifs, if she is the injured person, ia living separate from her hus-
band. Earnings and securenletions in general are separate preperty
if zequired under these cireumstances. See Civil Code Sections 169,
169.1, and 169.2. Before enactment of Civil Usde Section 1635, it
was held that a cause of action for personsl injuries vested hy opera-
tion of law in the injured pariy upon dissolution of the marriage by
divorce B
& ¥n Washington v. Washington, 47 (s1.2d4 249, 253, 300 P.2d 589, B7L (1988),

Justice Traynor {writing the conrt's opinjon ) reasoned :
It is not uniair to the wrinjured spouss to terminate his or her interest in the
other’s canse of action for personal injuries on divoree. . . . A rule |
treniing the entirz cause of action 28 community property profects the come
munity interest in the elements thet clearly should heleng to it Althnugh such-
& role may be justified whes it appeara that the marrizge will continue, it loses
its force when the marriage ik dissobved after the cause of petion secrues. In sueh
u cage not only may the personal slements of dsmages such as past pain and
smffering be reasonably trezted es belonging. to the injured party, but the
dareages for futnre pain and suffering, focure expenses, and future loss of earn~
g are clearlF attzibufable to him a3 g dingle person following the divorce.
lﬂgmver es in any other case mvolving fetore earnings or gther afier acguired.
property, the wife's right, if any, to future support mey be protecied
awerd of alimony,

-




‘Divisien on Divoree or Separate Maintenance

Although earnings from personal serviees often are the chief source
of the eommunity property, Civil Code Section 163.5 makes personal
injury damages for the Joss of earnings the separate property of the

mjured spouse. As separate property, such damapes are not subject

to division on divoree or separate maintenaoee. This inflexible rule
seems espoeielly unjust in its application to cases in which a sub-
stantial portion of the damages was awarded to compensate the vietim
for lost earnings {hat wonld have heen received during the period of
the marriage pricr.to the divoree or separate maintensnee action,
These cannot he divided hetween the spouses even though the earnings
themselves would have been subject to division.

~ On the other hand, enactment of legislation that would again make
personal - injury. damages community property would make the sward
subjeet to division even theugh a substantiel portion of the award
represents the loss of earnings that would be reccived after the Judg-
ment of divorce or separate maintenance This aspect of the Com-
mission’s previous recommendation cansed it to be rejected by the
Assembly because, under thas recommendation, personal injury dam.-
ages could have been apportioned between the sponses in a divorce
action hrought shorily after the damages wera recovered. The Assembly
concluded that it would be undesirabie to create the possibility that
& court might award one spouse a share of the damages recovered by
the other spouse under these ¢ireumstances,

To overcome this problem, and beeause of the generally unique

nature of property received as personal injury damages, the Com-
mission recommends snaetment of a special provision governing dis-
position of such property on divoree or separate maintenance. Even
though such property should be made community property, all of it
should be awarded to the spouse who suffered the injury unless the
court determines from all of the faots of the particular case that
Justiee Tequires a division. The decision whether a division s required
should be made without regard fo which spouse ig granted the divarce
0r separate maintenance. Because of the variety of situations, the
special provision should not undertake to provide exact rules for
determining whether fo make a division and, if so, what division to
make. Rather, the statute should regquire the eourt to take into ae-
count the economic eonditions and needs of the parties, the fime
elapsed ' since the damages were recovered, and any other pertinent
facts in the case.

Moanagement of Property Representing Personal Injury Damages

Beeause Civil Code Section 163.5 makes a wife’s personal injury
damages separate property, they are now subject to her manage-
ment and control. It wonld be unnecessary and undesirable to change
this rule even though personal injury damages should be made com-
munity property. '

If the wife’s perconal injury damages were made community prop-
erty withont other modifieations, they would be subjeet to the hus-
band’s management aud control. The law would thus work nnevenky
and unfairly. A creditor of the wife, who would have been able to
obtain satisfaction from the wife’s earmings (Cnmm Cong § 187;
Tinsley v. Bauer, 125 Cal. App. 24 724, 271 P.24 118 (1954)), wounld
be unable to levy ou dameges paid to the wife for the loss of those
earnings. See Civi. Copz § 167, A husband’s creditor would be able

to levy on damages represeating the wife’s lost earnings even though

he eould not have reached the earnings themselves, See Crvim, Copz
§ 168. In effect, the award of damages would operate to convert an
asset of the wife, her sarning capacity, into an asset of the hushand,
Yet, no reciprocal conversion would take place upon the hushand’s
recovery of personal injury damages. .
Before enasctment of Section 168.5, Section 171e permitted the wife
to manage, inter alis, the eommunity. property that consisted of her
personal injury damages. If Section 163.5 is amended to make personal
injury damages community property, Seetion 171¢ should be amended
to return to the wife the right to manage her personal injury damages.

T
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Payment of Damages for Tort Liability of a Married Person

In Grolemund v. Cafferata, 17 Cal.2d 679, 111 P.2d 641 {1941), the
Supreme Court held that the community property is subject to the
hushand’s lahility for his torts. Tn MeClain v. Tufis, 83 Cal. App.2d
140, 187 P.2d 818 (1947}, it was held that the community property is
not subject to Liability for the wife’s torts. Both of these decisions
were based on the husband’s Tight to manage the community property,

. and both were decided before the ensctment of Civil Code Bection 171e

which gives the wife the right to manage her eamings. The rationale
of those decisions indieates that the community property under the

“wife's control is subject to lability for her torts and is not subject
‘tp Yiability fof the husband's torts, bui no reported decision has

decided the guestion. CF. Tinsley ». Bouer, 125 Cal. App 238 724, 271
P2d 116 (1954) (wife’s ‘‘earnings’ derived from ewbezzlement are
subject to the quasi-contractual liability ineurred by the wife as &
result of the embezzlement).

The Commission recommends enactment of legislation to make i
clear that the tort liabilities of the wife may be satisfied from the

community property subject to her management and conirol as well

as from her separate property. Such legislation will provide assurance
that s wife’s personal injury dameges will continme to be subject to
Yighility for her torts even though they are ecommunity instead of
separate property. .

A tort Hability may be incurred by one spouse becanse of an injory
inflicted upon the other. See Self v. Self, 58 Cal2d 683, 26 Cal
Rptr. 97, 376 P.2d 65 (1962), and Klein V. Klein, 58 Cel.2d 692, 26
Cal. Rptr. 102, 376 P.2d 70 (1962) (which abandon the rule of inter-
spousal tort immunity), It seems unjust to permit the liable spouse to
use community property (ineluding the injured spouse’s share) to
discharge that lisbility if the guilty spouse has separate property with
which to discharge the Hability. The guilty spouse should not ha
entitlad to keep his separate estate intaet while the community prop-

-erty is depleted to satisfy an obligation to the eo-owner of the eom-

manity. .

Aceordingly, the Commission recommends enactment of legislation
that ‘would reguire a sponse to exhaust his separate property to dis-
charge 2 tort liability arising cut of an njury %o the other spouse
before the community property sibject to the guilty spouse’s eontrol
may be used for that purpose. . -

imputed Contributory Negligence 7
Although the enactment of Section 163.5 bas had undesirable effects
on the ccmmunity property system, it did overcome the dectrine of

imputed contributery negligence between spouses. Eosctment of legis-

lation making personal injury damages eommunity property will again
reise the problem that Section 163.5 was enacted to solve,

The problem of imputed econtributery negligence should be met’

direetly by providing explicitly that the negligence of one spouse
doss not bar recovery by the other unless such coneurring negligenea

wonld be a defense if the marriage did not exist. This would retaim

the desirable and intended effect of Section 163.5.

~8-
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PROPGSED LEGISLATION,

The Commission’s recommendations would be effectuated by enaet-
ment of the following measures: :

An act to amend Sections 146, 163.5, and 1710 af, end to add
Bections 164.6, 1647, and 169.3 to, the Ciwl Code, relating
to married persons, including their. community property
ond torl lability. :

The people of the State of California do enact as follows :

' CIVIL. CODE
§ Ydé (omended)

S;:cmoz-r 1. Bection 146 of the Civil Code is amended ty
read: -

146. ‘In ease of the dissolution of the marriage by decres
of a court of competent jurisdiction or in the case of judg.
ment or decree for separate maintenance of the hupsband or
the wife withou: dissolution of the marriage, the court shall
make an order for disposition of the community property and
the guasi-community property and. for the assignment of the
homestead as follows: '

{a) £ Except ae otherwise provided in subdivision fe}, if
the decree is rendered on the ground of adultery, ineurable in-
sanity of extreme cruelty, the community property and guasi-
community property shall be assigned to the respective par-
ties in such proportions as the court, from all the facts of the
ease, and the conditions of the parties, may deem just.

(b} ¥ Except as otherwise provided in subdivision ¢}, if
the decree he rendered on any other ground than that of
adultery, incurable insanity or extreme cruelty, the commn-
nity property and guasi-community property shall be equally
divided between the parties.

(¢} Without rejard to the ground om which the deeree is
rendered or o whick party is granted the divorce or separate
matenance, community property personal injury damaoges
shall be assigned to the porty who suffered the injuries unless
the court, after leking into occount the economic condition
ond needs of each portw, the time that has clopsed since the
recovery of the domages, and all other facts of the case, do-
termines thot the interests of justice require amother disposi-
tion, in whick case the communily property personal miury
damages shall be assigned io the respective parties in such
proportions us the court delermines to be just wnder the feels
of the case, As used in this subdivision, *‘ community properiy
personal injury dgmages”’ means all money or other prop-
erty received by o marvied person as community property in
satisfaction of a judgment for damages for his or her personal
injuries or pursuani io en agreement for the settiement or
compromise of 4 elaim for such damages.

4e} (d} If o homestead has been selected from the comu-
nity property or the gquasi-community property, it sy be
assigned to the party to whom the divoree or deeree of sepa-
rate maintenanee is granted, or, in cases where a divoree or
decree of separate maintenanee is granted upon the ground
of ineurable insanity, to the party against whom the divorce
or decree of separate maintenance ig granted. The assignment
may be either absolutely or for a limited peried, subjeet, in the
Intter case, to the future disposition of the court, or it may,
in the diseretion of the eourt, be divided, or be sold and the
proceeds divided. .




£8% {e} If a homestead has been selected from the separate
property of either, in cases in which the deeree is rendered
upon any grovad other than incurable insanity, it shall be
assigned to the former cwner of such property, subject to the
power of the court to aseign it for a limited period to the
party o whom the divoree or decree of separate maintenance
it granted, and in cases where the decree is rendered upon
the ground of incurable insanity, it shall be assigned to the
former owner of saeh property, subjeet to the power of the
court t0 assign it to the party against whom the diveree or
decres of separate maintenance iz granted for a term of years
not to eseesd the life of sueh party. :

This section shall niot limit the power of the eourt fo make
temporary assignment of the homestead at any stage of the
proceedings.

Whenever necessary to carry out the purpose of this seedion,
the court mway order a partition or sale of the property and
a divigion or other disposition of the proceeds.

Comment, Subdivision (e) has been added to Clvil Code Bection
146 to provide a special rule for the disposition of persomal injury
damages. The smbdivigion is limited to *‘community properiy personal
injury damages.’’ Under some circumstences, personal injury damages
may be separate property when received. See Civil Code Sections
163.5 and 169.3. )

Subdivision (&) requires that the spouse whe suffered the injuries
be awnrded all of the community property that reprasents damages for
hiz or her personzl injuries unless the court determines that justice
requires a division, If justice so requires, the court may make such
division as is just under the facts of the particular case, without regard
to the grounds or to which spouse iz granted the divoree or separate
maintenance. Thus, the court can award the spouse against whom &
diverce is granted more than one-half of such dawages H the equities
of the sitnation so reguaire.

Subdivision (a) specifieally requires the court to take into account
the economic econditions and needs of the parties and the time that has
elapsed sinee the recovery of the damages as well as the other facts
in the oase. If the diverce or separate maintenance aetion is brought
shortly after the damages are recovered, the court—absent speeial
cireumstances—should award all or substantislly &ll of such damsges
to the injured spouse. On the other hand, if 2 number of years have
elapsed gince the recovery of the damages, this fact alone may be sof-
ficient resson to assign the personal injury Jamages to the respective
parties in sach proportions as the court determines to be just under
the facts of the particular case.

Under prior law, personzl injury damages were separate property
and therefore were not subject to division on divoree or separate main-
tenance unless they had been converted info community property. This
inflexible rule applied even where a substantial portion of sueh dam-
ages represented lost esrnipgs that would have been received during
the period of the marriage prior to the divoree. Subdivision (¢) pere
mits the sourt to avoid the injustice that sometimes resalted under
former law.

:Subdivision (e) applies even though money recovered for personal
injury damages has been invested in securities or other property. -
However:, if the amount received has been tramsmuted into ordinary-
community property. the sebdivision does not apply. Such transmuta- '
tion can be zecomplished hy agreement, See Civi Cope §§ 158-16%.
The parties may commingle the proceeds of an award with other com-
murnity property. If the proceeds so commingled cannot be traced,
they must be treated as ordinary community property and subdivision
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(¢) is not applicable. Cf. Meicalf v. Metealf, 209 Cal. App.2d 742, 26

Cal. Rptr. 271 (1962). Even though commingling falls ghort of the
point where tracing becomes impousible, depositing the proceeds in
the family bank account and using them for the support of the

-family may, under some cireumstances, be sufficient evidence of an
agreement to transmute the award into ordinary community property

and to make subdivision (c¢) inappliesble. &F. Lawateh ». Lawatch,
161 Cal. App.2d 780, 790, 327 P.24 603, 608 {1358)..

§ 143.5 (amanded)

aSE..G. 9. Section 1635 of the Civil Code is amended tfo
read :

1635. Al dameges; special and general: awarded & married
poroon 18 o eivil aetion for personal mjuries; ave the soperate
propenty of soeh moveied persen: All money or other prop-
erty peid by or on behalf of a married person to his spouse
in satisfaction of a judgment for damages for personal injuries
to the spouse or pursuant to an agreement for the setilement

or compromise of & claim for such damages is the separale.

property of the injured sponse.

Comment. Before enactment of Seetion 1635 in 1957, damages re-
eeived by a married person for personal injuries were community
property. Zaragosa v. Craven, 33.Cal.2d 315, 202 P.2d 73 {1649). Bee-
tion 163.5 made all damages awarded for persons! injury to a married
person the separate property of such person. Lichienauer v. Dor-
itewitz, 208 Cal. App.2d 777, 19 Cal. Rpir. 654 (1962). Section
163.5 has been amended so that personzl injury damages paid to a
married person are separate property only if they are paid by the
other spouse, In all other cases, the original rule—that persopal injury
damages are community property—applies because the charscter of
such damages is determined by Section 164 of the Civil Code.

£ 164.5 (new)

Sgo. 3. Section 164.6 is added to the Civil Code, to read:

184.6. If a married perzon is injured by the negligent or
wrongful act or omission of a person other than his spouse,
the fact that the negligent or wrongful act or omission of
the spouse of the injured person was a eoncorring cause of
the injury is mot a defense in any action brought by the
injured person to reeover damages for such injury exeept in
cages where such coneurring negligent or wrongful act or
omission would be a defense if the marriage did not exist.

Comment. Section 164.6 iz new. Section 163.5 was added in 1957
to overcome the holding in Kesler v, Pabst, 43 €al.2d 254, 273 P.2d
957 (1954), that an injured spouse could not recover from a negligent
tortfeasor if the ofher spouse were contributively negligent. The ra-
tionale in Kesler was that to permit recovery would allow the guilty
spouse to profit from his own wrongdoing because of his community
property interest in the damages. Seetion 163.5 made personal injury
damages separate property so that the guilty spouse would not profit
and his wrongdoing eould not he imputed to the innoecent sponse.

Section 163.5 has been amended to restore the original rule that
personal injury damages are eommunity property. To avoid revival of
the rule of the Kesler case, Section 164.8 provides directly that the
negligence or wrongdoing of the other spouse is not a defense to the
action brought by the injured spouse exeept in eases where such negli-

gence or wrongdoing wonld be a defense if the marriage did not exist.

§ 164.7 {new)

Sec. 4. Seetion 164.7 is added to the Civil Code, to read:

164.7. (2} Where an injury to 2 married person is caused
fn whele or in part by the negligent or wrongful aet or omis-
gion of his spouse, the community property may not be nsed
to discharge the Nability of the tortfeasor spouse to the
injured gpouse or his Hability to make eontribution to any
joint tortfeasor unti) the separate property of the tortfeasor
spouse. not exempt from exeention, is exhansted.
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" (b} This section does pot prevent the use of eommunity
property to discharge a Hability referred to in subdivision
(a) if the injured spouse gives written consent thereto after
the ocenrrence of the injury.

{¢) This section does mnot affect the right to indemmity
provided by any insmvance or other contract to discharge the
tortfeasor spouse’s liability, whether or not the eonsideration
given for such nontract consisted of community property.

Comment, Seetion 164.7 is new. As & general rule, a married per-
gson’s tort Hability may be satisfled from either his separate property
or the community property ssbject to his control. See Section 17le
and the Comment to thai section. Section 1647 has been added to
yequire the tortfeasor spouse to resort first to his separate property
to satisfy a tort obligation arising out of an injury to the other spouse.
When the liability i3 ineurred because of an injury inflicted by one
spouse upon the other, it would be unjust to permit the guilty spouse
to keep his separste estate intact while the community js depleted to

_ gatisfy an obligation resulting from his mjuring the eo-owner of the
community.

Subdivision (b) permits the tortfeasor spouse to Tuse community
property before his separate property in exhansted if he obtaing the
written consent of the injured spouse efier the occurrence of the in-
jury. The limitation-is designed fo prevent an inadvertent waiver of
the preteetion provided in subdivision (a} in & marriage settlement
sgreement or property contraet entered into long prior to the injury.

Subdivision (¢) is included to make it clear that Section 164.7 does
pot preclude the tortfeasor spouse from relying on any liability

insprance policies he may have even though the premiums heve

been paid with community funds.
§ 168.3 (new)

fygga B. ﬁeﬁti@ 164.3 is added to the Civil Code, to read:
3. _money or other property received b ; ied
person in satisfaction of a judgment for d&magess}ni ﬁr;:i
sonal Hijuries or pursuant to an agreement for the settlement
;:;1; gemtproz;nsgﬁ of & claim for such damages is the separate
operty - o mjured i : v I
ey persont if such momey or other prop-

{2} After the rendition of a j
mamtentnen; of 2 judgment or decree of separate

(b} After the rendition of an interl j

) L it , tory judgment of

divoree and while the injured person an e ivi
se;:arat% and apart ; or person @ his spouse are living

e] While the wife, if she is the injured is living
geparate from her husband. ’ person, s fiving

€omment. Section 169.3 treats o PECOVRr injuries

' 3 1 . v for personal

a married person substantielly the same as eamli::gs a'.:d ?cmi};?
tions are treated under Civil Code Seetions 169, 169.1, and 169.2,

l§ 171a {amendexd)

SEe. 8. Beetion 1714 of the Civil Code is amended to read:
171a. (a) Por cwil injurien eommitted by & mesried
Baobam okl Bet be lisble therefor; A married person is not
¢ for any injury or demage caused by the other spouse
exeept in cases where he would be Joindls linble with hew
sherefor if the marriage did not exist. .
(b) The Lability ¢f a married person for death or injury
to person or property oy be satisfied only from the separate
property of such married pevson and the community preperty
of which he haz the management and control,

“l2-
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Commest. Prior to the enactment of Seetion 171s in 1913, & hus-
band was iiable for the torts of his wife merely because of the mari
relationship. Henley v. Wilson, 137 Cal. 273, 70 Pac. 21 {19023, Sec-
tion 171a was added to the code to overeome this role and to exempt
the husband’s separate property and the community property subjeet
to his control from lability for the wife’s torte. MeClatn . Tufts, 88
Cal. App.2d 140, 187 P.2d 818 (1947). The section was not intended
to, and did not, affect the rule that one spouse may be liable for the
tort of the other under ordinary pirineiples of respondeat superior,
Perry v. McLanghlin, 212 Cal. 1, 297 Pae. 554 {1031} (wife found o
be hushand’s agent); Raensford v. Asinsworth, 196 Cal. 279, 237 Pae.
747 {1925) (busband found to be wife’s agent}; MeWhirter . Puller,
35 Cal. App. 288, 170 Pae. 417 (1917) {operation of husband’s eay
by wife with his consent raises inference of ageney). Subdivision (a)
revises the language of the section to clarify its original meaning.

Subdivision (b} bas been added to eliminate any uncerteinty over
the nature of the property that is subject to the wife’s tort Habilities,
The subdivision is consistent with the California law to the extent that
it can be ascertained. Grolemmund v. Cafferats, 17 Cal2d 679, 111 P24
641 (1941), heid that the community property is suhject to the hus-
band’s tort liabilities because of his right of management and sontrol
over the eommunity, MeClain v, Tufis, 83 Cal. App.2d 140, 187 P.2d
818 (1947), held that the cormunity property is mot subisct to the
wife’s tort lisbilities becanse of her lack of management rights over
the community. Under the rationale of these cages, the enaetment of
Civil Code Section 171 in 195)—giving the wife the right of manage-
ment over her earnings and personal injury damages—probably sub-
Jected the wife’s earnings and personal injury damages to her tort
Liabilities, but no case so holding has beer fonnd,

The fact that separate property has been comringled with eom-
munity property or that the wife's earnings have been commingled
with other community property does mot defeat the right of a judg-
ment, ereditor to-trace and reach such sarnings, See Tinsley v. Bauer,
125 Cal. App.2d 724, 271 P.2d 116 (1954) {commingling of wife’s earn-
Ings with other commumity property did not defeat right of judgment
ereditor to trace and reach such earnings to satisfy judgment based
on wife's quasi‘contractual Liability). _

SAVINGS CLAUSE

Sge. 7. This act does not confer or impair any right or de-
fense arising out of any death or injury to person or property
oceurring prior to the effestive date of this aet.

Comment. This act changes the nature of personel injury dam-
ages from separate to community property, To avoid making any
change in rights that may have become vested under the prior law, the
act is made inapplicable to causes of action arising out of injuries
that ocenrred prior to its effective date. Note, however, that the amend.-
ment to Section 171a appears to codify preexisting law.

|

An act to amend Section 171c of the Civil Code, releting ta*.
community property.

The people of the State of California do enact as follows:




€ivil Coda § 171c (amended)

Seorios 1. Section 171e of the Civil Code is amended to,
read: i )
171e. Notwithstanding the provisions of Sections 1612 snd

178 of this code, and subleet t6 the provivions of Sestions 364

and 160 of this eode; the wife has the management ; end con-

trol and dispesition: other then testamentory exeept an othor-
wise permitted by laws of the community persongl property
money earned by her, and the community personal. properiy
received by her in sutisfaction of & judgment for domages
for personal injuries suffered by her or pursuant to an agree-
ment. for the settlement or compromise of & claim for sueh
damages, until it i commingled with ether community prop-
erty subject 16 the manegement and control of the husband,
except that the husband may use suck- community progerty
recetved oz damages or in settlement o compromise of a clasm
for such damages to pay for expenses incurred by resson of
the wife’s personel injuries and to reimburse his separote

properiy or the comsmunily property subjeet #o his MAREFE- .

ment and condrol for ezpemses poid by reason of the wife’s
personol injuries . . ™ ' ‘

Pazrana puek tise as ¢ wife may heve the mesagement
esntrel and disposition of sueh money; e herein provided; ehe
way not make a gift theveof of the community property under
her managemont and control | or dispose of the same without &
vatuable consideration, without the written consent. of the hus-
band. The wife may not make o testamentory disposition of
such communily property except as otherwise permitied by
law. . :

This seetion shall not be construed as mwaking such meney
earnings or dumages or property recesved in settlement or
compromise of such damages the separate property of the
wife, nor ag changing the respective interests of the husband
and wife in such money community property . as defined. in

w

Section 161a of this eode.

Comment. Prior fo 1957, Seetion 171e provided that the wife had
the right to manage snd control her personsl injury damages. When
Seetion 163.5 was enacted to make such damages separate instead of
comMmunity property, the provisions of Section 171e giving the wife
the control ¢ver her personal injury damages were deleted. Since the
amendment of Section 1635 again makes personal injury damages
community instead of separate property, Section 171e is amended to
zestore the provisions relating to the wife’s right to manage her per-
sonsl injury damages, . -

The personal injury damages eovered hy Section 171e are only those
damages received as eommunity property. Damages received by the
wife from her hushand are separate property under Section 163.5.
Other damages are made separate property by Section 180.3, Section
17le does not give the husband any right of reimbursement from
these damages since they are received as separate property. .

Bection 171e has been revised to refer to. ‘‘personal property” in-
stead of “money.”” This change is desigmed to eliminate the wnoer-
tainty that existed under the former Jangnage concerning the nature
of earnings and damages that were not in the form of eash. The hus-
band, of course, retains the right to manage and control the commu-
nity real property under Section 172s,

The reference to Sections 164 and 169 has been deleted as unneces.
sary; meither section is concerned with the right te manage and eon-
trol community property. : :

When act becomes effectiva :

.

Bec. 2. Thiz act shall become effective only if Assembly :
Bill No. __.. is enacted by the Legislature at its 1968 Regular
Bession, and in such case this act shall take effect at the same
time that Assembly Bill No. ... _ takes effect. '

Note: The bill referred to is the first of the two proposed measareq
contaired in this recommendation,
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