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# 63 1/5/68
Memorandum 68-19

Subject: Study 63 ~ Evidence {Commercial Code Revisions)
. " .

The Talifornia Evidence Code was enached in 19865 upon recommendation
of the California Iaw Revision Commission. Resolution Chapter 130 of the
Statutes of 1965 directs the Commission to continue its study of evidence.
One of the projects that the Commission has undertaken pursuant to this
directive is a study of the other California Codes t¢ determine vhat
changes are needed in view of the enactment of the Bvidence Code.

The Commission submitted a recommendation relating to the Commercial
Code to the 1967 legislative session. See attached blue pamphlet con- |

teining Recommendation Relating to the Evidence Code: HNumber 3--Commercial
Code Revisions {October 1966). After the proposed revision of Commercial

Code Bection 4103 was deleted from the bill recommended by the Commission,
the bill was enacted substantially as recommended by the Commission. The
revision of Section 4103 was deleted because the Commission, after further
consideration, was unable to ascertain the intent of the UCC section and,
hence, was unable to state with confidence that the revision merely mede
that intent clear.

The Permanent Bditorisl Board was sstablished by the National Con-
ference of Commissioners on Uniform State laws to consider and review
all smendments adopted in varicus states to the Uniform Commercial Code
and to determine whether such amendments were desirable. At the Conmis-
sion's direection, the Executive Secretary wrote to the Chairman of the
Permanent Editorial Board requesting the views of the Board on the 1967
legishtiﬁn enacted upon recommendation of the Commission and on the
meaning of UCC Section 4-103 (California Commercial Code Section 4103).
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This memorandum presents the results of an interchange of
correspendence between the Permanent Editorial Board and the BExecutive
Secretary.

GENERAL VIEWS OF PERMARENT EDITORIAL BOARD ON

AMENDMENTS OF THE UKIFORM COMMERCIAL CODB

The Permanent Editorial RBoard has, with rare exceptions, dis-
approved all emendzents to the Uniform Commercisl Code that have been
made in varicus states. The reason for this disapproval is stated in
a letter (September 19, 1966) from the Chairmen of the California Com-
mission on Uniform State laws to the Commission:

Secondly, we are very much concerned with the approach
to drafting the solution of the problem. As you know, the
Uniform Commercisl Code has now been adopted in forty-seven
states, the District of Columbia and two territories of the
United States, and it is anticipated that it will be uniform
in all) states in the near future. One of the prinecipal
benefits of uniformity in the commercial field is certainly
its desirability in interstate transactions. There are, how-
ever, a number of other benefite fram uniformity, not the
lesst of which is the benefit of decisions in other jurisdic-
ticns on ildentical langusge.

The approach to drafting set forth in your tentative
recommendation is destructive of the uniformity in language
between Californie and other gtates in a number of sections
of the Uniform Commercial Ccde. While it is true that

California departed from uniformity in language in a number
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of provisions of the Code when it was adopted in 1963, s
major effort is under way to bring back as many of these
sections as possible to conformity with the official text.
Further departures from the officiel text are not desired

and should not be made unless it is absolutely essential.

The same view is expressed in Exhidit I (pink) which is an extract
from the Report of the Advisory Committee to the Senete on the
Editorial Aspects of the Uniform Commercial Code. See also Exhibit
II (yellow) and Exhibit III (green){pages 1-3) attached for addi-

tional expressions to the same effect.
JUSTIFICATIOR OF 1967 LEGISIATION

The various attached exhibits take the position that uniformity
is so essential that any revisions of the Commercial Code that are
not officially promilgated must be disapproved. In connection with
this objection to the 1967 legislation and to the enactment of any
further clarifying legislation, consider the following extract from
a letter from the Commission to the Chairman of the California Commis-
sion on Uniform State Laws {November 9, 1966): |

The Cormission has concluded that legislation is needed
to classify the Commercial Code presumptions and to clarify
certain other provielons affecting the burden of proof or the
burden of producing evidence. Absent such legislation, the
California trisl courts will be required to construe the Commercial
Code provisions in accordance with the Evidence Code provisions.
However, partly because the Commercial Code provisions were not
drafted with the Evidence Code provisions in mind, the result that
a particular trial court will reach in construing a particular
evidentiary provision of the Commercial Code cannct be predicted
with certainty. The Commission believes that it would be undesirable
to delay the enactment of legislation that would eliminate this
uncertainty.



The Commission has also concluded that the addition of the
Uniform Commercial Code definition of a presumption to the Call-
fornia Commercial Code would confuse rather thaan clarify the
California law. There are two reasons for this conclusion:

(1) The California Evidence Code definitions of a presump-
tion affecting the burden of proof and a presumption affecting
the burden of producing evidence were drafted after a careful
study; the Commercial Code definifion of & presumption is incom-
plete and was criticized by the California study of the Commercial
Code for this reamson. (As you know, when Californie adopted the
Uniform Commercial Code, the definition of a presumption was
deleted because the Jaw Revision Commission was studying the law
relating to evidence end the view was taken that the Commercial
Code should conform to the scheme of presumptions that would
ultimately be adopted efter the Commission had completed its
gtudy. Thie study has now been completed and the Commercial Code
presumptions provisions can be revised to be consistent with the
detailed Fvidence Code scheme on presumptions and at the same
time to effectuate the apparent intent of the drafters of the
Uniform Code.)

(2) Some of the provisions of the Commercial Code are not
phrased in terms of presumptions but use the phrase "prima facie
evidence" or & similar phrase. Because of Evidence Code Section
602, these provisione create presumptions. It appears that
applying the Commercial Code definiticn of a presumption to these
"prima facle evidence" provisions would, in scme cases, be contrary
to the apparent intent of the drafters of the Uniform Code.

The Evidence Code does not affect the substance of the Com-
mercial Code provisions, but it does govern the procedural aspects
of the evidentiary prodblems that may arise under that code. The
Commission's recommendation seeks to make certain clarifying changes
that will minimize the problems that will arise when variocus pre-
sumptions provisions of the Commercial Code are applied in California,

California lawyers will soon be familiar with the Evidence Code
scheme on presumptions and the scheme should be the same for all
codes, including the Commercial Code. The Commission has concluded
that it would be very undesirable to have a different procedure (of
an unknown nature)} for dealing with evidentiary problems arising
under the Commercial Code than is used to deal with evidentiary
problems arising under all the other codes. The recommendation will
revise the Commercizl Code in conformity with the Evidence Code
scheme and will permit evidentiary problems under that code tc be
handled in the same uniform manner that all other evidentiary
procblems are handled. In this connection, the Commission believes
that it would be particularly undesirable to use decisions from
other states in interpreting ithe presumptions provisions of the
Commercial Code in view of the carefully drafted California scheme
on presumptions and the generally unsatisfactory state of the law
relating to evidence--and presumptions in particular--in most other
states.
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With respect to the substance of the recommendation, it
should be noted that the Commission did not exercise an inde-
pendent judgment on how the presumptions in the Commercial Code
should be clapsified. The Commission attempted to effectuste
the intent of the drafters of the Uniform Code to the extent
that that intent can be ascertained and to adapt it to the
California scheme on presumptions.

For the reason indicated ebove, the Commission has decided
to submit a recommendation on this subject to the 1967 legislature.

Despite the philosophical objections te revising the Uniform
Commerclal Code, the Legislature accepted the view of the Law Revision
Commission a2nd enacted the substance of the legislation recomnmended by
the Commission. The attached exhibits merely express the philosophical
objection to lack of uniformity and do not make a persuasive case that

the 1967 legislation enacted upon Commiseion recommendation should be

repealed.

REVISION OF COMMERCIAL CODE SECTION 4103
The Commission directed the staff to obtain the views of the
Permanent Editorial Board concerning the meaning of California Commercial
Code Section 4103. The letter the staff sent to the Permanent Editorial
Board included the following statement concerning this section. This
statement requires careful study eo that the need for the suggested
revision of the secticn will be understood:
Before considering the problem the Commission telieves
exists in Section 4103, the provisions of UCC section 1-102(3)
should be considered. This subdivision provides:
{3) The effect of provisions of this code may be
varied by agreement, except as otherwlse provided in

this code and except that the obligations of good faith,
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diligence, reasonableness and care prescribed by this

ccde may not be disclaimed by agreement but the parties

may by agreement determine the standards by which the

performance of such obligations is to be measured if such

standards are not manifestly unreasonzble.
This subdivieion appears to require the party seeking to rely upon
a standard established by agreement to establish that such standard
is not manifestly unreasonable. This interpretation appears to be
contrary tc the officisl comment which states: "However, the
section also recognizes the prevalling practice of having egree-
ments set forth standards by which due dilligence ie measured and
explicitly provides that, in the absence of a showing thet the
standards manifestly are unreasonable, the agreement controls."
Tc make it clear that the party contesting the standard established
by such an agreement has the burden of showing its unreasonableness,
subdivision {3) might be revised to reed:

« « - but the parties may by sgreement determine the standards

by which the performance of such obligations is to be measured

if unless such standards manifestly are net-manifestiy un-
reasonable.

The Commission's primary concern in U.C.{; section 4-103 [set out
below] is the meaning of the phrase "prima facie constitutes the exer-
cise of ordinary care" which appears in subdivision (3). The meaning
of the phrase "prima facie" is far from clear when used in statutes,
and the Commission has been unable to zscertain its meaning as used

in subdivision (3). What burden, if any, 1s placed on the other party
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upon proof by one party of "action or nonaction consistent with
clearinghouse rules and the like or with a general banking usage
not disapproved by this division"? FPossibly, the meaning of the

section would be mede clear if it were revised to read as follows:

4-103. {i) -fhétéffect of the provisions of ﬁhié‘&i&iaion
may be varied by agreement except that no agreement can dis-
clailm & bank's responsgibility for its own lack of good faith
or failure to exercise ordinery care or can limit the measure
of damages for such lack or failure; but the parties may by
agreement determine the standards by which such responsibility
18 to be measured if unless such stendards manifestly are nes
manifestly unreasonable.

(2) Subject to subdivision (3), Federal Reserve regula-

tions and operating letters, clearinghouse rules, and the
like, have the effect of agreements under subdivision (1),
whether or not specifically assented to by all perties
interested in items handled.

(3) Action or nonaction approved by this division or
pursuant to Federal Reserve regulations or operating letters
constitutes the exercise of ordinary care . andy-is In the
absence of special instructions, proof of action or nomaction
consistent with clearinghouse rules and the like or with a
general banking usage not disapproved by this division y~prima

facie-conciitutes establishes a rebuttable presumption of the

exercise of ordinary care. This presumption is a presumption

affecting the burden of proof and may be rebutted by proof
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that the standards established by clearinghouse rules

and the like or with a general banking ussge manifestly

are unreasonable.

(4) The specification or approval of certain pro-
cedures by this division does not constitute disapproval
of other procedures which may be reasonable under the
circumstances.

(5) The measure of damages for failure to exercise
ordinary care in handling an item is the amount of the
item reduced by an amount which could not have been
realized by the use of ordinary care, and where there is
bad faith it includes other dameges, if any, suffered by
the party as a proximate consequence.

In considering the revision of this section, the effect of
the last clause of subdivision (1) as applied to the regulation,
ete., listed in subdivision (2) should be taken intoc account.
For example, despite the last clause of subdivision {1), the
standards established by Federal Reserve regulations and operat-
ing letters apparently are not subject to an objection that the
standards so established manifestly are unreasonable. See first
sentence of revised subdivision {3).

The officlal comment to Section 4-103 states: ‘“The prima
facie rule does, however, impose on the party contesting the

standards to establish that they are unreasonable, arbitrary or

unfair.” Does this mean something other than the phrase "manifestly

are unreasonable" used in revised subdivisions (1) and (3) of

section 4<103. 8




One of the major contributions to the improvement of

California law that the Commission hopes to accomplish is

to substitute more precise language in place of such phrases

as "prima facle evidence” and “prima facie constitutes.”

Your view on the appropriate form of revision of U.C.C.

sections 1-102(3) and 4-103 would be of substantial assistance.

The two responses we received to our inguiry cbjected to any
revision of Section 4103. See Exhibits II and III. Subject to this
generel objection, Exhibit IIT states that the revision of subdivision
(3) of Uniform Code Section 4-103 {California Section L103) set out in
the material quoted above "are satisfactory and reflect the subdivision's
original purpose.”

The staff has no doubt that the revision of UCC Section 1-102(3)
and UCC Section 4-103 would clarify those provisions to state the
apperent intent of the Commercial Code more clearly. There is no
assurance, however, that the provisions will be construed in California
in a manner that is consistent wifL the intent of the Commercial Code.
(The fact that the Commission was unable to agree on the meaning of
Section 4103 indicates that the courts will have difficulty in
determining the meaning of the section.)

Revertheless, the staff has serious reservations 2s to whether
the Commission should undertake to clarify these provisions. Although
the provisions clearly deal with allocation of burden of proof and,
hence, deal with evidentiary matters, we might encounter substantial
objections to the revisions because they ternd to defeat the genersl

policy of retaining uniformity in the various states. The Commission,
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however, may wish to prepare a tentative recommendation, distribute
it for comment, and consider the comments received on the tentative
recommendation before it takes any final action on this matter.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Moo 6819 EXHIBIT I :

REPORT OF THE AINISORY COMMITTEE TO THE
SENATE ON THE EDITORIAL ASPECTS OF THE
UNIFORM COMMERCIAL CODE

TO THE HDNORABLE DONALD 1.. GRUNSKY, GHHIRMAN AND THE MIMBERG
OF THE SENATE INTIRIM COMMITTIL ON JUDICIARY:

The Advisory Committee to the Scnate on the Editorial
Aspects of the Uniform Commercial Code has maintained a
watchful eye on the Uniform Commercial Code since its effective
date in California on Jenuary 1, 1965. While a number of
problems manifested themselves at the time the Code became
effective in California, the great majority of thesc problems
seemed to work themselves out within a relatively short time
with the growing familiarity of the Bar and industry with the
provisions of the Code.

In additlon to wuatching the progress of, and dovelop- -
ments under, the ﬁniform Commercial Code in California, the
Advisory Committee has watched with interest the progress of
the Uniform Commercial Code in other states. When the Uniform
Commercial Code was adopted by the California legisluture at
its 1963 session, oﬁly sliphtly more than twenty states had
adopted the Code. 3ince that time the Uniform Commercial
Code bhas been adopled in the preat majopity of the remsining
states, solthat it has now been enacted in forty-nine 3£uteu *
and the District of Columbia, az weli as some of tho territories
of the Unibed Sbatesz. With sach subsequnnt‘udophlnn thﬁ value

of uniformity in the lanpuage of the Code s bocom: pruator,

In cnacting the Code in California in 1063 tho
Legislature made more than 120 changes in the official text
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of the ode, far more than have been made by any other state.
These changes had been suggested by the State Bar of Calif-
ornia, the Californis Bankers Association, and numerous other
interested groups who had made a stﬁdy'oflthe Code, and were
suhsequeﬁtly recommended by the Advisory Committee .~ Some of
theseighanges were made in the interests of clarifying the
langigo of* tho Code; othery woro made in the intercst of
retaining efisting California law which differed in some degree
from the official text of the Code. Others were made in the
belief -that a particular rule of law contrary to thst provided
in the official text of the Code was the better rule, although
in many such instances the primary concern was to have a state%l

rule so that the public would know what the rule was and could,

if desired, contract for a different rule in a given situation.

Following the wideépread adoption of the Code by

~ legislatyres of various states in 1963, the Permanent Editorial
Board for the Uniform Commércial Code, which had been set up

by the sponsoring organizaﬁibns for the Code, the American

Law Ingtitute and the Natidnal Conference of Commissioners

on Uniform State Laws, reviewed all of the unofficial amend-
ments which had been made in the respective states in enact-
ing the Code. This review included all of the amendments

which had been made to the Code in enacting it in California
in 1963. - | '

Under date of Ortober 31, 196& the Permanent
Edltorlal Board 1ssued its Rbport No. 2 covering all the un-
official amendments made 13 the states up to . that time. The
general conclusion of the Permonent Editorial Bourd was that
“none of the wnofficial variations is such an improvement over

the 1962 official text of the Code as to lead the Board to



recomnend it at this time." The report went on to examine
sach amendment which had been made in the various states

~ and set forth its reasons for the rejection of each.

Subzequently the Permuﬁent Edltorial Board has
promulgated ity "1966 Official Recommendations for Amcndment
of the- Uniform Commercial Cods" which adopts two of the amend-
ments to the official text adopted in California (Sections
2702 and 7209). In a prefatory note to that publication the
chairman of the Permanent Editorial Board announced" = restudy .

in depth of Article 9 on Secured Transactions."

wlﬁh thoe alwost universal adopllon of thoe Unllorm
Commercial Code in the United States, the value of literal
confbrmity with the official text of the Code as it exists
in almost all states is increased. With the increasing ease
of transportation and the consequent multiplication of inter-
state transactions, the necessity of having such things as
checks, contracts of sale, letters of credit, investment
securities and security agreements mean the same thing in
pach state has likewise increased. While there are many
values for uniformity in the law as between the states, one
of the values most oveflooked is the value which comes from
having court decisions of all of the states avallable to

construe a glven provision or provisions of the law.

With these considerations in mind, the Advisory
Committee has carefully reviewed the‘provisions of the
California Uniform Commercial Code in the 1ight of Report
' No. 2 of the Permanent Baitorial Board for the Uniform
Commercial Code and &s § result has reached the conclusion that
there are a substantial number of the amendments which were
made in Celifornia to the official text of the Code vhich may



be éhéngsd s0 that the California secticns may be amended |
back to écnform to the official text of the Uniform Commercial
Code. In addition to the smendments to conform the Callfornia
Uniform Commercial Code to the official text, the Advisory
Committee has considered a number of othér problemé—concerned
with the application of the Code in California and includes
certain recommendations for changes in the Code or in other
statutes which would be affected by the Code.

'+ Because of the decislon of the Permanent Editorial
Board to have a restudy in depth of Division 9 on Secured
Trensactions, the Advisory Committee is meking only those
recommendations for amendment in Division 9 which it considers
necessary or helpful on an interim basis until the results of

that restudy are revealed.

The Advisory Committes therefore recommends to the
Senate that the following amendments to the California Uniform
Commercial Code be adopted at the 1967 session of the Legis-
lature:
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Mr. John H. DeMoully,

Executive Secretary,

California Law Revision Commission,

School of Law,

Stanford, California 94305,
Dear Mr. DeMoully:
Thank you ever so much for your letter of

July 31 regarding California amendments to the Uniform Commer-~
cial Code to bring it in line with the California Evidence Code
which was enacted in 1965.

If you will send me sufficient copies of the printed
material which accompanied your letter I shall have enough
duplicates of your letter made here to enable me to circularize
the Permanent Editorial Board and the Chairmen of its subcommittees.

I cannot avoid being frank in replying to your letter.

I am very‘écrry, indeed, that California fognd it neces- -’
sary to still further destroy the uniformity of the Un%ﬁormiCommurs
cial Code by making changes in it to:conform.torthe‘Ca?iﬁorﬁia

Code of Evidence. It would have been far preferable tbwhtaﬁg
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SoHNADER, HammiBon, SEaai & Lew)s

Mr. John H. DeMoully -2

in the California Code of Evidence that this Code shall not be .
deemed to modify in any way any proﬁision of the Uélform Commer-
cial Code.

Imagine the confusion which‘would exist if the 50
states each amended the Uniform Commercial Code to make it con-
form to a local Code of Evidence, which could conceivably be
different in each of the 50 states!

The Uniform Commercial Code is by far the most im~
portant uniform act ever promulgated by the National Conference
of Commissioners on Uniform State Laws, It covers a field in
which uniformity of law among the states has become more, and
more, and more desirable. |

Experience of the Commissiocners on Uniform State Laws
during the 75 years of the Conference's existence has demonstrated
beyond the shadow of a doubt that, difficult as it is to obtain
the original passage of a comprehensive uniform act in all of
our jurisdictions, it is still more difficult, and vastly so,
to interest the states in enacting amendments promulgated by
the Conference.

As I have spent a substantial number of years in
assisting in the passage by ail of the states except Louisiana,
of the Uniform Commercial Code, I have more than a Passing interest
in this matter. There are now far too many non-uniform amendments

of the Code on the statute boocks of the states which have enacted

|
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SOHNADER, HARRIZEON, SEQAL & LEwis

Mr. John H. DeMoully 3.

it, We are doing everything in our power to get the states to
‘clean up their Codes so as to render them'consistent with the
latest Official Text.

Y hope that you can understand my dismay at the thought
of having each of the 51 jurisdictions which now have the Code
on their bocks, making non-uniform amendments so as to render
the C&de consistent with a local Code of Evidence or any other
local code.

'However, the views I have expressed are solely my own.

()

I shall be only too glad to circulate your letter among the
other members of the Permanent Editorial Board and the Chairmen
of its subcommittees. To enable me to do this I shall require
15 additional copies of the printed pamphlet and Senate Bill
No. 249,

Sincerely,

LS .

wm. A, Schnader
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September 8, 1967

Williem A. Scimader, Esqg.
1719 Packerd Building
Philadelphia, Paennsylvanis 19102

Re: Correspondence with Mr, John H. DeMoully,
Executive Secretary of tha Californis Law
Revision (ommission Begarding Actual and
Proposed Amendments of the Uniform
Commercial Code 23 Enacted in Csliformia
for the Purpose of Recomciling the UCC
with the California Evidence Code
Enacted in 1965

Dear Bill:

This 18 in reply to your letter dated August 28, 1967 to the
Members of the Permaneat Bditoriel Board and the Chalrmen of ite
Subcommittees encloszing sn axchange of correspondence between Mr,
DeMoully and yourself dated July 31, August 8 and August 10, 1967
and enclosing & copy of the 1765 California Bvidence Code with
Commants and & copy of the Recommendation of the Callifornia Law
Revielon Comrission relating to the BEvidence Code and Commercial
Code revisions,

In glancing through the 300 plus psage Rvidence Code, there is
evary indication that ¢this is & very thorsugh, cereful and scholarly
product that undoubtedly is of vaiue to the Stete of California and
vhich deserves commendstion from anyone interested in quality work-
manship. Since the Evidence Code indicster the location of the
California Law Revision Comafesicn is at the School of Law, Stanford




BiaNGrHAaM, Dana & GouLn
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University, I assume the Commission is baged In the Stanford Law
School and that its staff, if not the Comuission, {s drawn largely
from the Law School. Perhaps Mr. LeMoully is & member of the Law
School faculty.

Bafore commenting on the gpecific matters referred to by Mr.
DeMoully, I think your correspondence with him justifiss a few
words regarding general spproach., The American Law Institute,
the Rational Conference of Commissionars on Uniforwm State Laws and
the Californie Law Revision Commission are all dedicated to the
geuneral objective of improvement of the law snd, in varying degrees,
presumsbly are faced with similer problems.

In mwy own very considerabls work on the UCC since 1946, one
of the recurring and difficult problems faced in drafting the UCC
and in presenting the UCC to leglelstures has been that of perfecte
ioniem. Repeatedly, the Reporters, Editorial Board and Sponsors
have bheen faced with individuals who, for varying reasons and in
varying degrees, approved of our genersl and apecific objectives
but contended that we should do something more or make certain
changes to improve or "perfect" the ultimate product,

1 think it cen be said that, generally speaking, when any
critic or commentator pointed out genuine and serious defects,
those responsible for the Code attempted to correct the dafects
and, in the long, evelutionary process reguired for the development
of the Coda, generally wera able to do so. In many other cases,
however, we simply had to &dopt the position that it was infinitely
more important to complete and cbtain enactment of a Code than it
was to strive sndlessly for the impossibllity of parfection.
Repeatedly, therefore, while the Code was being drafted we had to
say to many “perfectionists” making comosnts and suggestions,
"There 18 some merit in what you say but we cannot keep making
.changes forever and the Code will have to stand as it {8 if we
are to ever have any Code at 2il.” Similarly, after the Code was
completed and enacted in a number of statez we have had to say,
'There is some merit ie what you say but the task of drafting and
obtaining enactuent of amendments is so prodigious, we think it
13 much better for everyone comcerned if individual states avoid
making separate amendments and the Editorial Board itself avoid
drafting and promulgating smeudments uniess there is strong and
clear necessity to do so.”
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Mr, DeMoully’s letters raise another general problem. He
sdvocates the existing and proposed Californis emendments to
obtain "more precise” stastutory langusge. I think there are fwo
sides to this statutory objsctive. Iu & certsin sense and in
some cages zreater precision in lsngusge is desirable. Om the
other hand, in 2 gensral "fode’ genmerallty in language is frequently
highly desirable. Almost certalely the UGS will ba the prevailing
taw of the country for the next 25-30 years or more. In this time
and in view of che Code's very wide coverage, genegality or flexi-
bility in statutory language to peralf gccomnrdation to new and
unforaseen situstiong can be very valuable., Teking a long view
of the Code and future operations under it, I hazard the guass
that in a majority of cases flexibility will prove to be of more
value than precision.

Approaching Mr, DeMoully's inquiries against this backgroumd,
1 do not think the preswsption preblems hs has raised were or are
serious encugh to justify the amendosnts slready enacted in Chapter
703 of the Statutes of 1967 or proposed in his letter of July 31.
At lszast this couclusion would heve been justified if California
had retainsd Section 1=-201{31) when it enacted the Code or if it
had simply emacted this subssction in 1967, Ona diffieculty ine
herent in separate and individual variations by any one atate ls
that when this process starts, iv is diffiecult to stop. Mr,
DeMoully’s letter itself furanishes two sxamples of this truism.
When California enacted tha Cods, it slected to omit Sectiom 1-201
(31). This omission created much of the wncertsinty lesding to
the presumtion difficulties which, in rur, lad to 1966 Pamphlet
No, 3 and this, in turn, to Chapter 703 of the Statules of 1967.
A second example lies in the fact that in the 1956 Pamphlet Ko. 3,
semdments wers proposed in subssetion {3} of Section 4-103 but in
Mr, DaMoully's letter of July 31, 1967, amendments are proposed in
subsections {1}, (2} sad (3} of Section 4~103 and also in subsection
(3} of Section 1-102.

Having thus expressed views as o the gensral approach adopted
by the California Lesw Revision Commlassion, 1 make the following
specific comments on the gaveral smendments in Chapter 703 of the
Statutes of 1967 snd Mr. DeMoully's further proposalss
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in the revised form of Section 1-202, Y think it
wag unwize for California to put in the statute the
limitetion of tha section rule to an action arising
out of the contract wihich authovized or required the
documant. T cen essily visuelize actions on lettars
of credit or pspers other {han the comtract itself
where the rule of 1-20Z would be uasful. Admitting
that Gfficial Comment 7 jusrifies the California 1imit-
ation, in thie instance I think greetsr statutory pre-
cision does more harm than good, 1 have no quarrel
with tha stating ilo Seection 1-202 of twos different
types of presumpiicn but I questlion whether this
"elarification" was nacessary.

I am delightad that the Californis Lsw Revision
Commisslon elected tov recommend Saction 1-209 rather
than emending cthe nine different sections referred to
in the Pawphlet No. 3 Comment and "clarified" by
Section 1-209, One can enly wish, however, that when
Californis originally enacted the Code, it had retsined
Section 1-201{31) which would heve made unnecessary
enactment of Saction L-209 in 1966. Of course, I do
not object to ths substence of Section 1-209,

i think the revised forw of Section 2+719(3) is
soxewhat more claar than the Spongor’s text but I
questtion whether this change wsz necessary.

With respect to ¥y. DeMoully ' s proposed further
changes in Seciion 1-W0Z({3} and &~103(3) set forth in
his letter of July 31, there may be a slight {mplica-
tion from the exlsting UCC text that ths psirty seeking
to rely upon & standard established by sgreement must
"egtablish that such standard 43 net manifestly ume
reasonable”; but this s far from clesr and the
contrary result is clearly indicated by the language
in the Official Comments to both 1-201{3) and 4«103(1)
"in the sbsence of & showing that the stardards mani-
festly &re unrefeonable, the agreement controls,”
Insercing this Llanguage in ths statutory text, 4s
auggested by Mr. DeMoully, is an apt illustration of
perfectionism which, while achieving some greatar
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"preclsion”, iz not essential and, certainly from the
point of view of ths Sponsors, is clearly outweighed
by the desirability of wnifcormicy,

In Sectlon 4~i03(2) the insertion of the qualifying
phrase "Subject to subdivision {3}," is sccurate but
contrary to the gemeral draftivg siyle of the Coda.

UCC provislonsare, in gensral, so interrelated thet if
this type of qualifying phrase were to be raquired con-
sistently, I would hazard the gueas it should be in-
serted in the UCC in not less than & thousand places.

Assuming the Californiz Law Revision Commission will
insist upon amending Section 4-103(3), I think the pro-
posed amendments of this subszection are satisfactory and
reflect the subsection’e origingl purpose. See the last
sentence of Comsent 4 to UCC, Section 4-103. In view
of that last sentence, agein I guestion whether the
change i3 necessary. Incidemtally, in rereading this
last sentence, I balieve the words "the duty’ were
somehow omitted afier the word "standards™ and should
be inserted the next time we corract errors ln Comsents.

I sm anclosing & copy of this letter which you may send to Mr.
DeMoully if vou s0 desirs,

Sincerely yours,

Enclosure
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