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WARNING: This tentative recommendation is being distributed so that
interested persons will be adviged of the Commission's tentative con-
clusions and cen meke their views known to the Commission. Any comments
sent to the Commission will be considered when the (Commission determines
what recommendation it will make to the Califormia Legislature.

The Commission often substantially revises tentative recommendations
as a result of the comments it receives. Hence, this tentative recommenda-

tion is not necessarily the recommendation the Commission will submit to

the Legislature.




NOTE

This recommendation includes an explanatory Comment to each
gection of the reaommended legislation. The Comments are written
as if the legislation were enacted. They are cast in this form
because their primary purpose ie to undertake to explain the law
as it would exist (if enacted) to those who will have oceasion to

use it after it iz in effect.




IETTER OF TRANSMITTAL

The California Iaw Revision Commission was directed by Resolu-
tion Chapter 13C of the Statutes of 1985 to make a study to
determine whether the law relating to Lhe rights and duties attend-
ant upon termination or abandorment of a lease should be revised.

The Commission published =z recommendzticn and study on this
subject in (October 1966, See Recommendatvion andé Study Relating to
Abandorment or Termination of a Lease, & CAL. LAW REVISION CCMM'N
REPORTS 701 (1967). oenate Bill Ho. 252 was introduced at the 1967
session of the legislature to effectuate this recommendation. The
bill passed the Senate but was not enacted. Problems that had not
teen considered by the Commission were brcught to its attention
after the ©till had passed the Senate and the Commission withdrew
its recommendaticn for further study.

The Commission has prepared a revised tentative recommendation
on this subject. In preparing this revised tentative recommenda-
tion, the Ccmmission has taken into account the problems that
caused it to withdraw its previous recommendation.




TENTATIVE
RECCMMENPATION OF THE CALIFORNIA
1AW EEVISICN CCMMISSION

relzating to

LEASES
RACKGROURD

Section 1925 of the Civil Code provides that a lease is a contract.
Historically, however, a lease of real property has been regarded as a
conveyance of an interest in land. The Iinfleence of the commen law of
real property remains strong despite the trend of recent years to
divorce the law of lezses from its medieval setting of real property
law and to adapt it to modern ccenditions by means of contract principles.
The California courits state that a lease 13 both a contract and a con-
veyance and apply 2 blend of contract and conveyance law Lo lease cases.
This blend, however, is frequently unsatisfactory and hersh, whether

riewed from the standpoint of the lessor or the lessee.

RECOMMENDATIONS

Right of lessor to Recover Demages Upon Lessee's Abandonment of

leased Property

Under existing law, when a lessee abardcns the leesed property
and refuses to perform his remaining obligations under the lease, his
conduct does not--in the absence of a provision in the lease--give rise
to an immediate action for damages as it would in the case of an
ordipary contraci. Such conduct merely amounts teo an offer to surrender

the remainder of the term. Welcome v. Hess, 90 Cal. 507, 27 Pac. 369 (1801).

A3 etoted in Kalaviiz v. Pacific Woolemwmare & Paper Oo., 25 Cal.2a 56k,
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671, 155 P.2d 24, 28  (194Y4), the lessor confronted with such an
offer has three alternative courses of actiocn:

(1) The lessor mey refuse to accept the offered surrender and
sue for the accruing rent as it becomes due for the remainder of the
term. From the landlord's s-andpoint, this remedy is seldom satls-
factory because he must rely on the continued availability and
solvency of a lessee who has already demonsirated his unreliability.
Moreover, he must let the properiy remalin vacani, for it still telongs

-

to the lessee for the duration of the lease. In addition, repented actions
ray be recesgary to recover all of the renl due under the lease. 7This
remedy is also unsatisfactory from the lessee's siandpoint, for it permits
the lessor to rcefuse 1o make any effort to mitigate or minimize the injury
caused by the lescec's defsult. See Lo Fart v, Aller, 28 ¢al.2d 829, 232
161 P.2d 433, 45a(10bs).

pl

{2) The lessor may accept the lessee's abandonment as a surrender
of the remainder of the term and regard the lease as .terminated. This
amounts to a2 cancellation of the lease or a rescission of the unexecuted
portion of the lease. Because in common law theory the lessee's rental
ebligacion is deperdent orn the continuation of his estate in land, the
termination of the lease in this menner nas the effect of terminating
the remaining rental obligation. The lessor can recover neither the

unpaid rent nor damages for its loss. Welccme v. Hess, suprs. More-

over, the couris construe any conduct by the lessor that is inconsistent
with the lessee's continued ownership of an estate in the leased
property 2s nn acceptance of the lessee's offer of surrender, whether

ar not such &n acceptance i1s intended. Torcich v. Time 01l Co., 103

Cal. App.2d8 677, 230 P.24 10 (1951). Hence, efforts by a lessor to

minimize his damages freguently result in tne loss of all right tc zhe

O




unpaid future rentals as well as of all right tc any damages fcr the
lass of future rentals.

(2) The lesscr may no.ify the lessee that the leased property
will be relet Tor the benefit of the lecsee, take possession and
relet the property, and sue for the damages caused by the lessee's
default. This remedy. Too, is unsatisizctory because the courts have

held that the cause of action for damages does not acorue until the

o

end of the originzal lease term. Treff v. Gulks, 214 Cal. 591, 7 P.2

697 {1932}. Hence, an acticn to recover any portion of the damages

will be dismissed ss premature 1f brought befeore the end cf the

origiral term. This may result in leaving the lessor without an
effective remedy where the term of the lease is cf such duration that wait-
ing for it to end would be improciicel os, for example, where the tenant
under a 20-year lease abandons the property afier only one year. In
addition, any profit made on the reletting probably belongs to the
lessee, not the lessor, inasmuch as Lhe lessee's Interest in the
property theoreticslly continues. Moreover, c<he lessor must be care-
ful in utilizing this remedy or he will f£ind that he has forfeited

his right to the rermaining rentals from his criginsl lessee despite

his lack of intent to 4o sc. See, e.g., Keuhaus v. Forgard, 14C Cal.

App. 735, 35 P.2d 1039 (193L); A. 4. Busch Co. v. Straus, 103 Cal.

Apo. 647, 284 Pac. 96& (1930).

The Commission has concluded that when the tenant breaches the
lease and abasndons the property, the lessor should have an immediate
right to resort ©o an sction for demages. The lessor ir such a case
should be entitled to sue immedistely for all damages--present and

future--caused by the abandonment of the property or the termination
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of the lease. He should not ke required to defer 2 damage action
~--the present (zlifornia practice--until the erd cof the term and
run the risk that the defaulting lessee will te insclvent or un-
available at the end of the term. The availability of a suit for
darages would not abrogate the present right to rescind the lease
or to sue for specific or preventive relief if the lessor has no
adequate remedy at law. Rather, an action for damages would pre-
sent the lesscor with a reasonable choice of remedies suck as those

available to a promisee when a promisor has breached a contract.

Right of Lessor to Recover Damages Upon Breach

by Lessee Justifying Termination of lease

A similar choice of remedies confronts the lessor whose lessee
commits a sufficiently material breach of the lease to warrant ter-
miration:

(1) The lessor may treat the breach as a partial breach,
decline to terminate the lease, and sue for the damages caused by
the particular breach. In such @ case, the lessor must continue to
deal with a lessee who has proven to te unsatisfaclory.

(2) The lessor may terminate the lease and force the lessee
to relinguish the property, resorting to sn acticn for unlawful
detainer to recover the possession of the property if necessary.

In such a case, the lessor’s right to the remaining rentals due
under the lease ceaces upon the termination of the lease. C(Costello

v. Martin Bros., 7k Cal. App. 782, 242 pac. 588 {1925).

(3} Under scme circumstances, ths lessor may decline to termi-

nate the lease but still evict the lessee and relet the property for

.




the account of the lessee. Iawrence Barker, Inc. v. Briggs, 39

Cal.2d 654, 248 P.23 897 (1952); Burke v. Horton, 42 Cal. app. 705,

184 pac. U5 (1913). See CODE CIV. PRCC. § 1174. 4s previcusly
stated this remedy is unsatisfaciory.

The courts have considered the lessee's obligation to pay rent
as dependent on the continued existence of the term utnder commeon law
property concerts. When the term is ended, whether woluntarily by
abandonment and repossession by the lessor or involuntarily under the
compulsion of an unlawful detainer proceeding, the rental otbligation
alsc ends. In the usual case where the lessor has no reason Lo
expect the lessee to remzin available and solvent until the end of
the term, continued adherence to this rule denies the lessor any
effective remedy for the loss caused by a defaulting lessee.

The Commlssion has concluded that the lessor should te able to
bring zn action for the loss of present and future rentals at the
time that the lease is ternminated because of a substantial breach by
the lessee. Under existing law, the action may not be brought until
after the end of the term of the lease. This new remedy would be an
alternative to existing rermedies that would continue to be aveilable.
{1) the vigh- to ‘reat the bresch o3 o rariial breach, regard the
lesse as continuing in foree, ard recover dnmsces for thc dctriment

caused by the bresch =ni {2) tic »ighi $0 rescind or canecl the lease.

Dutly of Lessor to Mitigate Damages

Existing law

Under existing law, when the lessee btrezches the lease ard

atandons the p.cperty, the lessor may refuse to accepl the lessee's
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offer 1o surrender his leaschold interest and may (1) sue for the
aceruing rent &s iu beccmes due for he remainder of the term or
(2} notify the lessee that the property will be relet for the
benefil of the lesses, retake possessicn and relet the property,

and sue for the damages caused by the lessee's defauli. Kulawits v. Facific

o

voodornware §& Faper (o., supra.  Thus, although the lossor nmay

mitigate damages--by reletting for the benefit cof the lessee--he

is not reguired to do so. Moreover, if the lessor does attempt to
mitigate the damages, he may lose his right teo the future rent if
the court finds he has accepted the lessee's offer .o surrender his
leasehold interest when he did not mean tc do so ag, for exsmple,
when his notice to the lessee is found to he insufficient. Dorcich

v. Time bMotor Co., supra. The result is that the existing law

tends to discourage the lessor from attempiing to mitigate the

damages.

Recormendations

General duty to mitigate damages. Absent a provision in the

lease to the contrary, when the lessee has breached the lease and
abandoned the property or hes been evicted by the lessor, Lthe lessor
should not be permitted to let the properiy remsin vacant and still
recover the rent as it accrues if the damages could be mitigated by
reletting the property to a suitable itenant. Instead, the lessor
should be reguired to mzske 2 reasonable effort to mitigate the
damzges by reletting the propertiy.

Tc achieve this objective the basic messure of the lessor's

darages should ve made the loss of the bargain represented by the
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proves could have bLeen or could he rozgserahly avaifed.

In other words, the lessor should be entitled o reccver the unpaid
future rents less such amount as the lessee proves could have been
obtained by reletting the propervy to a terant reasonably acceptable
to the lesscr. This burden of proof rile is similar to the one

applied in actions for breach of employment contiractg. See Erler v.

Five Points Motors, 249 4.C.4, 6h4, 57 Cal. Rpir. 516 {1967). The

recommended measure of damages is essentially the szeme as that now
provided in Civil Code Section 3308, but the measure of damages
provided by that section applies only when the lease so specifies
and the section is silen: as to burden of proof.

Ir addition, the lessor should te entitled to recover any other
darages necessary to compensate him for all the detriment caused by
the lessee's breach or which in the ordinary course of things would
be likely to result therefrom. This is the rule appliecakle in con-
tract cases under Civil Code Section 33C0 and would permit the
lessor to recover his expenses in rewaking possession of the property,
making repairs that the lessee was cbligated to make, and in reletting
the property.

The requirement of existing law <hat the lessor notify the
lessee before releiting the property to mitigste the damzges should
be elimirated. This requirement has discouraged lessors from attempt-
ing o mitigate damages and serves no useful purpose in view of the

recammended reguirement that the lessor be required to relet the
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acerues so lorg as he dees nol terming.e the lessee ¢ right to possession

M

of the properiy. These lesse provisiors would ellow tlhe leszor to guard
apainst the loss of the renials provided in the lesse and at the same
time would sllow the lessee to protect his interccis by obiaining s
new tenant.

The necd to provide the lessor with this remedy arises primerily

as s result of the advent of 'net leasge finarcing,' a practice whick

has turned the lesse inte an irperisat instrument for investment and

for the Tinancing of land acquislion cnd building.




An essential requirement in net lease financing is that there
ve no terminaiicn except for a uaking of the whole property bty
eminent domain, rejecticn of the lease bty the tengnt's trustee in
bapkruptcy, or a complete destruction of the land and building by

a flood which does not recede. Wiliiams, The Role of the Commercial

Lease in Corporate Financing, 22 FUS. 14w, 751, 752-53 {1%€7). Thus,

it is necessary that zny change in the law of leases in California
pregserve the ability of the lessor under such s financing agreement

to held the lessee unconditionally to the payment of the rent.l

Such agreerments are often complex. One exarple of such an arrange-
ment is described in Williams, The Role of the Commercial Lease
in Corporate Finance, 22 BUS. IAW. 791, 702, (1967): A Co. needs
a new building to expand its operations. It arranges for X to
purchase the land for the building. ¥ purchases the land and
leases it to A Co. on & short term lease. A Co. builds the improve-
ment and sells 17 to X. ¥ makes payment by means of an unsecured
promissory note. X then sells the land 2t cost to Investment Co.,
but retains the fee in the improverment. Investment Co. leases the
land to ¥ on a long term lease with £ net term basis which will
returrn a fair rate of interest or the iavestment of Investment Co,
X leases the improvement back %o A Co. on a net lease basis, and
sublezses the land to A Cc. con the same basis. X then mortgages
the ground lease and the improvement to Invesiment Co. for an
amcunlt egual to ithe cost of the building. X uses the proceeds of
the mortgage transaction to pay the promissory nove given by X
tc A Co. for the purchase of the improvement. Thus, A Co. has
rossesgion of the land and the improverent and has pzid out ne
cash which has not been returned; the only obligztion of A Co. is
©o pay the periodic rentals. X has spent no money which has not
been returned, is the moritgzgsor of the improvement and the sub-
lease and is primarily liable on the ground lease. ¥ has security
for the performance of A Co. in his cwnership of the equity in the
improvement. Investment Co., the investor, owns the land and has
it and the improvement as security for the payment of rent by A Co.
Investmert Co. also has the cbligaticon of X, as sublessor, as
security. Investment Co. bhas an investment which is now paying
interest equivalent tc a morigage in the form of rent.
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Where the lease is used as a fisnancing srrangement, the "rant"” is in
substance interesi and the ratz of th2 rent dzpends on the credit rating

of the lessee,

Wwill be

ancther

Ordinari
zlven 2 long term lezassz at &

lesses withcui a prime credit rating,

1y, 2 major lssses with a prime credit rating
lower rent thar would be asked of

If the origirnal lessee

abandons, the lessor may be atle to relet at a higher rental, but the

v lessee may not have
the lease had besn rads

would have beesn charged

the credit rating of the priocr lessee and, if

with The new lessee originally. a higher rent

i

te refilect the increased risk ir lecaning the

money secured by the lease,

In this type of case, a mitigation of

damages requirement would result ir the lessor's losing the benefit of

the transaction since the credit rating of the lessze= invelved in the

transaction determines the rent. Even where the iease is not part of

& financing arrangement, the same ceonsideration applizs because z lessas
with & prime credit rating will often be recuwired to pay less rent

than a terant whose ability to pay the rent is suspect. 1In addition,
where a Tinancing arrangement is not involved, the dssirability of a
rarticular tenarnt may be a factor that significantly influences the
arcunt ¢f the rental. For example, a lessor of a shopping center
may desire that a particualar tenant of outstardirg sualtity be loecated
in the shoppirg center to attract custcmers fcor the ertire center. 1In
order to attract this terant., the rent may be very favorable to the
tenart., If the fenant later wishes to lzave the leccaticn, thers may be
ne equivalent store willing to come ia. A store which caters to a dif-

ferant type of clientele may be willing to came in, but the lessor

may not want that store bzcause he wicshes to preserve the guality of the
¥

merchandising in the shopping center. At the present time, the coercive
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effect of the full rental obligation can be used by the lessor to make
the original tenant live up to its bargain. The recommended remedy

will permit the parties to retaln this effect of the existing law.

Forfeiture of Advance Payments

Adherence to common law property concepts in the interpretation
of leases has caused hardship to lessees as well as to lessors. Under
the existing law, lessees may be subjected to forfeitures that would
not be permitted under any other kind of contract. Where an advance
payment is designated as a deposit to secure faithful performance of
the terms of the lease, the lessor may retsin the deposit only to the
extent of the amount of damege actually suffered. But if the lessee
makes a payment to the lessor as an "advance payment of rent" or "in
consideration for the execution of the lease," the lessor is entitled
to keep the payment regardless of his actual damages when the lease is

terminated by reason of the lessee's breach. See Warming v. Shapiro,

118 Cal. App.2d 72, 75, 257 P.2d T4, 76 (1953).
In contrast, where the buyer repudiates a contract for the sale
of real property, any advance payments made to the seller In excess of

his actual damages are recoverable by the buyer. Freedman v. The Rector,

37 Cal.2d 16, 230 P.2d 629 (1951). Moreover, even though a contract for
the sale of property recites that an initial payment is in'"consideration
for entering into the agreement," the courts permit the buyer to recover
so much of the payment as exceeds the seller's damages if, in the light
of the entire transaction, there was in fact no separate consideratiqn

supporting the payment. Caplan v. Schroeder, 56 Cal.2d 515, 15 Cal.

Rptr. 145, 36k p.2a 321 (1961).

The distinction between a payment made as an advance payment of rent

or as a consideration for the execution of the lease, and security for the

lessee's performance is artificial and ought to be eliminated. A defauiting
-11-




lcsser zhould ke ertitled io relief from the forfeiture of an agvance
payment tlnt exceeds the damsges csused by Bis defzudt, resardless

of the latel attached to the payment by the provisioos of ihe lease.
A lessor should not have the righl o2 exoet forfeitures by the ariiul

uge of lancuage in & lezse.

Effect on Unlawful Detainer

Code of Civil Prccedure Zection 1174 provides that the lessor
may notify the lessee to quit the premises, and that such a ncotice
deces rot terminate the leasehold interest unlesss the notice so speci-
fies. This permits a lesscr to evict the lessee, relet the property
to ancther, and recover from the lessee at the end of the term for a
any deficiency in the rentals. The statutory remsdy falls short
of providing full protecticn tc the rights of both parties. It
does not permit the lessor to recover damages immediately for
Tuture losses; it doss not reguire the lessor to nmitigate damages;
and it doss not protect the lessee from forfeiture.

Arn  evietior under Section 1174 should terrirate the iessee's
rights under the lzase and the l2ssor skould be required to relet
the preperty to minimize the damages. AL the same time, the eviction
should not affect the lesser's right to enforce covenants in the
lease, such as a2 covenant not to compete.

The lessor's right to recover damages for loss of the benefits
of the lease should be independent of his right to bring an action
for unlawful detainer tc vecover the possessior of the property. . The
damages should be recoversble in g sevarate action in additicn te any
damages recovered as rpart of the urlawful dstainer action. ¢F coursse,
the lessor shculd not be entitled to recover twice for the same items

of damages.
~12-




Civil Code Szetien 3308

Section 3308 of the Civil Code snould be reviszad to limit its
applicaticn to perscnal praperty. Section 3308 vrovides, in effect,
that a lessor of real or perscnal preperty may recover the measure
of damages reccmmended above if the lease so provides and the lessor
chooses to pursue that remedy. Enactment of legislation effectuating
the other recormendaticns of the Commission would make S=ction 3308
superfluous insofar as real property is concerned. Section 3308 should
alsc be revised to 2liminate the implicaticn that arises frem its terms
that a iessor of perscnal property cannot sue Zor all of his prospective

damages unless the lease so provides,

Effective Dats: Application te Existing Leases

The reccrnmended legislazion should take effect or July 1, 1971.
This will permit interested versons te become femiliar with the new
legistation before it bacomes effeciive.

The legislaticn should net apply to any leases executed before
July 1, 1g71. This is necessary because the partiss did not take the

recommended legislation irnto account in drafting leases now in =2xistience.
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SECTIONS ADDRD 70 COVIL COOF

§ 15951, YRent” delined

1951, As used & Sections 1%51.2 to 1951.%, irclusive,

ok

"pent! ircludes charges ecuivalent to rert,

Comment. Ths phrase, “'ocluses chapgos oyulvalont o
rent,” refers to 2ll obligations the lessee urdertakes ir exchange

for use of the leased property. For example, 1if the defeulting
lessee had promisec to pay the taxes orn tne leazed vroverty and the
lsssor cculd not relet the property under a lease cither contairing
such a provision or providing sufficient additicral renial ic

caov

]

r the aceruing taxes, the loss of the defaultirg lessee's
assumption of the tax obligation would b inz uded ir the darmages
the lessor is entitlsd to recover urder Sectior 1551.2. The same
would be trus where the lease impeses orn the lesser the obligaticn

to provide fire, earthquake, or liabiiity insurance.




£ 1951.2

§ 1951.2, Tzrmiration of rsal property lease; dameges rccoverable

1651.2. f{a) Txcept as otherwise provided in Saction 1951,%,

if 2 lesses of rzel proporiy breaches the lease and abardons
the preperty before the end of the tere or if his right to
possession is terminated by the lessor bezause of a breach of

the lsasze, the lesss terminates and the lessor may rsccver from

the lasses:

but hzd net been paid at the tive the lease termirated;

{2} The worth at the time of Jjudgment of the amount by
whick the unpaid rent which had not besn earned at the time the
lease termirated sxceeds the amcunt of »enizl leoss that the
lesses proves could have been or could be reascrably avoided;
and

(3) Any other damopes necossary to compensate the lessor
for 211 the detriment proximately caused by the lesses's
failure to perform his obligations under the lease or which
in the ordirery course of things would be 1ikely to result
therafrom.

(b) Efforts by the lesscr te —itigate the damages caused
by the lesseels broach of the lecse do not walve the lessor's
right te recover damages under this scetion, Unless the partics
otkerwise agree, if the lessor relets the proverty after the
leass terminates urder this section, he is not accountabls to
the lessee for zny rent raccived ror the reletting; but such
rent, less the roasorable cxpenses of reletting, shall be offset

againgt any armount scught to be recovered under this section,
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Yotkirg ir this section affecis the right of the
leszscr ander a lease of roal oropesriy o Irdemnification for
1iability arising prior to the termiration of the leasc for
persoral injuries or propsriy damare where the leases provides
for such indemnificaticn,

(d) Hothirg in this section affects the right of the
lessor urder a lease of veal proverty %o scultable relief in any

ecase Whare such relief is approprinte,

Cormsnt., Sectiorn 1%51.2 statos the moasure of dameges where
+he lessco breaches the lease and ahardors the property or when his
right tc possession is terminated by the lessor,

"Rent! ineludes Ycharges egquivalent tec rent.” See Seetlon 1951,

The lessor is entitled to rocover theo amount of the unpaid rent
which haéd keen earned but had neot beer pazid at the time the lease
terminated. To this should, of course, be added interest 2t the lepal

rate to the date of judegment in accord with the general rule that

5 liguidated debt bears intersst, See Civil Code Section 3227,

=

h addition, the lessor iz artitled to recover the worth at the
tire of judgment of the amount By which the unpaid rent which had nat
been earned a2t the time the lease ter—inated cxeeeas the amournt of
rental lcss that was or could be reascrably avoided, Tn determinirg
the worth at the time of Judement of 2 rental payrent that was due but
not paid prior te the time of judgment, there should be added to the
amount by which the rental payment exceeds the amount of aveidable
rental lessz, intersst at the legal rate from the time the pavrent was
due tc the date of judegrment, wWhore - rental pay=ent 1s rnot due at the
time of judgment, the amourl by which the rental payment cxeeds the
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amount of svoldnble rentzl loss must be disecunted fe refleocet the

fact that it is beirg pre irto account
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the risk and other facters that bear on the waluce of reccivirg
the provayment urnder the eircumstances of the particelar case.

Under Sectiosr 1951.2(8)(2) the lesscs 1s arntitled to a credit
against the unpaid rent not only af all suma the lessor has reccliyed
or will reeceive upon a roletting of the preperty, but zlso of all
sums that the lessec can prove the lessor could obtair by acting
reesorably in reletting ths property.

Faragraph {3) of subdivision (a) of Zection 1551.2 makes it
clear that the measure of the tessor's rccoverable camages 1s rnot
limited to damages for the loss of past ard future rentals, This
paragraph adopts language used in Civil Ccde Section 3300 and provides,
in substance, that all of the other damages a2 psrson is entitled to
recover Tor the breack of & contract may bo recoversd by 2 lessor
for the breach of his lesse, For example, 1t will usually be
necessary for tho lessor to take possessien for a time to prepare
the property for reletiing and to secure 2 new terant, The lessor
is entitled to recover for the swpehses incurred for this purvosc
that he would not havs had if the lessee had not abardored the
property or breached the lease, In additicn, the lessor 1s entitied
to recover his expenses in retaking possession of the property, makirg
repairs that ths lesses was obligated to rake, and in reletiing the
property. If there arc other damages necessary to compensate the
lessor for all of the detriment preximately caused by the lessce,
the lossar is cntitled to rocover them alse. These weould include,

of courss, darmagss for the lesses's breach of specific covenants




of the lease-~-for example, a promise to meintain the

secure adsquate Tire, carthquake, or 1liability insuraree. DHoasonable

atiorneyls fees may be recovered if the lease so vrovides, See

Section 1951.54,

k)

cticr under Secticn 19531.2

o3

The statute of limitations for an
is four years in the case of a writicon lease and twe years in the
case of a leasc nct in writirg., See Cade of Civil Procedure Sections
337.5 and 339.5,

The basie measure of damages provided in Sceticn 1551.2 1is
eszentially the samz as that formerly deseribed in Civil Code
Seetion 3308, The measure of damages described in Section 3308 was
applicable, however, only when the leass so provided and the lessor
ehoge tec irvoke that remedy, Sxcept as provided in Scetier 1951.Y4,
the measure of darages urder Sectilor 1931.2 is applicanls to all

damages upen breach and abarcorment by

the Tease, Forsover, Section 1591.2 makes clear that the

lesses has the burden of proving the a~ourt he is erntitled to have

2 silent as to

]

i

of fset against the urpaid rent, while Section 3308 w
the burden of proof, Ir this restcet, ike rule stated is sirilar
to that now applied in actions Tor breack of cmployment ccniracts.

oo diseussion in Frler v, Five Foint  letors, 249 Cal, App,2¢ 560,

(W3]

57 Cal, Eptr. 516 (19A7).
One restlt of the enactment of Scetion 1951.2 is that the

lessor is nc leorger reguired to act efier the lease terminatces
uhder Seetion 1551.2 as if the lessec's right to have the lessor

perform nis obligations corntinued in exlcstence; unless the parties

- 18-




1951.2

otherviss agres, the Llesscr 1z excuased Trom furthsr perforrance of
nis cbligations afier the lezse terrinstes. Ir this respect

~

Section 1551.2 would change the resuli in fulawiiz v, Facific

Woodermare & Paper Uo,, 25 Col.2d &G4, 155 P,2d 24 (1604),

2]

Section 1%51.2 is rot & covprohensive staterent of the lessor!
romedicz. “When the lessee breachss the lease and abarcons the

property cor the lessor terminates the lessce's right to cossession

Pt

ki

4.
|_|

becange of esszcls breach, the lessor may simply rescind cor

carcal the leoase without scekirg affirmmative reliesf under Secticn
1951.2, “here the losses is 3till in pogsession but has breached
the lease, the lessor ray rogerd the leoase as contiruing in foree
and seek damages for the detrimont caused by the breach, resorting
tn a subseguent action if a further breach cccurs, Seection 1991.2
rakes no change in these romedies. See 30 Cal, Jur.2d Lardlerd
and Tenant § 344 (195£7,

The darage remedy prévided in Seetion 1951,2 ordinarily is the
gxclusive remedy when the lessee breaches the lease and abandons the
property or when his right to posssession is terminated by the lessor.
Nevertheless, in rare cases, the lessor =ay scek specific performance
of *the lesses's aobligations urder the 1lrasze, or he may sesk
injunetive relief %o prevent the lesses from interfering with his

rights urder the lezse, Ses Sectior 1%51.2{(d). For example, the
lessor's recovery cof damages under Sectlon 1951.2 would not

neccessarily preclude him “rom obtaining preventive relicf ta conforce

the lessec's coverent not te compete,

N

ection 1351,4 permits the parties “c provide an alfernative

it becores due, ZSee also

6]

reredy in thes lecse--rocovery of rent a

Seetion 1991.8 (retention of deposit or advance paymert as darages).

-19-




3Oi%51.z
Undar prior law, provisions in leascs for liguidated damages
upen repudiztion of the lease by the lessss wers neld to ke wnid

on the ground that thare ceuld be 1ittle prospective uncoriainty

fal]

over the ameunt of thes lessorts darages, Jack v, Sinsheimsr, 1

5

Cal, 543, 58 Pac. 13C (1899), Such holdings were vroper as lare &s
the Jessort!s cause of aciion upon breach of the lease ard abandon-
ment of the property or upor ferminaticn of the lessse's right to
possession was either for the rent as it became due or for the
rental deficiencics as of the erd of the lease term, Under Section
1951.2, hewever, the lessor's right to demagss acerues at tho time
of the breach and akandorment or when the lease is {erminated by the
lessor, ard the amount of the damages may be difficult ic deterrmine
in some ecases. Thils will frequently be the case, for example, if the
property is leased urder a percentapge lease, Tt may be the case
if the property . is urique argd its fair rental value cannot be
determired, Accordingly, the prior decisions holding ligquidated
damages provisions in leases to be vold are no longer autheritative
and, if the parties wish, they way in an appreopriste case provide
for liquidated damages which will be in licu of the damages provided
in the other sections of the statute. Such 2 liguidated damage
provision will be valid only if it meets the regquirements of Civil
Cede Sections 1670 ard 1671,

S¢ far as provisiens for liquidatod damages upon a lessor's
breach are concerned, such provisions wers upheld urnder the

preexisting lew if rcasonzble, See Seid Fak Sing v. Zerker, 157

Cal, 321, 24C Pac, 765 (1925). Nothing in Seetion 1951.2 charges

thi=z rule,




co1mn )
o LHAT L.4

5L L. Continuance of lease irn effzer afisr hreack 2nd sbhandooment

195150 (a) A lesse of real nroperty coatirues ir =ffect

aftzr the leasee hzog braaschzd the li:zss ard sbandenzsd  ths

property and the lessor may anforce 511 his rigkts and remedies
under the lease, includirg the richt to rvecover the rent as it
tseomes dus under the lease, If the l2ase so srovides and
ire_vdes cne or more of the fellowing provisicns:

(1) The lease permits the lessec sither to sublev the prope
erty or to aseign bis irterest in the less:, or bozh, o any person

reagonably accsptabie as a tenant to the lessor and doss net

gzt any unrsascnshle standards for the erminaticn of whether

4 persor is  reascrably acceptable e g ftzpnant  or for such

subietsireg or sssigrrers.

{2) The lease permiis the lessee =ither to gsublet the
property or teo asesigrn his irtersst in ths lzass, or both, if
the corsent of the lessor is obtaiped and provides that such
cengzny shall oot unreascrnably be withheld.

(b} A lesss described ir subdivisicr (2) terminstes whksn
the lesscr terminates the lessze’s cight tc possession.

‘el Tor the vurposes of this sectior:

(1) Hifcrts by the lessor no mairtair and presarve the
proparty after the lesses has vacoted the prozgerty do net
congtitute o termivaticn of the lessse's rigcht to nossession.

(2} The appointment of a receiver tpon initiative of the
legscr to protect the lessor's intercst under the

not constizute 2 terrmination of the lesses's right o posszssicr.

i




(A} Fotking in this ssaotlon affzcts he rigkt of the
legsor to rscover 1smasgss under Scotizr 135 ,2 after the legsor hns
bas terminated the lesses's risht to possescion

Comment,  Hven though the lzssze hag breachoed She lesas anR
eghandoned thz properiy, Section 1951.4 permits the lsssor te coantinue
to collect the rent 28 i% bzocpes dus under the lease raztrer ther to

wr

¥

remad

prizmarily on

ig avel

-

the Toss ture rent under

lable only if the

g provision permitiing the lassse to mitigate the dameges
vy stblottirg or assigring hie interest Zn the vroverty The right

to continue te ccllect the rent terrinates whasn the lesscr evicts
the lessee; ir such case, the daragss are computed under Section

1951.2. Thz avzilability of 3 reredy urder Ssotion 1551.4 does not
preclude ths lessor from terminating the right of a defaulting lessee
te pessession of the properiy ard thern utilizing the remedy provided

bectior 1951.2.

Where the lease gives the

alsc permits the

wrocerty, the losscr may reco

=

ZAIne

lease and at Lhe

nossessiorn and relet the sroperty

c

propertr. This allccatica of

aseinl whers the le

D

te most

r zpility to mansge

sronerty

n suitable ternszat

re

tnat Section 1951.2 pi

rzlettinz the propsriv.

lessze to sunle

5500 do

2800

Legsor the Szeticr 10514 remredy
let or 2ssign hils interest in the

zocmes due under the

Tims has no chligation o retzke

in the =svent the lossze abarndons the

burden of mirimizing the loss will

ag naot s

ard To sunerviss

degsires o avoid ths buarden

lesgor Lo mitizate the darages by

o




The ailoccaticn of the futy bo minisize

Torm of przliefl kas beer provided is than g

Thrihiage or improvererdt of ronl property would bhe zericasly jeconsroizas

right apon breach o tkz lease and soondonment

the right to recovsr darages under Section 1951,

™I

thke lzgsee's obligntion fo pay rert ardsr =

lease car e enforesd under existing law, iezsses have Teen utilized
oy cublic srifitics o Tinance the corstraction of nublic improverments.
The leszor constructs the inprovement to the specificaticns of the
purlic erntity~lesses, leases the property 2 improved to the nublic

er Lity. and &t the aad of the Serr of the lease =11 interest in tho

oroperty 2nd the irprovemsnt wests in ths tuvliz ertity. See, 2.g.

bl

Dezar v. Kuchkel, 3% Cal.2d 44l 218 2.24 521 (1950): Jcunty of Los

Arnveles v, Nesvig, 231 Cal. Anp.24 603, 41 Cal. Rptr. 9018 (1985).

Similizrly, 2 lessor may, in reliance on the lagsee's rerntzl obligza-

2 the

tisr urder s lons term s

=, cohstruct o

zcifications of the lesses for the wss T tne lessee during the

Szction 1951.4 aisc perrits thz lessor urder a lerg lerm :2ase
to assior tne right to receive the rent unier the leass in rsturn

3 - K

for the discounted value of the fubure rert. The Sectian 19%1.L
renzdy mskes the right to receive the rertal paymenis an attrzctive

investmart since is assured thot the rert will be paid




Undzr this

section,

to conitinus to perform his

in

contrast o
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e recoveraclz i addition o sry obtoer roellef or soours

o owhilch the lesgor or less:

corment.  Leases. like other conirsots,

litigation zrising ocut of the Ll=zess Sooticr L95:.8

That nothing in the other scctiong of the statute impairs o party's

LR

rights urdoer sack a provision =npd thal Civil Jeodes Zectioe LTLV

{eracted by Qzl. Stats, 3908,

5) appliss to leases.




£ 1G51.5, Afvence noyrents and dercsits

13518, (2} As vsed o Lhis sactior,

payment or deposit” meors moneys veoid

iroperty {10 as advance poynent of

4

= . o B - , -
consideration for the zxecutlion of the leagse. (3) rs -

Teitbful cerforrarcs of the tzros of the
lezse, or (L) as the substantisl couivalent of arny of thsse.
(v} An advance paywert or doposit shall be applisa
toward any amoant cecovarable by the lesscor. i the lassee
estarlishes that the advance payrert or deposit excsads ths

the lessges 1s entitled to

s
i
o
-
s
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-
ot
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armcunt recove

racovaer the zaxcess.

Sectien 1951.8 changes the Californisz law so thet--
regarcless  of labzl--any advance paynent or depasis shall be

treated the sems, i.e., shall bz applicd toward any onouant

recoverabiie by the lessor. If the propaymens

rocoveratle by the lasscr, “he

Secticn 1951.8 Zs dasigned

arid

Preedmar. v, Tke Rzctor, 37 Cal.2d 156, 230

Caplar v. Schroscder, 56 Cal.24 515, 735 Onl. Rptr. 145, 34 p.2a

21 (1951), spplicabie To coses arising out of the Treack of &

2. The Trecdmarn case held thet o willfully defzuliing vendes

Ea)
N

under o contract Tor the sals of real proparty mey recover the
excads of Mis part paymernts over the dansces cacsed by bis breach.

Tne Caplar case held thnt a wilifully fefaulting vendee couln

recover such an acvarce payrent even thoush the contract reciied “has

—ia




the =ndvancsz poyment was consideraticn for ths roviior. O the

consract.  The court lookel Leyo “he reol

wz and found thatb
there was in fact no separate conriderati-on Tor the advarce payrent
zgide from the cale of the property itseld.

Similarly, Sectiorn 1951.0 will permit o lesses

advonce payments, re

riless of how thsy ares designated in tho

il

lzass. T the court ficds that such payments are in facu iv con-

gidergtion Cor the right of pesssseior under the lease and are ir

zxcess of tle

‘te property and as damoges oy the dstriment

teotion 19518 doss not require a

conaicdoration.  The court must
censider the ernbirs agreement, the circurstances ander which it

a3 made, an? the understanding of the psrtiss. For examcole, the
partics roy have understocd that the rentel value of the crowerty
would rissz furing the tern of the lzsse.  The parties may have
contemplated some irnitial compensation for spoceial preparation of

tne rtroperty or to cormensate for the surreadsr off s now-vanished
coportanity to l=ssz to someore slse.  Ir esch case, the court

must detormine the corsiderstion fsirly ulloczvle to the vorticn

of the lezse term pricr to termination ard, in addition, the Zessor’s

Femoees s that the lesscr can refaln the Tull aw

ace him irn mne Tirancial position ne would nave

ingzes Tully performed.  Bince any sum pzid ty tho Lessec 1n eXce2ss

AF tnis smourt is o forfeiture insofor zs= the leszee 1s concernad

I




| Torrin law,  Urnider Tae
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Pricr Culiforniz law,

payment depsnded on whether Tihge asdvanco ayment was desigraled o

szourity dszoogis {lessee on advoares payment of

\ : \ .. .
rertal {lesses couid not recover), or o Fonus or congideravion

Tor the execatior o the loase (less;c 2ould not :::cvﬁ"). Cempare

o
=

YUnroivg v, Shaviro, 2158 Cal. App.29 70, 857 rogad 7h 16533 (412 000

forfeited becauss desigratad as bDoth a tonus ane an advance payment

with Thorpscn v, Swiryn, 9% Cal. App.24 £19

1 {advance payment of §2,500

derosit), Sez discussion in Joffe, Remedi of Caiifornis Lerndlerd

Uper. Abandonrent by Lessee, 35 So. Col. L. Rev, 34, Lb (1921):

Note, 26 Cal. L. Rev. 36895 {1G38). Although the Califorrnic courts

Leve rot vzt corzidered whether ths deetrine developsd i Frzedman

zna Capiar can or should be =ppelisd to leases, commentstors have

suggestad that the cases irvolving nrepeid rent and homisss are

now of d2oubptiul authority. Ses Harvey. & Study Lo Deternine

(T

Whataer the Fights ant patizs Attendart Gpon the Terminabion of a

Tease Should Be Revised, Sho0al. Lo Rev. 1281, 1173-017h (1945)

dmith, Contrzsctual Controls of Damages., 12 Hestings L. J. LEE

1961.5 will =l minate thisz vresyrtairty, Tor it makes *the principls

g

=
i
]

of clesrly apnlicanls

520 .

that this section is corcsrned soicely with
"aivance payrmerhs, or deposits.” Liguidsted danssges vrovisicons ir
leasss fixing in advrrcs the amouant of domzge

lessor will in circoumstancos




ner actlong

nonnling

R p - 1 . -
srovigions of Chapter 4 {cammen

it e ST Tart 3 oof the O

\4
(W8]
¢

I

t- acticrs for unlawlal Qetadirer, foreivle ontry, ond

(v} The brirging o8 an action urndsr the provisions of
Chapter L (comrercing with Section 1150} of Title 3 of Part
1 af  the Cods oF Civil Preocedure docg nct affsct the lessor's
rigat w0 tring o separate nction to recover damagss under

no dareges ghal

bt

(AW

53

o
.
v

Sacticn 13251,
Sor

stosequent cotiorn for ary detriment for which a claim

Jaroges was made and detzrmined on the merius in the previcus

ar roh the Jadgrert roeferred fo 1n Secticon
117 of the Oade =F Civil Procedure declares the forfeiturs of

the lezse, the lesscr's right to dannses after the lessor svicts

the lzsses iz Yimited to the remady that the lessor is provided

Comment . Seclilon 1952 ic to olarify the relotionship

retween Sections 1951-12G51.8 and ths caapier of She Jeodo of

relatirg to actions for unlawiul dctainesr. forcibie 2ntry,

and foreible detaziner.  Thoe zetions

“ivil Procedure chapher arce desiimed Lo provide o sunmery method of

rocovering passssgion of property.  Thost actlions may be uses

poat
e
o

cate the propzrly after

lessor whoss defaaliing lessze refuses L2

wermipsatisr of the lesss

L




Lessar has rooovered possessisn of the oropsrbty by oonoanlawiu
detainer acticon does not prec_uds him frow bringing a separatis
zotior ©o recover ths damages wo which he 1s ontizied undsr

2tions 1951, 1951.2, 1651.4, and 2951.5. Scre of the incidertal

the unlawivl detsiner action or in ar actiorn —o recover the damages
specifisd in Seeticns 1951, 1051.2, 195°..6. =nd 1351.5, Under
sction 1352, such damages may be recovared in zither aciion, but
tte lessor is eabitlsd to wul crne determination of the merits of a

cloim Zor damag for ory particualar detriment.

nct precluge the iessor from recovering

r.

demoges under Secsions 1951, 1051.2, 19351.4, and 1951.% or

aotaining speeific reniel to ernforse a covenant aot to competo.  IF

i

whz izgse is not terminated. it coniirues in Torce for ourposss of

2 covenznt, cuch a3 a covenant not o compete.  However, wher the
Tewgoee hag evieted the lessse undier the unlawiul detziner provislons,
he carrot proceed urnder the vrovisions of Section 1951047 & lessor

carnot eviet the terant and refuse to miligete damasges. In effect,

The lessor 18 nut to oan slection of

- i
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ifT tha tcorms

contract sxeo

leages exccrvted bhafors Janaary L, LO7L.
lezge executen ok oor after January 1. 199
of the lezse wsre fixsd by o iease or othor

uted Belzrs January 1, 1271,




[P
-
o2
T
a2
4

.. Hetural resources sgraensrts

15524, An ggrzemsat for the expiloraticon for or the

natural rascurcss ls not a ifeass of real provsrty

maaning of Saoctions 1251 to 255202, irclusive.,

Cormznt.  Ar esgrecment for the exploration for or the removal
of ratursl resources, such as the sc-called ©li and ges iease, has
heer. characterized by the Catifornia Jupreme Court as a orofit a

prerdre in gross. Ses Dabney v. Fdwards, 5 (Cal.24 1, 53 .24 962

{1235}, Thase agreements sre distineuishsble from iensss gensrally.
The wrdinary lagse conterplates the use and vressrvation of the
property wWith compensation for suc

oags, while 2 natural rascurcss

agreement corzemplaotes the degtruction of the valuabls resources of

the preperty witk coprensatior for such destruction, Ses 3 Lindley,

Mines § 861 [3rd ed. 2514).

|'\"
A¥]

Sectichs 1951-:952 arz intended to deal with the ordinary

tvroperty, act with agreemerts for the exploration for
or thz renoval =P ratursl rescsUrees.  Accordingly, Ssction 1952,
limits these secticrs to their intonded purpese.  OF course, some
of tha rrincivlss supressed in these sectiong may e appllicablie fo
natural resources agresrerts. fecticr 1952.L does rot prohibit
application 2 such agreements of any of the vrinciples exuressed
ir this articie; it mersly providss that the statates foung here do

not reaguire such application.
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g 1952.6. Lease- purchass agreencnts of public entitiss

el

I052.6, Where an sgreement for 2 lease of rezl property
from or to any public entity or =ny nonprofit corperation

whas2e bitle or interest in the property 18 sublscet to

reversion to a pubiic entity would bhe made inva:id if any
provision of Szctions 1551 to 195%0.2, inclusive, w2re applicable,
Fuch provision ghall rot be applisable Lo such o lesse. s used
this sectisn, "puklic entizy’ includes the =zinte, a county,
oity 2nd county, oivy, distriel, yublicz suthkordity, public zgency,

Ti0n.

T

cr any other political subdivi:zirn or public corper

Jomment.  Sectisr 1552.6 ig included to prevert the appiication
P ooy provision of Sectiorns 1951 io 1952.2 to l=ase-purchass
agreemants by public ertitiss if such applicaticr would mekes ths

cgreemant invalid,




CORNYORMING AMERTMRIT O TIVIL C0DE

atherwlse providss, if A lease shail-ks 37 perscna: vronsrty

is termirated oy the lessor vy resnsor of any breach therecof
oy the lessee, the Lesegor shall thareupen bhe ertitled o recover
Trom the losszo

o

fl) The amount of the unpals vent, including chars

it
Ly

sguivalent o rent, which nad voon marned but had not besn

leagse terwirated sxczeds lhe amoun. of repizl losz tnat the

lessaz provas could heve bzen or coild be reasonabily avoided;

{3} iny other damages o compeasate the lessor

i~

Tor =ll the detriment prowimately cudased by ths 1

ee's foilure

4!

1e perform his obligationg aader the leasse or which o th

oriirary course of Zhings would be likely to resull ftherefrex

{b) Hothing in this section precludes thnz lsssor from

resorting to any other rights or remediss now or her-aft=r given

)
..3.4..




fer-vorpiat-cr-chargas-odquivaiers-ta-rensal-er-damages-fox

Cemment . Secticn 33CH hzs beor revizsd to sxelude reference to

H
1)
—
m
—
t
.
ot
o

lezzes of real properiy ‘thecauss, inscofar as ths section
real property, it has been superssded by Ssctions 1951-1352.4.
Thes zecticn hacs teen furthor arendsd to conform substantially

sertion should L2 roferred

a
o
-
o
3
—
o
5
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i
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=
jr
o
1)
)
ot
L)
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o
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the implicatior thaz, unizss the
izase so providss, a lesscor of personal property s not ertitled to

o termination of thse

recovor damagzs for prospectlvs
lesge by reascn of the treach Tnzreo
rase hes 8o neld, and tha csses invelving leases of real troderty that
have held that s lessor cannct imrmediatoly recover all of his future
damagesz have bezn bzsed on Teudal real srepsrty concepts tnat are

irretevanl when perscnsl property is involved,  Sec Harvey. A Study

to Determing Whether the Rightes and Dutl garnt Upnon Lho

nould Bz Revisod, 54 Sall L. Rev. LLLL {19GA
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§ 33%.%. Demages recoversbls uron chandonment or torminatiop of

oral leazz of real proparty

335.5.  Wherc o leass of rezal sropoety ls not in wriuing,

no 2niicn shali be brought undsy Ciwvil Cods Szction 1931.2 mors

thzn “wo vears after thke breack of the leasz and abandonment

of the properiy, or a7bzr the terminazicr of tho right of the
leasea o vosscasicn of the propsriy, wiichzver is the

sartier time.

m
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Cerment . The Lwo-yzar poriod provided i Ssctilon 33205 3
consistens with <he normal stazute of limitations applicablie o

~entracts ot in writing . S2e Code of Civil Frocedurs Sscilion 239,

See alse the Corment  +to Cade aof Civil Procedure Section 357.5.




