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MINUTES OF MEETING
of

CALIFORNIA IAW REVISION COMMISSION

OCTOBER 22 AND 23, 1970
San Fraencisco
A meeting of the Celifornia Law Revision Commission was held in San
Francisco on October 22 and 23, 1970.

Present: Thomas E. Stanton, Jr., Chairman
John D. Miller, Vice Chairman
G. Bruce Gourley
Noble K. Gregory
John N. McLaurin
Marc W. Sandetrom (O&tober 23)
Joseph T. Sneed (October 22)

Absent: Alfred H. Song, Member of Senate
Carlos J. Moorheed, Member of Assembly
George H. Murphy, ex offiecio
Messrs. John H. DeMoully, Jack I. Horton, E. Craig Smay, and Nathaniel
Sterling, members of the Commission's staff, alsc were present. Professore
Williem D. Warren, U.C.L.A. Law School, and Stefan A. Riesenfeld, Boalt Hall
lav School, consultants on the study on ettachment, garnishment, and exemptions
from execution, also were present.
The following observers were present:
John D. Bessey, Secramento Attorney
Charles Cowett, U.C. Davis Law Review
Loren 5. Dahl, Sacramento Attorney
Harvey M. Freed, San Francisco Neighborhood Legel Assistance
Foundation _
George H. Hauck, Research Assistant, Boalt Hall (Octcber 22 only)

E. N. Jackson, San Francisco Attorney (Octcber 23 only)
Frederick Pownall, San Francisco Attorney

Sitting with the Commission during consideration of Study 39 (attachment,
garnishment, and exemptions from execution) was Charles A. Legge, Chairman of the
Special State Bar Committee on Attachment and Garnishment. Garrett E. Elmore,

State Bar, also was present during a portion of the time Study 39 was discussed.
-1~
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ADMINISTRATIVE MATTERS

Approval of Minutes of QOctober 8.9, 1970, Meeting. The Minutee of the

October 8-9, 1970, meeting were approved with the following changes:

(1} On page 3, the third sentence of the discussion of the "Annual
Report (Unconstitutional Statutes)™ was revised to read: "The steff was
instructed to revise the report to indicate that petitions for certiorari
and an appeal to the United States Supreme Court have been filed in the
cagses holding unconstitutional the requirement of more then a simple
majority in municipal and school district bond elections.”

{2) On page T, the last two lines were revised to read: "requirement
of adhering to the unambiguous terms of a writing, & requirement that
apparently has been largely dispensed with under the csse law interpretation

of the California statutes.”

Invitation to Former Commissioners to Attend Lunch. It was suggested

that the Chairman extend an invitation to former Commissioners Sato, Wolford,
Arnebergh, and Uhler to sttend lunch with the Commission at an appropriate
time so that a suitable recognition of their service with the Commission can

be presented to them.

Publication of Inverse Condemmation Studies. The Executive Secretary

reported that he had discussed with the Continuing Education of the Ber the
possibility of jointly publishing the studles on inverse condemnation. CEB
indicated that it would be willing to anncunce the availability of the
publication in connection with the March 1971 course in condemnation and to
handle the distribution of the publiication to persons whe wish to buy coples.

Du
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The Commission suggested that the Executive Secretary continue to work with
CEB in an effort $o work out the details. When an arrangement is worked out
with CEB, the Commission will determine if it is satisfactory. The Commis-
sion was strongly of the view that the publication should include a Table of
Statutes Cited and a Table of Cases. These were consldered the minimum
tools needed to make the publication useful, especially if an index is not
included. An index slsoc would be desirable.

The Executive Secretary is to work out the details and to report to

the Commission at & subsequent meeting.

Nonprofit Corporation Study. Professor Sneed reported that his efforts

to interest an out-of-state law professor in supervising the nonprofit
corporation study was unsuccessful. He indicated that he would continue his

efforts to obtaln a consultant.
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STUDY 32 - ATTACHMENT, GARNISHMENT, EXECUTION

The Commisslon heard a presentation by Professor Riesenfeld, one of its
consultants on Study 39, and discussed his background study and other related
matters. Sitting with the Commeission were Charles Iegge, Chairman of the
Special State Bar Committee on Attachment and Garnishment, and the Commission's
research consultants, Professor Stefan A. Riesenfeld and Professor William D.
Warren. Also present during all or a portion of the discussion were:

John D. Bessey -- Dahl, Hafner, Stark, Marius & James (Sacramento)

Charles Cowett - UC Davis ILaw Review
Harvey M. Freed - San Francisco Neighborhood Iegal Assistance

Foundation
George H. Hauck - Research Assistant to Professor Riesenfeld
E. N. Jackson - San Francisco Attorney

Frederick Pownall -- Iandels, Ripley, & Diamond (San Francisco)

An edited trenscript of Professor Riesenfeld's presentation is attached
to these Minutes as an Exhibit. The major points he made are indicated below:

(1) The study will be a four-part study: attachment proceedings (pro-
vislonal remedies before judgment), wage execution, the exemption laws, and
technical improvements.

(2) There are three major occurrences that have prompted this study:
the Sniadach decision and the aftermath conflicting cases, the Federal Consumer
Credit Protection Act (the so-called Truth-in-Lending Act), and the passage of
the new California long-arm statute.

(3) There are many different constructions that can be given to the
Sniadach case. The decisions in various states since Sniadach are not con-
sistent. One California Court of Appeals has stated (in & brief paragraph)
that Sniadach applies to wage garnishments only; but courts in other stateg--
like Wisconsin--bave given Sniadach & broad application to all resident
attachment. Professor Riesenfeld is of the opinion that Sniadach will be

N
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given a broader application than just wage garnishments. He alsc i1s concerned
that the 1970 California attachment statute may be unconstitutional since it
merely abolishes wage garnishment but deoes not provide for notice and hearing
in other attachment cases.

{4) An important recommendation of Professor Riesenfeld is his suggestion
that the court be authorized to grant any appropriate form of equituble relief
where necessary to protect the interest of the creditor pending notice and
hearing. This would permit the court to design a decree that would protect
the creditor but would not be as harsh to the debtor as attachment. The decree
would be issued on ex parte motion. See Professor Riesenfeld's proposed
statute-~Section 538(6). The relief to be provided under subdivision (6) of
Section 538 (as revised) would include seizure of the property of the debtor
where that would be appropriate.

{5) Professor Riesenfeld also was of the cpinion that it was essential
that the order for attachment be issued by the judge rather thaen the clerk.

(6) An important policy question is when the notice and hearing must be
before attachment and when it is sufficient if the notice and hearing is after
the attachment is issued.

(7} Nonresident attachment should be revised in light of the new California
long-arm statute: attachment because a person is g nonresident should be limited
to cases where there is no personal jurisdiction over the nonresident. Never-
theless, because some cases will involve quasi in rem jurisdiction where per-
sonal jurisdiction cannot be cbtained over a nonresident, 1t is necessary to
retain nonresident attachment. Possibly, the suggested Section 537(2)(a) could

be revised to say "a writ of attachment mey be issued in any action . . . if

“5e
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(a) the defendant is not residing in the state and apart from the attachment

is not gubject to the jurisdiction of this state or if there is any reason-

gble doubt that the defendant is subject to the jurisdiction of this state ."

Where attachment is used as a basis for quasi in rem jurisdiction, the hearing
should he subsequent to the atiachment.

(8) In any case where there is not a prior notice and hearing, there should
be a subsequent notice and hearing. For example, there is no reascn why the
state should have an attachment for taxes without any notice and hearing. How-
ever, such notice and hearing could be after rather than before the attachment.
Sniadach, in Professor Riesenfeld's opinion, does not hold that prior notice
and hearing is required in every type of case, but this does not mean that a
subsequent hearing is not required. 1In order to forestall the possibility of
unconstitutionality, he suggests that, in the cases where no prior notice and
hearing are provided, a subsequent notice and hearing be required.

{9) If it is true that Sniadach requires a prior notice and hearing in all
resident debtor attachment cases--and there is a good chance that Sniadach does
have to be read that way, and there is an enormous amount of case law since
Sniadach on that peoint--you would have in every resident debtor attachment
case two hearings: (1) an ex parte summary hearing and (2) a plenary hearing
after the debtor is there. That, in Professor Riesenfeld's opinion, would be
a commplete waste of judieial time. Accordingly, he reccmmends that the reasons
for fraudulent debtor's attachment, where there is a prior notice and hearing,
be expanded and that resident attachment as such be abolished. The reasons
are: (1) the remedy is harsh, (2) the remedy is not really necessary absent

samething other than mere residence plus a particular type of cause of actioen,

-6-
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and (3) the dual hearing would be a waste of judicial time. And, to Professor
Riesenfeld, the third reason is the most persuasive.

(10) The so-called fraudulent debtor's attachment should be expanded
so that it would permit attachment, whether or not the defendant is a non-
resident, if the defendant does any of the following under circumstances which
permit the inference of an intent to hinder, delay, or defraud his creditors:

{a) He has removed or is about to remove property from the state.

{b) He has concealed or is about to conceal property.

{c) He has transferred or is about to transfer property.

(d) He has concealed himself within or absconded from the state.

{11) The writ of attachment should be issued by judicial order, not by
the clerk as a matter of course.

(12) The phase h--technical part of the study--should be commenced im-
mediately (the Commission agreed) rather than waiting until work is ccmpleted
on phase 1 through 3. Technical matters that should be considered in phase 4
inelude:

(a) Relationship between paragraphs (4}, (5), and (6) of Section 542 of
the Code of Civil Procedure.

{b) What is the effect of the Ccmmercial Code on the whole attachment
procedure?

{c¢) How do you garnish pledged stock?

{d) Can nonpossessory security interests be reached and, if so, how?

{e) Reaching current income.

(f) Section 69Ll--when do you sell things in action and when do you collect
them?

(g) Why should you examine a third person under Sesction 719; why can't
you proceed immediately under Section T207?

-T-
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(13) The most important question for consideration is whether the attach-
ment is to be issued by a judge or by a clerk.

(14) Weges of nonresidents should be protected to the same extent as wages
of residents.

(15) The problem of application of the attachment procedure to personal
injury actions needs further consideration.

(16) As a matter of practice, most commercial creditors do not cbtaein a
security interest under the Commercial Code because things just move too fast
(information provided by observers at meeting).

(17) A problem in need of immediate attention and one that should be &
proposal to the 1971 Legislature is the extent to which wages paid into a
bank account or deposited in a bank account can be attached.

(18) The provision of Section 538 relating to the effect of bankruptey
proceedings upon aveilability of attachment should be clarified. Professor
Riesenfeld is going to investigate whether the revisions to the bankruptcy
act result in an auvtomatic stay of all proceedings.

{19) A provision should be included in the proposed legislation to cover
the effect of a stay or dismissal on the basis of forum non conveniens. 1In
effect, the provision should convert the in personam proceeding to a quasi in
rem proceeding when there is a stay on the basis of forum non conveniens.

The Commission determined that the study would be an overall study, in-
cluding technical changes to improve existing law. The technical changes
would not necessarily be minor nonsubstantive changes but would include impor-
tant substantive changes. Professor Riesenfeld indicated that he believed,
subject to checking with Professor Warren, that a report covering all the
technical changes needed could be prepared in approximately a year. During

-B.
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the year, portions covering particular problems would be available for
consideration by the Commission.

Professor Riesenfeld was asked to review his recommendations and deter-
mine whether it was essential that his report be revised before it is sent
out for comment. Unless he concludes that the report needs to be revised,
the report is to be sent ocut for comment; the letter sending the report out
is to indicate that it is a report of the Commission's consultant, not &
Commission report. The comments received as a result of this distribution
should be presented to the Commission at the December meeting when the Com-

mission determines how it will proceed with the study.
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STUDY 71 - COUNTERCLAIMS AND CROSS-COMPLAINTS, JOINDER OF CAUSES OF
ACTION, AND RELATED MATTERS
The Commission considered the recommendation and the following materials:
Memorandum 70-110 describing the alterations made in the recommendation,
First Supplement to Memorandum 70-110 relating to the effect of compulsory
Joinder of causes on anticipatory repudiation, and revised versions of Code
of Civil Procedure Sections 11Th, 426.40, 426.60, and 1048 handed out at the
meeting. The following action was taken:

Recommendation, preliminary portion. The {ommission's recommendation

was approved as revised, after noting rewording of those portions dealing
with separate statement of causes of action, severance or consolidation of
causes and issues for trial, and miscellanecus revisions.

Recommendation, proposed legislation.

Section 1l7h. This section was approved in the form set out below:

Code of Civil Procedure Section 117h (Conforming Amendment )

Sec. 2. Section 117Th of the Code of Civil Procedure is smended
to read:

117h. No formal pleading, other than the said claim and notice,
shall be necessary and the hearing and disposition of a1l such actions
shall be informal, with the sole object of dispensing speedy justice
between the parties. Fhe If the defendant in any such action has a
claim against the plaintiff which is for an amount within the juris-
diction of the small claims court as set forth in Section 117, he
may file a-wverified-amswer an affidavit stating aay-rev-matter-whieh
shali-eonstitube-a-ecounterelaim such cleim ; a copy of sueh-amsvewr
the affidavit shall be delivered to the plaintiff in person not later
than 40 hours prior to the hour set for the appearance of said defend-
ant in such action. CThe-preovisions-ef-ihis-code-as-to-counterelaims
are-hereby-made-applienble-to-smail-eInine-eeurte; - ao-FRy-Aa-ineluded
within-$héir-Jurisdietieor- Such armswer affidavit shall be made onla
blank substantially in the followimg form:

) ~-10-
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In the Small Claims Court of ...... » County of ......, State of
California.

cvire ssesaes, Plaintiff, )
¥5.
TR d s vsvearny Defenﬁ&nt.:)

Eounterelaim Claim of Defendant

State of California, )
} ss. .

)

County of ......., )

trecssasnaeneass, Being first duly sworn, deposes and says: That
sald plaintiff is indebted to sald defendant in the sum of ..... ($u....)
for ......,, which amount defendant prays mey be allowed as-a-eeunterelsim
to the defendant against the eiaim-ef plaintiff herein.

Subscribed and sworn to before me this ..... day of sereey 19044,

LE NSRS ERE N EE N EEN N N IR NI

Judge (Clerk or Notary Public.)

Comment. The amendment to Section 117h deletes the former references
to "counterclaim" and makes other conforming changes to reflect the fact
that counterclaims have been abolished. See Code of Civil Procedure Sec-
tion 428.80. There are no compulsory joinder of actions or campulsory
cross-complaint requirements imposed upon either the plaintiff or defendant
In small claims actions. See Code of Civil Procedure Section 426.60{b) and
the Comment thereto.

Section 379. The case references at the conclusion of the Comment to

this section were modified by addtion of the qualifiers "See ......; but

BEE asrnd

Sections 383 and 384. These two sections which provide exceptions to

the old cormon law rules of compulsory joinder were approved for repeal.

-11-
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Sections 425.20, 426.20, 430,50 and others. . These.sections all make

reference to a "cause of action.” The staff wasiddregted to examine the

definition of cause of action %o determine whether the proposed legiélation
has altered its meaning in any way, and to determine whether substitution of
the words "count" or "theory of relief" would be appropriate in any of these

sections,

Section ho6,20. The staff was directed to revise this section to make

the date for determining which causes of action must be joined, the date of
commencement of the action, rather than service of summons. A sentence excepting
persons not served and who do not appear should be included to protect the
plaintiff from unknown "poet defendants who are never served. These changes
are to be made if, upon consultation with Professor Friedenthal, they meet
with his approval.

The Comment to this sectlon might be reviged to state that an example of
an alternative statutory provision is the case of splitting causes of action,
allowed for anticipatory repudiation of a lease, if the partles so agree.

Sections 426.40 and 426.60. Subdivision (a) of Section 426.40,

relating to the exemption of small claims court from compulsory joinder and
cross-complaint requirements, was removed from Section 426.40 and made

subdivision (b) of Section 426.60.

The first sentence of subdivision (a} of the Comment to Section 426,60
was revised to read, "Section 496.60 makes the provisions for compulsory joinder

of causes inapplicable to speclal proceedings.”

-1e-
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Section 426.50. The following sentence was deleted from the Comment to

this section: "Of course, subdivision (b} does not apply unless the cross-
complaint is timely filed; if it is not, the party may seek relief under
subdivision (a) but not under subdivision {b)."

Section 428.20. fThis section was clarified to read in substance as follows:

b28.20. When a person files a cross-complaint as authorized by
Section 428.10, he may join any person as a cross-complainant or cross-
defendant, whether or not such person was previously a party to the action,
if, had the cross-camplaint been filed as an independant action, the
Joinder of that party would bave been permitted by the statutes governing
Jjoinder of parties.

Section 1048. The expanded Comment to Section 1048, that authority

given to the court to sever issues may duplicate similar authority granted
by other statutes addressed to particular issues, was approved.

Operative date. The final section specifying the operative date of

the statute was clarified to allow the Judieial Council to make rules applicable

to actions pending at that time.

-13-
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EXHIBIT

EDITED TRANSCRIPT OF PORTION OF THE MEETING OF THE
CALIFORNIA IAW REVISION COMMISSION ON OCTOEER 22-23, 1970,

FITATING TO THE STUDY OF ATTACHMENT AND GARNTSHMENT

Note: The letter R indicates a statement by Professor Riesenfeld. The
letter € indicates a comment, question, or suggestion by either a Cammissioner,
staff member, or one of the observers present at the meeting,

[There was a brief introduction of those rersons present and an outline
of the procedure that would be followed at the mzeting. Professor Riesenfeld

then started his presentation. ]

TAPE 1

Four-part study

R The study which I prcpared and which hes been distributed to you is
Tentative Part I of a four-part study. Tae four parts d=al with four wajor
cubjects zlthough they are interrelated, of course. These four rarts are:

(1) Attachment proceedings-~that means provisional remedies before
Judgment.

(2) Wage exscution and what should be done in California as a result of
the Federal Truth-in-Lending Act.

(3) The exemption laws.

(4) Technical aspects of the t-nse topics listed sbove.

The first three topics will necessitate that other aspects--more technical

aspects of the whole process--are looked into, and I want to comment on that
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fourth aspect a little bit more, But generally spesking, sttachment, wage
execution, exemptions, and general technical improvements are the four major
packages, so to speak, which, if the Commission wishes us to pursue, we will

present in due course to the Comnission.

Part 4--technical amendments

The so-called technical amendments are not minor technical matters, but
woulé@ be rather important reassezssments of the California statutes. These
statutea present a patchwork of fragmentary amendments which perhaps have
caused more confusion than clarity. Let me give you one exemple. At a later
meeting, Professor Warren will discuss execution against earnings. This will
include not only past earnings--which now can be executed upon--but also
future earnings. In this cennection, wage deduction statutes like they have
in New York, Tllinois, New Jersey, and some other states will be considered.
Now if you have a statute which covers future income, should you amend our
statutes also to reach other scurces of future income? If so, I refer to
one case which is very perturbing.

This 1z a case called Meacham v, Meacham, 262 Cal. App.2d 248, €8 Cal.

Rptr. 746 (1968). 1In Meacham, an inventor had invented & device which is used
in dentistry called the Wizard Wedge. He had assigned his rights and the
know-how to a manufacturer in exchange for a share of the profits. A creditor
of the inventor tried to reach this share. Note that the debtor's right kad
an uncertain value because it represented forthcoming earnings over a pericd
of ~years. The creditor did not ask for a receiver which would probably have
been the best way under Cslifornia law. Instead, he levied upon the debtor-
inventor directly. Judge Lillie held that the levy and sithsequent execution

-
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sale upon notice were wvalid with the result that the debtor's contract was
sold at a very nominal price. The execution sale could not be set aside and
the levying creditor got the total income at a very small sum. Judge Lillie
did not discuss whether the creditcr should have proceeded by gzarnishing the
manufacturer who was paying over or whether he should have procecded by re-
ceivership. She merely held that this right in the future earnings was prop-
erty incapable of manual delivery which could be reached by notice.

I do not want to criticize the Meacham case, but I think the whole concept
of property not capable of manual delivery and how you reach it--whether by
garnishment or by any other proceedings--has to be studied. In partnership
--perheps you could have said the Meacham situation was like a joint venture--
& charging order would have been the appropriate means. At any rate, I would
suggest that, if the Commission goes into the problem of future earnings from
personal services, this opens up the whole question of how you reach future
income generally. For example, how do you reach nonnegotiable instruments?

Do you garnish the maker or do you garnish the payee? There are cases going
one way and cases going the other. The whole question of how future income
under a contract--whether contingent or unconditionel, matured or not matured,
all these variations--has to be looked into and studied in this stage because
there is a total confusion. One method at the moment which works is a receiver-
ship, but it is very rarely applied. In any event, there is scue need for study
particularly in the light of Meacham and other California cases. See also

Husted v. Superior Court.

Another technical matter which I think the Comission should look into is
the relationship between Ssction 659b of the Code of ({ivil Procedure--which

deals with conditional sales and chattel mortgages--~and the Uniform Commercial

-3~
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Code. Under Section 689b, the creditor is required to pay off the security
interest before he can reach the debtor's rights in the collateral. Is there
any real reason why, if everything is on record, the creditor should be re-
-quired to pay off the security interest? He does not do so in the case of &
pledge. If you have a possessory security interest, you reach the pledgor's
interest by garnishment and then you get the proceeds if there are any.
Should therefore the requirement of Section 689b be retained or, where we
have recordation, should the creditor be able to sell on an execution sale the
debtor's right in the collateral, subject to the security interest? This is a
question which should be studied. So there are innumerable technical questions
which are opened up by the proposals of Professor Warren and myself. Professor
Warren and I will submit these to the Commission in what I call package Number

4, but these technical improvements are interrelated with everything else.

Attachment and garnishment terminclogy

Now then, if I can address myself to attachwent and garnishment, which is
package Number 1. First, a matter of terminoclogy. We have in California two
writs. One before judgement is called attachment. One after judgment is
called execution. If you have an intangible, the levy of attachment is done
eccording to Section 542(5) of the Code of Civil Procedure. That is,

Debts and credits and other property not capable of manual delivery

must be attached by leaving with the persons owing such debts, or

having in his possession, or under his control, such credits and other

other personal preperty, . . . a notice .

Now generally speaking, that is called garnishment. You have to realize,

however, that in California garnishment is a mode of lewying an attachment

or levying a writ of execution; garnishment is not a separate and independent

ko
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proceeding as, for instance, it was in Wisconsin in the Sniadach case. That
is, we have one type of provisional remedy called asttachment. The attachment
is executed and served by levy, but the mode of the levy varies according to
the asset which is sought to be reached by the attachment. If you reach a
debt which is owed to the defendant, then you serve a notice on the debtor’s
debtor and that procedure is ccmmonly called garnishment. But it is not an
independent proceeding.

Attachment, in the course of history, has scmetimes been an original

pProcess and sometimes a mesne process. Qriginal process means that it is
the original writ by which the proceedings are commenced. Mesne Process means
that you start an action by filing a camplaint and the attachment is a remedy
which can be resorted to after the lawsuit has been commenced. In California
now--although it was not always so--attachment is a mesne process which means
that you have to commence a lawsuit by filing a complaint and then you can
proceed and ask for a writ.

Three types of attachment--resident, nonresident, and fraudulent debtor's
attachment

Attachment has traditionally been based on grounds of attachment which
I classify into three main grounds: namely, resident attachment, nonresident
attachment, and fraudulent debtor's attachment. Let me explain in detail what
those three terms mean. The nomenclature is not used by the California statutes,
but it is an historically accepted nomenclature.

Resident debtor's attachment permits an attachment against a Californis

resident without any further reason except that an action has been camenced
alleging a particular type of cause of action. Code of Civil Procedure Sec-

tion 537(1) provides simply that, in an action upon a contract, the creditor
-5-
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can have an attachment. Nothing else is required; nothing except that the
cause of action ies of the statutory type and the action hﬁs been ccmmenced,
It is not necessary that the debtor be a nonresident, It is not necessary
that the debtor has comitted an act of fraudulent conveyance, or concealment,
or anything else. All that is necessary is that there is an action against
the resident.

If you look at the history of the attachment provisions in California,
¥ou will see that California has wavered between having only some of these
three main types of attachment~-resident, nonresident, and fraudulent debtor's--
or all of them. However, for a long period now in California, resident debtor's
attachment has been available. That is, the debtor has been able to resort
to the provisional remedy of attachment without any reason other than filing
a particular type of action. That is not the law in many other states. Resi-
dent attachment does not exist, for instance, in New York, Ohio, or Pennsyl-
vania. These are three of the most populated states outside of California,
and there may be others. But I took the most populated ones because it was
important to me to show that very populous areas can live without resident
attachment. One of my recommendations is to repeal all provisions on resident
attachment and only leave frandulent debtor's attachment and nonresident
attachment in California. I would, therefore, like to point out that, until
1959, Pennsylvenia had the three types of attachment--nenresident attachment,
fraudulent debtor's attachment, and resident debtor's attachment--but, in
1959, Pennsylvania repealed the resident debtor's attachment without s ripple.

Nonresident debtor's attachment is an attachment which is sought against

a4 person who is not a resident of the State of California--esither because he

-6
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never was & resident or he has left the state with the intention not to return.
This has traditionally been a ground for attachment for a very long time.

(I would like to say parenthetically that in 1970 Assembly Bill 1602
attempted to distinguish a resident who left the state without inten-
tion to return from a nonresident., I think that somebody who leaves
the state with the intention not to return ceases to be a resident,
but that is not the bill which was enacted.

C May I ask a question? So that we do know what the present state of
the law is that we are dealing with, do I understand that A,B, 2240
was passed?-.

Yes,

|=

Both [A.B. 1225 and 2240) were passed. [See Cal. Stats. 1970, Chs.
1319, 1223.]

jea

A.B, 1602 was not passed.)

fed

R Nonresident attachment mey be either jurisdictional--that is, you need the
attachment to obtain jurisdiction--or it may be nonjurisdictional. In the
latter situation, the creditor can c¢btaln personal jurisdiction over the
debtor but, because the man is not a resident, there is some doubt whether he
will live up to his cbligation even if he is adjudicated in California. Theree
fore, in the case of nonresident attachment, I would like to distinguish fur-
ther between jurisdictional attachment and nonjurisdicticnal attachment. So
in the further presentation, I will classify attachment into resident attach-
ment, fraudulent debtor's attachment {discussed next), and nonresident attach-
ment, T will differentiate in the case of nonresident attachment between
Jurisdictional nonresident attachment and nonjurisdictional nonresident
attachment.

I now want to discuss what I call frawdulent debtor's attachment. In

the history of American attachment law, statutes have been enacted which
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provide resident attachment but only if the resident dees scmething which
threatens to frustrate the collectability of the creditor's claim. TFor example,
where the resident has concealed himself, has avoided service, has threatened
to make a fraudulent conveyance, or has entered into & contract by fraud, and
so on. If you look at cur new statute, these latter grounds are interspersed
with the grounds for nonresident attachment in Sections 537{2) and (3).
The plaintiff . . . may have the property of the defendant attached
- in an action against a defendant, not residing in this state,
or who has departed from the state, or who cannot after due diligence
be found within the state, or who concesls himself to avoid service
of summons . . . .,
Some of these reasons, if not all, except the nonresidency, authorize what may

be called fraudulent debtor's attachment. On the other hand, subdivisions (1)

and (4) of Section 537 authorize resident debtor's attachment.

Reasons why study needed

There are three major occurrences which have prompted the Commission to
look at this area of the law:

(1) The decision in the Sniadach case by the Supreme Court of the United
States and the aftermath of the cases which have followed Sniadach.

(2) The Federal Consumer Credit Protection Act-~the so-called Truth-in-
Lending Act.

{3) The passage of the new California "long arm" statute.
Those three cccurrences in my mind justify a loock again at the adequate or
inadequate, excessive or nonexcessive, scope of the availability of attach-

ment in California.

The Sniadach decision

What did Sniadach do? That is one of the big questions. The meaning of
Sniadach is a matter which has perplexed everybody, and my reading of Sniadach
8-
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is not entitled to greater authority than anyone else's reading. However,
Sniadach was based, if you take the majority cpinion, on an asccumulation of
aggravating circumstances. I list them as follows:

(1) The Wisconsin statute permitted garnishment of assets without notice
and hearing prior to levy;

(2) The levy deprived the debtor of his enjoyment of the assets;

(3) Even after the levy, the debtor could not obtain release of the
levy unless trial on the merits was had and the debtor wins;

{4) The assets consisted of wages;

{5) The state had a very paltry exemption statute;

(6) The claim to be secured by garnishment included collection fees;

(7) The debtor was & resident of the forum and readily subject to in
personam Jurisdiction;

(8) No situation calling for the protection of the creditor was presented
by the facts.

These eight aggravating circumstances, taken together, prompted the judg-
ment that the Wisconsin procedure was unconstitutional. That is possibly the
narrovest reading--that the procedure is not constitutionally adeguate if you
have eight sggravating clrcumstances of the severity of the clrcumstances in
the Sniadach case. The gquesticn now is whether Sniadach has to be read in a
more broadly conceived light. How does Sniadach affect fraudulent debtor's
attaciment? How dees it affect nonresident attachment? How does it affect
attachment other than wages? and so on., There are a multitude of guestions.

[It may be mentioned that the Sniadach case was to a certain extent fore-

shadowed by the decision in Hanner v. DeMarcus, 390 U.S. 736. 1In Hanner, an

execution sale was attacked as violatiwve of due process becsuse under applicable

law no prior notice had been given to the judgment debtor.]
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In Hanner, the Supreme Court refused to overrule the Endicott case [266
U.S. 2085] which had held that no such prior notice of the judgment before
execution was necessary. But there were strong dissents in Hanner, and the
dissenters wrote the majority opinion in Snisdach., So, in my wind, it
cannct really be said that all that Sniadach requires is prior notice and
hearing in case of resident wage attachment.

Cases which have followed Sniadach have reached conflicting results on
this question. Some courts have extended Sniadach to nonresident wage
garnishment whereas others have confined it to only residents. There is also
& question whether other assets are affected--bank accounts in which wages
have been deposited; bank accounts in which wages have not been deposited;
assets necessary for conducting a business. I have given you a survey of
the post-Sniadach cases, which is not completely up to date, in my report
at pages 21-2h. In that survey, I have carefully limited myself to cases
involving attachment and have not included cases involving other summary
proceedings. But I must tell you that a number of courts, including federal

courts, have applied the Sniadach rule to other proceedings. For example,

in Lapreese v. Raymours Furniture, Inc., decided by the Federal District
Cou?t for the Northern District of New York on July 209th, 1970, and reported
in CCH, Poverty Law Reporter, T 11915, the rationale was applied in a
replevin sult.

In short, by and large, there seems to be a tendency to expand Sniadach
rather than to restrict it.

Question. whether 1970 California Act Constitutional

Reading the cases I have mentioned, I have some question in my mind
whether the new Cslifornies act 1s constituticnal. Although this act
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abolishes wage garnishment with respect to both residents and nonresidents,
it dces not provide for notice and hearing in other attachment cases,
regardless of whether the assets attached belong to a resident or nonresi-
dent. In the light of the cases, which have accumulated after Sniadach,
I must sey that, frankly speasking, I have doubts whether the California
act will stand the test of constitutionality.

Moreover, the Supreme Court said in the Sniadach case that it would
not sit =s & superiegislature, thereby intimating that, regardless of what
the constitution requires, there should be a review of the legislative
policy. The statute, whieh I propose, is therefore not based on the fact
alone that snything else mey be unconstituticnal, but alsc on what I think
represents & consideration of both the creditors' interests and the debtors’

interests.

Statute Proposed by Professor Riesenfeld--special forme of relief for creditor

Attachment is a very harsh remedy and something easier might be devised.
I have tried to devise as a temporary matter something easier. If you will
look at paragraph 6 of Bection 538 of the statute, which I have submitied.
[The statute referred to is entitled "Draft of Amended Sections 537 and 538."
It was distributed at the October meeting and 18 s8lso included in Professor
Riesenfeld's study. ]

(6) After the motion for attachment and prior to the

hearing and determination thereon, the judge, Jjustice, or

referee may issue an order enjoining defendant from transferring

or otherwise disposing of his property or granting any other

relief sppropriate to protect the creditor against frustraticn
of the enforcement of his cleim.

-11-
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This peragraph, I think, in cases of need provides something less
drastic and still sstisfactory to help the legitimate needs of the creditor.
You see, present law 1s rather drastic. The property is either seized or a
keeper is appointed. You cannot appoint the debtor himself as the keeper,
and you cannot authorize the debtor to conduct his business under a restraint
not to do anything which is not in the ordinary course of business. There
are states which not only permit a debtor to be thelkeeper himself but also
to go on with his business. In contrast, in Californis, attachment is about
as drastic as drastic can be. It ruins everything. I thought that it might
be better if something less drastic could be devised. Therefore, while I
propose that the scope of attachment be restricted, I put in subsection 6
which tries to accommodate the legitimate needs of both debtor snd creditor.

let me add one thing more concerning the general theory of the attach-
ment remedy. This remedy originally grew out of proceedings in the English
commercial courts, and it applied only to absent foreign defendants. This
was called foreign sttachment for 700 years. The common law itself never
recognized attachment--except in early days as a method to campel appearance.
After the default judgment was invented, attachment disappesred. In the
United Kingdom todey, you do not have any provisional remedy comparable to
attachment. Attachwent in England means wage garnishment after a writ of
execution. And 53 million pecple of the common law background live guite
comfortably without any attachment. This is much more radical than what I
have proposed. Recently, England had a very extensive review of all these
procedures. Ome of their conclusions was that perhaps something like 1
suggest in Section 538(6) might be appropriate. However, anything as drastic
as our attachment does not exist at all in the United Kingdom.
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Of course, an order under Section 538(6) will be issued by the judge
or by a judicial officer and not by the clerk of the court. One of the
difficulties with attachment in California--just to refer to one of the
features which meke it particularly susceptible to & doubt on its
constitutionality-~is that it is iesued as a matter of course bty the clerk
of the court. 1In New York, an attachment is issued only by the Jjudge and
then only in his discretion. 1In other words, the New York statute lists
grounds of attachment. Only if those grounds are present, an attachment
may, but need not, be issued, Moreover, attachment in New York is by
Judicial order--not by a writ issued by the clerk upon the satisfaction of
some requirements--and the discretion of the judge is reviewable upon
appeal. Finally, in New York, to contrast it with California, attachment
is not available in resident cases but only in nonresident cases and in
fraudulent debtor cases. Obviously, the fact that one big state can live
with this type of an arrangement is one reason to ask whether we, in
California, really need all that we have or whether it is not, in some
respects, unduly harsh and unduly excessive. In short, whether attachment
should be allowed only after notice and hearing, whether it should be availe-
able in all cases or only some cases, whether an order of attachment should
be issued by the clerk of the court as & matter of right or whether it
should be issued by a judge as a matter of discretion, and whether its
harshness can be alleviated in certain instances, are all questions of
policy which should now be considered by the legislature of the State of
California,

-13-
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Now let me make two more points by way of introduction, and then we

can go into a little bit of the details if you are not exhausted. Attach-
ment, traditicnally, was a process used in an action at law. The couris,
therefore, have said: We have to take the attachment statute as it is; We
are not entitled to grant equitable relief, even in cases where some
equitable relief might be necessary., The fact that our Legislature has
enacted an attachment statute means that no other forum of relief showld
ever be granted. But the entire question of equitable relief and its
availability to both the creditor and the debtor are questions which I
would like to discuss with you. My views are set forth in Section 538(6)
which I quoted to you--attachment should not be the only provisional
remedy, but a judge should have the power to do other things if that is

necessary, especially if the scope of attachment is restricted.

Notice and hearing requlrement

Notice and hearing is the other point. This is a two-fold question:
Should the notice and hearing be before or after the attachment? What
should be the scope of the hearing? In California, we have certain hearings
on the attachment after the attachment has been served and issued. Thet is,
Section 556 of the Code of Civil Procedure provides:

556. The defendant may also at any time, either before or after
the release of the attached property, or before any attachment shall
have been actually levied, apply, on motion, upon reasonable notice
to the plaintiff, to the court in which the action is brought, or to
a judge thereof, thet the writ of attachment be discharged on the
ground that the same was improperly or irregularly issued.

If Section 556 is taken without due caution, you might conclude that the
defendant, after the writ of attachment has been issued and levied, can, at
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any time before the conclusion of the lawsult, argue that the attachment
should be set aside because it was improperly or irregularly granted
without particular regard to what "improperly or irregularly” means. But,
in the 1light of the California adjudications, "improperly and irregularly"
has been given only a very narrov reading. For example, a defendant may
cbtain a discharge on a showing that the plaintiff has not alleged = cause
of action of the type that justifies attachment. Thus, in a resident
attachment, the defendant mey show that the action is on a contract made
outside of the state not reaching the required amounts. But the defendant
may not show that the plaintiff has no valid cause of action. "Irregularly”
means something else. It means that there was no bond, no affidevit, and
so forth. BSo "improperly," as well as " irregularly,” under Section 556
are very narrcwly resgtricted.

Thus, once an attachment has been issued and levied, the defendant

can get relief by putting up a bond, but he cannot argue those things which
Sniadach held he should have a chance to argue before the attachment. COne
of the questions which you should face is whether the defendant should, sat
least, be able to argue those things after the attachment. That is, he
should have not just a summary hearing on the queation whether "reguler or
irregular" or "properly or improperly,” but should have an adequate hearing
on the question whether the attachment was sought without probable cause or
whether the plaintiff has a prims facie case. In other words, at least in
those cases where there is no prior hearing, should there not be at least
scme hearing after the attachment sc that the defendant does not have all
these mssets frozen until the trial in the mein sction is over. The hearing
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could be a summary hearing--similar to the summary hearing we have in
supplementary proceedings. For example, under Section 720 of the Code of
Civil Pmocedure, as you know, you interrogate the debtor's debtor in summsry
proceedings, then, if he denjes that he is indebted to the debtor, there is
an action on the merits, but the judge in the interim can issue a rrotective
order.

The other aspect of notice and hearing is its timing. Notice and
hearing according to the Supreme Court means prior notice and hearing--not
notice and hearing after the attachment has been granted. - It is true that
the majority opinion held only that attachment of wages without prior notice
and hearing is unconstitutional. However, the concurring justices' opinion
made it very clear that all resident attachment without prior notice and
hearing is unconstitutional and not Just wage attachment. Regardless which
of the two opinions should be read as authoritative, you can say this is at
least & danger line. I think we should have a statute which slso complies
with the concurring opinion provided that this is a reasonable way to
proceed.

I have also considered and studied whether we could not have summary
hearings in some cases before the issuance of the writ and, In scme cases,
after the issuance of the writ. My proposed Section 538(5) provides:

If the attachment is socught on & ground provided in Section 537{2)(a)

and (c) the order shall state that a hearing on the order will be

held at a time and place specified in the order and that the order

and the writ if issued will be vacated if the defendant shows that

the order was wade without sufficient cause.

The grounds provided in Section 537(2)(a) and (c) are nonresident attachment
and attachment to secure the collection of taxes. In these cases, it is
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possible and permissible under Sniadach to have an attachment issued without
notice of hearing. However, you should have a speedy notice and hearing at
least after the attachment if the defendant so desires.

To summarize, I do not want to just stay with the rigid Sniadach question
of prior notice and hearing. I would like ¥you to consider whether you should
not introduce in some instances where there is no prior notice and hearing,
at least a subsequent notice and hearing. The hearing could be a sunmery
proceeding. A summary proceeding dealing with the question whether the
Plaintiff can at least make out & prims facie case that Justifies the
freezing of the assets pending the outcome in the mein suit. If he cannot
in these summary proceedings meke &t least s prima facie case, then the
referee, Jjudge, or justice who has made the preiiminary order should have
the power to vacate the attachment. Thus, in addition to irregularity and
impropriety, I would like you to consider whether or not a third ground
should be added~-~that is, the issuance of the attachment was without
probable cause or without sufficient cause. These then are matters which
I open up in my report to you.

I think, too, that, if you keep fraudulent debtors’ attachment, you
should have a prior notice and hearing if the person 1s within the juris-
diction of the state. However, here I think that you should have other
temporary measures necessary for the rrotection of the creditor as provided
by my Section 538(6). 1In other words, the debtor should have prior notice
and hearing on fraudulent debtors' attachment, if the fraudulent debtor is
a resident of this state or is a nonresident within the personal jurlsdiction
of the state. But, although there is a prior notice and hearing, before the
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prior notice and hearing is held, the judge should be able to resort to
temporary restraining orders or to any other form of relief which he thinks

is necessary or appropriate,

€ Can I interrupt to ask a question? I can visualize & case where
the debtor is about to leave the Jurisdiction, perhaps for a foreign country,
and take his movable assets with him. Would you contemplate that, in such =
case, an ex parte order by the judge for an attachment could be issued?

R That ig correct, except that the judge can say--keeper or no
keeper--what can be done, and so on.

C I understand that, and that is what I thought you meant, but I think
it should be made a little clearer. That is, what we are doing is denying
ex parte attachment by the clerk, not by the Judge; the judge would be
allowed to issue an order for attachment {or for something like attachment )
if a sufficient case is made for this form of relief.

R But there should be & showing at least, and the judge has the
affidavit and can say, "That is not enough, show me something more."

€ I understood that, I was afraid that rossibly as it is drafted it
could be construed to say that you can have any other relief except an attach-
ment, yet the only relief that would be of any value would be & writ of
attachment or its equivalent. And prior notice would be of no good.

C What would be wrong in that situation--where there is a danger of
the defendant fraudulently disposing of the assets or fleeing the juris-
diction of the court--of allowing attachment but providing an opportunity

to the defendant to come in and contegt?
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R Well, the only thing I wanted to make clear was that the Judge had
a broad range of rellef available--not only attachment but other equitable

remedies, but it does obviously need clarification.

Nonresident attachment--effect of new long-arm statute

R Now I want to address myself to the question of nonresident attach-
ment. Not just wages, but nonresident attachment in geperal. I submit to
you thet the picture has substantially changed as a result of enactment of
the "long-arm" statute in California. In order to show you that this is
not just my own whim, I would like to cite you a statement to that effect
by a very excellent state judge. [See page 26 of Professor Riesenfeld's
report.] Chief Justice Puld of the Court of Appeals of New York made the

followling statement in a recent case--Simpson v. Lochman:

Almost half s century ago, Chief Judge Cardozo began his
famous article, "A Ministry of Justice,” with the statement
that "the courts are not helpedas they could and ought to be
in the adaptation of law to justice." Sometime thereafter,
the New York Legislature created a Law Revision Commission,
and more recently, the State's Judicial Conference appointed
an Advisory Commission on Practice and Procedure to make
studies and recommend changes in the rules and statutes
governing our law. Revision of the bases for in personam
Jurisdiction has been the subject of recent major legislative
changes. The bases for the exercise of in rem Jurisdiction,
however, bave been carried over into the CPIR from the
Civil Practice Act with little change. Under the circumstances,
it would be both useful and desirable for the Law Revision Com-
mission and the Advisory Committee of the Judieial Conference,
Jointly or separately, to conduct studies in depth and make
recommendations with respect to the impact of in rem jurisdic-
tion on not only litigants in personal injury cases and the
insurance industry but alsc our citizenry generally. In the
course of such studies, consideration will undoubtedly be
glven to relationship inter se of in rem jurisdictiom, in
rersonam Jurisdiction and forum non conveniens.
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Now this last part of the desiratum of Chief Justice Fuld T have tried to
carry out in my study. I have given some thought how quasi in rem juris-
diction, in rem jurisdiction, and forum non conveniens should be related.

Attachment is used for a variety of burposes. I listed some of these
purposes in my report, starting on page 7, under the heading "Contemporary
Utility of and Need for Attachment." There I dealt first with foreign, or
nonresident attachment, and then with resident attachment. I pointed out
that resident attachment, as contrasted with nonresident attachment, has
four main purposes: (a) To protect the creditor egainsgt the dissipation
of the assets by the dgbtor; (b) To protect the creditor against conversion
of ncnexempt assets into exempt assets; {e) To acquire priorities over other
creditors or purchasers; (d} To protect against insolvency and resulting
equality of distribution, provided that the bankruptcey petition is filed
more than four months after the levy.

In the case of nonresident attachment, however, there is one more
important fifth ground--a ground which does not exist in the case of all
other attachments--that is, to get Jurisdietion over the debtor. Now, the
Californis long-arm statute says California can go as far as the Constitu-
tion permits in obtaining jurisdictionm. However, in my mind, it is still
necessary under the "long-arm" statute that there be a minimum contact with
the state. In my opinion, if you have a general money claim, and the only
reason you bring the action in the State of Californis is because of the
presence of assets of the defendant in the State of California, you do not
bave the required minimum contect. The mere fact that you purport to have
a claim on a cause of action which has, apart from the presence of agsets,
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no contact with the state whatsoever, plus the presence of assets in the
state, in my mind does not permit invocation of the "long-arm" statute
against such a defendant. In this situation, you still have to invoke
guasl in rem jurisdiction. That means you have to attach the assets. Then
you can serve summons--either by publication, or by out-of-state delivery,
or by whatever means is permitted for service of summons in that case.
After service, you then can get a Judgment. This is & quasi in rem Judg-
ment up to the amount of the assets attached. The Judgment is not entitled
to full faith and credit. The doctrine of res Judicata does not apply to
the judgment. The judgment only permits the creditor to reach the assets
up to the amount of the judgment if the creditor wins the lawsuit and
otherwise has no other binding sffects. A Jjudgment of this kind, if
properly rendered, looks like any ordinary in personam judgment but with
the execution permanently stayed with respect to all other assets except
the assets attached. Sometimes our judges do not do that, but, generally
speaking, no harm results. Nevertheless, the proper form is an ordinary
money judgment with the execution stayed except with respect to the assets
which have been attsched.

This procedure is still necessary, in my mind, in that case where the
claim asserted has no other contact with the state and the only reason
suit is brought in California is that there are assets in the state. Now,
you can say, "Why should that still be the law? Why not go into the foreign
Jurisdiction, get an in personam Judgment there, and then reach the assets
in California?" But the mere fact that you have got a Judgment in a
foreign state is still not enough. You would still not be under the
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"long-arm" statute and you would still be in the same position as you were
before. You would have to attach the assets, and then get a Judgment on
the foreign judgment with respect to the assets attached. But this again
would be only a quasi in rem judgment. Thus, the mere fact that you mey
get an in personam judgment in another forum does not help you at all with
respect to Jurisdiction in California, in my mind, unless the Constitution

is read a little different.

€ I have a question. Why shouldn't nonresident attachment for the
purpose of obtaining quasi in rem jurisdiction be limited to the situstion
which you just described? That is, nonresident sttachment should only be
rermitted where necessary to obtain jurisdiction to enforce a personal
Judgment already properly obtained in another state. It seems tc me that,
if personal jurisdiction cannot be obtained under our very libersl "long~
arm" statute, you have thereby eliminated every case where it would be fair
to the defendant to require him to litigate the claim in California. By
permitting attachment and quesi in rem jurisdiction in these cases where
rersonal jurisdiction cannct be obtained, you are at least permitting
coercion, if not denying the defendant due process.

C I bave a different question on this point. My problem is, as 1
understand the “long-arm" statute, it is as broad as whatever the Constitu-
tion means or almost. So that a poor plaintiff's lawyer or plaintiff does
not know when he goes out to bring his sction--until he has read the latest
decision of the court and this has gone over many years--whether he is going

to get personal Jurisdiction. Would it not be preferable, at least in one
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place or the other, to have some more defined basis for jurisdiction. You
cannot, under your proposed statute, as I read it, use quasi-in rem Jurig-
diction--vhich you can now to get a case going in Celifornim--if you have
Jurisdiction in perscnam. The difficulty that causes is that you have to
visualize what the then current Supreme Court will decide is the basis for
in personam jurisdiction before you know whether you can get quasi in rem
Jurisdiction. It seems to me, somewhere along the line, as a rractical
matter, there ought to be a little clearer, more static basis of juris-
diction.

R Well, I would not want to tamper with something which has come from
the Judicial Council.

€ I would too, but we are not afraid to tamper with attachment.

C You know what might happen would be that you would develop all your
law on the meaning of the "long-arm" statute under this attachment statute.
Don't you think?

€ Yes, but there are going to be cases--if this were the statute thsat
was enacted--where the plaintiff's attorney is just not going to know Just
where he is going to get jurisdiction. Now there is one answer--he can Just
go to another jurisdiction where he knows he can get it.

R We should at least not put the clerk of the court in that shoe.
That is why it should be the judge who decides whether the order for

attachment shouwld issue.
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[There is also the problem of liability for wrongful attachment.,]

R Well T had hoped that we would aveid that where there is 2 judge
and a notice and hearing after the attachment.

C Fo, I am talking about the ultimate determination. Was this a
vrongful attachment because there was in fact in personam jurisdiction?

The defentant's interest at this stage would be to show that there was
personal jurisdictlon and a wrongful attachment because he then might very
well get damages for the attachment.

R Well, assuming that the wrongful attachment statute, T propose, does
not change, I would say, that there is no wrongful attachment becaudtighe  judge
has made the order.

€ 0Oh no, if the judge is erroneous in the order, then it is a wrongful

attachment.

b

Yes, but perhaps we could change the penalty.

Another thing is that attachment 1s used for leverage by a creditor.

o

I

Yes, it is strategic.

Yes. And it is one thing, where the creditor and debtor are in

Is

California, to say that we should get rid of that leverage, but when you
are talking about California in relation to other states, the other states
will not necessarily limit the use of attachment as to nonresidents, including
residents of California.

£ There is another side to this. Attachment could be used for harasement,
btut, actually going back into the history of it, this is not a bad way of
getting jurisdietion over nonresidents because theoretically the debtor
knows where his property is and is more apt to get notice than under some

of the "long-arm" statutes. Some of these statutes do. not really give the

w2l



Minmutes
October 22 and 23, 1970

debtor as good & notice as the fact that his property is attached. That
is how, in part, quasi in rem jurisdiction grew up and that is why it is
done in admiralty today. You are getting notice to the defendant that he
has to come into California or whatever the state is and defend his property
and he is golng to know that he has been sued. The difficulty and the risk
of the "long-arm" statute, and one of the reasons, probably, why it took so
long to extend this jurisdiction was the fear that the defendant would have
a4 Judgment against him when he never actually got notice. The theory of
quasi in rem jurisdiction is that a man follows his property and watches that.
R That is exactly the point I made, or tried to make, on page 8 of
my report. I put the question--"Has the extension of personal Jurisdiction
over a nonresident defendant under the so-called long-arm statutes obliterated
the need for quasi in rem jurisdiction based on nonresident attschment. The
answer seems to have to be 'no.'" And there I take issue with my distinguished
colleague, Professor Carrington. Professor Carrington has stremuously argued
to the contrary in his noted article on the modern utility of quasi in rem
Jurisdiction. Unfortunately, I think, Professor Carrington &id not tell
clearly enough why the concept of quasi in rem jurisdiction had cutlived its
practical utility and neither the rules committee nor the Supreme Court were
persuaded. Federal Rule 4 has in fact been amended so as to grant quasi in
rem jurisdiction to the Supreme Court. I take issue with the many people who
have argued that there is no more need for quasi in rem Jurisdiction. I think
there 1s a definite need for i1t in the cases where there is no in personam
Jurisdiction.
€ I was not disagreeing with your theoretical basis. T was presenting

what I thought was a practical problem, where you get in that grey area
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where nobedy really knows for sure how far the "long-arm" statute goes, 80
that you do not know whether in rem jurisdiction can be used to replace the
"long-arm" statute.

C FHoble is agking--can you draft a provision clearly describing in
personam Jurisdiction?

R I understand that and I am willing to reconsider that, but I would
also like to point out to you that fraudulent debtor's attachment under this
statute applies to both nonresidents and residents alike.

€ I understand, but I visualize a perfectly legitimate means--comparable
to admiralty jurisdiction where that is the basic means still today, and has
been historically, of getting jurisdiction. In admiralty you seize the ship.
Then when the ship is seized you substitute a bond or some other method. But
seizure is the way to get Jurisdiction because the ship owners are golng to
defend their ship. Then when you have jurisdiction you decide the case on
the merits. Now that is ome of the things you are talking about here as I
see 1t. My problem is--not the fraudulent case--but the perfectly legitimate
case where the plaintiff wants to get the case decided and he wants Jjurisdiction.

R I completely agree with you, but you must not forget that it has been
held in other states that, where there is in personan juri.diction under the
"long-arm" statute, 1t must be exercised. You cannot sayh-hI am satisfied _
with quasl in rem jJurisdiction." Whenever you have jurisdiction, whenever
you can reach the defendant and exercise in personam Jurisdiection, you must
do so. You cannot say, "I will not do so, because that would be harassment."

£ You miss my point. I would say that you would probably attempt to

get jurisdiction under the "long-arm" statute, but to be sure that you have
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Jurisdiction in California, you would also want to seize the property for
the legitimate purpose of making clear that you have a Jurisdictional basis
for your lawsuit. Now my only objection is that your statute would read so
that you could not do both because one excludes the other. The problem
that T am talking about is the fact that the "long-arm" statute is based
upon whetever the Supreme Court of the United States at the moment says is
sufficient for in personam jurisdiction. Therefore the litigant dces not
know when he starts out which way to go.

L Yes, but this 1s going to te affected by what your sanction is and
vhat 1s wrongful. If in good faith you thiok that you do not have personal

Jurisdiction and therefore you attach--

C Okay, then the other guy comes and he says you have got personal

Jurisdiction--

i

Well, then you are happy because he has come in--

But then you are liable for wrongful attachment.

tea

€ The question then is what is the standard for wrongful attachment.
The standard should be that only if there was clearly personal jJurisdiction

would the attachment be wrongful.

L I am not saying that my suggestion is the only one, but I think
serious consideration might be given to defining the limit in which in rem
Jurisdiction could be obtained without making it as loose as the "long-arm"
statute is. There is a lot more reason for the "long-arm" statute to be

loose and broad than there is for in rem jurisdiction to be that way.
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€ Why couldn't you do what was suggested down at the end of the table?
If you are going to have a judge issue this order in the first place, why
would the attachment necessarily be wrongful in any situation, unless the

creditor lost the main case?

£ Except for prectical purposes, the order of attachment would be ex
yarte and certainly you would not want to give the judge such an absolute

power.

C Perhaps if ve devise a procedure so0 we would not seize the property

physically sc that the demeges to the defendant would not be that much.

€ But if you do not seize the property then you are defeating the

historical purpose.

€ lLet us say it 1s a plece of land. All you have to do is clog up the
records. Then if you also liberalize your standard for wrongful attachment
80 that you do not pay off everytime the Judge later makes some technical

decizion--

£ T suggest an effort be made to have a more definitive standard for

quasi in rem juriediction.

R If you would be good enough .to look at my Section 537(2)(a). I say--
"A writ of attachmetit may be issued in any action . . . if {a) the defendant
is not reeiding in the state and apart from the attachment not subject to
the jurisdiction of this State." You could add--"or if there is any reason-

able doubt of the jurisdiction,™
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That might do it.
B But, it would not affect the rest of the statute.

€ The thing is, this language would pick up cases on personal Jjuris-
diction and these would give meaning to the statute. On the other hand,
if you write a standard in there, you would have to keep amending 1t all

the time.

C I think something along the line of what Professor Riesenfeld suggests

would acecomplish it.

C What is your position where the nonresident defendant whose property
is attached comes in and confers jurisdiction by meking a general appearance?

Does this give him the right to move for dissolution of the attachment?
R T do not think that thet would be a general appearance.

C But supposing he does come. He says--"I'm here now and T confer

personal jurisdictiion on the court.”

B Then, unless there is another reason--that is, there is still a

question of fraud or--

C I just ask the question because logically that is the answer which

would be implied although I am not sure that is what should be done.

R Once you adeopt this scheme generally, then those questions, I think,
ought to be ironed out. I felt, at the moment, I just wanted to see whether
you, even in general, approve of some of these ideas or whether you want me

to do scmething else.
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£ I was going to eay, in evaluating the product, you can hardly take
Just this little bit of it. We are going to have a lot more in the package
eventually that will provide remedies other than attachment. I would not
want anyone to get upset because the Commission tells Professor Riesenfeld
to go nhead on this. We are not going to make any final decision until we
have got the whle package together. People, at that time, cen evaluate it
and say what they think of it. I just hope that the visitors here under-
stand that what Professor Riesenfeld has given us is part of a comprehensive
study. As we pointed out there are really four parts to the package, and

this is only one of them.

R ILet me say, in parenthesis, that some attachments are totally
innocuous, for example, attachment of real estate. You merely file, with
a recorder, & copy of the writ. The debtor is not deprived of the use of
his property. The only thing he camnnot do is sell it or convey it, but he
can 8till plant beets or do whatever else he wants to do. When it comes to
personal property, it becomes very grim because either. there is a keeper or
it is carried away. Finally, where it comes to choses in action they are
totally frozen. So, although one would expect the opposite, attachment with
respect to real estate does not have very drastic effects. But when it
comes to tangible perscpal property, it is quite drastic, and when it comes
to choses in action it is extremely drastic. If you wish, when you consider
Section 542, I will make some suggestions how to reduce the drasticity of
attachment as it stands now. Not all states do it as drastically as Califor-

nla does, as I have tried to peint out.

-30-



Minutes
Qctober 22 and 23, 1970

L At some point, we will need to make certain policy determinations.
How your study proceeds is going to depend a bit on such decisions. However,
I do not want to interrupt now if there is more in the background which you
would like to put before us before we get down to discussing more precise
policy recommendations.

C We would like to get all the background you think is useful to us,
because we do not want to make decisions, and then later have someone come

and tell us something we did not know.

R If T can then recapitulate. The Sniadach case, the federal consumer
credit protection act (or the Truth-in-Lending Act), and the whole approach
of the "long-arm" statue has put a new dimension on attachment--especially
nonresident attachment. These three factors should not be overlooked in
determining our policy and what you want to do with the attachment statute.

I hope you will agree with me that there is still a remaining utility
for nonresident attachment despite the "long-arm" statute. My present
statute may be a little bit narrow for the reasons stated by the Commission, but
we do both agree that, at least to a certain extent, there is & continued
utility for nonresident attachment.

The next questiom then is how should an attachment for jurisdictional
purposes be sought. It would be very difficult to say that there should be
notice and hearing before nonresident attachment. You would have a bootstrap
argument--how can there be jurisdiction to hear the attachment before there
has been the attachment? Maybe the court would not be that technical. In
the present case law, however, there is absolutely no Jurlsdiction to do
anything without an attachment. That means that the notice and hearing on

nonresident attachment would have to be subsequent to the attachment. At
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the moment California does not provide for such hearing. Therefore some
provision must be made for a subsequent hearing with dispatch on the question

whether this is a proper case for a nonresident attachment

Enlargement of scope of fraudulent debtor's attachment.

If the nonresident attachment is limited, then the scope of the fraudulent
debtor's attachment should be enlarged. At the moment, there are holes in the
statute even as it is. They woyld be worse if you restriet nonresident and
resident attechment. So commensurate with the restriction of resident and
nonresident attechment, there should be an expansion of fraudulent debtor's
attachment. The result would be something similar to the law of Pennsylvania,
Ohio, and New York. I looked at those three Jurisdictions because they have
a very large number of people, and they do not have any resident attachment.
There is no question that an expanded fraudulent debtor's attachment-«~whether
appllied to residents or nonresidents--would be useful and constitutional.

I tried to devise a procedure for a prompt hearing on the issue of
sufficient cause in those cases where there is no prior hesring--that is, non-
resident attachment and attachment for the collection of taxes. Thus, in

those two cases where prior notice and hearing is not needed and would be
too cumbersome, at least you have a subsequent notice and hearing.
This is a subsequent rotice and hearing outside of Section 556.

Even the state, I think, should face a subsequent notice and

hearing. I see no resson vwhy the state should have an attachment for taxes
without any notice and hearing. The claim might not be due and so forth.

I do not read Sniadach as holding that, vhere prior notice and hearing is not
required, a subsequent hearing would Hot te required. “The Supreme

Court never faced directly the question of subsequent notice and hearing.

On the question whether you can wait until the whole trial is over, Sniadach
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is mate. T could imagine that, if the argument comes to the Supreme Court

1n & new battery of cases, they will say--"alright, no prior notice and
hearing, but at least subsequent notice and hearing, prior to the determina-
tion of the main lawsuit, is required by due process." In order to forestall
the possibility of unconstitutionality, I suggest that in the cases where
there 1s no prior notice and hearing that you provide for a subsequent notice
and hearlng.

If it is true that Sniadach requires a prior notice and hearing in all
resident debtor attachment cases--and there is a good chance that it does have
to be read that way and there is an enormous amount of case law since Sniadach
on that point--you would have in every resident debtor attachment case two
hearings: one summary, and one plenary, after the debtor is there. That,
in my mind, would be a complete waste of Judicial time. Therefore, I think
that we should expand the reasons for fraudulent debtor's attachment, where
there is & prior notice and hearing, and have no cases of resident attachment.
One, because the remedy is harsh; secondly, because it is really unnecessary;
and thirdly, because it is a waste of Judicial time. To me, the third reason
is really the most persuasive.

The expansion of fraudulent debtor's attachment requires consilderation
of some old-fashioned words which have always been used. Iet me refer to
those a little bit. I think one can reduce those reasons or grounds for
fraudulent debtor's attachment to a minimum so that cne does not have an
endless catalog but everything will be covered. I have four grounds: (1)

He has removed or ie about to remove property from the state; {(2) He has

concealed or is about to conceal property; (3) He has transferred or is
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about to transfer property; (4) He has concealed himself within or absconded
from the state. I think "absconded" includes the leaving of the state to
avoid service. Why we have duplications in meny statutes, I do not know.

I think that attachment should issue 1f the defendant does those things
listed under circumstances which permit the inference of an intent to hinder,
delay, and defraud his creditors. I think it is too hard on the creditor to
have to show that the defendant did have the actual intent. All that the
creditor, seeking an attachment, shows are factors which rermit the inference
of the debtor's intent to hinder, delay, and defraud the creditor. So, 1f
there are factors which permit such inference and, in addition, the debtor
has done any of those four, I think, that would be sufficient cause for what
I call, fraudulent debtor's attachment. Although there are only four stated
reasons, the field which is embraced by those four reasons is as large as any
other Jurisdiction, except that other Jurisdictions have all kinds of un-

necessary words vhich are traditionmal.

C Would it change the meaning if you said: "or left the state," or
"hag concealed himself within or left the state?” You still have got that

qualification.
R Instead of "abscondedi"

C Yes. Is that a word of art or something? I think "has left the

state" 1s a more general word.

R Well, I had that first, and then I read the Attorney General's draft

that provided "left with the intent not to return.”
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£ Yes, but you have placed the inference to defraud in the introductory

clause.

R I cannot give you a brief in favor of the word "abscond." It is just

a word that is commonly used.

L Yes, but is has got a connotation of something more than "leaving."

That is what I am afraid of.

€ I have a much more basic question. Why do you have any requirement
of intent? Take Mr. Gregory's earlier example. A man is about to leave the
country for entirely proper reasons~-he 1s transferred by his business or by
the military or whatever. His leaving will obviously hinder and delay his
creditors but he is not doing this with an intent to defraud anyone, he is
leaving because he is under orders to leave. Will you protect the debtor,
or are you going to protect creditors in that situation? Are you going to
require a showing of intent? It would be a simple matter, I think, for the
debtor to show that he has no intent whatever to defraud creditors. But he
sure is going to take his property with him and the creditor will have a

heck of a time collecting, if and when he gets his judgment.

£+ If you are talking about a subjective “intent of any kind of dimension
it would seem to me that a bona fide reason to leave would eliminate that.
Why do you need an inference of his intent? Why not simply facts that show

that he will hinder, delay, or defraud?

€ Would you seize all the debtor's property? In other words, a debtor
is traneferred and he cammot move any of his property? Juse seize it all even

if he says, "Look, if I am liable, I will.pay it." He is a responsible guy and

you assume he will pay.
-35-



Minutes
October 22 and 23, 1970

L I am not saying you take it all, but do you take none if the judge
will not infer the debtor is a bad guy, even though you show he is leaving

and taking everything with him?

C He has got a very legitimate point. The debtor obvicusly does not
think he is liable 'or he would have already paid the judgment. He thinks
that he has got a very good defense but whether he does or not he is darmed

if he is going to help the plaintiff. That is what you visualize.

C Yes, having practiced in a commnity of military personnel who are

moving all the time.

L Obviously he will take his property with him and then you will never

see him again.

C Are you saying that we should have no subjective element in here

if we can avold it?

£ I think if you put a subjective element in there it will be a rare

case vhen you can prove anything.

R My reason for this ls that the debtor has a constitutional right to
go vherever he wants. If your statute limits that then it would be uncon-

stitutional.

£ Just because somebody makes & claim that you are liable they can

harass you 1ln that way.

R I do not think that would stand up for one minute, in any federal

court, at any rate.
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C Think about it. Let us say you are going to move to Minnesota and
I have a dublous lawsuit; I might as well start it and I will just attach

all this property and you will probably pay me something.

C But, think about this too. I have got a perfectly bona fide claim
against you. You have written me letters that say "I will not pay although
I owe this debt, and I am leaving." I am not going to get a judgment within
three years because the courts are clogged. You are gone by then. You have

taken your property with you aml T am going to have a perfectly empty judgment.

L You put a fact in there that I think would meet the professor's
standard. You say, "I admit I owe the money, but I am leaving.” Then you are
obviously leaving with intent to defraud or delay the creditors. The example
you gave me before is a little bit more legitimate. The man does not really

think he owes the money.
R I thipk "permits the inference" is going as far as it can be.

C I would think you would not have any trouble showing the intent if
he sent the letter and sald that "I owe you the money but I am going to make
it bard for you. I am moving to Texas. I have a legitimate reason to move
to Texas but I owe you the money ard I am not going to pay it." But I was
thinking you were describing the situation where there is & legltimate doubt
as to whether he owes the money and like most defendants, he is not going to

meke it easy for the plaintifff.

€ I think you are right and I have overstated the case. But rarely
will you ever get such a letter and I think it will be difficult to prove

any subjective Intent in most cases.
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R May I remind you of my recommended Section 538{6). You can resort
to that if the judge says, "Well there is something that is necessary, we

will do it." Do not forget that section is in the picture.

C Yes, but on what ground are you going to have to get an attachment?
Bubsection {6) does not permit an attachment unless there is some ground for
it. T have got a cause of action agalnst someone and he is moving to Texas.
How can I get any attachment? I do not have any grounds. It is not non-
resident, it is not fraudulent, it is not a tax, it is not al}mony. S0 there

is no ground.
" R Nobody can constitutionally require that you have to leave something here.

C Well, I guess the question is really that, where there is a dispute
about liability and a person is moving, can you tie up his property or not?
You obviocusly cannoct decide whether it is a meritorious action until you try
the action, so how do you separste the ones where the person 1s really liable

and the ones where the plaintiff is an undue optimist?

€ I do not know whether this would be adequate, but I think the creditor
should have his attachment on an objective showing that the debtor is sbout to
leave. Then, the defendant can come and ask to have the attachment diecharged.
If the defendant is going to come in at that point with an affidavit that he is
not lisble and is not acting fraudulently, then the judge can grant the proper
temporary rellef to both sides. At least, the debtor is going to pause before
committing perjury or putting out a false affidavit. But under the proposed

statute, you deny attachment on this ground even on the most bona fide claim.
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€ Yes, but you are not entitled to get your money until you get a judg-

ment.

C I was going to leave this particular phase of the thing to later. These ..

are important areas; there is no doubt about it, but I think the principal thing
that we are talking about doing here, in at least one of the measures, is
knocking out attachment and gernishment prior to judgment for residents. This
1ssue would seem to me to be the major one. This debate that we are having is

beside the point if we decide to keep resident attachment.

C Yes, but proposed Section 537(6) is going to be what is left of

resident attachment.

£ 3But that is fraudulent, and T do not want to get into that just yet,
I do not want to argue about those objective-subjective elements and so forth
now. What I am talking about now is getting rid of resident attachment

because that is the major issue. That is where, I would suspect, more than

90% of the attachments occur now. Under the"long-arm" statute, I suspect,

it would be a little more than that. Now the Wisconsin case sgid that the

prior notice and hearing requirement is not limited to wage cases. T think
Profesgor Rilesenfeld has gathered from that decision that the prior notice

and hearing requirement probably will apply to all other types of resident
attachment. It is one thing, though, to require notice and a hearing--it

is a real major step to just wipe out resident attachment. Now the Ffact

that New York and Chic and New Jersey and England all seem to get along without
it fairly well may be a good argument, and it probably has a considerable amount
of weight, but I would really like to explore that a little bit more. T ask

also, if you know, whether there is any substitute or collateral way in which
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in those jurisdictions they do by indirection what they apparently cannot
any longer do directly, that is, not attach prior to Judgment. Is there any
hue and cry in those states? I know you said in England they get along without

it very well--

R New York never had resident attachment nor do Pennsylvenia and Chio

have it,

C What purpose do you want to achieve in resident attachment? Are you
not just concerned about the fraudulent debtor? Do you want to achlsve

priority over the other creditors, or what?

£ You have got a modern time where you have got a vast number of people
in a very mobile economy that are moving around from place to place. You
have got extended credit facilities all over the country and in much greater
degree probably than at any other time in our history. I am not meking a
brief for it in one way or another. I do not know. But I am saying you are
talking about knocking out a procedure entirely that has been in existence

in this state for a long time and has been used, and used a lot.

C Yes, but is it going to be used when you have to give prior notice
and & hearing and have to go before a judge? How many judges are we going to
add to our courts to hear all these cases, too? The peopie of the stete are

geing to be paying for all of this.
C These are the arguments that maybe we should be hearing but--

R You remember that I said that duplication in hearings was my main
reason for eliminating resident attachment. We do not know how much of &
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hearing is required. If the hearing is complete, you convert the attachment

order into a writ of execution.

C But, Professor Riesenfeld, I 4o not know if there 1s any statistical
evidence or any way to show this, but if somebody could come forth and
persuasively show that, without the &bility to strike while the iron is hot,
they are golng to lose--creditors throughout the country are going to lose,
umpteen million dollars because they are not going to be able to follow these
people and track them down in a mobile society for legitimate debts that they
owe, or that it is going to severely restrict the granting of credit in milti-
million dollar amounts throughout the state and that will adversely affect the
economy in some way. I think those are countervailing policy considerations

perhaps, although maybe they do not carry the day at all.

R This is what I wanted to discuss tomorrow. We have as models those
states which do without resident attachment. Are the credit conditions or

anything substantially different?

No, they probably are not.

{e

R They are not, so far as I know, but I have only done a very little
bit of research. It is very difficult to do. You do not know whether the
downpayment is higher or not, and so on. I have tried to find out from a
motor car dealer who deals both in California and in New York and Pennsylvania,
do you require different downpayments? But again the answers are not conclu-
sive. They say, "Well, the downpayment really depends on the credit of the

rarticular person and not on the question of attachment and garnishment.”
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It is very hard to guess what would happen or to measure whether there is
really a difference between those three eastern states and California. People
in New York are just as mobile as in California, and these three states are

in one area. I have tried my best to find out and T will contimie some more.
If the banks, or anybody who is a lender, can show us this evidence it would
be wonderful., But I think the person who wamts to retain resident attachment

should have the burden of proof.

€ If you were to abolish wage garnlshments, would there be much left

of resident attachment? Are not most of them really wage garnishments?

Requirement of prior hearing on a resident attachment

C The problem is, if we need a hearing before we can attach a resident,
are we golng to come in and recommend that at tte 1971 leglslative session. 1
do not think we can come in and recommend that unless we Wwere convinced that
the benefits of it exceed the burden on the Judicial system and so on. So
we are forced to say--are we going to recommend that or not? We have probebly
got an unconstitutional provision. How, what are we going to do about it?
We are forced to look at what the alternatives are. Are there going to be
other means if you get a judgment against somebody? Will there be more
effective means of enforcing the judgment later than there are now? So there
would be an offset. Maybe you do not have the debtor's property all tied up.
Maybe you cannot go seize his $2,000 car in which he has got a $300 equity and
tie that up. But are you going to be able to collect your judgment when you

get 1t even though he has moved arcund in this state.

C The answer to that is that it is going to be hard, because the pro-

visions for examining a Judgment debtor are practically useless.
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C Is there any jurisdiction in which they have resident attachment

including attachment of wages with hearing reguirements at the present time?
R To.

No one has ever tried it?

I

R As a result of Snladach they have tried to make amendments one way

or the other--

C Have those amendments resulted in any stete saying there was still

an attachment of wages prior to judgment but with a preliminary hearing?

Ty

Is there much left to attachment of wages in view of the federal law?

R So far as I know, four states have changed their statutes. After
Sniadach Wisconsin enscted a new statute that was then again held unconstitu-
tiomal by the Supreme Court. What they did in order to remedy Sniadach was

still unconstitutional,

C No state, then, has said we will have a full summary hearing as the

Supreme Court requests on resident attachment.
R I bhave not seen any such statute.

£ On the other side, would not having a hearing on wage earners'
garnishments be more of a harassing tactic. I am not sure how far the federal
law goes, but I would think that the combination of the federal law and
Sniladach has abolished wage earner gernishments for all practical purposes.
But we are not talking about thaet, we are talking about other kinds of
rersonal property.
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C The point I am getting at is the constitutional requirement of
preattachment hearing such that it makes resident attachment suddenly im-
practical? Is it your opinion that our present California statutes may well

be unconstitutional?

B Yes.

C vhat do you think would be the minimum necessary to cure that defect?
Some system for a hearing Thowever practical or impractical? Just addressing
yourself to a pure constitutional question, what do you think is the minimum

that would be necessary to cure the defect?

R Notice and hearing on all resident attachments.

Te)

Which is Impractical.

L Are not there some types of assets though, where you could have resident
attachments and it would not hurt the debtors, like land, for example. Why
get rid of being able to put an attachment on land or vhy not permit the
sherlff to pick up the debtor's ownership certificate so he cannot sell his
car? I mean, there are a few kinds that you could maybe get rid of, but
keep a few kinds where it does not really hurt the debtor. Maybe you would

not need a hearing, or maybe it could be a posthearing rather than a prehearing.

R Except that the judges of the Supreme Court have said that full use

includes the power to dispose.
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C The gquestion I would like to propound to the professor is: If the
rationale of Sniadach is meant to extend to all types of property--that is,
that you must have a hearing and s¢ forth--why do you think Justice Douglss
went to such great lengths to distingulish wages as & special type of
property? In order to support his opinion?

R I said, sir, that he gave all those things in order toc persuade
some of his colleagues. He 4id not take that view in the previous Hanner v.
DeMarcus case, and the conewrring Justices 4did not take that limited view in
Sniedach. I cannot know why Justice Douglas did what he did. He may have
had some very good reason to do so. Bub what you must do is see what
happens after Sniadach. Despite that dictum in ocur Court of Appesl case
[g9 Cal. App.3d 659], I think the trend is the other way; that is, to include
all kinds of property. I think that we must see what bappens in the replevin
cases and all those other cases the judges have taken. I can also tell you
that, when it was reported that I had prepared this study, a number of
judges made telephone cells to me--saying, do something. I think the
current Jjudicial thought, certainly to a very large extent, is not to stick
with Sniasdach. Whether that will change, whether these cases are authorita-
tive, I cannot tell, However, the courts have said that they will nct be
superlegislative bodiea. So I tried to say to myself--do what is good for
the state, good for the creditor and the debtor, and good for judicial
economy. I do not think we should necessarily go only so far as Sniadach
absolutely required. I think if you do only the absolute minimum, then you
have to amend a statute every time the court changes something. I think
we must examine what will it do to credit? Will credit be more expensive?

-h5.



Minutes

October 22 and 23, 1970
If so, is this wholesame or not wholesome? You get into the whole area of
economic questions, which I cannot answer and I defy anybody to answer. I
have asked so many people about it since I started the study. You can hear
any view you want. I think there is no way at the moment, regardless of
what people say, fo measure the effects of change. As you know, in
Pennsylvania, Florida, and Texams, there has not been any wage execution for
ages, and yet, the people have given credit and banks have continued to
lend, and so forth. It haes led, perhaps, to an increase in the security
demanded, but even that is hard to evaluate.

C They have some pretty short security statutes down in Texas.

R I really cannot see that there is a really legitimete need for
resident attachment except to make it so uncomfortable that the debtor pays
up--win, draw, or lose. If you look at the statistics for Wisconsin and
Washington, there, out of 537 attachments, only one ever went to trial
afterwards. If you look at those statistics--which include not only wage
garnishment but alsc other garnishments--you begin to wonder whether
resident eattachment, with its present scope, has a legitimate purpose except
to force the man to pay, regardless of anything else.

€ T would like to ask one last question. If the Supreme Court, or
our other courts, hold that the rationale of Sniadach--that is, that you
have to have prior notice and hearing--should be extended beyond wages to
all other types of property, would it follow then, that that rationale
would also, to be consistent, have to be applied to all types of possessory
liens, such as the garage keeper's lien, the innkegper's lien, or anything
else where you have a holding or teking of property without a pricr notice?
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R I have not studied that question. I do not know. I only know that
many cases have come to that conclusion. I just do not know the answer to
that. BPut that is & danger.

C We were considering the scope of what we were going to do. Is it
your feeling, Professor, that we need to consider this basic, fundamental
question-~whether we should recommend the discontinuance of resident
attachment--as a preliminary to deciding what we will try to do at the 1971
session?

C As a practical matter, 1s it feasible to do anything in 1971 on
this? Think about all the interest groups that are going to want to study
our proposal, and the problem of drafting and integrating all these things
we are going to try to do. You know unless you give people a real chance
to lock at the recommendation, they will probably be afraid of it, and you
will not get it considered anyway.

R However, you do not know what will happen between now and the end
of the session, and, I think, you should at least have something available
in case the present law 1s declared unconstitutional.

C Well, we would be working on the recommendation, but we would not
represent that we were putting it in in 1971. I would not like to represent
that we are going to have s statute in 1971 that is going to take care of
all of these Sniadach and related problems, and then not be able to come up
with a stetute. We take three months to go through and review and figure
out what we want to do. Others will want a couple of months to look at it
before they react. We want the statute in the best form we can get it. We
would try to get it done, but we would not necessarily be doing it for 1971.
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If the roof fell in, we would have the best thing we could have at that
time, bul our intent would really be to put & recommendation in in 1g72.
Although, &s you say, all the judges are wondering what to do. That is
the problem--everybody is wondering what to do. They would rather have
something now, that is not perfect, than they would a year from now, which
is supposed to be better. Something may happen in this session, too. I
mean, if we do not have a proposal, somebody else may .

C Perheps there are one or two things that we might want to take care
of immediately because of Sniasdach--provide for notice and hearing, or
abolish the resident attachment.

C We have got to make that decision. That is & decision we have to
meke .

C That is the heart and soul of the whole thing.

€ Or we could wait until the California Supreme Court tells us whether
the present lew satisfies Sniadach.

R That is right. There are some cases in which the courts have said
that all resident attachment is bad, but there is some other authority the
other way. There is a split on that question.

C However, when the mejor commercial s*ates do not have resident
attachment, it is going to be hard to convince the United States Supreme
Court that California has got to have it. The Court looks at things
practically, too. I do not think it is just & theoretical question--it is
a practical one. Are they going to be convinced you need to heve resident
attachment? If they were convinced, they would try to work it out in some
way where it would be practiecal, but I do not know that you are going to

convince them you need it,
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Should the writ of attachment be issued by the clerk as a matter of course,
or by judicial order

R There is another question. Should we leave the issuance of the writ
with the clerk of the court or should we make it judieial? I think you gain
a lot if orders of attachment, as in New York, are always besed on a judieial
order,

C That is, if the order is the product of a reascnable hearing. If the
Judge is just going to sign attachment orders like they sign warrants, it is
not really going to accomplish anything. It is just going to mske more work
for the judge, but he is not really going to have time to hear any argument
or even read the basic papers. He will just give them a quick glance and
sign an order. That is not going to accomplish anything. Mcreover, I
would suspect that that is what happens in New York. Even if the judge does
sign the order, it does not mean that he gives it very serious consideration.

R That is not my understanding, but I would have to make a more complete
inquiry as to what the actual practice is--

C It would vary with the area; I mean, it would not be a statewide
practice.

R Moreover, they may have changed their practices after Sniadach.
Nobedy knows.

€ My remarks were only addressed to the suggestion that it would, as
& practical matter, accomplish anything just to take it from the eclerk and

give it to the judge.

Creditors' views of resident attachment

C It has been suggested here and with scme vigor that the requirement
of a hearing preliminary to the issuance of the writ would be utterly
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impractical because it would require far more time and judicial machinery
than we should demand. Moreover, it might lend itself to harassment.
That position sounds persuasive to me, but I am a little uncomfortable in
accepting it Just on the basis of somebody seying so.

C Well, you think of what it would do to other litigation. This would
bave to be expeditiously done. What would it do to personal injury cases?
And other cases? This would have to have a priority of some kind--a very
high priority.

€ You would have to have an adversary hearing.

€ You are just saying you would have to get in line ahead of everything
except erimingl--

C Is there anybody here who would like to comment on this proposalt

€ I have been waiting to hear from representatives of the creditors on
the policy issues here.

C Do you have any comments?

C As a practical matter, requiring prior hearing in & resident attach-
ment case, at least as far as commercial collections go--vhere, for example,
You try to get a bank account, this is the only asset this particular
businessman has, you give notice and that bank account vanishes overnight, he
switches it to another bank or he takes his assets and puts them somewhere
else~-would eliminate attachments for sll potential purposes. In the retail
field, I think that prior notice and hearing would eliminate attachment
there, too. So I think thaet, if you devise a system with a hearing and notice,
for al}l intents and purposes you have eliminated the attachment process.

C Domestic attachment or all attachment?
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12

Domestiec sttachment.

C To what extent do you attach land?

C This 1s not much utilized at all in retail attachments. T certainly
find a valid and reasonable distinction between attachment of land, under
the rationale of Justice Harlan, in his concurring opinion, where he talks
about the prime abuses, the prime concerns. You do not have deprival under
the attachment of land. The only deprival is, of course, the seller is
uneble to convey title. A valid distinction can be made in the attachment
of land, and sttachment of land 1s utilized, of course, in large collection
cases, but not in a mass collection practice.

€ Then, the thrust of your remarks is that Sniadach has for all
practical purposes eliminated resident attachment?

C Yes, if it is applied as broadly as suggested here. But I still
think that the position of the Court in Sniadach was more limited. That
Sniadach is limited to wage garnishment cases.

C What bas been the practical attitude of the industry--because there
is legal liability involved if it turns out that your attachment is illegal
because of the lack of constitutionality? Has the industry still gone shead
with their attachments under the California law?

C Yes. Attachment is still allowed in Califcrania, of course, with the
exception of wage attachments. They are gone. We have certainly adjusted
to that, but as to other attachments, they are proceeding elonz as usual. I
do not feel that, if they are later declared unconstitutional, this is
golng to expose you to wrongful attachment per se. But they are proceeding.

C What adjustments did you make when they eliminated the attachment of
wages? In terms of the economics of the matter--
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C Well, to be very frank with you, in the retail area, retail
collections area, the attachment of wages had been going downhill. It
had been utilized less and less. In the collection business, their goal
is to get the debtor to come in and talk about his debt and see if they can
work out some payment schedule. Oometimes service of process does this;
many times it does not. Attachment usually always did it. HNow, of course,
the attachment of wages is out. So most collectors now are going through
and getting judgment because, I would say, a large extent of the collection
1itigation goes by default. The debtor, you can only presume, has no
defense. He owes the bill. He just does not have the money, or he does not
desire to pay. And he does not take the time to go to court, and it goes by
default. Then they can use the execution processes which are wide open with
the exception of the limitation on the wage execution.

C Will then the abolishment of resident attachment necessitate no
adjustment whatsoever except perhaps an increase in litigation costs?

C No, on other items, attachment is important. I would say attachment
is fairly important to the retail collection business and of extreme
importance to the commercial collection area. In the latter area, you have
a much more sophisticated debtor, who does actively conceal his assets.

The proposal before you shows e lot of thought and etudy, but as a
practical matter, much of this was included or much of the basic idea was
in A.B. 1602 before the 1970 lLegislature. Professor Riesenfeld has, of
course, expanded it and refined the thoughts behind it, but much of it was
there. HNow, the immediate problem you face is that you must file an
affidavit setting forth facts that the debtor is going to conceal himself
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or abscond with his property. Then you could have a writ of attachment
issued by the judge. Well, this affidavit i1s under oath; i1t has to be
signed under oath, and immediately our people and other people in the
credit world say, "My God, signing that under cath! We may know it, but
how do we prove it?" Then later we get stung with a wrongful attachment
suit even though we knew he was trying to hide, but he comes out and lies
later that he was here all the time. He was just staying with his aunt.

C It seems that the prior hearing creates two practical problems.
One 1s the one pointed out by this gentlemen--any time you have a priocr
notice and hearing, you have the danger of the debtor immediately disposing
of the property. The other problem, I suppose, is the increased burden
imposed upon the judicial process. A suggestion has been made that may
answer one problem, but not the other. That suggestion is, that the system
be bifurcated, as 1t is now in injunction proceedings. That is, that you
move in and get what amounts to a temporary restraining order or writ of
attachment on an ex parte basis. Go out and levy the attachment, but then
be required to have your hearing within a short period of time after that.
I suppose that would solve the advance notice to the debtors problem. I
do not know that it would be & complete solution to the burden on the
court problem.

C Well, you would probably find & practice developing, as it has in
TRO's, of getting the attorney for the other side in before the order is
granted.

C That is something that would have to be solved by legislation.
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Is the Sniadach rationale limited to wage attachment? Should wages be
distinguished?

€ What about this question of fairness; maybe this is equal protection
and maybe not. But if, as you say, wages are gone as a source of attach-
ment, is it fair. to other debtors to say that you cen go out and take
their income-producing property even with a prior notice. In other words,
suppose & fellow has his own store, or his own shop, or is managing his

own apartment house. He does not get wages as such, but he has property
through which he generates his income. A bank sccount or stock may be

his whole source of income. I guess the reason for getting rid
of the attachment of wages is some Teeling that you should not fool arocund

with the product of & man's work in this manner until you can get a judg-
ment. But it seems to me that that argument can be applied just as well

to a host of other people that are not working for salaries or ordinary
wages. If it is fair to mske an exceptlon for wages, why is it not just

as fair as a matter of equity--forgetting the constitutionsl principle--to
leave them out in the other? Are we drawing some false lines if we do this?
Or does anybody feel that that is unfair?

C Mr. Chairman, I would be bappy to comment on that. I think that the
speaker's comments are very well taken. And this was one of the arguments
made to the United States Supreme Court in the Sniadach case. But Mr. Juetice
Douglas said, "Yes, but wages are a very special type of property. And
anycne who wants can trace the tragic results that happen when wages are
attached and are levied upon, taking food from hungry children, et cetera."
Then, in order to sink the hook of federal involvement, he added that this
produces bankruptcy. A rash of bankruptcy is produced throughout the
country which is adverse to the public good. Because it produces that
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result, wage garnishment is bad for the public interest, so wages mey be
distinguished. As the professor ssild, there are eight different items of
distinguishment, and I do not know whether we want to agree with Mr. Justice
Douglas or not, but that is not too important. The point is, he, as the
Justice of the Supreme Court who wrote the opinion--and the three or four
who voted with him or really seven when you count the concurring opinion--

has stated the present law.

(L]

Yes, but he was just getting enough votes to have a majority--

C Well, you do not know, that is what you do not know.

C Maybe Justice Harlan was standing by himself. He wrote the
concurring opinion.

€ You do not know, so you cannot say for sure how the decision is
restricted. That is the problem you have. We have had that with opther
cases, in other areas of law the Commission 1s studying.

C But to go on with my line of reasoning, you may say--well, alright,
we will accept the reasoning of Mr. Justice Douglas and in this one area, it
may be for the best interests of our country and ocur community, et cetera.
But it seems, to some of us anyway, that, at that point, we have to stop.
And those things that you say about wages and salaries do not apply to
airplanes and motorboats, land, shares in stock, and things of this neture.
The latter sre just more in the comuercial world.

L TYes, that might be, but you may still have guys that are living off
that Jjust as much as wages.

C I agree, it is conceivable and possible, but I suppose that you get
into the guestion of percentages.
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€ Part of your problem, too, is the exemption problem, which I take it
eventually we will be into.

€ John, you listed in the memorandum two decisions that you felt we
should make.

C When I did that, I did not know what I know now. My feeling now is
that it is not feasible or desirable to represent that we are going to put
a bill in in 1971. Maybe we will, but I am not sure that we will. I think
we need to give it the highest priority. We need to really keep pouring it
on because we need to have a bill eventually. I think one problem you have
under the present uncertainty is that the credit people want to wait until
they get wiped out, if that is what is golng to happen. They would rather
walt until there is & case that says you have to have a prior hearing
before you may take the assets of an operating business, or something like
that. I do not know if the United States Supreme Court will come out and
say there is no resident attachment absent s showing of a fraudulent debtor,
or something else. Whatever their attitude, I think we might as well work
on & recommendation and try to develop it. But I do not know sbout putting
a bill in.

C You could still put a bill in on wage earnings.

fca

What would you do on wage earnings?

I

I think that should wait for Professor Warren's presentation.

C We are not getting that report today. We have another consultant,
Professor Warren, and he is writing a report on that which we are going to
take up next month. We are trying to cover the attachment srea in encugh
depth so that we have adequate background on it and eo we may find out
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basically what Professor Riesenfeld thinks are some of the areas that need
attention and whether they sound like they are profitable and promising
enougtl to tell him to go ahead and try to draft something. Then we will
have the rest of the report at the November meeting from Professor Warren.
At the December meeting, we will look at what we have and we will try to
decide: {1) what, if anything, do we do for the 1971 session; (2) what is
our general approach going to be. I think, in deciding what prejudgment
protection one gets, depends on what postjudgment protection one gets, too.
£ The Legislature thought they took care of wage attachments in
A.B, 220, I know that.
C Yes, well do you want to comment on that?

Professor Warren I am struggling with exactly the seame problem you

reople are discussing. I wrote a series of recommendations last summer. I
started out along the lines of focusing on a few things that absolutely have
to be done. I wrote that series before A.B. 22L0 came out, and the more I
worked on the problem, the less willing I was to say that there are Just =
few Band-Aid amendments that should be made now. Then A.B. 2240 came out,
which in substance has what you might call a Band-Aid for all you need
right now. So I have a new series of proposals that I will make to you in
November. Altogether, they come to long-range proposals. Some of these
proposals you might be interested in for 1971. But my guess is, listening
to your discussion here tonight, particularly the discussion Just pursued,
thet you might well say, "Well, maybe a little bit for 1971, but in general

& long~term statute and a long-term look at it."
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C Let me come back and ask & question. I take it that the creditor's
position 1s, as John DeMoully suggested, that you are going to stick with
the position that Sniadach only applied to wages and dces not apply to
resident attachment and other forms of property until you are told to the
contrary, and you are not going to be willing to legislate in any manner.
Why? What is the justification for the position? Will it cost You more
money to go the postjudgment route?

€ No, it will not cost us any more money but it will cost the debtors
more money in the form of tightened credit, and it will wltimately cost the
purchasers of commodities more money in the future.

C Can you demonstrate this?

€ I can tell you what our people tell us. They say that, particularly
in the large commercial transactions, their ability to attach a large piece
of property, their ability to put a keeper in charge of a large stors or
establishment, their ability in the case of mercantile and wholesale houses
to attach a bank account, inevitably aids their collection of debts and the
payment on their judgment. This collection of their debt minimizes their
debt loss which, in turn, keeps down their costs of goods. Utherwise, the
debt collection process is added to their cost and thereby increases prices.

C Do these pecple, in making those statements to you, offer any
empirical evidence of this by reference either to states which have, as
Professor Riesenfeld indicated, no resident attachment or by other evidence?
In other words, is this an assertion made to you on behalf of the industry
--unsupported by any other--

C You do have leverage though--
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C It is a pretiy general assertion. We get it all the time, in all
areas of the industry.

R Do they think, though, or do they know 1t? That is the question.
I spent more than a few hours of discussion with the general counsel of
the Bank of Ameriea sbout thet. I cannot prove that I am right, but he
cannot prove to my satisfaction that he is right. The industry does not
have the facts to compare the two situations because credit depends on
many things which are independent of whether you have resident or nonresi-
dent garnishment or attachment.

C Another point, and this is especially relevant in commercial col-
lection. We will assume that the debt is legitimate. I would say that,
in many, many cases when an attachment takes place, the debtor, in & hwrry,
if he wants to continue his business, makes arrangements to ray off the
debt, or meke installment payments, or make some type of arrangement to
take care of his obligation. If you knock out the attachment Trocess, you
then require the creditor to go to cowrt, incur court costs, which are added
onto the debt, and in most large commercial cases, you have some underlying
agreement or contract that provides for attorney's fees which sre sdded on.
I think these are legitimate costs that are added on, which the debtors
today are having to withstand, even in the smal} collection cases, and they
would not and are not sustained when the attachment Process is allowed to
exist.

R Well, you assume that, when & person does not pay, there is no
doubt about the debt, and there are no other reascns, snd--

€ 1In your position, you can ssk, well, is this a valid assumption or
not? We can produce evidence; I do not have it here tonight, that this is
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pretty much a valid assumption. There are a large majority of problem people
we have to go after. They do not refuse to pay because they have a legitimate
defense-~I think that that would be the exception, not the rule--but because,
for one reascn or ancther, they either cannot pay it now, or do not think
they can pay it now, or do not want to pay it now, or want to use that money
to make money in their business or elsewhere. Now, this is a pretty well

substantiated fact.

Liability for abuse of process as a limitation on wrongful attachment

C May I add one thing to that too. Particularly is this true in the
comnercial field, the mercantile field. Aas you all know, the state of the
law in wrongful attachments today is such that, if you lose your case, almost
for sure it is a case of wrongful attachment. You are Just that exposed.

S50 the creditors do not authorize the use of attachment, unless they are
extra sure of the bona fides of the obligation. It seems to me that the
reason to knock out resident attachment on property other than the wages,
comes from the idea--"Well, we shouldnot tie up or deprive a guy of the use
of his property until he has a chance to have the claim adjudicated." That
might be a good argument, but if it is adjudicated, and he wins, he certainly
has a remedy of wrongful attachment. T come back and say that the credit
grantors today are pretty sophisticated regarding possible exposure to wrong-
ful attachments suits, and, believe me, they sure do not want to get into

that situation.

£ I do not know whether you had an opportunity to see this letter that

we received from ILeon J. Alexander, a practicing lawyer, who bhas written a
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number of articles on this subject. He takes the following approach, which
he would epply to other pretrial writs besides attachment and garnishment.
He says:

No pre-trial writ could be employed without posting a substantial
bond. This would apply not only, as is now the case, to attachments
but would apply equally to [other] areas . . . .

(2) I do not believe that additional hearings would be the solu-
tion. Rather, the bond reguirements should be scheduled in advance and
based on the allegations of the Complaint. Then, as is now the case
with attachments, any aggrieved party could go the Court for special
relief. However, a standard practice should first be established.

(3) I believe personal sureties should be eliminated and all
sureties should be admitted corporate sureties for every bond.

(4) I would eliminate all limits on recovery under the bond, up
to total relief of damage to the aggrieved party. Specifically, I
would include punitive damages, recovery for mentsl distress, pain
and suffering, and other comparable tort features in bond recovery.

{5) I would dispense with a separate suit for recovery under the
bond and would, lnstead, have the bond recovery treated in the initisl
trial of the action.

(6) I would further include any tort claims--such as malicious
attachment, etc.--in the original lawsuit, as a compulsory counterclaim.

(7) I would attempt to reduce the areas in which pretrial writs
could be employed . . . .

The letter goes on, but that is his general approach tc these cases. If
you have a case now for wrongful attachment, apparently he feels you do not

get full recovery.

R In addition, as a result of Judge Tobriner's ruling in the White

Lightning [?] case, there has been an enlargement of the asbuse of process

cases., That is, I think, Tobriner has already opened the gate very substan-
tially, so that you will have a notice and hearing anyway in these cases,
in a much more pronounced form on the abuse of process issue. You really
try the issue at that point as a counterclaim. What issue the judges will
try first and what else, you do mot know. But egain, I think, in terms
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of the long-range economy of the state, that employing judiclal officers
here 1s not sound. 1In fact, if you read the vast number of cases in this
area--and the mere fact that special reporters like the CCH reporter exists
indicates something--you will see that the courts will be tied up more and
more in these cases. There is no question about it. Unless something is
done about it, the state will just drown in litigation on attachments. I
think that is unavoidable. Obviously it is much better to limit attachment

to a legitimate aresa.

Summary of considerations concerning resident attachment

€ Is it too late to ask a question? Could I ask this of the consultants?
Has any thought been given to substitute devises for certain types of assets,
such as land, shares of stock, maybe savings accounts, and sor forth, in
the nature of a lien rather than attachment? Distinguishing between types

of assete on the basis of immediate use and enjoyment and so forth?

R Well, I pointed out earlier, that the Commission should consider
whether the service of the writ of attachment, which is now by seizure,
whether that cannot be alleviated. And what you suggest in part, I suggested
in terms of temporary measures, comparable to the restralning order, which
would have a lien effect. Maybe these measures could be spelled out in the
statute if the Commission thinks it is necessary. But this is a secondary
question. All this would only be necessary, if you think that you are really
facing dangerous losses in the commercial area, if resident attachment is
eliminated. I wonder: Whether the creditors really want to be constantly
having to seek judicilal opinion on the constitutional issue; Whether ancther

statute would be more in their own interest--a statute which expands, more
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or less, the area that we call fraudulent debtor attachment within the con-
stitutional limits; Whether the creditors would not be better off to be rid
of all those abuse of process cases and all the other guestions. I persomally
really feel that you minimize the use of judicial personnel if you have a
statute which limits resident attachment and expands fraudulent debtor sttach-
ment. But this is just a basis for discussion. This is all I intend. I
vanted to give you my thinking, but this is nothing final or conclusive.

I am not one hundred percent convinced, but I felt that this was &8 good way
to start to ldentify the major issues. After all, if you look at resident
attachment, the Legislature has constantly expanded it. It used to be very
narrow., You have all kinds of gueer quirks and limitations, which you say
you can live with, but still the statute does not really mean what it says

and so forth.
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Method of approach to work on this project; legislative authority; comprehensive
recommendation should both resolve fundamental substantive issues and provide
greater clarity and technlcal accuracy

R I would appreciate it, Mr. Chairmen, if the Commission would make a
decision on one point concerning my further direction. I, personally, would
like to direct myself, whenever the next report is due, to certain technical
questions in the statute--the relationship, for instance, between paragraphs
(4), (5), and (6) of Code of Civil Procedure Section 542, These questions do
not affect the industries as much as does restricting attachment, but rather
concern technical difficulties which have grown up in the law of execution and
attachment. I think thet it is very important that, at some time, you look at
the whole process. I wonder whether it would be advisable in the Commission's
Judgment to start working on that aspect with some dispatch, while other
things are going on, or whether you want to go step by step and not start
anything more--

€ Well, let us open that for discussion. My own reaction is to the
affirmative. One of the problems in this particular area of the code is that
it is strung out in page-long sections where you cannot find anything you
want. 1 think there is a good deal of recodification to be done in connection
vwith clesning it up. I think we cught to come in, not in 1971 perhaps, but
certainly before the project is finished, with a workable section of the Code
of Civil Procedure dealing with sttachment, garnishment, and writs of execu-~
éion.

R 4And supplementary proceedings.

C Yes, the things included in the study. How do the others feel on
this?
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C Well, I would be inclined to go along with that idea. Certainly, not

only are there problems in the code but it is awfully hard to find any answers.

fe

They are very poorly written statutes.

£ It is a combination of fundamental substantive questions, as well as

a drafting job to accomplish what should be done.

C I feel the same way about 1t. I feel that it is diffleult to find
anything in that section. Tt looks to me like it has been added on and added

on, patched over, and certainly needs to be reworked.

C Now our charter from the Legislature on this one is pretty broad.

C Yes, it covers attachment, garnishment, exemptions from execution,

and related matters. We could do anything really.

€ Our experience has been that, when we get into something like this,
if we touch one thing, we really have to take care of something else, and then,
soon the only feasible thing, as long as we have a broad enough mandate, seems
to be to go at it with the idea that we are going to come up with & complete,

comprehensive scheme.

R It might be wise to identify a catalog of questions that might be
locked at. For example, what is the effect of the Uniform Commercial Code
upon this whole procedure? Nobody knows how you reach garnished stock; T
have been in thousands of discussions on that and nobody knows. What happened
to nonpossessary security interests? Section 689b was left untouched when

the Commercial Code was drafted. There is the whole question of current income
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as an object of creditors' satisfaction. Then, Section 691 of the Code of
Civil Procedure provides:

691. The officer to whom the writ is directed, must execute the
wrilt agalnst the property of the Judgment debtor, by levying on a suffi-
¢lent amount of property, if there be sufficient; collecting or selling
the things in action, and selling the other property . . . .

When do yow sell things in action and when do you collect them? There i8 no
answer. Anywhere. Judge Lillie says you sell; other judges say you can only
eollect. The code says "collecting or selling" but never gives you any
criteria when one of these is proper. Is it fair? Should you be able to

sell future income at a very reduced, discounted price? Or should the creditor
weit and collect it as it falls due, or what should be done? There are in-
mumerable questions which do not affect the life and death of an industry but
which should be clarified because there is a great deal of concern and people

donot know what to do. This is just lawyer's law but it should be straightened

out.
L You referred to a Meacham case last night. Is that a California case?
B Yes, Meacham v, Meacham, decided Ly Judge Lillie. The citation is

262 Cal. App.2d 248, 68 Cal. Rptr. 746 (1968). Then there eame the Husted
case in 7 Cal. App.3d [ ? ], and then there is one in the Superior Court.
These are the three recent cases and they make quite clear that, how you reach
future rentels, future income from a tusiness, or other future income, is
uncertain, What you do in the case ofa nonnegotiable promissory note is

equally unclear. This whole area is in total econfuslon.

£ Does Section 691 apply only to execution? Is it possible to have a
s2le of an intangible under an attachment?
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R Section 691 relates only to execution.

£ So you could not have a situation where someone attaches property and

then that property is sold under the attachment?

R Yes, but that would be a rare case. That would only be in the case

of a perishable chattel.

£ What you are saying, Professor Riesenfeld, is that you found out that
it 1s really better to look at the whole process, that you camnot just pateh
it up. We originally thought that maybe we would do a patch-up job. Put in
a few patches here and there that would take care of things and then some
day do a complete study. But you are finding that it is all interrelated,
and that to get a good statute, you really should look at everything. My
feeling is that there is a better chance of getting something enacted if it

1s a comprehensive scheme.

R Unless there is an emergency; unless the courts declare the new

statute invalid. There is a good chance that that will happen.

L Yes, but we are going to be working on this as fast as we can. If
the courts do do this, we will give the legislature what we have even though

it is not perfected.

R I have not had a chance to discuss this with Professor Warren.

Professor Warren. I would certainly think that it would be appropriate

to go through and clarify a number of things in these sections. I have done
the same thing Professor Riesenfeld has done; I have been trying to teach this
to students over the years, and they say the same thing the Chairman said.
Basically, that they cannot understand these sections. Then you have the
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problem that Professor Riesenfeld raises. Once you understand the section,
that is, understand what the sections are trying to say, you still have scme

problem making sense of them.

R For example, you have a writ of execution and ¥you garnish a third
person or you levy a writ of execution on a third person. He denies the debt.
Why should you have to examine him under Section 7197 Vhy can't you immediately
proceed under Section 7207 But the Supreme Court says that the statute Bays
we must do so. I think it is a total waste of time if the third person denies
the debt.

There are just innumerable technical matters where the law Just does not
make any sense. I do not think anybody will be materially affected one way
or the other. The industry could live perfectly well with the code. 'This
1s not so much of a hot potato, but there are large areas of unnecessary
formalities, lack of clarity, and enormous confusion. There are areas where
the Supreme Court has not spoken, but where the Courts of Appeal are in
conflict. I think all this should be treated together. I have worked with
1t now for 30 years, and T have a list that long of purely technical matters
which I would like to straighten out. If it is possible under this program,

if we have time, we should try to lock st these problems.

L I think that the reaction is that we would like to do that. But
what kind of schedule are we facing? What is the magnitude of the research
Job involved? Are we talking about one year, two years? What do you con-

template? When will we be getting your reports?

R You would have progress reports, and then the whole thing in & year.
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fex

You will be giving us reports from time to timet

5 With Professor wWarren. I want to have time to collaborate with

Professor Warren.

C May I make a suggestion as to a possible approach, now that we seem
to be comitted to the project. We probably should keep going as much ag our
time will permit, so that if we do have an emergency, we will be able to come
in with a bill. Is there any reason why the Commission cammot also be work-
ing--the way we do on many of our measures--with drafts, revisions, and
statutes while you, at the same time, are doing your study? We can do this
with the idea that you will make a report or reports, but we will alsc be
working along. Perhaps you could outline preliminarily, without completing
your study, the areas or the particular points, or some of them at least,
that you think need to be revised. We can then work with the staff, vho will
perhaps be coming in with draft revisions of particular code sections. We
can debate, consider the points that you suggest, and the process will con-

timue on. Is that a feasible approach?

C Maybe I could elaborate on that. Generally, on a mejor project, we
will get a background study on only a portion of the entire project. We start
working on that portion, trying to draft the statutes that will work the -
problems out. It may take six months of picking at the language before we
get it. I think if we can identify particular areas here, vhere the Commission
can really start getting down and working, drafting, and picking at the
statute, and getting comments on that part rather then waiting until we get

8 whole big report a year or more from now, that we will make the best progress,
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Is it possible for us to take some areas, like the two sectioms you gave us
todey, and work on those? While, at the same time, you would be giving us

more material on other things.

R From my point of view that would be extremely desirable.

£ I vonder about the breadth and scope of this thing. I do not know
enough about it to see even the smallest part of all of the ramifications,
but we are only allowed to study what the legislature tells us. Does this
pose some problems?

Some of the suggestions here--for example, doing away with resident
attachment and garnishment--are really taking quite a cut at things. This
opens up a whole new avenue of ancillary matters. If ¥ou cannot attach before
and you cannot get hold of anything to satisfy your claims out of property
attached prior to judgment, what remedies do you provide after judgmenty
The present remedies are, in my view, quite inadequate and antiquated as I
have said before. What do you do with related matters such as the examination
of the debtor after judgment? For example, you cannot now even go outside of
the county to examine a judgment debtor. Then, before judgment, what happens
to discovery? If you cut off the right to find and attach property, should
we allow the right to discover the existence of assets before Judgmentt In
California now, you cannot do that, except in limited situations of insurance.

I just wonder how Par we can or should EO.

C I think that, if the issue is necessarily related, our legislative

directive was intended to be a very broad one and would cover it.

£ Well, what about replevin? I think in certain instances that it
can act almost like attachment.
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C Well again, I think thet if it is related to the subject, you can
study it. Now, like everything else, if you try to solve all the possibly
related problems, you are going to be here 20 years from now still working
on it. You may have to draw the line someplace, but I am not worried about

the legislative authority.

R Also referring to other states, there are ones which I would like to
lock at some more. You know Massachusetts had a very interesting procedure
called a procedure "to reach and apply." Maybe some ideas can be gained from
it that would be useful here. I feel that models of other states are at least
helpful to focus your ideas on.

I am aware, and I totally agree, that attachment is one thing and
discovery a different thing. There is a lot of antiquated material in the
statute, and I would agree with you that there should be other avemues avail-

able and the creditor should at least know where the assets are.

£ One difficulty with trying to solve the problems of the Sniadach case
is that, if that case is given a broad interpretation, you necessarily get

into other areas because you have to substitute some alternative remedies.

C That is why I asked yesterday if there were any other things that New
York, Ohio, Pennsylvania, and England do to compensate for the lack of resident

attachrent.

R I do not think that those three states do have anything, although
Massachusetts might. New York, Ohio, and Pennsylvania take the attitude
that you can do very little before the judgment is rendered, except where
there are enough facts known to the creditor sco that he can show frand. T
have the three statutes here in the appendix.
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Original purpose for attachment; present use of attachment

I would like to make two other points here. Section 537 provides:

537. The plaintiff, at the time of issuing the summons, or at any
time afterward, may have the property of the defendant attached, as
security for the satisfaction of any Judgment that may be recovered . . .

Now, as you have heard from the representatives of the creditors, creditors
also use attachment to induce the debtor to refinence or otherwise satisfy
the claim. But this is not &t all what the statute says or what attachment
vas meant to be for. Despite the fact that courts sometimes hold that
creditors who use attachment for reasons other than security, may be liable
for abuse of process; despite the danger that such a claim will be asserted
in counterclaim, creditors still feel attachment is very helpful because it
makes the debtor refinance, and soon. But that is not what this statute says
attachment is for.

The other point iIs this. Technology has changed. At the time these
statutes were drafted, movables were more valuable than today with mass
production. There is a general complaint that you cannot collect on chattels.
Nobody can. Except for new inventory, nobody buys second-hand goods. So
the use of this process as a means of actually collecting out of the agsets
and of having the debt paid has become more and more minimal. This is &
vorldwide problem. I have investigated the collection process in many
countries, not only this country. Even in Switzerland they complain--"Who
wants second-hand goods?" They are only of value to the debtor himself. To
nobody else. Their only value is that, if you take them awvay from the
debtor, he may think twice about whether he wants to live without them.

But, if he says--"T can live without them"-~the creditor can do practically

nothing with them. He cannot really collect out of them. In Switzerland,
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they do not have sheriffs, they have collection officers. These people know
more about the collection process than anybody else; they see what is paid.
For this reason, Switzerland is one country where you can really find out
what happens to second-hand goods. And you find that they really serve the
creditor no useful purpose, except as inducements to the debtor to pay.
Thus, when the statute was drafted, the ideas were totally different.
Attachment was for security for collection. Today, nobody can really contest
that the main value of attachment, in most cases, is, what I call, the
strategic value. Attachment is not really a collection process at all any-
more, except perhaps vhere land is attached, because of the total impossibility
that you really can collect anything ocut of second-hand goods, except mercan-
tile inventory. I do not think that we should lose sight of these considera-

tions.

C Mr. Chairman, I would like to make a few comments here. I certainly
agree that the attachment process does bring a debtor arcund to recognizing
his obligation and trying to make some type of disposition of it. However,

I think Professor Riesenfeld confuses two different itypes of credit transactions
when he talks about second-hand goods. Very rarely does the attachment process
go after second-hand goods or something that is of questionable retail or
market value. Second-hand goods are taken in the situation where you have a
chattel mortgege or security interest over furniture, such as these loan
companies have. This 1s a completely different situation from the attachment
process. They do not have attachment, of course, but what they have is a
security interest. They do not want the furniture, but they use repossession
as & vise over the debtor’'s head to collect what is due and owing on the
furniture. In the attachment process, I believe, furniture is what he
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referred to because this is the most common second-hand goods~--
R Cars actually.

C Well, alright, cars then. They do have more value than furniture
on the market. But, in either case, you have quite liberal exemption pro-
visions in the code. Really just about.all his furniture can be exempt. if
he goes through the process of seeking this exemption. I suggest to the
Commission that. you are getting off the track when you suggest that going
after second-hand, questionsbly marketable goods, is a devise actually used

in mass., I do not believe 1t is.

R As I say, I would like to study what assets attachment is currently
used to reach. The only way to study it is to look at the attachment returns
to see what is attached, and so forth. Wages are now out. Formerly, of course,
the best thing was wages, now it is bank accounts. Of course, these may be
wages in a different form. What happens when wages are paid into bank saccounts?
Qur statute leaves that question completely open and there will be a lot of
litigation on that. But, no matter what you say, what I would like to see,
by looking at actual attachment returns, is what was attached apart from vages,
and what became of it. How much satisfaction, if any, d4id the creditor get
of it? Or was attachment just for strategic purposes? This is one question
which really sgitates me not only as a matter of curiosity, but also as one of
intrinsic policy. And the fact is that the few studies which have been made
seem to imply that the value of attachment .as a means of sstisfaction in the
majority of cases is questionable. But. I do not want to make any foregone
conclusion. I want the Commission to give me a chance to study and look at
the records. The only way to know is by taking representative samples, if it

is possible, of the sheriff's returns and see what actually. bappened,
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Priority of issues

£ T think it is clear from the discussion that we are interested in
getting into both the basic substantive 1ssues and also the housekeeping
issues. I think that, if we follow the procedure that was suggested a little
earlier--with the Commission working at the same time that you and Professor
Warren are working on your part of it, avoiding, as much as we can, duplica-
tion of effort, or going down blind alleys--we can probebly keep this project
moving and be prepared in the event of an emergency and also, hopefully, have

something comprehensive by 1972, or perhaps 1973.

L One thing though, I think that, in plamning the parts to do, we have
to give priority to the problems that are the most acute in the light of the
constitutional issues. Then, after we have enough background to start work
on these problems, Professor Riesenfeld can start work on the housekeeping

matters, and so on.

£ I think that, if we follow the approach we bave followed on the past
projects, we will save time and also have a pretty workable statute. Now,
part of that process at this stage is a definition of issues. When I say
definition of issues, I mean framing the questions that are presented by the
study. We want to proceéd in some logical fashion for the rest of the day.
Are there other areas that you have not been over yet, Professor Riesenfeld,
that you would like to cover this morning so that we can start - to indicate
the questions to be decided? You had indiceted that perhaps it would be of
help to you to have some reaction from the Commission on these things. Is

now an appropriate time to start that, or is there further--

-75-



Minutes
October 22 and 23, 1970

R No, I would be grateful for any guidance the Commission can give me
on what they think about the issues I raised so far. Perhaps I should state

what, in my own mind, is the order of priority of my recommendations.

Issuance of writ of attachment: clerk, commissioner, referee, or judge?

R I think that really the most important of my recommendations is that
the order of attachment should no longer be issued as a matter of course by
the clerk. Rather, a writ of attachment should be issued only after a judi-
clal order or by an order of a judicial officer to that effect. That is the
most important of my recommendations. I also thought that we could have

something like a supplementary proceeding--

C Professor, do you want to require & judicial order in the quasi in

rem Jurisdiction situation?
R Yes, any time there is a writ of attachment.

L Could I ask a question? As I understant it, all that is going to be
presented for the issuance of the writ is an affidavit setting forth the

criteria that allows its issuance under the statute. 1Is that correct?

R Ho.

le

It is not going to be an -oraluhearing, 'is 1t¢

R Well, it is like a prelimipary injunction.

Usually that is an affidavit. In the federal courts there can be

¢

oral testimony if you want, but in state proceedings usually that is by

affidavit at least initially.

R But the judge must be satisfied with the affidavit. In the end,

there must be some showing in the affidavit, or otherwise--
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C Well, at least in the initial instance, the moving party is going
to come in with an affidavit that ticks off the requisite number of things
that the statute requires. And if that is the way it is going to be done,

I think that it is going to be a more or less perfunctory procedure, whether
the clerk does it, or a commissioner does it, or a judge does it. I cannot
see them really doing more than just checking the list to see if there is

some basis and if all the statutory requirements are met.

R Well, this again shows that everything is interrelated. If you have
& notice and hearing before, of course, it would be different from the
situation where there is no prior notice and hearing. It is so hard to
separate these matters. But even in those cases vhere +the notice and
hearing is afterwards, the debtor should at least have the assurance that
someone--not just a clerk of the court--will lock at this. Also, once you
have a judicial officer involved, issuance of a writ is no longer as a matter
of right, but as a matter of his discretion. He may be satisfied with the
affidavit, he may say--"Can you show me more?" There is more secrutiny of
the affidavit and you 4o not have so many 556 proceedings, where the debtor
says after the attachment that it was irregularly or improperly issued. So,
it is subject to deﬁate, but I think that it is much better, even if some-
times it will be perfunctory, if the matter is in the hands of a judge,

Justice, or referee, and he makes the order to the clerk to issue the writ.

C I think, I fear, that we will get into the same situation that we
have in probate proceedings. You will get & commissioner, and they vary in
quality. DMany commissloners in probate take a2 very sericus look to see

vhether they have complied with the form. Some of them go into the substance.

~T7-



Minutes
Qctober 22 and 23, 1970

Some just sigh anything that a particular lawyer that the commissioner may
have respect for brings in without looking at anything. I have scme question
whether we really would be accomplishing a great deal by substituting a

commissioner for a clerk.

C If you have a subjective element of intent in there though, I agree,
you are not golng to be able to get a clerk to make that decision on an

affidavit.

C I realize that. I am talking practicality. I have had experience
in a few other matters, which have not involved attachment, where the courts
have been perfectly satisfied to permit ex parte orders by judges, who they
somehow think will give more consideration to something, rather than an
order issued as a matter of form, and then have a serious hearing afterwards.
I disagree with this. But our Supreme Court has ruled that that was
perfectly satisfactory. Whereas actually the party got less of a hearing

because he had a perfunctory order and it wae facing him right at the beginning.

R For that reason, I say it could be a referee, because the judges are
very busy. Probably the danger of perfunctoriness is alleviated if you do
it like that. There is precedent that it would be constitutional to have a

referee appointed for application for--

C Suppose you have a case where there is a notice and a hearing and
nobody shows up? Why should we take the time of a judiclal officer or any-
body else~-if what was suggested yesterday by representatives of the creditors
proves to be right, that is, ninety-nine times out of a hundred the debt is
owed and the debtor is not going to make an appearance? What do we do in

that situation? Do we have a big, full-scale hearing--
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R 1 provide opportunity to be heard.

C Yes, but he does not show up; then what do we do? Make the judge

go through the application notwithstanding the debtor has not shown up?

R After sall, the judge has the affidavit, and he may be satisfied with
that. The statute says--and I tried to make clear that it should not be
overly stringent so as to hamstring the whole procedure--Section 538:

538. (3} The Judge, Justice or referee may not issue an order of
attachment unless he is satisfied that plaintiff has shown

a) that the court from which the writ of attachment is sought has
Jurisdiction in the action either apart from attachment or on the basis
of the attachment;

b) that one or more of the grounds of attachment provided in Sec-
tion 537 exist;

¢) that there is prima facie proof to the effect

(1) that plaintiff has a valid cause of action;

(2) that defendant is indebted to plaintiff . . . .
and so forth. I do not want to bind the court's discretion. If the Judge
is satisfied that there is sufficient evidence, he has a perfect right to
issue the order, If the defendant does not show up, normally the judge should
be satisfied with the affidavit, because the debtor would have shown up if
he had a good objection. But I think there are so many unknowns, that I feel

you should have judicial control at that initial point.

C What does your provision {c)(3) mean to you? That is, the judge has
to be satisfied "that the motion for attachment, and the cause of action, are
not prosecuted to hinder, delay, or defraud any creditor of defendant." What
does that mean?
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R Well, this is in the statute now. This is in the statute because

once some creditor took all in order to exclude all other creditors. He

was in cahoots with the debtor. This is & possible danger.

€ You mean, he attached more than was legitimately due to him, in

order to stop somebody else from getting it, or--

R There is an enormous amount of case law on it. Usually,
be no indication of fraud between creditor and debtor, but those
in the statutes in order to prevent such collusion. Since it is

I felt I should not cut it out.

C But you want any attachment creditor to meke a showing--

R Well, the affidavit would be the showing unless there is

of collusion.

there will
sections are

in the statute,

some evidence

€ Right now, is it not just a conclusory statement in the affidavit for

attachment?
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The preliminary, ex parte order under proposed Section 538(6)

C I have & questlion concerning your proposed subdivision {6) of Section
538. Subdivision {6) provides:

After the motion for attachment and prior to the hearing and
determination thereon, the Judge, Justice or referee may issue an
order enjoining the defendant from transferring or otherwise dis-
posing of his property, or granting any cther relief appropriste
to protect the credltor against frustration of the enforesment of
his claim.

You do not specifically say that this order may be granted prior to notice
to the debtor. This gets us to the basic question that was raised earlier
thaf, if you give the debtor an opportunity to do anything with his assets,
he will do it and the creditor will be holding an empty bag., You will not
only be taking up judiclal time, and time of the ereditor, but you will be

doing it all to no avail.

L I think vwhbat 1s internded {s that you have to have & notice and
hearing before you can get a writ of attachment. PBut 1in those cases where
you have to do something immediately or assets are going to be gone, the
Judge can meke a temporary, ex parte order. In the latter case, you can
have a sheriff seize the assets or do something so that the debtor cannot
dissipate them. But this would be an extraordinary remedy available only on
a case by case basis, under the facts of each case. You would have to

Justify doing this.

R Sniadach 1n effect may mean--as construed by Justice Harlan and
the lower courts--that resident attachment of all personal property without
prior notice and hearing is unconstitutional. For example, the Supreme

Court of Wisconsin in larson v. Fetherstone held that the Sniadach rule
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also applies to the garnishment of persoral property other than wages, es-
peclally benk deposits--if s0, then you have a situation where, 1f you want
resldent attachment, there is a requirement of prior notice and hearing and
such a procedure will take time. But I think, even if you have that enlarged
Sniadach rationale, that 1t will be constituticnal to permit the creditor to
seek at least some temporary restraining order. Thus, even if you have a

notice and hearing, something can be done to help the creditor.

C But subsection (6) should be clarified. It should be made clear that

the order could be ex parte.

C if you go that far, I think we have got the cart before the horse.
If the only major area of attachment is going to be fraudulent debtor attach-
ment, before the creditor can get the attachment, he has got to file an
effidavit that says, in effect, that the debtor is a bad guy. That says, he
is going to disappear, or he is going to take his assets and hide them, or
he is going to flee the jJurisdiction. If the creditor has to lay all that
out in the original affidavit to get his hearing on attechment in the first
place, why provide in subsection {6) that a judge can order prior ettachment
without notice 1if the creditor makee = proper showing? All the creditor is
golng to 4o is refer back to his originsl affidavit where he says--"The
debtor 1s going to leave, that is why I am bringing this motion in the first
place; please help me in mdvance. Do not tell the debtor that I am after
him, because the very thing I em afraid of will happen, and the debtor will
be gorne.” Why don't you simply allow attachment in the first place and give
the other side, the debtor, the right to come in and knock it out?
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£ As a practical matter, what you are saying is--if we are only going
to permit attachment against residents on the fraudulent debtor grounds, then

subsection (6) will be the operative section in every case.

L Yes, the creditor cannot have attachment unless he proves or there
is an inference that the debtor is going to take the property and leave., If
the creditor has to show that much to bring his motion, wby shoulda't he be

able to grab the assets in the first place?

R Because, I am afrald, sir, that the Supreme Court ultimately will

knock out all attachments which are done by the clerk of the court.
L No, he is talking about your proposed subsection (6).

€ Do you think Judges are going to rcutinely issue ex parte orders

permitting the selzure of property?

C Vhat I am saying is that, if you only permit fraudulent debtor's
attachment, then, in every case where attachment is sought, the creditor will
need the protection of this type of ex parte order. Therefore, why not permit
the 1ssuance by the Judge of the order or writ on the creditor's original

arfidavit, and let the debtor come in and contest it if he wants to?

C Well, the judge might be willing to mske an order but pot as broad
2 one as you ask for. The judge might say, "Well, I am willing to do some-
thing, but I am not going to put a keeper in the debtor's business in the
meanvhile.” I am not so sure that routinely you are going to get the king

of relief that you can get now.
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€ Well, if it is & bank account, you are probably going to end up with
an injunction on the bank and on the debtor which is going to restrain closing

up the bank account.

There is no difference between that and an attachment.

e

R Yes, but the judge may say--"The debtor shall be permitted to withdraw
$50 per month or so." You cannot do this under an attachment; it is =211 or
nothing. My procedure is much more flexible. There are degrees of relief

which can only be determined by the judge.

C How is the judge goilng to know enough to make an order like that if

1t is ex parte?

£ What we are saying is that, followilog the normal TRO, preliminary in-
Junction route--vhere you have the hearing within 10 deys--creditore are going to
et least try to come within your subsection (6). Where it is a bank account,
they are going to enjoin the removal of the account which is all they need.
But that is the same as an attachment for 10 days. In effect, they are going
to attach the bank account for 10 days. Then, at the end of 10 days, the
Judge will have a hearing as to whether this is going to be the order for the
future, or whether there are going to be some modifications, or whether he

is going to discharge the temporary restraining order.

R But there is one point, sir, if I mey make it. In attachment you

freeze the whole account; if you have an order, it can be partial--

£ But the Judge is faced with an ex parte application by the creditor.

The creditor, even with the best intentions, it is not. golng to present the case
for the debtor. The creditor is not going to say the debtor needs $10 or
-8l
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$15, or whatever, a week that he is supposed to get. That, as a practical
matter, will not come until your hearing on what is the equivalent of a
preliminary injunction. The problem arises because of the requirements or
grounds set for obtaining the attachment. The average creditor's lawyer is
going to say, "Well, I am going under subsection (6) in every case,"
because 1t will be a very rare case under fraudulent attachment where the
creditor 1s golng to want anything but an order under subsection {6) or a

TRO out of the judge.

R Yes, but an attachment, in my mind, is really more drastic. Under
attachment, the evaluation of what can be reached is the responsibility of
the creditor. He decides how much he wants to attach and so forth, subject,
of course, to the limitation of the statute. I think there should be some
intermediate solution which permits the julge to say "I will not issue the
attachment because that is too drastic. But you have made enough of a showing
that I will at least give you some securlty, until we have a notice and

hearing."

C I have another problem along this line. You can gel a temporary
restraining order without a bond, but it would seem to me that, in this
debtor-creditor situation, you would vant to always require a bond. That is,

you would Iinevitably, invariably want a bond before you permit attachment.

B That is right, but the bond has to accompany the motion for attachment. —

That would be covered in Section 539,

Abuse of attachment procedures

£ 7o what extent do we have any evidence that there is an abuse of the
attachment procedure apsrt from the Wage earner attachment under the existing

practice?
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R Well, there are at least alleged abuses in those two articles which
I cited to you. But I would like to form my own opinion, and I have not
had the time to do that yet. In order to make a factual study, you have to
have some kind of frame of reference first. So I have tried first to prepare
a frame of reference of what I want to logk at. There are complaints of

abuses, but I do not know how serious they are.

£ How would you go about finding out about abuses in medern-day California?
We are not really equipped to make this sort of investigation. Although we
bhave two members of the Commission who have authority to hold legislative
hearings, we have never done this. However, we 4o solicit views,  and_ people
from the respective industries who are interested in a project have informed
us of their views. Many of these reforms strike me as necessary only if there

have been abuses.

R There are complaints about abuses. They are not proven. In my
report, I have not said there are any abuses because I will not say anything
until I am convinced myself. Abuses have been alleged in innumerable hearings,

in innumerable articles, but these allegations have been contested.

£ T do not think that it would be difficult to document the fact that
there have been abuses in the attachment of wages. I think anybody who has
had experience in representing employers knows what goes on  but apparently
that now has stopped. Whether we have similar situations in other areas, 1

do not know.

R Well, there are cases--there is a minicipel court case which I cite--

where abuses have been alleged and even Ffound by the judge. But how widespread
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that is, I do not know. Of course, up to now, wages were the most easily
reachable asset; now that wages are out, we do not know what will happen with
respect to other assets. If you close one door, whether everyone will go to
the other, I do not know. This is also true of repossessions. Everything
is interrelated. A creditor will, of course, try to get his claim peid, and
this is his good right. In vhich way he will pursue his recovery depends on
what is open to him. There have been complaints about the practices of
collection agencies, in general, not just with respect to wage garnishments.
There may be other abuses. I do not know whether these are true or not.

I think: (1) It is better to have a statute which prevents abuses; (2) I
would like and need more time +to see what I can find out myself, after
studying certain records to see what they disclose. We will hear from the
other side, I am sure. We will get letters from the OEOQ, from the Rural

Legal Assistance League, and those other organizations.

Should judge or clerk issue orderst

L As an alternative to this recommendation, I assume that it would be
possible to leave the law as it is at the present time, with the clerk acting,
but add a procedure elther for the debtor, if he wants to, to come in and
have a hearing where he can obtain relief prior to the actual filing of judg-
ment or for the creditor to show before a judge that he has established his

case,

R Except if, as mentioned, there is--soundly or not soundly--a pre-

disposition by the judge to think that everything is fine.

C No, it hurts the creditor, actually, to have the clerk issue the

initial writ. This 1s because of the way these ex parte orders are handled
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subsequently by the judges. It is hard to set them aside. Here, as a
practical matter, will be the situation. The poor debtor, the one who we

are really concernéd.about, is not going to have a lawyer who is ready to go
out and defend him immediately. {I might add also that it does not help him
to say that he can post a bond to release the attachment. Take a business-
man, vhose bank account is about to be attached or has been attached. He
cannot operate without funds, but to release a bank account, your banks
require bonds, and the bonding compenies require collateral in the amount

of the account, so it is circular. I have had the situstion where a business-
man had his bank account attached, if he wanted to use the money he had to
put up the same amount of money, and the insurance company would then issue

a bond to release the bank account. So he has to leave it, and he is put out
of business.) However, to return to the debtor whose assets have been attached.
How he has to get a lawyer that he does not have regularly and go out to this
hearing. He goes out 10 days later, after the ex parte order. The judge has
had all these affidavits. The debtor's lawyer may be very competent, or he may
not be. But if the order is issued bythe clerk, the judge is less inclined

to regard that as having too much contimed valldity. The debtor is not
fighting against something already issued by a judge. It 1s the psychologicsl
effect of having the judge issue the ex parte order that mekes it so much
harder to defend against. A real subsequent hearing may make for more relief
to the debtor than would an ex parte judicial order followed by another
proceeding. Of course, a lot of debtors will go by the boards because they
cannot afford a lawyer because they are on the verge of bankruptey anyway.
Their bank account 1s now attached and most businessmen, when their bank

account is attached, are just out of buesiness.
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R But if Sniadach, in effect, requires a prior notice and hearing in
resident attachments, regardless of whether You restrict if to fraudulent
debtors attachment, then, in order to comply with Sniadach, you have to have

at least a prior review by the judge.

C That is vhy I am inclined to agree with you that resident attachment
should be out. I am talking now about fraudulent debtor's attachment vhere
the creditor comes in with an affidavit which complies with everything you
require. He, undoubtedly, is going to try to get an ex parte hearing before
vhomever you designate. Then the restraining order is issued. The business-
man cannot use his funds for 10 days. That may not put him over the hump into
bankruptcy but it probably will. But maybe, if he gets a lawyer who comes in
there 10 days later, 1f he is able to get it aslde, he may be able to get back
some of his customers, and he may continue in business. I realize he has =z
remedy for wrongful attachment and ‘ultimately he may have a sult for abuse
of process. But, you should give him every opportunity to be able to set
it aside. If the judge issues the ex parte order, then you limit, you

restrict this opportunity as a practical matter.

B I am still inclined to think that you save time if you have to go to
the judge for those restraining orders. Since, in 90% of those cases, there
will be an application for such a restraining order, it is better if the judge
hears both the application for the ex parte order and for the writ of attach-

ment than if the creditor goes first to the clerk and then to the judge.

C Well, I again visualize something like it is in probate. People who
do 2 lot of probate work know the commissioner very well and are in to see

him every day. Now these representatives of the creditors are very competent
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lawyers and are golng to naturally be getting these writs very regularly out
of the commissioner or out of the judge. If they do it on a regular dasis,
they are going to show that they have everything done right, and, as far as

I know, everything will be correct so far as their client sees it. They

are going to get these writs because they are going to meke the right showing.
They are going to know what this particular commissioner has in mind, what he
is looking for--just like a good probate lawyer knows just what the commis-
sioner wants. And the creditors are going to get their writs more times than
they are going to be denied. Unfortunately, there may be cne In 10 cases
where their client has misled them into getting an attachment where there is
a good defense. But that one in 10 businessman is going to be behind the

8-ball. The other nine, it would make no difference any way how you do it.

R Except the creditors at least would have to tell the judge what
measures should be taken. The procedure would not be done mechanically., I
am troubled by the fact that now what follows once you have a writ .of

attachment is very rigid--

L I do not disagree with you. It should not be as rigid. I am just
suggesting that this may not be as good a remedy in practice as it looks
in theory to protect the innocent debtor. I visuaslize a businessman who
is, in effect, enjoined from using a bank Becount--necessary for him to do
business. He would have to get a very competent lawyer--an expert in attach-
ment. The average businessman, if he has a lawyer, does not have an expert
in creditor’s rights, whereas the creditor will because of the nature of his
business. This attachment may push the debtor right into bankruptey. Jjust

because he is not able to get around that first ex parte order. I am not
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suggesting that anything wrong 1s done in going.out to the commissioner in getting
these things. Tt is just perfectly natural that the people, who are out there

before that commissioner every day, are going to know how to get the order.

L Well, what is the alternative? The suggestion was--why don't we keep

what we have? The answer is that that is probably unconstitutional.

C As I say, T am inclined to agree that you can knock out the resident
attachment--where the courts -are going to say you have got to have as a matter
of right a prior hearing in every case. But I am not so sure that, in the
fraudulent debtor attaclment case--if you have the proper affidavit and the
proper forms, and the proper protection which you can give to the debtor by
requiring evidence of fraud or something like that--that you need the prior
hearing, My point is that. I do not think the debtor is served so well by
the prior hearing as he would be by a subsequent hearing for which his

attorney can prepare his case.

L On the other hand, it protects the creditor in a way 1f the judge

issues that order--

C Exactly.
£ And he should be protected.
C Vhy should he, if he puts a man out of business?

L VWhat would be the test afterwards on whether you properly got attachment?

£ Well, it is not In the interest of the state to have a lot of bank-

ruptcies and a lot of good claims against creditors. I Just wonder if it
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would not be more protection to a legitimate debtor to have notice that his
bank account has been stopped for 10 days and that,at the end of 10 days,
he will get a full hearing and the issues will be decided then for the first

time by a judge. Whether that is not more protection than this other procedure,

€ Well, under this other procedure, the creditor goes in and says--"I
need relief and protection.” The judge says--"Alright, I will give you
relief to this extent." What is the practice on temporary injunctions now?

Are they issued as a matter of course or are the carefully locked at?

C Temporary restraining orders are one thing. But these requests for

attachment are going to be & volume business, like probate.

£ VWhen you are tying up a debtor's bank account, it seems to me a

Judge should take a look at that.

] My purpose really is to get something flexible. To have a procedure
vwhere someone can say--"Alright, you cannot withdraw more than that for. the next
10 days." And this decision will depend on whether it is a large business,
whether there are employees who need their wages, whether it is a small

tusiness, and so on. I want something that is flexible.

C I do too. Our purpose, I think, is the same. I am just concerned
with the practicality of the procedure suggested. I have seen from experience
in other related fields, where theoretically you get a lot of protection
from certain requirements and procedures, but the practicalities become some-

thing different.
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Affidavits to cobtain order

€ T think that I have a fundamental misinterpretation of what is pro-
posed here if what you are saying 1s right. Are you saying that all the
creditor has to do in these affidavits, with respect to fraud, is to show
that the debtor is going to remove the property from the state, or that he
has concealed it, or is about to conceal it, or that he has transferred or
is about to transfer the property? I do not think that is vhat Professor

Riesenfeld has said.

C Sure he does. This is the way the statute is going to be interpreted.
And if it is not interpreted this way, it is not going to give any protection

to the creditor.

C I do mot think it is going to be that easy to make an affidavit. If
it is, what is this language for--that there must be an intent to hinder,

delay, or defraud his creditors?

C I do not think it is very difficult. Anybody with any experience
in dealing with these things is going to be able to make an affidavit thet
the debtor will hinder and delay the creditor if he is not stopped. If the debtor
does not really think that it is a legitimate debt, if he disputes it, the
fact is.that he will remove his bank account, and he will attempt to hinder and
delay his creditors. He has got to, that is how he is going to stay in business..
As soon as he knows he is going to be attached, he is going to take that bank

account, put it in cash, put it in a safe place. I think that is obvious.

L Well, we are going to have to work on the language.
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C The classic case is the businessman, the debtor, who, as socn as he
knows he is in danger, is going to take his money out of his bank account.
He is a perfectly honest man. But, in his mind, he does not think it is a
legitimate debt. The jury and the judge and everybody else may ultimately
disagree with him, but he still is going to think it is an iliegitimate
debt. He 1s going to do everything he can to hinder the creditor. It is
perfectly proper for him to take his money and keep it from his crediéors.
But you can meke an affidavit to that effect. It would be a routine af-
fidavit. It would be printed and all we would have to do is put in the
names and the pages. Or have an MST machine that will run these off regular-
1y and they will be legitimate and they will be honest affidavits. There

will be no perjury.

L Professor Riesenfeld, is that your opinion that the creditor could

make an adequate showing under this section with such an affidavit?

R The creditor must have some evidence why the debtor can be expected

to do that.

€ It would not simply be enough to say that the debtor in the natural
operation of his business will probebly pay somebody else, or move his bank

account, or--

R Mo, because the statute says that it must be under circumstances which
permit the inference of his intent to hinder, delay, or defraud his creditor.
The creditor must, if he is an honest creditor, have at least some good
reascn to believe why the debtor will withdraw the whole thing instead of

going on--
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Yes, that was what I understood.

C Well, I think you will find that the average businessman who is in
a shaky financial condition, who thinks he has got a good defense to this
thing, if he thinks he is going to have his bank account tied up for any
length of time, is going to remove the money from the bank. He would be a

darned fool not to do it. And it would be perfectly legitimate.

C How are you going to prove that he has got the intent? The debtor
is not going to go around and make it public knowledge. My problem is that
you presume you can make an affidavit on the basis of general humen nature,
that this debtor is geing to try to hide his property. I think this statute

is going to require some actual intent.

£ You can show he is in shaky financial condition, that he absolutely
needs this account to stay in business, and from human nature, I think any

Judge would draw the right conclusion.

o

Why? Many times debtors just go down and file bankruptcy.

C Are we not in a position of debating another specific recommendation
of the consultant in order to reach some sort of deelsion on the initial

basic issue of the right to resident attachment?

£ Yes, but these issues are all interrelated, and the problem I have
with the question whether a judicial officer or someone else should approve
the issuance of the writ is the problem that I have with this element of
intent. If the subjective element of intent is in here, then, of course, you

are going to have to have a Judicial officer pass on it.
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L You will also need to have a judiclal offiser when you have a request

for a temporary restraining order.

C I would certainly say that these are real issues, and we need to
address ourselves to them. But, speaking only for myself, I would not be
prepared to declde them until I heard from the people on both sides who
are actually in this field, and until we were given some basis for believing
that there is a problem of abuse, serious enough to require action of this

somevhat drastic nature, and that no other alternative would meet the problem.

C Has there been any evidence of the volume we are talking about? How

meny attachments?
C We have not yet had any statistics, or anything of that nature.

C Do we know what kind of losd we would be dumping on the courts or

how many extra referees we would have to hire?

€ 7T think there would probably be a& net reduction, because the proposal

is to knock out all resident attachments except where you can show fraud.
C That is right, unless you can bring everything back in under fraud.

C Of course, if Sniadach requires prior notice and hearing, then, if
we keep resident attachment, we are going to flood the courts with these

cases.

L It seems to me we should know, however, the volume we are talking

about in weighing whether you keep certain segments of it.
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Regquirement that attachment not be sought to hinder other creditors

C Let me pose this question based on some experience that I have had.
When a debtor is in difficulty, he will pay off the fellow who presses the
hardest or has the greatest opportunity to injure him. He will not pay any-
thing to others. He is being perfectly honest in a sense, yet he is not being
honest or fair with all of his creditors. Is that going to be a factor in
the right to attachment? For example, he is trying to build a building that
he probably bid a little too low on. You can demonstrate that, although he
is obligated under his union contract to pay a dollar an hour into a pension
fund for the benefit of his employees, he has been using that money to pay
his supplier. In the eyes of some people that is a fraud. But, is this what
we are talking sbout?

If he is thrown into bankruptcy, where you have priorities and all that,
that is one thing. But I am talking about the man who is skirting bankruptcy
but he has not reached there. Do you try to say, "Well, this debt is a more
preferred debt than some other debt and therefor"--Maybe 1t is not appropriate
to this particular issue, but I am afraid that we are going to have to get

into problems of this nature.

R May I say one word on this. My Section 538{3)(c¢)(3) requires that
the attaching creditor not hinder other creditors. That ie in the present
statute. I personally left it only because it is in the present statute.
There may be some fringe situations where it will apply, but I do not think
that 1t is very important. If the Commission feels they want to strike that

cut, I will not shed a tear.
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C I certainly would like to strike ‘it out. Anytime a person attaches,
he is trying to hinder the other creditors in the sense that he wants to get
paid vwhether they get paid or not.

Is prior judicial review constitutionally required for fraudulent debtor
attachment?

€ Professor Riesenfeld, there is something that is troubling me. We
talked about the constitutionality of notice and prior hearing for resident
attachment generally. Your feeling is that probably the courts will require
that. Probably, although you cannot say for sure. Now, what about fraudulent
debtor attachment? What do you think the courts will say is constitutionally
required there? Do you think if the clerk issued the writ as & matter of
course, it would be held unconstitutional? Is that the motivating force for

saying that the judge should review even the preliminary order?

R Well, my thoughts are really a 1ittle bit more complicated than that.
I do not think anybody knows what type or what quantum of hearing is required.
I think different judicial minds will respond differently. I think in purely
resident attachment, without any elements of fraud, the courts will require
2 rather full-dress hearing. I cannot prove it. That is my appralsal. If
this is so, you will have a duplication of hearings. The prior, summary
hearing and the plemary hearing will be almost indistinguishable. To have
Plain resident attachment, you would have to prove there is an honest debt.
I think thet Sniadach requires it. If so, then the two hearings will be alike.
The attachment will become a writ of execution, for actually the issue to be
heard is the merit of the unlerlying case. Thus, my main fear 1s that there

will be two almost coextensive hearings.
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When it comes to fraudulent debtor attachment, then I think the more
summary hearing will satisfy the courts and the creditor can have attachment
possibly with a less formal hearing. Moreover, my recommendation, under Sec-

tion 538(6), gives them something in between.

L You think that having this motion heard by the judge or referee is
probably constitutionally required? You would feel great concern 1f we had

the clerk issuing even the preliminary writ?
R That is right.

Even if we had a hearing later?

[¢

R Yes. I mean the "prior" has been underlined and underscored by the
Judges so often. I think you will just have to have a prior hearing in all

cases except vhere the state is involved or the debtor is a nonresident.

C Yes, but why? Why, in these two situations, do you say that you can
get a writ without a hearing? You glve two situstions. One is where there
1s a nonresident defendant and there is no other basis for Jurisdiction, and
the other is vhere the state is the moving party. What are the criteria for .
saying that, one can get away without prior hearing in those two situations,
but you must have 2 prior hearing where you allege fraud or where it is for

support and maintenance?

R Well, the Supreme Court has, in many cases, singled cut the state

for speclal treatment because it needs taxes for revenue or whatever--
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£ But anybody who is familiar with the way the state collection agencies
work could make a pretty good case that they can be just as brutal and

vigorous, or more vigorous, than private collection agencies.,

!

Why they will take it right out of your account.

Lo}

Why should they be able to do it%

R They should not. I just thought that it would not be possible to
get that through politically and I d1d not want to tie up this recommendation
with that additional burden. As for the nonresident, how do you get the
hearing for the nonresident defendant if there is no other jurisdiction

except by the attachment?

€ Vell, alright, that is a practical necessity. But why then, is it such
a great step to say that, in a case where you make a prima facie showing of

fraud, you cannol also get attachment before a heering?

1

Or some lesser, adequate relief before a hearing?

=7

For the reason, as I say, that attachment is so drastic and so

rigid, the courts, in my own opinion, will not permit it.

Even where there ls a showing of the possibility of fraud?

o

R Even that. Because, after all, it is only on an affidivit. It is

not really a showing of fraud. It is just an allegation under oath.
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Application of Sniadach to bank accounts--would ex parte order of judge
satisfy Sniadach?

L As I understand Sniadach, it does not apply to in rem actions, nor does
it apply to anything except wages. The court in Florida held that it applied
to nothing but wages. Our Supreme Court here and our district court held
that it does not apply to anything but wages. Why do you think, in view of
those decisions,that an attachment on anything other than wages would be held

unconstitutional?

R Because there are other cases where the courts have reached the

opposite result.

I

There is only ocne that I know of.

R Oh, no! There are many more. I can only say that Sniadach has been
applied beyond the collection of wages. I think if our state courts will not
do it, the federal courts will. That is my appraisal of the whole question.

I may be wrong on it.

Te'

How would the federal courts get involved?

R By saylng that the practice in the state is unconstitutional. ‘They
would enjoin the sheriffs, as they have in a few other states, from levying
attachments. Then if we have two conflicting circuits, it might come up

before the Supreme Court with due dlspstch, I do not know.

€ 1Is there a feasible remedy in the following situation? You want to
attach an account, but the notice of motion will warn the debtor and he will
take the money out. Could you put a lien on the account and then, vhen you
have your hearing, one of the issues would be whether the debtor is required
to put the money back in 1f the court finds that the levy was proper? 1Is

that practieal?
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R The hearing may be too late. The argument would be that you had the
debtor on the wall. Justice Douglas seems to think that that is not practical.
Who am I to argue with Mr. Justice Douglas?

Besldes, the federal govermment, just a few days ago, said it would
start having 3 million paychecks deposited directly in its employees' bark
accounts. 5o bank saccounts will, from now on, be flooded with wages. It is
Just unrealistic to think that bank accounts do not consist of wages. And
there will be more and more of this done. The bank account is precisely one
of the reasons why I want to make the procedure flexible. The federal
Consumer Protection Act says wages "paid or unpasid." Sniadach dealt
only with unpaid wages. What happens to the paid wages? Well, more and more,
wages will be pald wages.

I am terridbly afreid that, unless something similar to whet I propose
is done, the whole procedure will be held unconstitutional and then there
will be a vacuum. You may, if you wish, wait until that _situation happens.
But here, in my recommendation, you have something which, in my mind, will
stand the constitutional test because the rigidity of attachment is alleviated.
I hope the procedure will not become a routine matter but that it will

provide protection to both debtors and creditors.

C 1 do not see how we can get around your constitutional argument by
giving a Judge the power to issue exparte what would be equivalent to a
temporary restraining order. The debtor does not have notice and has no

opportunity to bte heard until afterwards.

R VWell, I think that is a matter of assessment of the judiclal mind. But

I think judges have just been more inclined to permit ex parte disposition
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by a judge than by a clerk. At least then you have the scrutiny of a

Judicial officer.

£ There is good authority for that position. I have had the situation
where we were trying to get a ruling that there be prior notice. But the
Supreme Court said, in effect--"No, the ex parte judicial order is similar
tc a warrant." They seem to think that, if a judge does it, it somehow adds

ma jesty to the action.
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C This is analogous to a search warrant which requires the approval
of a judge not a clerk. You make your showing to a judge. The judge then
issues the search warrant. The property is seized under & search werrant
==or the individusl, if it is a warrant of arrest--and the individual then
has the opportunity to challenge the seizure of the property in a hesring
in court, under Section 1538.5 of the Penal Code, which sets out the proce-
dure. If the property is illegally seized, it is returned to him. It
seems to me that there is a good analogy to what we are talking about here,
and what has already been set cut as being constitutional in the eriminal
practice of the state.
C I agree with you.

Professor Warren Mr. Chairman, may I follow up this statement by

saying there are two cases. There is the Laprease case, vhere a three-judge
federal court in New York said just exactly whaet you have said, and a
Superior Court case in Los Angeles to the same effect. It was a replevin
case in New York, and a claim and delivery case in California., What the
New York court said was--a writ of replevin is, in effect, a search order,
and it must be issued under the constitutionsl restrictions. If it is
issued by & clerk who allows a party to go into the home of the person
having possession of the property, it is in violation of the Fourth Amend-
ment of the Comstitution. And the Superior Court ip Los Angeles said the
same thing about a clalm and delivery. They used exactly the srgument that
you raised. It seems to me that this means, in cases like that, that you

cannot have a writ issued by a clerk.
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C That does not mean that it could not be issued without a pricr
hearing?

Professor Warren That is correct.

€ That is the point that I have tried to make in the fraudulent debtor
area. [ cannot believe that, if you mske a showing to a judicial officer,
the property is In danger of being lost, or sequestered, or whatever, you
have to give the other side prior notice =and a hearing before you can go
out end attach it.

C Professor Riesenfeld does not contemplate prior notice for Ffrauvdulent
debtor attachment; doesn't his scheme contemplate that you go in and get your
restraining order and then, 10 days later, you get your writ of attachment?
If, at that time, the debtor does not appear, the writ would issue as & matter
of course, I suppose, at least if the judge found that & proper showing was
made. But you do not give any prior notice of the restraining order. You
serve the restraining order, and the notice of the hearing at the same time,
and from that point on, the debtor has all his assets tied up.

€ What you are saying is how it would work; not what the statute of
Professor Riesenfeld proposes. The proposal is that subsection (6) of
Section 538 be used only in exceptional cases.

€ TNo, I would think that subsection {6) is going to apply whenever
the debtor is going to dissipate his gssets; you would have to do that.

€ Don't we have another analogy in the domestic relations fleld?

There, we have ex parte orders that restrain the husband from disposing of
the community property. My understanding i1s that those are obtained ex
rarte with the wife's attorney going in and getting a Judge to sign on the

basis of & petition for dissclution.
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Well, we have, I think, brought out some of the considerations that the
Commission has in mind. There have been some suggestions, and analogies,
and suggested areas of further study. Professor Riesenfeld, do you need
more on this particular issue? I do not know that there is much more that
we can give you at this point.
R I understand. I would like to study the actual current practice.
If this helps me, I will come back and report what I found. If I find
nothing, I will have to be candid about it and say--"I wasted alot of
time end effort.” But, at least, I would like to try to convince myself.
€ Well, I guess all that we can say in swmmary is that some Commission
members are hesitant, and cther are not so hesitant, about the idea of a
Judicial officer hearing this matter initislly, and it is certainly something

we went to consider. What is the next recommendation that we might discuss?

Should wages of nonresidents be protected?

R The first question was the role of the judicial officer in this
whole proceeding. I frankly heve to admit that my recommendation is
modeled after the New York procedure.

The next question is vhether the wages of nonresidents should be
protected from attachment in the same way as wages of residents. The
bresent law provides that, regardless whether the debtor is a resident or
& nonresident, his wages are not reachable by attachment.

£ As a practical matter, there is not anything we can do sbout that.

Application of fraudulent debtor's sttachment to personal injury sctions

R The next thing I would like to talk about is the limitation of

attachment according to the type of cause of asction alleged. - The statute
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bas been expanded and expanded, and, frankly, mskes no sense. Present
subsections (2) and {3) of Section 537 provide that & plaintiff may have
attachment:
{2) In an action upon a contract, express or implied, against
a defendant not residing in this state, or who has departed from
the state, or who cannot after due diligence be found within the
state, or who conceals himself to avoid service of summons.
(3) In an action against a defendant, not residing in this
state, or who has departed from the state, or who cannot after
due diligence be found within the state, or who conceals himself
to avoid service of summons, to recover a sum of money as
dameges, arising from an lnjury to or death of a person, or
damage to property in this state, in consequence of negligence,
fraud, or other wrongful act.
Please note that this is fraudulent debtors  and nonresident attachment. Is
there any good reason, therefore, why we do not include all causes of sction?

All eclaims for money?

C My immedjate reaction is that, I think, it would be & horrible thing
to have attachment in a personal injury action. Certainly domestic attach-
ment .

R But I am talking about fraudulent debtor's attachment, and you
already have it. The statute says already--

C I suppose if it is in California law-- And I suppose if there is
insurance, the problem really does not exist because no one is attached
for it. But I can see & very great distinetion between a contract action
for the direct payment of money and an action for perscnal injuries.

R We are not talking about domestic attachment but nonresident attache

ment and fraudulent debtor's attachment. Now the one thing which is excluded

-107-



Minutes

October 22 and 23, 1970
in the present statute is damage to property not located in the state.
Nobody knows what that means. In the course of time, this limitaticn has
become meaningless,

C What you are saying is that you should not have to look at the
cause of action. If it is & claim for money, that is sufficient. Right?

R That is right.

C Before we go on, can we stop and talk a little bit about the applica-
tion of this attachment stetute to the personal injury field? As I under-
stand your recommendation, the attachment provisions would apply to all
causes of action. That is, if the case falls within proposed Section 537(2)(b)
and the four criterion for fraudulent debtor's attachment are present,
attachment is permitted. If the statute does apply to personal injury
actions, including domestic personal injury setions, if you can get attach-
ment in persomal injury actions, the Section 537{2)(b) has got to be
interpreted to require the debtor to do something bad. You should have to
show that the debtor is going to do something that is fundamentally unfair
and wrong before the plaintiff can attach his assets. Otherwise, you can
get attachments in a personal injury sction on the verfunctory type of
affidavit that was referred to earlier.

C What you are suggesting, as I understand it, is that you ought to
have a greater showing in & perscnal injury action before ¥ou can get an
attachment or even a temporary restraining order. Just because there was
an automobile accident, and the defendant did not have insurance, you

cannot tie up his bank account. Otherwise, by saying--
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R But the plaintiff, in a personal injury action, would not have that
right unless the defendant either was a nonresident, or had departed from
the state, or cannot be found in the state, or concesls himself to avoid
service, or is about to transfer property.

C The last one is the broad one. Suppose the defendant is going to
move his bank account to his wife.

C We are not really saying quite the same thing. I think Noble thinks
maybe there should be two standards. One for contracts and another for
personal injuries. I interpret Section 537(2)(b), perhaps wrongly, to
prohibit attechment unless the plaintiff can meke a prima facie showing of
intended bad ection on the part of the debtor--something beyond his normal
desire to hinder his creditor.

C I Just think that it would be human nature for most people to hinder
their creditors. I agree with you that that attachment should not be allowed
merely because somebody is involved in an sutomobile accident. However, I
do think that, taken literally, the proposed statute would apply in personal
injury actions. The statute says, if the defendant is about to do any of
these things-~depart, conceal, transfer--for the purpose of hindering or
defrauding his creditors, attachment is available. "To hinder his creditors"”
is not difficult to show. Every time a debtor moves his bank accounts, he
hinders his creditors. It is very difficult for many creditors to find out
the location of bank accounts. Some have a great facility in this, but
others have great difficulty. 5o, the plaintiff can easily say that the
defendant has made a practice of moving his bank account regulerly whenever

he has had any problem. Therefore, if the defendant hes been involved in a
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personal injury action, as s means of harassment, the pleintiff can mske a
proper allegation and attach the defendant's bank account, hurt his business
--do anything he wants. I suggest that, in a personal injury action, where
recovery is very much more problematical than it is in an average contract
action, there should be a higher stendard or burden of proof on the plain-
tiff to make an attachment.

Is the plaintiff in a personal injury action a "creditor?"

9]

C He is under this statute.

C 1If you are under the fraudulent debtor statute, you are a creditor
entitled to attachment in a personal injury action or any other kind of
action, even though you have not proven your cause of action.

€ I think that that would be a valid distinction; & plaintiff is not
really a creditor in a personal injury actionm.

€ But the fraudulent debtor statute says you are for this purpose.
Todey, the requirements are more stringent because you bave & broad resident
attachment statute. But, as the professor points out in his study, if you-
are going to take away reeident attachment, you have got to broaden your
so-called fraudulent attachment. Well, if you do that, you create some
problems with personsl injury cases. I suggest that the solution would be
to put a higher standard--a greater burden--on the pleintiff in s personal
injury case. I think that 1s not too hard to solve.

C My approach would be s little different. I think that we should
shape this up so that there is a strict standard to apply to everything.

g Then it is too nmarrow in the contract situation.
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€ But, if you broaden it out, as you suggest, then you heve still got
resident sttachment.

C You have it where you need it. That is all, you do not have it
where you do not need it.

C I certainly agree with you that attachment in the tort case should
be limited, but I do think that you have got to be realistic, and the
courts are not golng to allow debtors to move their bank accounts when
there is & legitimate claim for--

C How long has the present Section 537(3) been in the law? How does
it operate? Suppose I sue for $500,000 and I know that the
defendant has got insurance up to a hundred thousand dollars--can I sttach
for the difference between the hundred thousand and five hundred thousand
in my prayer?

R Well, paragraph (3) came in by little spurts. First, it was only
a contract, express or implied. Then it was damage to property. Then came
personal injury, short of death. Then, finally, death. That is the history
of that section.

C But you have now very stringent requirements. The plaintiff has to
show that the defendant is not residing in the state, has departed from the
state, or has concealed himself. Under the proposal that we are talking
about, you would not have such stringent requirements to get & so-called
fraudulent debtor's attachment. You merely have to show that he is about
to transfer his property.

C I am just trying to evaluate this. I think that it is a pretty
drastic thing to permit attachment in a personal injury case. I do not

think attachment really has much plsce in a perscnal injury action.
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C Resident perscnal injury.

C No, any personal injury action. Just because a guy lives in
Revada and--

C Of course, now you can get jurisdiction under the "long-serm” statute.
But, for a long time, that was not true, and this was very important. Before
you had the "long-arm" statute, attachment was a legitimate mesns for the
injured party to get jurisdiction in Cslifornis if it was not an automobile
case. If it was an automobile case, there was another means. But in the
normal tort action, where the defendant went out of the state, or where he
did not reside here, this was a perfectly normal and legitimate means of
getting jurisdiction to the extent of his property in California. It 1is
very similar to the admiralty principle where you grab the ship, seize it
before they go off to New Zealand or wherever they are going to be going.
Then, you try the case in California instead of having to go to New Zesland
to try 1it.

€ You cannot, under the existing law, attach in a resident perscnal
injury case, can you?

C That is not exactly true. I think, if you can show in a personal
injury action that the defendant is about to take the property away or
sequester it and so forth, you can get scme relief--injunction, restraining
order, or vhatever. It is similer to what we were talking sbout here under
the proposed Section 538(6). The plaintiff can come in and stop the
defendsnt even before he gets a judgment.

E That is for residents and nonresidents?
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C Yes. Do you agree with that, Professor? That, in Californis now
in a personal injury action against a resident tortfeasor, where there is
an attempt to fraudulently delesy the creditor, the plaintiff can show
what the defendant is doing, he is sequestering his property, about to

move, Ore-

|’

The courts are very reluctant. You cannct--

Nobody uses those sections, but they are there.

I

1=

That is right. With my proposed statute, I felt that, in genersl,
I have, what I thought were very high standards upon fraudulent debtor's
attachment and that it would be harmless and, in fact, helpful to extend
attachment to tort actions, but I might have been too liberal. I was
trying with my whole scheme to balance things out everywhere where I
thought that it would be fair. For example, yowr Nevada situation. I
have some special provisions in my statute which try to take caere of that.
The plaintiff invokes the "long-arm" statute. Then the court says, "No,
we will not hear the case. You have to try it in Nevada." What happens
then to the assets that are attached here? Do they have to be released
or not? To me, that is interrelated. And I have tried to provide for
that in Section 537(3).

€ Maybe we can put something in the statute that would indicate
there must be a stronger showing for attachment in the case of = personal
injury acticn.

C That is what I would suggest. The problem could be solved.
C I just have difficulty in understanding how attachment pleys any

part in personal injury asctions, except in this limited area of getting
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Jurisdiction. We all know how the plaintiff arrives at the amount of his
prayer. It is completely fictitious, and we have--

{ The point is that, under the proposed Section 537(2), the grounds
for fraudulent debtor attachment are broadened and they should be if we are
doing away with resident attachment. But, I think there 1s s lot to be said
for not giving fraudulent debtor attachment that broad a scope for a tort
action for personal injury vhere, as was suggested, the plaintiff sues for
$500,000, and it is problematical what he 1s going to recover. Some of these
plaintiffs! lawyers would use it &s a means of harassment. There is no
question about it.

R Except there is a prior hearing. The judge can say, "I do not
believe that that is true. I do not believe you have shown you will recover,"”
and so on.

C What you could do is provide that, in a personal injury case, the
Judge shall require a detalled showing--

C 1If, as the professor says, the plaintiff in the prior hearing hes to
show the amount of his recovery, it is going to be very difficult for a
plaintiff--

C That may solve your problem. On the other hand, I know some judges
who think that all plaintiffs should recover. Some of them are better advo-
cates for the plaintiff than some of the members of the plaintiff's bar.

R Perhaps because I have not practiced sc much, I have more confidence
in judges, but I may be wrong. However, I do not want the statute to have
too many "ifs and buts.”

C It seems to me, if we try to cover personal injury cases, we are

going to destroy any sensible scheme of hearing. If you are going to get
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into these questions--whether the plaintiff has a bona fide cause of action,
or whether he can possibly recover as much as he is asking for--in order to
determine whether he is entitled to attachment, we get into the position of
trying the case twice. You have problems of locating sll your witnesses--and
it is simply a tremendous way of harassment. Whereas, if attaehment is
limited the way it is now, to contract actions, except where there is a
problem of getting jurisdiction--and I cannot believe that Section 537(3)
has been given as broad an interpretation as its words would indicate--

C I do not think, in a personal injury case, that subsection (3) has
been interpreted that broadly.

C In a personal injury case, you have got insurance. There is a principle
that you cannot attach if you have security. If there is an insurance policy,
is that security? Does the policy keep a plaintiff from having a right of
attachment? It might not be adequate for the amount you are claiming, but--

C If you have a contract that says you are entitled to $150,000, there
is not much argument about that. But if there is a question whether you have
$150,000 demeges in a persongl Injury case, you have to try the case to find
out.

C My feeling on this is that, if the discovery statutes were broadened,
you would be able to handle fairly well the personal injury case within the
existing scheme of things. Suppose you have a situation where the insurance
is inadequate, or the plaintiff legitimately believes that it is inadequate
for the amount of his alleged recovery. He can now discover the policy
limits. He cannot now discover the existence of any other assets of the
defendant prior to judgment. But, if the plaintif'f were permitted to
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discover the other assets and ask questions in discovery about what the
defendant’s assets were and where the defendant lives and what he is intending
to do and so forth, the plaintiff then could obtain enough factual background
so that he could go under the fraudulent debtor statute, which now exists, and
make & showing that would entitle him to judicial relief, injunctions, a
receiver, and so on. In other words, discovery will permit the plaintiff
to make a proper showing for attachment so that he would have something to
go after if he prevails in his lawsuit. The statutory scheme is there. The
hiatus is in the discovery field. The creditor, the plaintiff, in a perscnal
injury action now, usually does not know the defendant, knows nothing about
the defendant, and he is prohibited from finding anything out about the
defendant--whether the defendant is going to hide his assets, what assets
he has, or where he is going to go with +them. That is why I said before--
before we got into this issue, that we sre going to spread ocut into all
kinds of other areas when we really get into an in depth study of creditor's

remedies.

C I personally think we should not get into tort cases in attachment.

C Well, there is a problem there. But I do not think we should cut
it completely off.

R You have persuaded me that I should cut it down.

€ You can see the concern and different thoughts. Why don't you
think about it scome more?

R This was a basis for discussion. I had not really considered all

the points we have discussed. 1 thought that, since it worked in New York,
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Pennsylvania, and Chio--and I have never hesrd any enormous complaints about

it--it was good enough for me. But I should reconsider it.

Elimination of domestic attachment

C There is a basic issue that we have discussed, and many of us, I
think, are talking on the assumption that it is.a decision that has been
tentatively made, but what about the guestion whether we sbolish attachment
in the domestic, resident situation.

C Of course, if the professor is right--that you have to have a prior
hearing in every one of those cases--one way or another, resident sttachment
is abolished. Either as a matter of practicality on the one hand or legis-
lation on the other.

C Is that necessarily true? That would eliminate attachment in the
vast number of retail collections. But it seems to me that, if you are
talking about some items in the commercial field, it might still be
practical.

C It might be, but I think that, if you expand your sc-called fraudu-
lent attachment--and I think that is a misnomer because it does not really
require a showing of fraud. If you expand fraudulent attachment enough so
that it gives protection where you have a legitimate claim and & legitimate
need to protect yowr ultimate recovery, then you do not need to have a
routine resident attachment in which you can take property in any case where
there is a contract over $5,000 subject to a prior hearing each time. In
the prior hearing, among other things, you are going to have to show that

there is a legitimate case. Is that not correct? That means you have two
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trials. That is the difficulty today. You are going to try the case for the
creditor in the preliminary hearing and then ¥ou are going to try it ulti-
mately. If you do not have to have a prior hearing, then, of course, there
is a place for resident attachment.

€ One of the present purposes or uses of attachment is to aid s
creditor in getting the assets first, ahead of the other creditors. And I
do not think the expansion of the fraudulent debtor remedy would give a
weapon to a creditor who simply wants to get in there before the other
creditors. I think you are leaving that person without a remedy.

€ Yes, but, of course, none of the creditors will be able to get shead
of the others.

C Yes, but maybe the debtor will write a check to the one creditor.

C You know this problem of clogging the courts is a real problem.
Unless you can really show a substantial benefit and value for providing
some type of a hearing, you should not be providing--

C 1 suppose, from the court's point of view, ‘that this is the real
dilemma. If it is true that Sniadach hss imposed upon the judieial process
the necessity for a prior hearing in every attachment case--that is your
interpretation of Sniadach and a& lot of other people's too--then the work
that creates for the courts on a day-to-day basis presents a very difficult
problem.

C Think of the work it creates for the rarties. The defendant may
have a legitimate defense which he has to rrematurely expose in order to

protect himself from attachment.
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C I think, frankly, that that is the real policy question. One answer
to that problem is to do away with resident attachment. I do not know
whether the hearing process can be tailored and pushed around it so it
would meet constitutional requirements.

C 1If we assume--as we are assuming on the basis of the law as the
professor has advised us--that you sre going to have to have a prior hearing
for a resident attachment, then, I think, it is not a very difficult Job to
say that resident atbachment is going to have to be abolished as & routine
method of starting s case involving a contract for the payment of meney in
excess of $5,000 in the State of California.

C You know the figure I have heard thrown around--I do not know if it
is true--is that it costs a half a million dollars a year to add s new
Superior Court judge, considering the courtroom and the facilities, and so
on. That is a lot of money that you are talking about.

R At least there are three major states in the union--Ohio, Peansylvania,
and New York--and there may be more where there is no routine resident attach-
ment. There were long studies in both Pennsylvania and New York of these
rules leading to the mbolishment of resident attachment. The trend is to
abolish it rather than to increase it. California is, perhaps, the only
state which has increased it and increased it in the course of history.

C As a part of the overall problem of clogging the courts, I wonder
whether there is any empirical evidence or indication of the impact upon
bankruptey when you take awsy resident attachment or make attachment more
difficult. Maybe, if you restriet sttachment, you just postpone the levy
until the creditor gets his judgment, and then you have the same wltimate

-119-



Minutes
Cctober 22 and 23, 1970

result. But I am not sure about that. Meybe if we restrict attachment,
creditors will join together and put more debtors into bankruptcy. Therefore,
would we be shifting the burden from our own courts to the federal courts?

€ 1If they had any experience with bankruptey, I do not think they would.
I they have gone through one of those, they would realize that everybody
gets it but the creditor.

€ But maybe there are other things; there are marshalling statutes in
the state courts, too--I do not know whether they use them--and assignments
for the benefit of the creditors. I do not know how they work these things
out.

R I am a member of the National Bankruptcy Conference; I am also s
member of the Supreme Court Advisory Committee on Bankruptey Rules. We
have discussed this many, meny times in those groups. But again we have
not come to any conclusion. There are so many varisbles and factors to
consider. In New York and Pennsylvania, for instance, commercial bank-
ruptcy in the corporate form can be handled by dissolution proceedings in
the state courts. The lawyers prefer this because the Judge has no control
over the fee. BSo what would be proper bankruptcy never reaches the federal
court; they go instead into the state courts and the only reason is that the
lawyers prefer this because they have a better chance to get adequate fees
for their labors. Even if you lock at the bankruptcy proceeding statistics,
which are, of course, mvallable, this still does not help you too much
because of other imponderabilia. You cannot really tell what happens in

these states unless you know the whole picture, I am afraid.
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Effect of Commercial Code

Professor Warren Mr. Cheirman, let me make a statement and then ask

& question. This is certainly not my area of expertise. But it does seem
to me that, in consumer cases, if you are going to require a hearing before
attachment--given the exemption laws, given the prevalence of default
judgments, and so forth in consumer cases--it is almost inconceivable to me
that anyone would be attaching in these cases.

The question I would like to ask is about the commercial area where
it would seem that, in certain instances, attachment might, as you suggest,
be very desirable. I just wonder what impact the Uniform Commercisl Code
has had on the commercial area? With the exception of a bank account, or
something like that, the code gives the creditor the easiest possible way
of getting a security interest in everything. When the code was being
debated in California, this was pointed out in great detail, and the lawyers
who represented unsecured people argued against the code for ¥ears on that
btasis. When the code passed, we assumed that they became lawyers who
represented secured creditors, because I do not see how a commercial
creditor could avoid or could not secure himself if he wants to at the
inception of the transaction. It is so easy to do. I just wonder how big

8 problem you really have in the commercisl area?

C I wonder if anyone from the industry could indicate?

C Well, I think that the feed-back that we get from the industry,
state-wide, is that, notwithstanding the comparative ease of obtaining secured
positions, as Professor Warren indicated, the great bulk of commercial

transactions between manufscturers, wholesalers, distributers, through to
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the retailers, is still on an open book account basis--open extension of
credit. The mercantile business, the commercial business, just operates
too rapidly on a day-to-day basis to permit even the bother of a financing
statement and a security agreement and forwarding it to Sacramento. There
was a very recent case where a financing statement was filed, but there was
no security agreement underlying it. The guestion was whether or not this
could still give you an effective position, and the appellate court held
--no, you had to have the underlying security agreement containing a grant
of & security interest. I think that, in itself, is a cumbersome thing not
to lawyers, perhaps, but to the average day-to-day mercantile practice. So,
while I agree with Professor Warren that it is really relatively easy to get

a secured position, the feed-back we get is that it just does not happen.

C 1T think that the security transaction is more one step back. Where
the wholesaler is discounting his accounts, either through a factor or
financing agent, and they have your security transaction. But the deal
between the wholesaler and the jobber or the ultimate retailer is, to my

knowledge, rarely covered by s security contraction.

Professor Warren I see the distinction that you are drawing.

-122-



Minutes
October 22 and 23, 1970

C Out of a hundred commercial cases, in how many would there be an
attachment ¢

C 1 do mot know. I do not handle very meny commercial cases. But I
should point out that the general experience is--by reason of the difference
in fee that the ettorney receives for handling commercial items as opposed
to handling retail items--that, the quicker he can mske a collection, the
less expense he has, and the more fee he can make, comparatively speaking.
Rarely will a commercial item be hendled at & greater fee than 20%, end
some of them drép down to 16% and 15%. But, with a retail item, the fee
can go up as high as 50%; the time element is not so important. The account
has already been written off to profit and loss.

R Would the Commission want me to consider whether the prohibition
of resident attechment should be restricted only to consumers? Is that
one possibility which you want me to study further?

C T do not see how you can limit it by the nature of the debtor or
the nature of the transaction.

R I do not either.

¢ Mr. Chairman, we can attempt tc obtain some of the statistice that
the professor desires on this. If we are able to cobtain them through our
statewide assoclation, we could pass them on to him.

C We would appreciate that. In connection with other studies, where
statewide groups have had information, they have passed it on to us, and
we have been able to get scme feel for the problems that we have to deal
with.

R Can you break it down to commercisl and retail and so forth?
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€ 1Is our vork at a stage where we would be able to state some questions
to be circulated among the interested pecople?
€ I think that would be premature. If we send out a questionnaire
saying--"Should resident attachment be abolished?"--everybody will be up
in arms unnecessarily.
€ I am not suggesting that we have reached that point--
€ I do not think we have. I think in December, we might be able to
formulate some questions and be able to block out how we are going to
proceed, I hope.
C We certainly will need to do that as soon as we can.
Have we exhausted the subject of whether or not we should have resident
attachment? Professor, what do you think is next for us to consider?

Code of Civil Procedure Section 538(!4): Effect of bankruptcy proceedings
upon evailability of attechment

R Iet us talk about & minor point first, to get you back in the mood.
Before the writ of attachment may be issued, Section 538(L) of the Code of
Civil Procedure requires:

(4} That the affiant has no information or belief that the
defendant has been adjudicated a bankrupt, with reference to the
indebtedness for which the writ is sought, by any United States
district court, nor that the defendant is, at the time of the
request for the writ, under any wage earner's plan approved by
any United States court.

With due respect, this is & very unfortunate way of phrasing this.
Nobody is adjudged a bankrupt with respect to eny indebtedness. The issue
is really whether the debtor has obtained a discharge of the debt or whether
there is an ongoing bankruptcy proceeding, and the prosecution of the action
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1s stayed by the bankruptey court. I think the statute should say that
because that is what is meant. I hope I em not wrong; I have pondered it,
but what the statute says is incomprehensible to me. In my proposal, I
have suggested that the matter be rephrased as follows:

That the affiant has no information and belief that the claim
for the enforcement of which the attachment is sought has been
discharged by a discharge granted to defendant under the National
Bankruptey Act or that the prosecution of the action has been
stayed in a proceeding under the National Bankruptcy Act.

This, I think, would cover the waterfront, including discharge, a wage

earner's plan, and a stay of proceedings.

C May 1 make a suggestion? I think the evil that is sought to be
corrected here is the attachment of property of someone who is in bank-
ruptcy--using that rather loose phrase. I would prefer to see, so far as
the debtor is concerned--"that the creditor has no information or belief
that the obligation on which the attachment is sought is included in the
schedule in a bankruptecy action." Because the time that it takes between
the applicetion and notice to creditors can be as long as five weeks under
the press of business, the creditor mey still know that the man bhas been
adjudicated and not know that he has been discharged. In such situation,

he would still be able to attach under your language.

R I do not understand, because the discharge--

C I know, but the debtor does not get his discharge at the same time
as the adjudication.

R Yes, that is right.
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C He is adjudicated for all practical purposes when he files his
petition.

R Yes, and then all the prosecutions are, at the same time, stayed as
a matter of course under the bankruptey act.

C Yes, but you do not know that the debtor is going to get his
discharge-~there could be objections--even though he has gone into a
bankruptey proceeding, whether it be Chapter 13, 11, or straight bank-
ruptcy. The creditor will not get any notice of the debtor's discharge
until it is actually granted. But if the creditor has notice of the
adjudication, should he still be permitted to attach?

R How could he, because the state proceeding is stayed?

C Bvery referee does not stay. There is no automatic stay in Oekland,
for example. There is in San Francisco. Every person who files a petition
of bankruptcy in San Francisco receives an automatic stay as well as his
creditor's. But this is not true of the two referees now in Alameda County.

R Even under the new act?

C Yes, even under the new act. The new act only provides that the
discharge is automatic. The debtor does not have to file a petition for
discharge, as I understand it. But there is still a period of time in
between the adjudication and the discharge, which will not be covered by
the language that you have here. I think the evil would be just as bad if
the debtor has been adjudicated as if he had been discharged.

R I certainly did not want to make the provision worse. I wanted to
make it better. Maybe wé_should add something more. Certainly the provision

as it stands is much too narrow.
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C That is what I an saying. We are agreed. I am talking now of the
debtor's position, not the creditor's position. I do not want the creditor
to be allowed to attach a debtor's property because the creditor has no
knowledge of a discharge if he does have knowledge of an adjudicaticon.

R I follow you absolutely. As you know, there was a report put out
by the advisory committee on the bankruptcy act that sald that there should
be an automatic stay of proceedings on all claims upon the filing of the
petition. I had that report in mind when I wrote this, and I may have been
premeture. Perhaps something should be added to say that--

C If you have it in mind, that is all that I am concerned with. I do
not know that the new amendment to the bankruptey act automstically stays
all proceedings.

R I thought that that was the case, but I will check it. But, at any
rate, you agree with me that Section 538(4) shows very bad draftsmanship
and should be changed. Perhaps my draftsmanship is still not satisfactory.
But the provision should make clear that, if the creditor knows of any
impediment to the prosecutidn of his claim because of other proceedings
under the National Bankruptcy Act, then he should not sezk attachment.

Yes.

12

1=

Whichever way you have to phrase it.
C I am sure we all agree with that so that it is just a question of
the proper phrasing of 1t.

Nonresident attachment and the effect of a stay or dismlissal on the basis
of forum non convenlens

R The next issue is the matter of forum non conveniens. Formerly,
nonresident attachment was typically used to secure jurisdietion over the
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defendant. The plaintiff could attach the nonresident's property and
prosecute the action up to the amocunt of the property attached. The
nonresident would have to decide whether it was worth his while to defend
or not, but he only had to defend up to the amount of his attached property.
Now the situation has materially changed. Under the new "long-arm" statute
--Code of Civil Procedure Section 410.10--the nonresident will now often
be subject to the personal Jurisdiction of the state. A nonresident,
subject to personal Jjurisdiction, has to come in and defend the whole suit,
not only in the amount of the attachment but all the excess and so forth.
I do not think you can limit the jurisdiction. The courts in New York
have held on a similar statute that, if there is in perscnem Jjurisdiction,
you cannot restrict jurisdictlon to only the assets. The defendant is
completely before the court upon the service of the summons and subject to
a default judgment for the whole thing. What happens if the defendant
comes before the court and moves for s stay or dismisssl on the grounds
of forum non conveniens? The new "long-arm" statute, Section 410.30,
provides:

When & court, upon motion of a party or its own motion finds

that in the interest of substantisl justice an acticn should be

heard in a forum outside this state, the court shall stay or dis-

miss the acticn in whole or in part on eny condition that may be

Just.

Under my scheme, of course, fraudulent debtor attachment is the only
possible form of attachment where you have in personam jurisdiction. What
will be come of that attachment? Suppose there is a dismissal? An attach-
ment requires that an action be pending in the court from which the
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attachment issued. Therefore, I have tried to work out a solution te that
problem. Of course, the best thing would be to say that, in that situstion,
the court cannot dismiss but can only stay until the plaintiff gets a
judgment somewhere else. Then, once the plaintiff gets the judgment, he
can return to satisfy the judgment here. That would be the proper proce-
dure. You could say that this is already implied in Section 410.30 and
that nothing need be added. But, I think, considering everything, that
it is too much to assume that all judges will act that way. Therefore, 1
thought that I should prescribe in the statute what the court should do
where it wants to grant a motion to dismiss for forum non conveniens.

The proposed provision referred to states:

537(3). If an action against a nonresident subject to the
jurisdiction of the State, is stayed or dismissed by the Court
pursuant to Section 410.30 of this Code the court may order that
a writ of attachment be issued by the clerk or issue such writ
if there is no clerk without existence of the grounds specified
in subsection 2b [grounds for fraudulent debtor attachment] of
this gection.

C A state court cannot grant s transfer out of state.

R No, of course not. The court can either dismiss or stay the action
for one or two years until the plaintiff has prosecuted the action else-
where. Then on the basis of the judgment in the other court, which, of
course, is entitled to full faith and credit, our court can enter Judg-~
ment.

€ I have a practical problem as well as, perhaps, a technical problem
with the proposal. As presently phrased, it seems to me that proposed

subsection (3) would apply only where the defendant comes in and makes &
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motion to have the proceeding stayed under the doctrine of forum non
conveniens. If that is right, then the defendant is going to know in advance,
before he makes the motion to stay or dismiss, that he may be subject to an
attachment. What is to stop him from moving his property out of the juris-
diction before he makes a motion? It seems to me that all we are really
talking about here is real property or persocnal property that might, for
some reason, be incapable of movement. Maybe a debt or something of that
nature where the defendant's debtor is still here in this state. In short,
isn't the attachment subject to anticipation by the debtor himself?

C Of course, if the debtor is threatening to move his property, or
if the creditor thinks the debtor might do that, the creditor can seek a
fraudulent debtor attachment.

C There 1s nothing fraudulent; I have not made my motion yet.

C That does not matter, if it is probable, if it looks like you are
going to do that.

C How would the creditor know that the debtor was going to move his
property out?

R I think you cannot, generally speaking, prevent the debtor from
moving his property if he has legitimate reasons. I have some doubts, with
all those travel cases, whether the Supreme Court will condone attachment
where there is a mere removal of property without any indicis of frustra-
tion of the creditor's claim. This is a constitutional question. A citizen
is entitled to move from one state to the other with his assets unless he

wants to do this for fraudulent purpcses. Why should you pin the assets
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down, unless there are additional reasons? This again is & constitutional
question, and I think the courts have become very sensitive to that.

C Professor, in your hypothetical, were you not talking about an
existing attachment? You wondered what happens to it in case the defendant
gets the action dismissed. Section 537(3) would not cover any existing
attachment where the action is dismissed. This only talks about new attach-
ments. What happens to an existing one?

R I am primarily concerned with the case where there is Jjurisdiection,
but the court wants to transfer the case. Transfer under Section 430.30
would be an additional ground for an attachment, and the judge may so
order.

C But I thought that the problem that you were worried about was that,
if there is a dismissal under Section 410.30, there is no aection to support
the attachment that was valid at the time it was made.

R There are really two situations, and perhaps I was not very clear.
One case is where you have an existing attachment--which must be &
fraudulent debtor's attachment because there is "long-arm" jurisdiction,
and nonresident attachment is, therefore, not applicable, i.e., there was
fraudulent debtor's attachment sgainst a nonresident subject to the personal
jurisdiction of this state. Now, in that case, I thought that it was
already implicit in Seetion 410.30 that the court would say that it would
stay the action to save the attachment. But I wondered whether I should
spell that out in so many words.

The second situation concerns Section 537(3) and what happens if there
iz no attachment.
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C But in the latter situation, you seem to have the judge dismissing
the action and, at the same tinme, issuing a writ of attachment on a
nonexistent action.

R No, what I intend in effect is a conversion from an in personam
to a quasi in rem proceeding. You still have the action and the attach-
ment. Perhaps the section could be drafted a littie better. I wanted to
get the policy--

C I would be inclined to put the first one in there, too, s0 you do
not argue about it. That is, if there is already an attachment, the
action should not be dismissed but should be stayed pending a finasl deter-
mination by the cther court.

R If the defendant makes himself a nonresident, so to speak, by saying
you have to try the case somevhere else, then he should be treated as if he
were a nonresident not subject to in perscnam jurisdiction. If there is
no attachment already, then the court can issue a writ of attachment. I
the original attachment has already issued, the writ of attachment should
stay and not be released.

c Isn't there a constitutional problem? In the situation you pose,
the "long-arm" statute mekes unnecessary the quasi In rem proceeding.

If you do not need attachment and quasi in rem jurisdiction in order to
prosecute an action against & nonresident, how can you justify permitting
an attachment against the nonresident when you do not permit it against
the resident?

R Recause there is a difference between residents and nonresidents.

The judge would, of course, make the order only after a hearing in
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connection with whether the sult is to be dismissed or stayed becauss of
forum non conveniens.

€ But it oceurs to me that you are making a distinction between a
resident and a nonresident. What right has the State of California to
treat differently s former resident of California who has gone to Neveda
in the situation where there is no fraud and there the state does not need
the attachment to get jurisdiction because the “"long-arm” statute provides
Jurisdiction?

C In cther words, if the plaintiff is already entitled to attachment
under the facts of the case, he should keep the attachment even though the
action is going to be stayed. But why should this--a motion for stay or
dismissal-«be a8 further ground for attachment?

€ If we retain resident attachment, then there would be no discrimina-
tion; I presume that we would treat nonresidents the same as residents.
But once we depart from the necessity of nonresident attachment in order
to get Jjurisdiction for the state action, don'™t we run into a constitu-
tional problem?

R T did not think so. I thought that, where you have a nonresident
who is subject to the "long-arm" statute, once you have grented the motion
for forum non conveniens, you effectively make him a nonresident for whom
there is no jurisdiction. So I treat the nonresident who iz not subject
to the "long-arm” statute and the nonresident who invokes forum non
conveniens relief under the "long-arm” statute alike.

C In other words, your theory would be that, by seeking a dismigssal
or stay on the ground of forum non conveniens, the defendant has, in effect,
consented to this discrimination.
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That is right.

C Yes, but what is the purpcse of having this? We do not need attach-
ment for juriediction., We do not need it because the defendant is a
fraudulent debtor.

R Because, even if you get the judgment in the other state, and the
California action has been dismissed, you have to regain jurisdiction here.
And you will have to attach the assets again so that you can regain juris-
diction. I thought, in order to save this extra procedure, that it would
be good to pin the assets and jurisdiction down at that point.

C If you have jurisdiction under the "long-arm" statute, why do you
say you lose jurisdiction if there is a stay or dismissal?

R Because, if the court dismisses on the ground of forum non conveniens,
that means that Jurisdietion is lost. You could not start again.

The statute says:

410.30. When a court upon motion of a party . . . finds that
in the interest of substantial justice an action should be heard

in a forum cutside this state, the court shall stay or dismiss the
action .

i<y

That is complete dismissal, not a conditional dismissal?

R Yes. My proposal is that we have a special provision in the attach-
ment statute so that an attachment may be levied, and when the judgment is
obtained, although the action was dismissed, you can then collect the
Judgment of the sister state out of these assets.

C Well, yes, I can see a great advantage to the plaintiff in this
situvation. You would preserve the attachment which the plaintiff was able

to obtain because of the defendant's claim that he was a nonresident.
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R T bhave no very strong feelings in this. I was just seeking guidance
from the Commission.

C I think you are just using & theoretical basis for attachment so
a plaintiff can later collect his judgment in California. He may not need
to have these assets tied up. Maybe it is IBM or some big company that is
as good as gold, and the plaintiff does not need attachment for security.
It is not fraudulent attachment because that is treated separately. Why
should you tie up these assets?

C Of course, the judge has discretion not to issue the writ of attach-
ment. But suppose this is the only real asset the defendant has. The
defendant comes in and moves for forum non conveniens and the action is
dismissed and they go back to Illinois to try the case. The plaintiff
wing, but he has to come back to California and file another suit. By
this time, the assets are gone--obviously. And that is not because the
defendant is doing anything fraudulent in the normal sense.

R I thought that, if the plaintiff had no prior attachment but the
defendant invoked the "long-arm" statute, that would be a valid reason
to treat the defendant like a nonresident where you do not need any cther
grounds for an attachment. In other words, I want to make this case
automatically like my proposed Section 537{2)(a).

C We could change Section 410.30 to accomplish the same thing by
providing that the court may only grant a dismissal on the condition that
the plaintiff is adequately protected is some way.

R Well, this is in effect what I tried. I did not want to touch the
"long-arm" statute which was prepared by the Judieial Council.
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C When we were talking about quasi in rem Jurisdiction, the reason
we allowed attachment there was that we could not break away from the
concept that you have to have the property before you can bring the action.
Otherwise, there is no real Justification. NWow we are taking this situation
and saying--"Well, because we allowed attachment there {where we had to
have it in order to have jurisdiction to bring the action), we will allow
it here.” But now we do not need to have attachment to bring the action
in this state. There is no fraud, end I do not see vwhy--

C The point is that this procedure would preserve an asset. If the
procedure was mandatory and asutomatic, that would be one thing, but it is
discretionary. The availability of this remedy actually gives the party
that iz moving for forum non conveniens an additionsl argument why the
case should be moved to another forum.

R There shouwld, of course, be a notice and hearing on these issues.
Maybe I should spell this out.

C Why not hear both issues at the same time? Determine whether
there should be an attachment at the time of the hearing on the motion
for forum ncn ceonveniens.

€ 1Is the reason we glve a remedy to this creditor--who started a
suit in California instead of the state where we now determine it should
have been started--because we are not allowing him to continue his suit?
In other words, we deprive a creditor of scme benefit when we say--"You
cannot continue with your suit, go start somewhere else." Are we going to
give him back a benefit over other creditors by letting him tie up this
property here? 1Is thaet why vwe are doing this?
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C Let us assume that there is a debtor in Nevada whose only asset is
in California. We get jurisdiction over the debtor through the "long-arm”
statute. We have no attachment. Now, the defendant in Wevads comes into

California and says--"1 want this action transferred to Nevada," where:
he has no assets vhatever. The court here, if it decides that he has no
assets other than in California, would then be permitted to issue an
attachment. Assume the attachment Is issued, the property is attached.
If the plaintiff now goes to Nevada end tries the case and wins, how does
he execute on the property that is under attachment?

C He has to come back and establish the judgment in the original
California action. He does not have to bring ancther suit in Californie.
If you have a judgment in Wevads, it has got to be given full faith and
credit by the California courts in the other action. Of course, this
presents an argument that can be made on the motion for dismissal for
forum non conveniens. That is, it is improper to dismiss becauvse that
would compel the plaintiff to file a new suit in California to establish
the out-of-state judgment.

C This is analogous to a suit on a contract. One party says that
the dispute is subject to arbitration. There is a stay of the action, the
parties arbitrate, and then bring the arbitration award back in the action
and enforce it.

R The action is dismissed, not on the merits, but on procedural
grounds. The plaintiff could start a guasi in rem action the next day and
attach those assets again without any ground for attachment except that

the defendant is a nonresident. The defendant is now no longer subject to
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the Jjurisdiction of the state because the court has dismissed the action.
Instead of going through this procedure, I suggest we do it in the original
action.

C Well, I can understand that. The problem is the plaintiff has
started the suit in California, and the court tells him to go to Nevada.

He goes there, he gets his judgment, then he must come back and sue sgain
in California to make his judgment effective in Californis before he can
collect. DMaybe there is justification in that kind of a situation when it
is the defendant that is foreing the plaintiff to do this.

C You may also aid the defendant in his efforts to get the case
moved to Nevada because he can say--'Well, you can protect the assets by
an attachment or something short of an attachment."

R Also, obviously, the court should not meke an attachment order
where the action is really not meritoricus. But here, there is a notice
and hearing, and the court should hear the whole thing.

C You need a noticed motion. I think it would be good to spell that

out.

T

You could do it at the time of the motion under Section 410.30.

C That is right as long as there was a noticed motion that the
plaintiff was going to ask for the attachment. If the defendant brings
the motion to either dismiss or stay the action, the plaintiff has to file
some kind of countermotion for an attachment.

R Couldn't that motion be done right in open court?

C No, I think you have to give the defendant an opportunity to prepare

for the hearing.
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C But suppose the judge is doubtful about what he is going to do
after he hears everything. He says--"Well, I will transfer the case on the
condition that there be an attachment.” There is no noticed motion or
anything.

C As a practical matter, that is just what is going to happen. The
judge will say--"Iam not going to move this unless there is some way to
protect the plaintiff'--and there will be a stipulation that there be an
attachment or something less. If it is a bank account, there will be the
right to make reascnable withdrawals, and so on.

€ If it is a discretionary act and not mandatory, it would seem to
me that the other side would have the right to prior notice--

C Of course they would, but they may well want to waive that--

C The statute gives the defendant notice because it tells him what
the court can do. All he has to do is read the statute. Why do you have
to clutter up the court's records with an additional notice where the
plaintiff says--"I am going to attach your property if the judge ordgrs
the action transferred.”

C Would you assume that Section 537{3)} allows the judge to issue an
attachment on his own motion?

C I think the basic statute that ssys the judge can dismiss the
action would allow him to dismiss_only on certain conditions.

C As a practical matter, it would be worked out as follows. The
objection would be made that the court should not move the action because
the only asset the plaintiff can reach i1s in California. The judge would
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then say--"I will not transfer the action unless the defendant agrees to
waive any requirement of notice, if there were any, and the property will
be subject to attachment or whatever measns is appropriate.”

C I think we are generally in agreement that there should be some
protection for the pleintiff in this situation. Certainly this is a
necessary procedure if we were to keep resident attachment, and, argusbly,
it is necessary even if we do not.

C Would this be a new actlon? Would you give it a new number or
something if you dismiss the old action? HNow you have a writ so it
becomes an original acticn.

C I would not worry about the details. We could simply provide that,
where the plaintiff is entitled to an attachment, the court should only
stay the action.

C The arbitration statute would give you a pretty good idea how to

do that, I think.

The attachment of bank accounts into which wages have been paid

R The last issue is the matter of the bank account into which wages
have been paid. I raised the issue in my report, but I did not do anything
with it in the statute. I have proposed ne solution.

C What section of the new law provides that attachment of wages is
not longer permitted?

R That is Code of Civil Procedure Section 690.6{a):

(a} All the earnings of the debtor due or owing for his personsl

services shall be exempt from levy of attachment without filing a

claim for exemption as provided in Section 690.50.
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C Professor, what is the distinction between (a) and {b)?

R Section 690.6(b) is after judgment. Execution.

C Bection 690.6 is oriented toward money that has not been paid?

R That is right.

C What if the money has been paid?

R This statute says nothing at all about that. I have not proposed

anything, but I would like to have some guidance on this question, and I
would like to make a presentation on it.

C I would think that, whether wages were paid or unpaid, they should
be treated the same.

R Well, wait a minute. Iet me give you the ﬁroblem. Wages which
are owing will probably, generally speaking, be only the wages of one
pay period. But if you have a bank account, it may contain wages of two
pay periods, or more. Secondly, there may be other money--from sources

other than wages--in the account. How does the creditor know that?
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R I have some grave doubts whether subdivisions (b) and {¢) of Sec-
tion 690.6 are in conformity with the federal lav. Subdivision (a) does
not provide specifically for bank accounts, but, on the other hand, you
cannot say whether this attachment exemption should apply to bank accounts
because you do not know what is in the bank account.

C The way 1t is done now, the sheriff levies the attachment on the
bank account, and the debtor must then come in and claim his exemption
on & showing to the judge. Is that not correct?

R That is right, but the question is whether the debtor should not
have & greater, or more liberal, exempticn before judgment than he hss
after judgment. I think you should say the wages ere exempt even 1f they
are paid over into a bank account and, therefore, the creditor cannot
attach thenm at all.

g No matter how much he accumuistes in that account?

|

That is right.

T

For how long a period of time?

1o

Also, I am nol satisfied--although this is another policy question--
that, before judgment, the same exemptions ought to apply as after judgment.
My proposal--although I did not put it down--is that, if the creditor wants
to reach a bank account, the debtor, at the time of the noticed hearing on
the issue whether an attachment should issue, may show that he has wages

in the account, and he may ask for an exemption egqual to two pey periods

or whatever standard is set. The Judge then would write the restriction
into the attachment order. I do not think that this provision shouid be
included in Sections 537 and 538.but should go into another statute. But
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I do think something should be done with a bank account into which wages
have been paid. Again, my proposal is that, in the fraudulent debtor
cases where under my statute you have a prior notice and hearing, the
debtor should be able to show that so much of his bank account consists of
wages, end these wages should be subject to a more generous exemption
before judgment than after judgment.

C Well, generous or not, if it is a mixed account, how sre you going
to do it? Are you golng to adopt a rule to be applied like the last-in
first-cut rule or the first~-in last-out rule?

R Or give an autoﬁatic exemption equal to the amount of two pay
periods or one pay period.

C What if the debtor cannot afford to come to court, or dees not
come for whatever reason he may have; how is the pleintiff or the judge
going to know what the debtor's pay was for the last two pay periods?

R If the debtor does not came, then he is reduced to his minimum
exemption claim. If he does come, he may receive more; if he does not
come, he is at least entitled to the minimum exemption.

C You should give some protection to the poor guy who cannot afford
a lawyer.

R How does that ?erson meke = claim for exemption now?

C Doesn't the federal exemption now provide a standard egusl to
three-guarters of the current federsl minimum wage rate?

R Thet is right, or the state law, if it is greater.

C Why shouldn't you apply the same rule to the bank account? In
other words, the debtor would have to mske a showing that his wages are
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paid directly into the account; then he would have an exemption but only
as to an amount equal to one month's wages. The only reason for this
protection is that you do not want to dry up the debtor's continuing source
of income. You are not trying to protect his life savings if he has gotten
himself into bad financial condition unless he meets some other special
exceptions.

R That is right. However, because this is before judgment, I thought
I would give the debtor two pay pericds. That is a matter of policy, but 1
would tend to be & little bit more liberal and treat the federal law as a
minimum. I do not think that two periods would 5e excessively liberal.

I would sgy the debtor must claim the more liberal exemption in the hearing
or he would be limited tc whatever the federal exemption is.

C Yes, but if we are talking about & bank account, and a poor debtor
who cannot afford to come to court for a day, then you do not know what his
pay period is,

R But under the federal law, he is entitled to a minimum exemption at
least.

C Where there is a garnishment, the employer can figure out what is
exempted if the statute says three-quarters, or one-half, or whatever, of
a pay period.

C That is fine. But where we have a bank account--and the statute
says that bank accounts mey be garnished--and a working man who is not so
poor that OEQ or the poverty people will take care of him, who has got to

make a living for his family, who dees not understand all about his rights,
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who does not want to hire a lawyer and pay out two-weeks salary to save
two-weeks salary, to me this proposal is no protection at all. I think
there should be some kind of exempticn in a blanket amount.

C We could say so much money.

R I am equally willing to teke a flat amount, perhaps equal to twice
what the federal minimum is.

€ Why couldn't you say a thousand dollars is exempt?

C We have an exemption like that for savings deposited in a savings
and loan association. What about the banks; don't they come in under
Section 690.77

R Not yet.

€ It just seems to me that gearing it to wages creates problems and
arguments about what the wages are and so on. What is wrong with just a
flat amount?

C That is just what I am suggesting.

C I think the debtor should be able to come in and show that his
wages for one or two pay periods exceed the minimum flat amount.

C The statute would say whichever is the greater.

C Weren't we talking about where the employer pays directly into a
bank account rather than--

C Ro, you could deposit your own check--

C Aren't we talking cnly about a fraudulent debtor--

C Again, T think that term is misleading. If you abolish resident
attachment, you will, at the same time, have to enlarge so-called fraudulent

attachments to include what is not fraud. The grounds will include what is
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not really something bad. The debtor simply does not want to pay his
creditor because he does not think he justly owes him anything. The
debtor has got to support his family while he protects his right.

C Let us call it protective attachment.

C 1 think we get hung up on that word "fraudulent" attachment because
it is not really fraudulent. It is scmething that you have probably
advised your client to do in the past, and I am sure you never thought you
were advising him to commit fraud. As I mentioned esrlier, I once had a
cage where a client who was in business had two bank accounts; one account
was attached. He would have had to tie up an amount equal to the amcunt
in that account to get the money released. I told him to take ihe other
account and move it. I obwviously did not think that I was committing
fraud, and I was not condoning frauvd. 1If, under the proposed statute, the
plaintiff could show that the debtor was going to do what I just described,
then the plaintiff should be able to get the attachment. Therefore, this
is the kind of thing that is going to happen all the time if we go this

route--if the courts make it go this route-<which I think they will.

Professor Warren 1 just wanted to make one point. It was suggested

--vhy, instead of tying to wages, do we not tie it to a flat amount? I
think what the federal statute does, in effect, is to provide a flat amount
with an inflation scale built in; that is why they tied it in to the minjimum
wage. What they now have as a figure is 30 times $1.60. If you wanted a
higher minimum, you could simply increase the multiple to 60, 90, or what-
ever. You would then have this built-in inflation feature. If you have a

flat dollar smount, the standard is going to be obsolete four years from now.
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C That seems to be more desirable. Using a pay period can be unfair
because scme pecple will be paid by the week, some two weeks, some monthly.

I would compute it on a monthly basis.

[

That i1s what it should be.

Lo

C Would you provide that bank accounts per se are exempt from attach-
ment? What about the bank account of a commercial business?

R I would limit the exemption to the bank accountof a debtor who has
income from his perscnal services.

C 1Is that too narrow a definition though? What about the partner-
ship? What sbout widows, orphans, and elderly people, who are living off
interest and so on? They have as much right to--

C They are not exempt now.

C Some of them are. If you lock, for example, at Sections 690.9 and
690.22, this very problem is dealt with. Section 690.22 provides you cannot
gttach or execute against certain annuities, pensions, or retirement
allowances "whether the same shall be in the actual possession of such .
[person}, or deposited by him.”" In short, one class of people--those living
on this type of income«-are ccmpletely protected.

C This is the same type of problem where a debtor takes his paycheck
and puts it in the bank.

C I do not see any reason why you could not have this figure apply
to all accounts unless there ig a strong showing to the contraery; that is,
that the source of the funds was not one of these exempted sources. The
creditor could probably méke this showing in the ncormal case of a commercial
account. But he could not do it in a normsl wage earner's case.

=1k7-



Minutes
October 22 and 23, 1970

C How much money are we talking about? $48.00 a week times 4, say
$2007 oOr $400, if we use two monthly pey periods? When you provide
adequate minimum exemptions, you minimize the need for a hearing, don't
you?

€ Are you going to go ahead and try to draft something on this,
Professor Riesenfeld?

R Well, first I would like to have a little guidance. Before attach-
ment, shouldrthere be a more liberal exemption than after attachment? Who
has the burden of proof? Should an exemption be claimed or should there be
an automatic exémption in a certain amount unless the creditor makes a
showing that these assets are not exempt? If you want a showing made, to
whom does the creditor make that showing?

€ As I understand the proposed scheme, there will be a court order
before you have any atiachment. Where a bank account is being attached,
couldn't the order show that a certain amount is exempt? The amount
automatically exempted, figured on the basis we were considering, unless
there is a showing to the contrary. Wouldn't that work?

R No, 1 have scme trouble with that. What if the account is in more
than one name?

€ I would then say that you put the burden on the plaintiff to get a
special order. Otherwise, any bank account will be exempt in this emount
of $400, or whatever the minimum is.

R I still have some hesitation. How, for example, would this provision

dovetail with the $2,500, overall exemption provided in Section 690.47
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€ I have n different problem. It seems to me that, whether you eall

it fraudulent debtor or protective attachment, the creditor still has to
show there are circumstances here vwhere he needs the court's protection;
there is some reason to believe that the creditor is not going to be paid
vhat is rightfully due him. Therefore, perhaps the burden ﬁught to be
where it is now in the exemption statute; that is, on the debtor to show
that the thing being attached is protected or exempted by law.

C But you do not understand that it will cost the debtor a couple of
hundred dollars to get a lewyer educated encugh to come in there and protect
him.

€ I think we should have an overall, blanket exemption comparable to
what is now applied to savings and loen associations. This figure, which
is now $1,000 under Section 690.7, would be enough to cover the normal,
average wage earner whom you waent to protect.

C You think we should extend Section 690.7 to cover checking accounts
and so on?

€ Well, that is the eagiest approach.

C That would be the easiest way. And what is the difference? You
put your money in the savings and loan, and creditors camnnot reach it.

If you put it in your checking account, they can. What is the logic to
that? If you have your check deposited directly, creditors can reach it.
If your wages are paid directly to you, the creditor cannot reach them?
What sense does it all make?

C I thipnk the theory behind the savings and losn exception is that it
is like an annuity and the creditor should not be able to get at your nest-egg.
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C Your checking account, though, is more like your salary; you are
trying to live out of that. If anything is protected, that should be.

C To a certain extent, at least.

C What is so sacred about a sevings and loan account? The only thing
it does is give a bankrupt an exemption of a thousand dollars before he goes
into bankruptey.

C Why can't the debtor have his nest-egg account in a bank?

C Why can he put it anyplace? Why shouldn't the creditors get 1t?

I would be more willing to let his creditors get that than his checking
account.

C What abdut the situation where you have a joint bank account and
both the husband and wife are working? Do you double the exemption?

C Yes, I would follow the same exemption set forth in Section 630.7(b).
"Such exemption . . . shall be a maximum of one thousand dollars ($1,000)
per person, vhether the character of the property be separate or community.”

€ I agree. Why don't we mske Section 690.7 apply to checking
accounts? We would get rid of all kinds of problems, and it is perfectly
logical to do so. You would then protect the person that puts his salary
into a checking account to pay his bills rather than keeping money in cash.

C How do you handle the problem of multiple accounte? You are going
to have pecple with several accounts in several institutions each with a
maximum of & thousand dollars.

C Yes, but you would not overlap this. You would only permit one
deduction whether it be a checking account or savings account. Under
Section 690.7, the debtor cannot go around and set up 50 savings accounts

in 50 different savings and loan associations. This would be the same deal.
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The only difference would be that a checking account would be included in
this exempted category. The debtor would be able to protect up to $1,000.
If I have got $500 in my checking account and $500 in my savings gecount,
I can accumulate that. Actually, I would be more willing to get rid of
the protection for savings accounts and put in an exemption for checking
accounts. A debtor can more easily afford to lose his nest-egg than he
can the money he is living on which is probably in his checking account.
But, don't you think that the logical thing would be to maske Section 690.7

include checking accounts?

C No, I would prefer to have a flexible figure. I think you do not
want to have to amend the statute every two years for inflation.

C Shouldn't we then change Section 690.7 to refer to whatever flexible
figure we are going to use but have the section apply to every type of
account?

C VWhy not have the banks provide a separate category of sccount
vwhere people deposit their pay checks exclusively and have the aceount so
designated by the banks? I think that a man who wants to preserve his
checking account for his earnings should not commingle other funds in that
account .

C VWell, yes, but, as a practical matter, what if the person gets a
$4.00 dividend from some stock, or a refund on a bill paid, or some other
miscellaneous amount? What does he have to do with it? Cash it?

Don't you think that Section 690.7 should be examined and some figure
put in there--maybe not as high as a thousand dollars--and that exemption

-151-



Minutes

October 22 and 23, 1970
should apply to all accounts, checking accounts as well as savings accounts,
and all banks, savings and loan asscciations, credit unions, and similar
institutions? In short, the debtor would only get one total exemption

for everything. To me, that makes sense.

C Corporate accounts as well as personal accounts?

C Well, Section 690.7 would include corporate accounts now. Corpora-
tions can deposit in savings and loan associations now and get a one
thousand dollar exemption. To the extent you can eliminate issues thsat
you argue about, you accomplish scmething.

C 1Is the new savings and loan bill-paying service which is comparable
to a check included in this kind of scheme?

C Section 690.7 says: "Savings deposits in, shares or other accounts
in, or shares of stock of, any state or federal savings and loan associa-
tion; ‘'savings deposits' shall include ‘'investment certificates' and
'withdrawable shares' . . . ."

C I do not know how the new scheme works. 1 do not know whether it
is set up as & separate account in the savings and loanh asscociation or
whether the bill is actuslly paid out of the savings account itself,

C Savings and loans are not permitted to have commercial accounts,
are they?

C Well, there is a regulation out of the federal home loan bank board
that, as of September 1%, 1970, allows these associations to arrange a
bill-paying service which would seem guite similar to a checking service.

€ Would they issue third-party checks? For example, if you had to

pay an insurance premium, would they send the check for you?

-152-



Minutes
Qetober 22 and 23, 1970

C I do not think any of the associations are doing this yet because
no one has figured a way to make money out of it. The association can
deduct the money from the depositor's account, but it then has to be
deposited into the association account and the association then has to
write the third-party check on a commercial bank account.

C I think, Professor Riesenfeld, that you should look at Section 690.7
and try to draft & provision that provides one exemption for these various
types of savingse and checking accounts. The exemption might be a flat
thousand dollars or not. Perhaps the exemption should be limited so that,
if the creditor could show that the account did not consist of wages or
retirement funds but was a commercial account, the exemption would not
apply .

R Shall we do this now or when we come to the third part of our

study dealing with exemptions?

|2

I think this problem ties in with the wage problem.

R Maybe I should make a tentative proposal now and, when we come to
the third package, I may lock at it again.

C This proposed solution may not work because, if there is a real
constitutional objection to the attachment of wages, we may need to
identify this exemption with wages.

R That is correct. Alsco, you have to get a certificate from the
Secretary of labor in order to apply your own garnishment statute. I do
not think that the present statute will qualify for what the Labor Depart-

ment, in my mind, will demand. The federal requirement says wages "paid or
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unpaid"; the California statute now says "due or owing." There is,
therefore, already a discrepancy and, thus, I think this statute will not
comply with the "truth-in-lending” act.
C I suppose, then, we would like your recommendation as what would
st least comply with the federal act, and then we can go from there.

Professor Warren I think we will see an additional dimension to this

problem when we examine it next month.

C Professor Rlesenfeld, is your thought that an amended Section 690.7
is not the solution to this? that such an amendment would be too subtle
to be considered an exemption for paid wages up to a thousand?

R 7Yes, that is right. But Professor Warren has more experience with
those federal officials who administer this.

Professor Warren When T last talked to them, the federal officials

were not sure what the federal law meant, but their atiitude is that they
will ordinarily contend that these restrictions should be as broadly
construed as possible.

€ Professor Riesenfeld, what more do you have for us?

"Property"” means only property that can be reached by attachment

R The introductory clause to my proposed Section 537 states:
The plaintiff, at the time of issuing the summons or any
time afterward before Judgment, mey have the property of the
defendant,, other than earnings for personal services due and
owing, attached as security.
The words "property of the defendant’ may require some further qualifica-
tion beyond the qualification that the property be other than earnings.

This phrase shcould not, therefore, be consldered as final.
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For example, at the moment there is a very curious and troublesume

relationship between Sections 688.1 and 688. Section 688.1 gives a
judgment creditor and only a judgment creditor--not a creditor seeking an
attachment--the right to intervene in a pending proceeding and get a lien
on the possible recovery. The first issue is whether we should exclude
the asttachment creditor. I think the Commission should examine whether
this remedy should be available only to the judgment creditor. This is
not a levy. This is an application for a lien and is really a special
kind of supplementary proceeding. It is not an execution process at all.
When Section 688.1 was enacted, the following phrase was added to Sec-
tion 688: "Provided, that no cause of action nor judgment as such .
shall be subject to levy or sale on execution." Arguably, these words would

permit a levy on attachment. Moreover, I do not know whether the phrase

r L]

means "levy or sale on execution," or only "sale on execution," or only
"levy on execution.” The phrase is totally ambiguous to me.

These sections indicate, however, that the word "property" is qualified
in certain ways by other sections. That is, certain things cannct be
reached by attachment. This is not because they are technically exempt
but because the attachment process does not apply to them. Section £88.1
is one of these sections. It does not specificaslly say that a cause of
action is exempt. But the section only applies to judgment creditors and
only provides a procedure for such persons. I do not know what Section 688
means; it may apply to attachment or not. I do not think it means at all
what it says. It was supposed to restrain a sale of a pending cause of

action because, upon a forced sale, the cause will go for a song. Why you
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cannot attach, I do not know. Certainly a judgment debtor's Judgment
debtor should be subject to an attachment by notice to him. In short, we
will have to lock at these sections. 4t the moment., I only want to say
that "property" does not mean "all property" but only property (a)
which can be reached by attachment as provided in other sections and
(b) which is not made exempt from attachment or cannot be reached by
attachment because of other quirks in the statute at which we mey have to
lock. Bo it should be understood thet what I had in mind when I said
"property" was that this word is subject to the other provisions of this
chapter on provisional remedies. I think that, when we come to Sections 688
and 688.1 and similer sectlons, we should see what should be done with them,
and we should clearly refer to those sections in the introductory section.
We should not let them be discovered by the judges only after a painful
process. Those are about all of the problems which I wanted to preéent

today.

o]

Thenk you very much.

C Professor Riesenfeld, am I correct that you are going to review
your recommendations and your report and then give the Commission a revised
version? Thenthe Commission will send the revised study out, saying--"This
is the tentative report of our consultants, and the Commission sclicits
your comments on these recommendations, and your comments will be taken
into account when the Commission discusses at the December meeting what
action it will take upon these recommendstions."”

R I will need a week or so to determine if it is essentiaml thst the

report be revised before it is sent out.

-156-



Minutes
October 22 and 23, 1970

Drug investigations

C Before we leave this, I have one or two further questions in areas
that we have not talked about at all. First, proposed Section 537(2)}{a)
through (e} lists five grounds for the issuance of an attachment. Now,
in proposed Section 538, subdivision (L) provides for a prior notice and
hearing where the grounds are (b) and (e); subdivision (5) provides for
a subsequent hearing where the grounds are (a) and (c). But subdivision (d)
is not mentioned at sall.

R The situation where there is no hearing involves drug investigations.
The Heelth and Welfare Code provides that, where a narcotic peddler is
caught with funds paid over to him in the course of investigation, this
money can be recovered by the state. I do not know why this attachment
provision is in the Code of Civil Procedure; it should all be placed in

the Health and Welfare Code.

Secured or unsecured position of creditor

C The other subject that we have not talked about concerns the
secured or unsecured position of the creditor. Now, the present law
rrovides, at least with respect to contract sctions, that, if there is any
security interest unless it has become valueless through no fault of the
plaintiff, there can be no resident debtor's attachment. My question
is--since we tentatively have been talking about maintaining attachment
in the fraudulent situastion--if the prlaintiff could convinee the court
at the hearing that whatever security he has is totally inadequate, should
he be deprived of all right to attachment?
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R The issue of security is gone from my statute. It is not in there

because it was only applicable to resident mttachment. Since I eliminated
resident attachment, I left that out alsc. But you raise the point--and
meybe this is the opposite of what you intended--that, perhaps, my proposed
stﬁtute is overly generocus. Perhaps the court should consider vhether the
security interest adequately protects the creditor and whether the attach-
ment should cover only the smount by which the debt claimed exceeds the
value of the security interest plus any amount claimed by crcag-complaint

or counterclaim.

Support and maintenance

C The other area we have not talked about is atiachment for support
and maintenance. Here, it seems to me the plaintiff-creditor has got a
judgment, and what she is trying to do is collect on the judgment. It is
really an execution problem and not an attachment problem.

R Well, the thing is you may have to have a court order .before you--

C I think we ought to take a look at this, especlally in view of the
change in emphasis in the divorce law. Certainly attachment is sbout as
adversary as you can be; the procedure mey be necessary, but it certainly
is inconsistent with the theory behind the new family law act.

C Here, there is a court determinetion that the debtor is liable
for a certain amount which has not been paid. It is not a case where a
creditor merely claims somebody owes them something.

C Yes, I know, but I do not think that the normal attachment remedies
that exist for other creditors are necessarily adapted to the divoree situa-
tion.
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R BSection 537(1) was amended to provide that:
An action upon any liability, existing under the laws of thisg
state, of a spouse, relative, or kindred, for the support,
maintenance, care, or necessaries furnished to the other spouse,
or other relatives, or other kindred, shall be deemed to be an
action upon an implied contract.

The provision covers not only the alimony order, but alsoc reimbursement of

third persons for support furnished.

€ It may well be, and undoubtedly is, a situation which needs to be
covered, but I wonder what is the best way to do it.

C Isn't there a provision where the domestic relations court compels
the husband to pay through the court trustee, or samething? Would that
procedure be subject to the new wage exemption provisions?

C This situation came up at the Conference of the State Bar Delegates
in Beverly Hills. Two of the bar associations proposed amendments to the
Code of Civil Procedure which would permit a levy upon pension funds--if
the obligation was based upon either spousal support or child support.

The motivation was that, under the case of Miller v. Miller, a pension

fund is exempt; it cannot even be touched. Contempt proceedings do not
accomplish the purpose because the fellow who is getting a pension is still
going to get a pemnsion, and he would just &g soon go to jail rather pay
his spouse's support.

€ Hesn't the state Supreme Court just knocked that in the head?
Haven't they held now in a divorce action that you can get to the pension
on the theory that it is commmity property?

C Miller v, Miller says you cannct.
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C I do not know. This case that I am talking about is not over 60
days old. It held that the wife had a community property interest in the
fund, and the court had the authority to divide the property. A portion

of the fuwnd, in effect, was really her property.

1<

In any event, I would think that this area requires further study.

R The case you refer to deals with community property and does not
affect the children at all. Therefore, this case does not cover some of
the situations covered by Section 537. So, I still think that there is
some reason to have some provision in the statute, even if you otherwise
abolish resident attachment.

C Well, we will need to do something about it, and we would like

your recommendations, Professor Riesenfeld.

=160~



#39 October 13, 1970
BACKGROUND STUDY
relating to
ATTACHMENT AND GARNISHMENT

{Revised October 22, 1970)

Frepared for
California law Revision Commisaion

by

Professor Stefan A. Riesenfeld
Boalt Hall
University of California at Berkeley

CALIFORNIA LAW REVISION COMMISSION
School of Law
Stanford University
Stanford, Californis 94305

No part of this study may be publisbed without prior written consent of the
California law Revision Commlssion.

The Commission assumes no responsibility for any statement made in this
study, and no statement in this study is to be attriduted to the Commission.
The Commission's action will be reflected in its own recommendation which
will be separate and distinct from this study. The Commission should not be
considered as having made a recompmendation on a particular subject until the
final recommendation of the Commission on that subjJect has been submitted to
the Legislature.

Coples of this study are furnished to interested persons solely for the
purpose of giving the Commission the benefit of the views of such persons,
and the study should not be used for any other purpose at this time.




CONTENTS

I. Historical Development of Attachment in Celifornia 1

A. Development Prior to the Code of Civil Procedure of 1872 _ _ 1

B. Development Under the Code of Tivil Procedure of 1872 _ &
II. Contemporary Utility of and Need for Attachment _ _ _ 7
A. Foreign Attecment _ _ _ _ _ 7
B. Resident Attachment _ o 11
C. Strateglc Bewefits _ _ _ _ _ _ _ _ _ _ _ _ _ ________ i1
Iil. Scme Comparative Observatioms _ _ _ _ _ _ _ _ _ _ _ _ _ _ .12
A. Epglend _ _ _ ____ ___ __ — o e _12
B, Other American Jurisdictions _ _ _ _ _ _ _ _ _ ____ __ _ 1k
New York_ _ _ _ _ _ _ _ ______ R L
Pemnsylvanla  _ _ e 16
Jurisdictions in which attachment and garnishment are
separate remedies  _ _ _ _ _ _ _ _ _ __ ___ __ __ 16
Washington _ _ _ _ _ _ _ - e e I 4
Wisconsfn _ _ —— e 17
1V, The Sniadach Case and Its Aftermsth _ _ _ 18
V. Policy Isswes _ _ _ __ _ _ _ __ _ __ — e e e .
Footnotes - o e - e o - . B&reen
Draft of Amended Sections 537 and 538 yellew



I

Historical Development of Attachment

in Czlifornia

The present law of zttachmant is the product of continuous pacchwork
which has given it a not always sensible and consistent form and caused
a1l kinde of terminclogical inconsistencies and errors. Moreover, it has
greatly expanded in scope, reflecting the needs of creditors to a lavger
exteng than the interest of debtors, |

Amendmenta designed to vestore a sound balance of intarests in the
light of the constitutional requirements of duz process and recent con-
gressional policies should appear in sharper perspective, if viewed against
their historical hackgroun&.

‘A. TDevelopwment Prior to the Code of Civil Procedure of 1872

The history of the California attzchment law bepins with the issuance
in 1848 of the "Laws for the Better Government of California, The Preser-
vation of Order and the Protection of the Rights of the Inhabitants", by
Covernor Mason. These laws, arranged in topical and alphabetical order,
regulated attachments.l Attachment, following-New England examples, was
a form of originzl pruce952 and was available in five types of cases:

1) When the debtor is not a resident of the territory,

2) When the debtor has concealed himseif 6r absconded, so that
the ordinary process of law cannot be served upon him,

3) When the debtor is about ta remove his property or effects

out of the territory, or bas fraudulently concealed or dis-.

posed of his property.



4) When the debtor is about to frundulently ;nnvey or conceal
his projerty in fraud of his criditors. |

5) ¥hen ‘the debt was contracted out of the tcrrifory and the
debtor has abscouded, or secretly removed hLis Property or
effects into California, with the intent to hinder, delay
and defraud his creditors,

Upon acquisition of statchood a new attachment act was passed in
1850.3 Attachment vas still the original precess and was available in
actions upon contract when the plaintiff had good reason to believe that
the defendant .

1) had or was about to abscond from the state or had concealed
himself,

2) had or was about to remove lis property out of the state with
the dutent tv defraud his creditors,

3) had fraudulently contracted the debt sued upon,

4) was a non-resident,

5) had or was about to dispose of or conceal his property.
ﬁith the intent to defraud his ereditors.

Attachment was converted into mesne process‘and a provisional remedy
in a pending éivil action by the Practice Act, passed on April 29, 1851,
In its original form the Practice Aet authorized attachments in actions
upon a contract, express or implied, for the direct payment of money,
which contract is made or is payable in this state and not secured by
a mortgage upon defendant's real oY personal property.4 No requirements
as to non-regidence, concealment or abscondence were provided. The writ

wag 1ssued by the Clerk of Court and was available at the time of issuing

the summons or at any time afterwards. The attachment plaintiff was re-



quired to file an affidavit showiny the amount in which defendant was
indéhted to him and to put up a bond in a sum not less than $200. The
provisions weremodeled afior but not entirely cepied frowm the proposed
New York Code nf€Civil Procedura.s In the proposed New York Code at-
tachient was available in all actions for the recovery of noney but
only against a non-resident or & defendant who had zbsconded or con—
cedled himself.ﬁ Tire ovder of attucheent was issuvad by the judge rather
than the élerk.? Both under the propesed New York Code and under the
California Code the earliest time at which attachment cculd issue was
the time of issuiung the summons. TIn New York, however, civil actions
were commenced only by serviée of the summonﬁ,s.while In California
the commencemeﬁt of an action dated from the filing of the complaint.g

The first reform of the attachment provisions of the Code occecurred
within fwn vears, Tn its fourth sescion the California legislature
amended the attachment provisions by adding attachments in actions upon

10

a contract, express or implied, against non-residents._ Since that tinme,
with the exception of a brief interval between 1858 and 1860, California
has provided two types of atiachments: the so-called “foreign attachmenf“
against non-residente and the so-called "domestic attachment" against
residents, pradually expanding the scope of both attachments but never
making them co~cxtensive. |

As already mentioned, in 1858 Califorria again changed its attachment
law, abolishing domestic attachment and permitting attachment only in actions

1

against absconding, concealed or non-resident defendants or in cases of fraud.l
In 1860, however, the state of affairs created in 1853 was restored. Attach-

ment was authorized 2) in an action upon a contract, express or implied, for

the direct payment of money, where the contract vas nade or payable in
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California and not sccured by a mortgzge, lien or pledge upon real or
personal property or, if so secured, the security had been rendered

migratory by an act of the defendant, and b) in an action upon a contract,

' - : 12

express or implied, against o defendant not residing in this state.
L]

The required content of the affidavit was expanded, requiring in
addition to a showing of the conditions required for the issuance of the

writ an affirmetiocn that the debt claimed was an actual, bona fide existing
i3
debt and that the attachment was not sought to defraud other creditors.

In that form the attachment provisions were transferred into the new Code
14
of Civil Procedure of 1872,

B. Development under tﬁe Code of Civil Procedure of 1872,

In 1874 sections 537 and 538 were subjected to some stylistic and
minor substantive amendments.ls It was clarified that the security which
rendered attachment unavailable consisted eithier in a mortgage or lien
upon rcal or personal property or a pledge of personal property and not
of a "pledge upon real or personal property" as the original version implied.
Moreover, it was no longer necessary for the availability of domestic attach-
ment in the case of an existing security that had become valueless, that the
cause of such occurrence was an act of the defendant. It was only required
that the loss of value was not due to any acg of plaintiff. Conforming
changes were made in section 538, 1In addition the need of a statement in
the affidavit that the sum for which the attachment was sought is an actual
boﬁa fide existingrdeht wag deleted.

Section 539 was amended so as to increase the minimum amount of the
required bond to $300.

In 1901 section 538 was amended so as to render it clear that in the

case of non-resident attachment the affidavit had to contain a statement
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that the indebteditess claimed was one upon a contract, express or implied.

Moreover, the scope of the liability on the bond under section 539 was ve-
17 _ 18
defined.  The statute, however, was declared to be unconstitutional,

: In 1905 the first major expansion of attachment was made, by ex-
tending feoreign attachment Lo actions [or damages, arising from an injury
to property in this state cavsed by negligence, fraud or other wrongful act.l9
Sections 537 and 53B were amended accordinaly.
Subscquentiy both domestic and foreign attachment were cxtended further
with the result that California became one af the most “libersal" jurisdictions
with respect to the availability of pre-judgment attachment.

Domestic or resident attachment was extended or clarified in 1929, 1933,
20
15961 and 3%55. The first of ihese amendments  specified that actioas for

support, wmaintenance, care or necessaries furnished to a spouse or relative
shonld be deamad to be actions upon an implied contract for purnosas of
attachrent. The smendunent of 1933 added deeds o¢f trust te the list of
securities Tarring an attachment and azdded twe tj;aa'af claims to the casog
in which dosestic aataﬁhmant is available s} rent claims iu proceedings for
wnlagful deradner and b} tax claims eod other pustutory YMabilitdes owing
te the State cr i;s political subdivisfons. Ia 1761 s&-tfons upon rescission éz
were declaved sctfons uﬁnn an Inplied contract for the purposes of attachment
an? Ia 1965 ¢laims awseoading $5000 upon contracte made outside thz State and
not pacable in the $tate were added to the list of contract claims In which
attzchment is autharizqd.zj In addition, smendwents of 19561 added sctions
for recovery of funds sxzpended In narcotics investigations tﬁ the catalzgue
2

of public actinog in which atischment may be soughbt against residents.

Nor-rasident stteciment was likewlse progressively enlarged by amend~

25
ments made in 1927, 18957 and 15463, The first of these sméndments  extended



the two classes of cases entitled "foreign attachments" to dofendants who
have departed from the state or after due diligence cannot be found within

the state or eomeesl thamselves for the purpese of avoiding summous, in
. 26
addition to non-resident defendants. The amendments of 1957  extended
27

foreign attachment to personal injury claims and the amendments of 1963,
finally, imcluded actions for wrongful death.
0f course, section 538 was amended so as to assure conformity with

section 537. Ia 1927 section 538(1)-(3) was re-written so as to assure
28 '
automatic conformity. In 1933, because of the applicability of the statute

to proceedings in justices' courts, it was provided that attaclments were
29 ¢
limited to actions claiming $15 or more. The amcunt was subsequently in-
30
creased several times. Other amendments provided for the scope of the af-

fidavit in the case that attachment of wages was sought for claims based on
a1

the furnishing of common necessaries of life  and the inclusinn of a general

affirmstion that the defendant has not been adjudicated a bankrupt, with ref-

erence to the debt for which the writ is sought or that the defendant is sub-
ject to a wage-earncr's plan.32

The other sections of the original attachment act {C.C.P. 1B72, sections’
539-556) likewise underwent numerous and extensiﬁe subsequent amendments and
the insertion of supplementary sections. No detailed chronological or topical
. analysis of these émendments and additions, however, is needed in this part
of the survey, since it focuses pfimarily upon the substantive prerequisites
of the issuance of the writ and the showing that must be made to procure it.
1t should be noted, however, that??ggislatﬁre provided for the secrecy of
attachment proceedings in 1874 by amending the Political Code,section 1032,
which established the right to public Inspection of official recordsf3 to the

effect that in cases of attachment the filing of the complaint and the issuance



of the vrit should not be made public until the filing of the return of

. 3&
the service of the writr. Although most purts of the Political Code were
35
repealed concurrently with the enactment of the Covernment Code in 1943,
356
Pelitical Code scition 1032 resained in Torce as such until 1951, In

that wvear the pofticn aof section 1032 that governsd the public character of
official records was transferred inte the Government Code as section 122?.3?
The poftion of section 1032 that established the provisional scerecy of at-
tachments was transforred to the Code of Civil Proccedure as section 537.5.38

The continuous expansion of pre-judgsent attaclment did not fail to pro-
voke a reaction. Especially resented was the pre~judgment attachment of wages.
S8iding with the proponents of limitations on the attachment process, the Calif-
.ornia legislature included a provision ia the Unguh Act prohibiting wage attach-~
ments for a period of 60 days from the date of a default by the installment
hnyer in a2 payment owed under a retail installment contract or on retail in-

39

stallment account. In addition, the affidavit required by C.C.P. section

538 must include certain additional affirmations as to the propriety of the
40 ‘ '
venue.

Z.

Contemporary Utility of and Need
for Attachment

In the light of the modern attacks on attachment it might he useful to
analyze the legal or strategic advantages to the creditor furnished by the
remedy. For practical as well as historic reasons it might be helpful to
distinguish between foreign (non-resident) attachment and domestic attaéh—
meat,

A. Foreipgn Attachment

The traditional main purpose of foreign attachment was the supply of
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a means to the creditor to reach assets of a debtor located in the forum,'
despite the fact that, owing to the abscnce of the debtor from the state
coupled with his ron-residence, the forum had no personail jurisdiction over
the debtor. It was recognized that jurisdiction for the purposc of collect~
ing out of such’assets was in conformity with the mandates of federal due
process so long as sufficiont steps were taken to bring the comnmenceent
of such proceedings to the notice of the debtor and as long as the collectiog
of the judgument recovered was limited to satisfaction frem those assets, the
41
attachmeﬁf of which formed the basis of jurisdiction. This jurisdiction
was called "quasi-in-rem" jurisdictionm. The proper form of a gquasi-in-rem
rjudgment wwag that of an ordinary money judgment with the execution permanently
stayed with respect to all assets other than the assets previously attached.
Such judgment was not entitled to full faith and credit in sister states.
Cbvivusly this mcthod was the shortest and surest way for a creditor to ap-
propriate assets of a pon-resident debtor to the payment of his claim.
whether the more circuitous route of obtaining a personal judgment against
the debtor in a forum possessing personal jurisdiction over him, followed
by suﬁplementary proceedings to compel the debtor to apply his out-of-state
assets to the payment of the judgment was a feasible alternative,was never
seriously discussed.

Has the extension of personal jurisdiction over a non-resident defendant
under the so-called long-arm statutes obliterated the need for quasi-in-rem
jurisdiction based on non-resident attachment? The answer seems to have to
" be "po". To be sure, Professor Carrington has strenuously argued to the con-
trary. His noted article on the Modern Utility of Quasi-In-Rem Jurisdiction

42
started with the sentences: .

"Now that the venerable concept of quasi-in-rem jurisdiction has largely

outlived its utility, it is proposed at long last to make it available in the'



federal courts. It must be conceded that the proposal of the Advisory
Committee on Clvil Rules to amend Rule 4 for this purpose would hring
Federzl courts into line with the practice in state courts and with long
standing fuglo-American tradition. But greater justification than this
should e required before such?;ntique device is appended to our modern
apparatus."

Unfortunately, Professor Carrington did not tell clearly enough why
the concept of quasi-in-rem jurisdiction had outlived its practical uwtility
and neither the Rules Committee nor the Sﬁpreme Court were persuaded. Rule 4
has in fact been amended,43 50 as to grant quasi~in-rem jurisdiction to the
Federal courts. '

The reason for the vanishing utility of quasi~-in-rem jurisdiction
asserted by Professor Carrington could consist either a) in the gradual
enlargement of personal jurisdiction over the non-resident defendant of
the state where the assets are located or b) the gradual enlargement of
‘personal jurisdiction over the defendant of sister states with the attend-
ant greater choice of fora with personal jurisdiction in which plaintiff
could sue.

Certainly the second alternative is hardly persuasive. Granted, that
a plainti;f.may have greater choice of fora with personal jurisdiction among
sister states, he still runs the risk of resort to the doctrine of forum nen
conveniens. Most of all, even if the plaintiff succeeds in reco;ering a per-
sonal judgment, collection from out-of-state assets would be difficult at
best. Obviousiy, the writ of execution of a sister state does mot reach

out-of-state assets. And as stated before, resort to supplementary pro-

ceedings to compel the debtor to apply out-of-state assets to the payment

of the judgment would not be very effective and presentsfurther juriédictional

¥
difficulties.
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Hence the oaly walid argument for the dininished need for non-resident
attachment and quasi-in-rea jurisdiction must rest in the expanded in per-
gonan jurisdiction of the state vhere the assets are loecated, caused by the
so~called long-arm statutcs.

In the first place, ﬁuﬂever, it is still true that mere presence of
assets of a debtor in 2 state docs not permit it Lo exercise jurisdictien

over. debts unrelated teo such assets and withoul other contacts with thz state,

True, the new California long-arm statuie attributes jurisdiction "on any
basis not inconsisteht with the Constitution of this state or of the United
States".45 It is, however, highly guestionalle whether due process permits
jurisdiction over absent and non-resident debters merely on the ground that
the debt may be collected from assets within the state. All the arguments
;gainst quasi~in-rem jurisdiction (hardship on the nog-resident defendant
bercanse nf the need to defend) wonld be mzanif{ied by such a reading of the
due process clause and nothing in the more recent decisions of the Supreme
Court expanding the scope of personal jurisdiction authorizes such extremec
latitude. Personal jurisdiction is based on the existence of minimal con-
tacts justifying the exercis¢ of personal jurisdiction in the particular
setion, Presence of assets in itself does not seem to amount to the regui-
site contact justifying the nzglect of territorial limitations on the ad-
judication of ordinary debts. Modern long-arm statutes such as those of
New York and Oregon grant persomnal jv~isdiction on the basis of presence
of assets only if a) the assets consist of real estate and b} Ege action
ariges from the ownership, use or possession of such property.

Accordingly, it must be comncluded that in many cases there is stil; a

need for quasi-in-rem jurisdiction and for attachment based on jurisdicticnal

needs, Conversely, in numercus cases of non-resident defendants, the former
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jurisdictional naed for attachment has been eliminated and in these cases
the question of whether mere aon-residency shouid still be o suifficient
ground for the atrtachzent of asschs becomes a substantizl new problem.

B, Resident Attochment

Resicent attachuent is not necded as the only direct road to reach
assets, but it is a convenient remedy for the creditor to protect himgell against,
inter alia,

&) dissipation of asscts by the debler;
b) coaversion of non-excmpt asscts into exempi asseis;
¢) acquisition of priorities by either creditors or purchasers;
d) insolveucy and resulting eguality of distribution, provided
that bankruptcy petition is filed more than four months after
the levy.

Considering that attachment before judgment is a lLarsh Temedy, Lhe
question necessarily ariscs whether and under what conditions a creditor
should be entitled to these benefits. Certainly the history of resident
attachment shows that the benefits listed under ¢) and d) are by and in
themselves not sufficient to justify an attachment. The benefit listed
Qnder b) is even less a justification for an attachment =ince a debtor is
entitled to convert mon-exempt property into exempt property even on the
eve of an execution. However, the ground listed under a) furnishes a valid
justification provided there is a real danger of such dissipatien. The law
of fraudulent conveyance affords no satisfactory protection. AU any rate,
it is more efficient to lock the barn than to recover the borse.

r. Strategicv DBenefite

of course, in addition to the actual legal benefits afforded by the

attachment, there are certain stratcgicadvantages.Attachment may prompt the
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debtor to pay a debt rather than to needlessly contest it. On the other
and should veesonebly and validly dispute. Tn fact, tie coercive element

ig the main reason forv the recent atiacks ageiust the remredy.

Seme Comparative Observalions
A. Enpland
It may be a surprise for must menbors of the American legal profession
to learn that common law procedure pever adopted pre-judgaient attachment as
a provisional remedy and that moderm English procedure until today has not
provided for pre-judgment attachwent. To be sufe, Foreign Attachment arose
in the Major's Court of the City of Londou and was transplanted from there
Cinto other city courts under varions borcugh customs.ag 1t, howcver, never
took a foothold in Westminster Ball, althoush it migrated with ease to the
49
“eolonies. Admiralty was the only high court which used the procedure of
attachment 2s & provisional remedy, as its practice rooted in the civil law.
in 1869 the Judicature Cormiscioners recommended that the Court should
be given the power to orxder attachment of property of the defendant within
its jurisdiction, if the plainitff established that he had a valid claim and
that there was a need for restraint:
“"We think that & Judge should have power, at any time after
writ issued, upon being satisfied that the plaintiff has a
good cause of action or suit, and that defendant is about
to leave, or is keeping out of, the jurisdiction to aveid

process, to order an attachment to issue ajainst any prop-

erty of the defendant which may be shown to be within the

50
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jurisdiction; sueh property o he relessed upon ball given,

and in default of bail to be dcoalc with as the judge may direct.

This power, whiclh is anulogeus Lo that now vested in the Court of

Adniraliy, ﬁay hake the vee of writs of Capias and Ne Exeat Regno

by the Courts of Common Law and Chancely {vhich are somelinces uscd

- oppressively) less frequent. It may also render the retentlioa of
the precess of foreign sttaclinent in The Lord Mayor's Court af the

. 51

City of Loudon unnocesgsary.

This recomsmendation waos not acted UpOh. fu 1969 the Commijttee on the
Enforcement of Judguwent Debis (under the chzirmaanship of Mr, Justice Payne)
revived this recommendation and proposed that the judge be given power to
issue injunctien to restrain disposition or transfer out of the jurisdiction
' 57
of assets before judgument. Such power sheould be subject to the following
conditions:

1} The order should be made by a judge of the High Court
or the county court, who should have an unfaettered dis-
cretion so that he can provent his wide powee from being
abused or used oppressively.

2} The creditor should satisfy the court by affidavit or oral
evidence o cath that he nas a geod cavse of action against
the debtor.

3} He should satisfy the court by the same means that the debtor
has property availsble to aeet the judgment in due course, in
full or in part, and that there is probable cause for believing
that the debtor is about to dispose of the same, or 10 transfer

it out of the jurisdiction eor eotherwise deal with the same S0 as

to defeat the creditor's claim.



4)

5)

14

The order should oniy be made after the writ or surmons

has heen Issued, or altornatively on terms that the writ

or suraons should be issued on the next day on which the
court office is npen,

There should bhe powar o order the attendance of the debtor
at the court and, if need be, te detain him until he has dis-
closed the whereabouls of the preperty and lodpged it in safe-

keeping, or otherwise given security as approved by the court.

B. Qther Americen Jurisdiections

Californta is one of the most permissive jurisdictions in providing

fqr attachment.

53

54

In ¥ew York attachment may issue in any aciion for eight statutory grounds,

viz. for the reason that

1)

2}

3)

4}

S)

The defendant is a2 forelgn corporation or not a resident

or domiciliary of the state;

the defendant resides or is domiciled in the state and

cannot be personally served despite diligent efforts to
do s0}

the defendant, with the intent to defraud his creditors
or to avoid the service of summons, has departed or is
about to depart from the state or keeps himself concealed
therein;

the defendant, with intent to defraud his creditors, has

assigned, disposed or secreted his property, or removed it

. from the state, or is about to do any of these actsj

the defendant, in an action upon a contrackt, 2Xprass or

implied, has been guilty of a fraud in contracting or in-

curring the liability;
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¢) the sction is based upon the wrongful receipt, coaversion
or retenlion, or the aiding or abettirg thereof, of any
property held ar owaed by any governuuntal agency, inciuding
a municipal or pubiic corporation, or cfficer thercof;
7} the cause of action is based on a judgucat, decree or order
of a court of the United States or of any other court which
is entitled to full faith awd credit in this state, or on a
judgmens vhich quatifies fer recognition wnder C.P.L.R. art. 53;
8) there is a eause of action to recever damnges for the conversiom
of personal property, or for fraud and deceit. The "order of
55
attachment" is issued, upon mction, by the court. The motion
56 '
must show, by affidavit and such other written evidence as may
be submitted, that there is a cause of action and the ome or more
grounds for attachment that exist and the amount demanded from de-
fendant ahove all counterciaims. The order may be granted without
notice before or after service of summons at any time before judg-
57
ment ., If attachment is ordered prior Lo the service of the
summons, service of the summons or first publication thereof
53
must be had within 60 days.
New York law thus is noteworthy because of the fact that
1) attachments are judicial orders.
2) there is no attachment against resident debtors, unless there
is some past or expected fraudulent or opprobrious conduct.
The only exception relates to actlons on foreign judgments,
but in this case attachment is really & form of execution.

0f course, the fact that New York permits non-resident attachment with-

out additional gqualifications has ereated troublesome questions spelled out
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in the concurring opinion of Justice Breitel and in the discenting opinion

of Justice Burke in Simpson v, Leehmaws, 21 N.Y.2¢E 305, at 314 and 316, 234

N.E.2d 669, at (74 and 675 {1967).
' 59
In Pennsylvania likewise domestic attvachment is abolished  and attach-
' 60
ment is either "foreign atltochment" (non-resident a*tachment)  or "{raudulent
61
debtor's attachment'.

Foreign attachment Is available in any action, other than an action ex

delicto arising from acts comuilied outside the Commomwealth, in which the
' 62
relief sought includes a judgment or decree for the payment of money.
) 63
Fraudulent debtor's aitachment may issue in four cases, viz. when

the defendant with intent to defraud the plaintiff
1} has removed or is about te remove property from the juris—
diction of the court;
2) has concealed er is ahout to conceal the property;
3) has transferred or is about ta trausfer property;
4) has concealed himself within, absconded, or absented

himself from the Commonwealth.
64
Both foreign or fraudulent Jdebtors attachment may be elther original
65
pY mesne process. The writ of attachment, whether foreign attachment or

fraudulent debtors attachment, is issued by the prothonotary upon filing
66
with him a praccipe for the writ, The praecipe in fraudulent debtor's
67
attachment must be accompanied by a complaint snd a bond, while in foreign

attachment no bond is required and the complaint may be filed within five days
68
after the filing of the praecipe.

Jurisdictions in which artachment and garnishment are separate remedies.

It should be noted that in a few jurisdictions attachment and pre~judgment
garnishment are separate proceedings with different prerequisites and scope of

applicability.
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This, for cxample, 1S the case sn kzshington. 1In that state attach-
ment and parnishment aré ragulatsd by twe differeat chapters of the Revised
69 FiAY
Codc. A writ of attaclment may be josued in 10 classes of cases. Two
of them arce in effcect foreign or aon-resident attachment, seven others in-
volve soma type of fraudulent or opprobricus conduet. Resident or domestic

attachment without such conduct in authorized in actions on a contract,
gEpress or implied.

71
of 1973, Pre-judgnent garnisliacnt may igsue in twe cases: a) where an

This expansior, however, was added only by an amendment

original attachment had been issued and b) where the plaintiff sues for a
debt and makes an affidavit that the debt is just, due and unpaid, and the

garnishasent applied for is not sued out to injure either the defendant or

72
garnishee. Garnishment thus has a much broader scope than attachment and

is authorized in any action, whether against a resident or non-resident, on
' 73 '

an "indcbtoedness".

In 1969, as a result of the Sniadach case, the Washington legislature
reenacted the garnishment 1aw limiting pre-judgment garnishment of earnings
to nqn—resident and fraudulent debtors.?é .

A similar situation exists in Wigconsin. In Wisconsin attachment and

5
garnishment are governed by different chapters of the Revised Statutes.?

While attachment is limited to actions against non-resideng, absent and

7
fraudulent debtors, subject to additional qualifications, garnishment may
be resorted to in any action for damages founded on contract, express or im-

I

plied, and in tort actions where a writ of attachment could issue. In other
words, while a writ of attachment cannot issue in actions of fesident defen-
dants subject to service upon a contract, a garnishment sSummons will issue

in such case.

Ta 1969 the garnishment statute as relating to wages was amended to take
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75
care of the mandates of the Sniadach case  and the Federal Consumer Credit
79 ’ '
Protection Act. Prejudguent garaichment action z2ffecting the earnings of

the principal defendant were probibited, except by authorization of a judpe
upon a showing that no personal service omn defendant was possible. Even in
that case no judgment is permitted unless the summons ir the main action was
80
received by the defendznt from his employer.
L,

The Suiadnch fuase and Tts Afiermath,

The law of attachment of various jurisdictions has been the subject of

occasional attacks on constitutionsl grounds but until Sniadach v, Femily
: 81
Firance Corporation no fault had been found with it by the Courts, slthough

public opinion did not always react so complacently. The most celebrated
82

nrior case nf that typs was Ownby v. Mormn. In that case the foreim

atlachment law of Delaware was challenged as violative of due.process,
because it barred deferdant from defending the suit without giving security
in the amount of the properity attached. The Supreme Court held that this
pracedﬁre,because of 1ts ancient origins did not run afoul of the mandates
of due process, despiie the hardships it caused in the individual case.
Counsel for the winning party {subseguently Chief Justice) Stone, however,
nearlyémissed his appointment 1o the Court because of his role in the litig-
ation. 3 Sniadach brought a new approach by the Court.

In Snisdach, the Wisconsin garnishment law, as applied %o pre-judgment
garnishment of wages, was attacked s unconstitutional and the Supreme Court
sustained the attack. Unfortunately the case presented an accumulétion of a

long list of aggravating circimstances and the preeise scope of the Supreme

Court's mendate is much debated, both in subsequent decisions end by
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85

commentators.

The principal opinion, written by Mr. Justice Douglas, listed a number
of grounmds wiich cumuletively rendered the garnishment violative of due
Process:

1) the Wisconsin statute permitted garnisbment of assets vithout notice
and hearing prior Lo the lovy;

2) the levy deprived the debior of this enjoynent cf the assetls;

3} even after the levy the deblor coulﬂ.not chizin release of the levy,

unless trisl on the meritswas hed and the debtor won;

k) the acsets consisted in wages;

5} the state bad 2 very paltry excmplion sfatute;

£)  the claim to be secured by garnishmeat iIncluded collection fees;
.' 7) debtor was a resident of the forun and readily subjeet to in personam

Jurisdiction;
for

8} 0o situatlon calling gerobection of toe creditor was presented by the racts.
Hence in view of the totality of those aggravating conditions the absence of
notice and hearing prior to the teking was held to be fatal. To what extent
abscnce of certain of these sgorevaling leaturgs might dispense with the
need Tor prior hearing remsians cenjectural. If, for instance, the assets
were land, no rotice and hearing prior to an attachment thereof‘might
be necessery, since attaclhment of land does not deprive the debtor of his
enjoyment but only affects his power of discposition. It should be noted
however, that the lack of nolice and EEiEE hearing in the case before the o
tourt was held to be & viglation of due process, even by the majority opinion,
although the opinion stressed the fact that tﬁe Wisconsin act did not permit
a hearing on defenses of fraud or other grounds ever in the interim between

87

garnishment and *trial on the merits.



Vr., Joctice Berian, in a coneurrsirg opinien, took peirs to explain oxn
whet basis he joined ip {re majoriiy opinion. Mo stated thot
is afforded only by the kiris of'notice' and 'hearing' which are aimed at

-

ectabliizhing ike validity, or at lsusi the probeble valldity, of the undoT-

£

lying claim egainst the alleged debior befoce he can be deprived of his

property or its unresiricted use.” He stated e

Prot thnt relics from the peruiskmont oy have Loicn svailsble in the

b

tions. Althoush the presence of special circuomsbances might dispense with
the necessity of notice and s prior hearing,in the case before the Court
such circumstances were not shown gnd the debior wes "deprived {of] the

use of the garnished portion of her weges during the interim perio& botween

FE W RN R, T . md 4 o & o E . ]
Ll geovwed oloeaed 0ol e apdednedion of the maln suld,

Tt may be mentioned thst Sniadach was to & certain extent foreshadoved

by the dissents of Mr. Jusiice Douglas {Joined Ly the CLhief Justice and
89

Mr. Justice Black) and by Mr. Justice Brennan in Hanner v. De Marcus.
}

In that case sn execution szle was attacked as viclative of due process

because under applicable lsw no prior rotice had been given to the Judgment

debtor, Under Endicoti Johmson Corp. V. Bneyeiopedia Press no sich notice

was constitutionally reguired. Certlorari was granted to determine whether
Endicott should be overruled. Affer hearing on the merits the Court, by a
per curiam opinion, dismissed the writ as improvidently granted. The dis-
senting Justices wrote opinions to the effect that the Court should have
determined in the posture of the éase vefore it whether Endicott should

be overruled.
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Mr. Justice Douglzs stzted that the contirued validity of Endicotf was
squarely presented and that subsequent developmentis in the law of due process
reguired s raconsideration of the rationale of Endicobt.

"Since the Endicott decision, there has been not only an expansion of

the seope of the notice requirement iteelf . . . bot a nevw approacnh to the

constitutional sufficiency of the means of giving notice in particular types

o1
of cases , . " "he Eplicoti rationale that a party wie.-has litigated

8 case and had & judgment taken against him is deemed, for purposes of due
process, to be on notice of further proceedings in the same action was”,

92 93
as Mr. Justice Douglas statesd, "rejected in Griffin v. Griffin"  with

respect to proceedings to obtain judgment and execution for alimony arrears..
Hence he irntimated thal there was no more reason to still accept the Endigott
fictiocn ol coastractis at‘ac-““causu of knowledge of the underlying judgment
in ordinary execution ﬁroceedings, especially under state laws-which afford
the erecution debior the rrivilege of specifying the properiy to be seiged on
execution. Mr. Justice Brennmn did not Indicate vhy the FEndicott rule was
ripe for veccasideration b?t shared the other dissenters' view that 1t cught
I

to have becn reappraiseﬂ.gl

T view of the cumuisiive aporosch pursuved by Mr. Justice Douglas in
ggigggggd Jrocgreement has arisen whether notice and hearing is required
prior to oy attachment, or only prior to any attachment azainst residents or
only to sny attachment of wages ageinst residents. The Supreme Court of

a5
Arizona, in Termplan Inc. v. Superior Court of Maricopa County neld that en

order by the court below vhieh denled & writ of mandemus to comp°l the eclerk



to icsus a writ of garnisiment (of the pre-judgnent tyre) witﬁ respect to woges

as well as properiy other thon wefes Qithout prior notice and hearing "went

beyond the scops of the Srindrch opinfon” und vacated the denisl of the writ

of mandenmus to the cxtent thal it externded Lo propurty other than wages.

The Court of Appaals ol that staté had come to the opnosite gcsult in a

prior case involving & garnisheznt of an accoupt rcceivahlﬁg vhich there-

fore to that exteat seems to be overroled by the leter Supreme Court Judgment.

Another Division of the Arizona Court of ﬁppnals reached the lotter conclusiOn.97
The opposite rorult was reached by the Supreme Courd of Wisconsin., In

o8
farson v. Fetherstore that pcourt held that the Sniedach rule alsoc applied to

thg garngshment of property other than wages, especially bank deposits. The
cGurt buttressed its nolding with the followlng line of reasoning:
."Although the mejority opinion in Snisdach makes coﬁsiderable reference
to the hardsbip of the unconstitutional procedure upon the wage-garmer,
we think that no valid distinction can be made between garnishment

of wopes and that of other property. Clearly, a due process violation
ghould not depend upon the type of property being subjected to the
procedure, Under the respondentd’' contention wages in the hand of

the employer would be exempt from pre-judgment garnishment, but wages
deposited in a bank or other financial institution would be subject

to pre-Judgment garnishment?99 |

. 100

In California the Supreme Court bes held iwice that pre-judgment attach-
ment of wages under the applicable statute was violative of dus process,

despite the requivement of an ecight-dey advance notice to defendant. On the

other hand, the Court refused to rule on the validity of section 537 as
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applied to attachment of praoperty other than wages in an action brought by
the Attorney General in a writ of mapdate, resting this refusal on the

ground that the proceedings were tantamount to 2 request for an advisory
101
opinion.

The lower courts of California have reached conflicting resulls as to
the applicability of the Sniadach rule to property ather than wages. In

102
Westérn Nd. of Adjusters, Inc. v. Covina Publishing Co. plaintiff in an

‘action on a promissory note and on a contract, express or implied, attached
certaih residential property and personal property {equipment, merchandise
and accounts receivable). It was argucd, inter alia, in reliance on
Sniadach, that the remedy of attachment in suits of this nature was
unconstitutional. The D.C.A. (First Dist., Div. Four) rejected this con-
tention: '"'The cited case is limited to wages. The situvation in contracts
such as sales of merchandise is not of constitutional dimension. If there

is to be any change in the law, it should be implemented by the legislature."
Although the statement is somewhat oblique, it sleems to say that resident
attachment.of property other than wageé does nét require prior notice and

hearing. The contrary result was reached in Leary v. Heard (Mun. Ct. of

103
Alameda County, 1969), 4 dacision which erxtended Sniadach to attachment of
104
asgets other than wages. In Washington the question was left open. In

the District of Columbia it has been held that foreign attachment was not

outlawed by Sniadach, but the cpposite result was reached by the Superior
105
Court of Delsware.

Considering this conflict of judicial opinion about the scope of
Sniadach it is, perhaps, illuminating to look at the treatment of McKay v.

106
McInnes by Justices Douglas and Harlam. In that case the Supreme Court
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effirmed by & per curica opinion a judgnent 6? the Supreme Court of Maine
upholding the constitutionality of the Maire attachment law in a case
involving the atiachment of defendant's realty ond sheres of stock,107
The atteclment had been issued as the original writ in the respective
action and a separvalce swmwaons hed subsequently been served on defgndant
who apparently was & resident of Maine. The piocedure followedly had
been established in lMeine at least since 1821, - Heither the stete supremc court
nor the U.8. Suprexe Court found fault with the procedure. In Snisdach
Mr. Justicc Douglas did not challenge the continued validity of McKay v,
Me¢lInnes, but merely obsexrved that "“a procedunral rule that may satisfy due
process for atiachments in geneval . . . does not necesserily satisfy due
process in every case."llo Mr. Justice Harlasn, conversely, questioned the

euthordty of the decision by erticulating his unwillingness "io %tole the

unexplicated per curiam in McKay v. McInnes (citation omitted) as vitiating
or diluting of these essential elements of due process" (i.e. notice end

hearing prior to measurecs depriving defendant of the unrestricted use of his
11

property .
In the light of these authorities it cannot be considered as settled
that all attachment without notice and hearing is prohibited by due process,

especially If the effect of the attachment does not interfere with the use

[

of property, as with the attachment of realty.
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5.

Tolicy Issues

1. ®he first determinavion to be mede 1s the stope of the statutory
revision. Although the revision is prompted by the holding in Sniadann
it would not secew advisable to predicete the extent of Lhe revision
solely on the nebulous scoupe of tha nendates of Soiadasch. Tt appears
+0 he preferable to reconsider the éppropriate scope of attaciment
alsoe in the light

a) of the jurisdictional changes brought about by the new

long-arm statute {C.C.P. § %10.10 as amended by Cal., laws

1969 e¢h, 3610 § 3)

b} of & new asseesment of the reintive weignt of the
ereditors needs or convenlences and the debtor’s needs
for, and legltimate interest In, an unabridged use of hils
property.,

n rv opinion both ALB. Ho. 1602 and A.B. Ko. 2240 fall short of a
generel re-appraisal of attechment . in California. A.B. 2240 and

A . GE£02 ere mainly based on different readings of Snisdach.

A.B, Ko, 22L0 essentially eliminated stiachability of wages before
Judgzent erd otherwise left the scope and procedure relating to the

issurnce of atischiment unchanged.

A. 3. No. 1502 iikevise suppressed pre-judgnent atiachment of wages

but, in addition, previded for notice and prior Jjudicisl hearing in cases



of resident sttecheent,  The bB1ll 2id not redefine the scope of non-

resident attachnent or resident attachannt, althousi. 11 expandsd the

scope of fraoudulent debtor's attachment Dy adding the case of a.

fraudulert disposition of ssaots.

Lpparently evern Rill Po. 1602 did not foresee any constitutional
dangers Trom $he cuthorizallon of stizehment without notice or hearing
against non-residents who eare subject to in personzm jurisdiction under

¢.Cc.P. § 410.10, as amended.

It is respectfully suppested that these bills do not meet the neéd
for a re-appraisal of pre-judgment aitachment and are subject to doubts

as to their constitutionelity.

e better support for the approach suggested here could be ecited

than the lament of Chief Justize Fuld of the Court of Appeals of New York
1xe
in Simpson v. Lochrann :

"plmost half a century ago, Chief Judge CardozZo began his famous
article, 'A Ministry of Justice' (35 Harv.L.Rev. 133), with the
statememt that 'the courts are not helpzd as they could and ocught

to be in the adsptaticn of law to jusiice'. Sometime thereaftep,

the New York Legislature created a Iav Revision Commission, and more
recently, the State's Judicimel tonference appointed an Advisory Com-
missiop on Practice and Procedure to make studies end recommend
chapges in the rules and statutes governing our law. Revision of the
bases for in personam Jjurisdiction has been the subject of recent

major legislative changes. The bases for the exercise of in rem



jurisdiction, however, have been corried over into the CPLR
{rom the Civil Praetice fct with Xittle chenge. Under the
cirewnetances, it would be both useful and desirsble for the
ILaw Revision Comnission and the Advisory Cowmaittee of the Judie-
ial Conference, jointly or separctely, to conduct studies in
depth zrd make recommendations with respect to the impact of

. in rem jurisdiction on not only litigants in personal injury cases
and the insuranceindustiry but aiso our eitizenry geserally. In
the course of such studies, consideration will undoubtedly be
given to the relationship inter se of in rem Jurisdiction,

in personar jurisdiction, and forum non conveniens."

2, If such broad scope of the revision is apyrovg@, three major changes
in the scope of attachnent should be considercd:llj
e) abolition of domestic (wesident} attachment;
b) expansion of frandulent debtors' altachment, whether in
case of residency cr non-residency;
¢) restriction of foreign (non-resident) attachment to cases

vhere the non-resident is not subject to personal jurisdietion,

i.e., to cases of “"Jurisdictional" attachment.

A great desl can be said in support of such changes.
a)} The gbolition of dcaestic attachment would bring Californis in line
with the laws of New York and Pennsylvania. Why should a creditor be
able to attach goods of a resident debtor, unless there is & danger of

fraud or dissipation of assets? Although the Court in Sniadach refused
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to “eitl as & superlegisliative body” and focused on the denends of
procedural due process in terus of potice and prior hearing, the
Court in effect materially affected the scope of domestic attechment,
since it failed {o substantiste the requisite extunt of the hearing,
Obviously, if resident attachment must be predicatsd upon a priocr full
dress hearing, such determination would be tantamount to a detcrmination
on the merits, converting the attackmeont into an execution. Althoﬁgh as Justice
Harlan intiﬁated, the obJect of the ﬁearing nay be less comprehensive
and sirn only at the detefmination of the “probable validity of the
claim," it still would seem that domestéc attechment in the sbsence of
sctual badges of fraud would necessitate an undesirabie duplication of
Judicial effort that is reslly not warranted by the needs of the creditor,
who, of ccurﬁe, loses an avenue of securing priorities over competing
credif:ors.11

Perhaps one type of claim might deserve protection by domestic
gttachment even in the absence of badges of fraud: claims for arrears

in support and maintenance.

Short of this possible type of aetion C.C.P, 537(1)} should be

repealed in toto.

b} The restriction of foreign attachment to jurisdictional attachment,
i.e., cases where no personal jurisdiction over the defendant exists,
would likewise be a step towards bringing attachment back to its trad-

itional scope. Until the twentieth century personal jurisdiction was
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predicated on either residesce or temporary prescnce,  Jurisdiction

over a non~resident who was uot present could ouly be obtained by

attachﬁent éf his assers found in the forum, Such jurisdiction was a

linited or "quasi in rew” jurisdictiom: The judgment, if in favor eof

plaintiff, was oniy val%ﬂ and effecrive in the awount of the value of

the property that was actually and validly attached. Any excess indebt-

edness could not be adjudicated with fuli faith apd credit effect, neither

was a judgment in favor of the defeundant entitlied to such recegnition. Of

course, a general appearzance would convert quasi in rem jurisdiction inte
1is '

perscnal jurisdiction, but wirhout such submiszssion a quasi in rem judg-

ment (cften a default judgment) was not entitled to full faith and credit

. and did not bar a second action. Hencaz the defendant was subject to multiple

Jlitigation for the same cause of action.

diction and this extensicon eccurred with the sanction of the U.S. Supreme
116
Court, It would seem that whenever personal jurisdiction exists plaintiff
chould not be able to restrict it to gquasi in rem jurisdiction by unilateral
1

choice. Y Hence in all these cases non-resident attachment has lost its
jurisdictional character. The reason why, generally speaking, the avail-
ability of personal jurisdiction should bar rescort te gquasi in rem juris-
diction is the splitting of the cause of action that results from the
limitation of the adjudication of monetary claims to the value of the
attached assets.

There are apparently, however, still sitevations where no perscnal

jurisdiction exists and actachment is necessary for the acquisition of in

rem jurisdiction. These are the cases of causes of action where no minimum
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contzcts with the state-exist except the presence of assvies from which
118

the judgment could be collected. Tn theso cases attaciment based on

pnon-residence alone still has a raisoa d' @tre and should be retained.

This should even‘be the case where the prescnce of attachable assets is

due to the presunée of the defendant’s debtor, i.e. the fzmous Harris v.

119
ggig_ situation. Despite the many attacks on the rule of that case,
it is not recoumended to bar attachment in sucli cases.

In all cases, howevar, where atcachment is not a prercquisite to
jurﬁsdiction because of the availability of in personam jurisdictionm,
non-residence of the defendant should ne longer remain a scparate and
judepend ext ground of attachment. Attachment in such cases should only
be authorized, if there is reasonable danger of fraudulent conduct, In
other words, where in personam jurisdiction is obtainable resident and
npon-resident defendants should be on equal footing.

Special consideration must be given in this context to the new rule
relating to authority of declining jurisdiction on the basis of the doe-
trine of forum non conveniens. C.C.P. § 410.30 empowers a court upon
finding that the action should be heard in a forum outside the state to
stay or dismiss the action in whole or in part ﬁn any condition that may
be just. The court in the case of a stay or dismissal on the grounds
specified in that section should be able to order that the assets of de-
fendants situated in the state are subject ﬁo attachment and that the
further proceedings thereon are stayed pending the disposition of the con-
troversy in another forum. Although there might be no danger of fraudulent
conduct on the part of the defendant, the mere delay caused by the necessity
to imitfate proceedings elsewhere might, in the discretion of the court,
justify the granting of 2 writ of attachment. Although actually this

power of the court is already implicit in section 410.30, it might be

spelled out in the attachment statutes.
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é) It ie recommended that the grounds of sc—called fraucdulent debtor's

attachment bhe retained and expandeé, |

At present the broad scope of attachment, i.e. attachmenls in any action
upon & coniract éxpress and ﬁmpliéd or in any szction to recover a sum of money
as damages arising from an injury to or death of a person or damage to property
in this state in conseguencz of neglipeuce, fraud or other wrongful aet, is
avajlable in addition to cases of non-residence

1) 1if defendant las departed from the state

2} if defendant after due diligence canmor be found within the state

3) if defendant covceals himself o aveid service of summons.

A.B. No. 1602 gqualifies ground 1) by adding "with the intention not to
return” and adds a new ground 4) if defendant ”with the intent to defraud
creditors or defeat just demands has removed or is about to remove his prop-
erty from the stute or has assipned, cocreted or disposed of his property ox
is about to do so."

1t seems that the first change proposed by A.B. No. 1602 is ill-advised.
A defendant who has departed from the state from the state “with the in-
tention not to return” has ceased to be a resident. Hence this ground as
changed in A.B. Neo, 1602 wouidronly duplicate the ground of non-residence.
Tt should be noted that departure from the state formerly was a ground for
service by publication, £.C.P, § 412 (prior to its repeal). Thie ground is
now deleted, C.C.P. § 415.50.

In New York departure from the state is a ground for attachment if the
departure was "with intent to defraud his creditors or to avoid the service
of the summons". Ir addition, imminent departure with such intent likewise
suffices, C.P.L.R. § 6201 (3). A similar rule applies in Pennsylvania.

120
Fraudulent Debtor's Attachment may be issued "when the defendant with
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teat to defrsud the plafotdiff

has removed or is about to remove property [rom the

jurisdiction ol the tourt;

has econcealed or is about Co couceal property;

has transferred or is about to transfer property;

has concealed himsclf within, absconded or absented himself

from the Commonwealtil.

is recemmended that California adopt a statute similar to that of
rk or Pennsylvania, with the medification that not actual "intemt to

d" is required, but merely that the transfer, concealment and de-

e oecurs under circumstances which warrant the inference that the

s done with the intent to frustrate the collection of a claim or
adjudication.

is recommended that no pre-judgment garnishment of unpaid wages be
ized.
A rule of that type has been accepted both by A.B. No. 2240 and A.B.

No. 1602. A4.B. No. 2240 eliminates garnishability under a writ of
attachment of "all earnings of the debtor due or owing for his per—
sonal‘services",IZI while A.B. MNo. 1602 excepts "wages or fees for
personal services",lzz without distinguishing between uwapaid or paid
wages.

An exception of paid wages which might hbe traceable into a bank

account presents special problems that need separate attention and

separate policy decisions. The general exception should apply only

to unpaid wages.
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Even with respect to unpaid earnings froa personal services
it may'be a gquestion wiether the exception should be = flat
excaption or one that is subject to limitarions as 1o pay
periods or amount. It is conceivable that without such
qualification a lavge fee which is carncd but not paid over
escapes attachability even in cases of threatened fraud.
Sinece the exception, however, applies only to pra*judgmént
garnishment, no specific statutory Jimitations scem to be

advisable, leaving it to the equity power of the courts to

make special orders in cases where there is no hardship on

the debtor but ganger for the creditor.

The exception should apply regardless of whether the defendanc

is a resident or a non-resident of the state. ‘While Sniadach
involved a resident wage-earner and the majority opinion laid
stress on that fact, the hardship that prompted the ruling in
Sniadach may exist with equal oppressiveness in cases of non~
residents: If, for example, a New York resident is entitled to
earned and unpaid wages with an employer who is also engaged in
business in California, a plaintiff should not be able to resort
to quasi in rem jurisdiction by garnishing the defendant's wages
in California. Even where a debtor has earned wages with a local
employer in California and is a resident in & neighboring state,
a plaintiff should not be able to reach unpaid wages before judg-
ment. There seems to ﬁe no reason why pre-judgment attachability
of wages should depend on residence or non-residence. It should

be recalled that state courts have split on the comstitutionality



of wapge zttachments without notice and bzaring in cases of non-
residents; the conatitulicnality was rejected by the Superior
Court of Belaware, while it was upheld by the Court of General

123
Sescion i the Ldisirict of Columbia.

4, A writ of attachment should issue only upon an order of a

qudicial officer to that effect.

T

It is recommended that writs of attachnent should no longer be
issued by the clerk of court apon his own determination that the pré~
requisites of the issuance of a writ of attachment are complied with,

The igsuance of the writ should be ordered by a judicial officer (judge,
justice or referee) if the requisite showing (zce infra mo. 5) has been

.qade.

Since tho preocecdings arc sumnary in aotucre, referees should be
permitted to make the reguisite determinations and orders in analogy to
the provisions governing suppleneuntary proceedings (C.C.P. §§ 717 et seq.)

124
A similar procedure isg prescribed in New York. In that state
orders of attachment are made by the court. According to the couments by
125
Weinstein, Korn and Miller:
"Whethér or not an order of attachment will issue in
a particular case has traditionally been a question
addressed to the discretion pf the trial court; even
if the plaiﬁtiff's cause of action c¢learly falls within
cne of the classes of actions in which attachment is avail-
able, he is not euntitled to an ovder as a matter of right ...

The exercise of the trial court's discretion may be reviewed

by the Appcllate Term or the Appellate Division.”
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6. Prior noticc and

a) The motion for an order of attachment shall be accompanied by

an affidavit of the kind heretofore reguired by C.C.P. section

538 (with ceriain srendments} znd by ao undertaking as heretofore

required by section 539,

The judicial officer shall not issue an order of attachment unless

he is satisfied r(hat plaintiff has shown

1}

2}

3)

that the court from which the order of attachment is
sought has jurisdiction in the action either apart from
the attachment (in personam jurisdiction) or on the basis
of the attachment {quasi in rem jurisdiction),

that one or wore of the grounds of attachment provided

in seeticn 527 fas projpozad o bo amended) existy
that there is prima facie proof showing a) that plaintiff
has a valid cause cf action, b} that defendant is in-
debted to plazintiff over and above all legal setoffs

or counterclalms in the amount for which the atrachment

is sought and that this amount exc&éds 5200, ¢) that the

motion for attachment and the cause of action are not
prosecuted to hinder,delay or defraud any creditor of
defendant and, 4} that the indebtedness claimed is neither
discharged by a discharge granted in a prior banquptcy pro-~
ceeding nor the action thereon stayed in any proceeding under

the National Bankruptcy Act.
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b) Except in tha ¢ase where the attachment is sought to obtaln quasi
in rem jurisdiction over a non-resident, the order of attachment
shall issg; only upon notice and opportunity of a prior hearing
to defendant. The notice shall be served on defendant with a copy
of the motion for an order of attachment and the affidavit. The
notice shall specify
1)} the title of the:court in which the action is pending}
2) The name and parties to the action;
3) that one of the parties, as named, has filed a
motion for attachment;
4) that a hearing is scheduled on the motion at the
time and place indicated;
5) that the defendant may appear in person or by
atrorney to show any cause why the attachment
shall not issue;
6) that in the absence of any showing as specified in 5)
an order ﬁf attachment as requested may be granted.
ci In the case of an attachment sought for jurisdictional purposes the
order shall specify that a hearing on the order will be held at a
time and place indicated and that the writ will be vacated, if the

defendant shows that it was issved without sufficient cause,

The party obtaining the order for the writ shall show within ten days
from the issuance of the order that all reasonable efforts have been
made to notify defendant of the order; otherwise the order shall be
vacated for lack of sufficient cause,

Vacation of the writ for lack of sufficient cause is a ground of

vacation different from vacation becavse of improper or irregular
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issuanece as envisaged by C.C.P. scction 556, see Burke v. Superior
126
Court.

7. Authorization of preliminary restraining orders and other provisional
relief |

Since it is proposeé that in all cases, except in cases of jurisdictional
attachment, an order of attachment may issue only after prior mnotice and
hearing, it is necessary to authorize thelcourt to issue preliminary orders
‘ex parte fo prevent dissipation of assets where such provisional protectlon
is needed in order to safegvard colleccibility.

Such orders would prohibit the transfer or other disposition of assets
or authorize measures less drastic than outright seizure of chattels or
freezing of accounts. This recommendation is in accordance with that of
the Comanittee on the Enforcement of Judgment Deﬁts, discussed in the chapter
dealing with the cumparalive aspects of attachment.

In a vast number of jurisdictions it has been held that the provisions
governing attachment furnish an adequate remedy at law and rhat the courts
have no power to enlarge or supplement the pre—judgment relief provided by
the attachment statutes in actions for the recovery of money by issuing re—lz?
straining orders or other equitable relief (so-éalled equitable attachment,
Alﬁhough California apparently has never ruled squarely on that issue, the
cases show a reluctance to grant equitable relief to prevent fraudulent
dispositions in actions for the payment of money.128 It is therefore
recommended that the courts be expressly cmpowered to grant appropriate

relief while the determination on the issuance of an order of attachment

is pending.

8., Attachment, so far as authorized, should be available in any actiom

for the recovery of money

At present the California statute authorizes attachment only in certain



acticnz. As bas been digoussed before, in the course of timc the scope

of non~ivesident and fraudulent debtors attachment has been expanded té
such an extent as to include practically any action for the recovery of
money, except actions for damage te property not within the state. . Calif~
orniz cases, however, haﬁe restricted the extent of that cwception by hold-
ing, a) that it does not apply to cases where there ig a walver of the tort
and the suit fe in assumpsit and, b) that the requirement of "injury to

' 129

property within this state" must be given a broad interprefation.

Since the doctrine of forum non conveniens now affords sufficient
protection against the necessity of defending a danmage action based on
injury to property not within the state in cases where otherwise personal
jurisdiction or quasi in rem jurisdiction over such action exists, it

-qnuld seem that conversely a plaintiff should be entitled to an attachment,
if Californiaz is a proper forum and if there is either a danger that de-

fendant may dissipate or fraudulently dispose of the assets or the attach-

ment is a jurisdictional requirement.
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Laws for the Better Goveramenl of Caiitornia, The Preservation of
Order and the Protection of the Liighte of the Inhabitants (1848),

at p. 5.

About attachment as original process end attachmeni 48 LeSNe procass,
see Riesenfeld, Creditors' Remediecs and Dehtora' Protection (1967},
at p. 182.

Calif. Stats. 184971850, ch. 137, p. 412,

Calif. Stats. 1851, ch. 5, sec. 120.

2
Code of Civil Procedure of the State of New York, Reported Complete

by the Cownlsslouscrs on Fruciico and Ploadings {1250} 55 723-7435.
Id., § 723.
Id., § 724.

Id., §§ 621, 624.

Calif. Stats. 1851, ch. 5, sec. 22.

Calif. Stats. 1853, ch. 178, sec. 3.

Calif. Stats,. 1858, ch. 192, sec. ;—6, p. 152, Apparently such attach~

ment was permitted only in actions on a contract for the direct payment

of money, made or payable in the state.
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Calif. Stalts. 18860, ch. 314, sec. 13.

Id., sec. 14,
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Calif. Stats. 1201,

Id., sec. §Z.
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ch. 589, sec. 9.
ch. 1375, sec. 1.
ch. 1164, sec., 2.
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132, sec, 91,

. 524, sec. 1.

6870,
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34
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38

Calif. Stats.

Calif. Stsatrs.

Calif. Stats.

Calif. Stats.

Calif. Stats.

ch. 1090, sec.

Calif. Stats,

Calif. Stats.

Calif. Stats.

1963,

1927,

1951, ch.
1 {$50);

1965, ch.

1931,

1968, ch.

ch.

ch.

ch.

LEBD, sec. 1.

176,

. 5, see. 1.

sec. 1 {830); Calif. Stats. 1957,

Calif. SBtats. 1959, ch. 1872, sec. 1 ($75);

668,

216,

851,

Political Code of 1872, sec.

Calif. Stats.

Calif. Stats.

Calif. Stats.

Calif. Stats.

Id., sec. 20.

1874,

1943,

1943,

1951,

ch.

ch.

. 610,

. B55,

sec. 1 {53125).

sec. 1.

sec. 1.

1632, as originally enacted.

sec. 7.

sec. 500002,

sac. 23.
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43

44
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The leading case in that respect i, of course, Penaoyer v. Neff,

85 .S, 714, 24 u, Bd. 565 (1877); sco RBiesenfely, Credirors' Remedies

and Debtors' Provectlion af 120 and 3172,

76 Harv. L. Rev. 303 {1902},

-
pY

[

Rule fe {1} and (2} as amcnded Jan. 21, 19
Would the entry of & judgment under Tvag—-ars jurisdiction give
jurisdiction ovar a non~recident pnd sheent dafespdunt to compel
him to apply cut-of-state assets to the payment of the judszment debt?

Cal. C.C.P. § 410.10.

See the statements on regquisite minivwm contacts by former Chief

Justice Warren in Hanson v. Denckis, 357 U.S. 235, at 251.
K.Y. C.BLL.B. § 302 (a) 3; QOre, Bev. Staz. § 14.035 (1) {¢) and (3}.

See Riesenfeld, Creditors' Remedies and Debtors' Protection. 177 (1967);
Mussman and Riesenfeld, Carnishment aud Bankruptey, 27 Minn. L. Rev. 1

at 9 (1942}.
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52

53
54

55

56
57

58

See Riesenfeld op. ¢iti. supra, and Mussman azod Riesenfcld, op. cit.
F ¥ ]

SUpTas

Under the Judicarure Acy of 1875 and the Rules of Court contained

in the First Schedu]é thereta, the wvarrant for arres?t would issue
"at any time after the writ of sunmons has issued", Order V r. 11,
Roscoe, A Treakllse on Lhe Juriséiction snd Fraciice of the Admiralty
Divisica of the High Coart of Justice (18783, at p. iU¥ and 116G

First Report of the Judiczture Commissioncers (1869}, zt p. 15,
H 3

Report of the Committee on the Enforcement of Judgment Debts

(Cand. 3909) 323 (1969).

H.Y. C.P.L.R. § 6201, as amended in 1970.

N.¥. C.P.L.R. §§ 6211, Rule 6212. The term "order of attachment”
was employed because the "warrant of attachment" was “clearly an
order of the court'. Advisory Coumittee Notes to § 6201.

N.Y. C.P.L.B, Rule 62172,

N.Y. C.P.L.R. §6211.

N.Y. C.P.L.R. § 6213.
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61

62

63

64

66

67

63

69

70

71

Pa.

Pa.

Pa,

Pa.

Pa.

Pa.

Pa.

Pa.

R.C.P.,

R.C.T.,

R.C.E.,

R.C.P.,

R.C.P.,

R.C.P.,

R.C.%2.,

K.

. Fules of Givil Procedure, R. 1450 {1954).

. 1251-1279, 1461 {195&4).

1285-1292, 1462 (19354).

. 1256

1255

. 1287,

1255

and

and

zad

and

Attachmen: is regulated

and garnishment by Wash.

by Wash. Laws 195%, ch.

Wash. Rev. Code, § 7.12.

1285,

i238.

1287.

1265,

by Wash. Rev. Code, Ch. 7.12

Rev. Code, Ch, 7.32 as revised

264 and Wash., Laws 1970, ch, 6%,

020.

Wash. Laws 1923, ch. 139,
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73
74

75

76
77
78
79
| 80
81
82

83

Wash. Bev. Code, § 7.32.3¢ as revised by the Garnishment

. Law of 1969, sec. 1.

Sce Bascett v. McCarty, 3 Wash.2d 483, 101 P.28 575 (1940).
Wash., Laws 19269, ch. 284, sec. 1023,

Wis. Stat. Ann. ch. 265 {attachment) and ch. 267 {285 amnended in

i965) (garnishnent).

Wis. Stat. Amn., § 266.01 {1) and (2).

Wis. Stat. Aun., § 267.01L zs amended in 1365.

395 U.%, 337, 89 5.Cr. 1820, 23 L. Ed.2d 349 {1969).
15 U.S.C. § 1601-1677.

Wis. Stat, Amn., § 267.02 (2} (a)-(c}.

¢it. supra note 78.

256 ULS. ©h, 41 s.06. 433, 65 L.Ed. 837 {1321)

See Riesenfeld, Oreditors' Remedies & Debtors’® Protection, at 180
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Case Supplement, ait p. 18 note 3.

o obvious it needs no
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ELES (1.4 PPN, DU D S
Wnere the tsling of ore's prooe

+

ty is
extended mrgwaent (o conelude thai avsent potice aad & prior hearing
)
5

Iteliien curs) this prejudgment gernishment procedure violates the

O

rincioles of due process”, 395 U.8. 337, at 3L2.

I —_ N R
Tundamental

T

"But in the interim the wageearner is deprived of his enjoyment of
earned wages without any opportunity to be heard and to tender any

defensz he may have, whether it be fraud or otherwise"™, 395 U.s8.

-~

337, =t 325.
395 U.8. 337, 3k2, at 3b2.

350 U.8, 136, at 730 and Tha.

265 U.S. 285 {1924).

Hanner v. De Marcus, 320 U.S. 736, at 71k
Td. at Thl

327 U.5. 220

390 U.5. 73, at 742
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86

08

100

101

102

103

104

105

105 Ardiz. 270, 463 P.24 68 (in banc, Dec. 29, 1969).

Arnold v. Knettle, 10 Ariz. App. 590, 460 P.2d 45 (Div. 2, Oct.-28, 1969).
i Aviz. App. 571, 466, P.24 790, at 791 {(1970).

ﬁ% Wis.2d 712, 172 N.¥W.2d 20 (1869),

Hellallop v. Carberry, 1 C 3 903, 464 P.2d 122, 83 Cal. Rptr. 666 (1970);
Cline v. Credit Bureau of Santa Clara Valley, T C 3 908, 464 P.2d 125,

83 Cal. Rptr. 669 (1970).

People ex rel. Lynch v. Supericr Ct. of Los Aageles, I C 3 910, 464

P.2d 126, 83 Cal. Eptr. 670 (1970).
9 C.A.3d 659, 88 Cal. Rprr. 293 {1570).
2 Pov., L. Rptr, % 11,195,

National Bank of Commerce of Seattie v, Green, 1 Wash. App. 713,

463 P.2d 187 {garnishment of joint bank account).

City Finance Co. of Mount Rainer, Inc. v. Williams, (D.C. Court
of Gen. Sess. 1969} 2 Pov. L. Rep. % 10,388. The court did not
identify the property attached but the facts seem to indicate that
it was wages. Contra, Mills v. Bartlett, (Del. Super. Ct. 1970)

2 Pov. L. Rep. ¥ 11,746,



106

107

105

109

110

11

112

113

279 U.8. &20 (2975).
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MemdoneE, Hev. ool L, Car. v, Boen. _.‘.2, 7.

Maine, Iaws of 1ol Ch. 59 dne. 1, See also Blanchard v. Day, 31 Me.
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The terms domesiic chtachosnt, froudoizont ueD*OP's attachment and non-
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esident attachiment ars vwisd to desorite &ifferent classes of grounds
of attackment; drmzetic robinchment peroits attachment In action zgainst

the cause of aotion belomgs to &
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residents on the

Lot

definite class of transantliorz @ evenits, In Californis, ZTor exanmple,

infliction of perconal Lwwry to plaintiff is not a recognized ground
of dounestic attaciment. Frocdulent Sebtor's atiechmont 1s based on the
ground that the dofendont his allegedly engapged in conduct which warrants
the substantizl fesr thul derendant moy obstruct the enforcement of the
Judgnent, uwnless provigion-l wrotection is efforded. Foreipn ettachment

is based on the suie grownd that defendant is a non-resident.



11k,

116,

1i7.

The plaintiff wouid elso lceso sone possibility of protecting
himseld againet unpzricctel sccurity interests, (2l. Commercial
. S TS T o B AN e 4 . L 3 ~ -

Code, § 9-33(1){8); wvet, 17 nced be 4bhe Code couid be amenaed

I

T R TR T v T AR A S oy - b i Y O
Uy reveriing Lo Uiaw Lradillonsd entencion of credit rale, wnicn

may be greferailic in any evond, zee ALL.Y, Roview Uommittes for

Article & of the K.C.0., Prelivinary Drafh Jo. 2 st p. 3% znd 35.

Farmers etc. hat. Bank v. Superior Court, 25 C.2d 842, 846

L=

155 T.2d 823, Raps v. Raps, 20 C.2d 382, 125 P.2d 826; Judicial
Council Repsrt (196%) Part 1, c¢h. 2, Revision of Title 5 (commen-
cing with section 405) cof the Code of Civil Procedure relating

to Jurisdiction and Service of Process, 21 at 34,

Milliken w. Meyer, 311 U.S. 457, 61 S.Ct. 339, 85 L.Ed. 278 (1940);
International Shoe Co. v. Washington, 326 U.s. 310, 66 &.Ct, 154,
90 1L.Ed. 93 (1945); Mullane v. Captral Hanover Bank & Trust Co.,

Lob. 652, 94 L.E4. BA5 (1950); McGee w. Inter-

[
(]

339 U.S. 306, 7

o

national Life Insurance Cu., 3530 U.S. 220, 78 8.Ct. 199, 2 Ed.2d
223. See tha detailed discussion in Judicial Council Report {(1969)
Part 1, eh. Z, Revision of Title & {coﬁmencing with section 403)

of the £.C.P. relating o Jurisdiction and Service of Process,

Appendix II, 68-91.

Under the Code of Civil Procedure, prior to the amendments of
1969, it was impossibie to obtain a personal judgment against a

defendant who was unot a resident of the state at any of the three



118.

119,

120

121

122

relevint tines, specified in section 417. As a result only
a limited or quasi in rem jurisdiction was available in such
case even i¥ personazl service abroad was made pursuant to

section 413. Sco Atkincen v, Supericr Court, 49 C.2d 338,

316 PLZ2d 260 {19EY).  That case held that Califcraia possesscd quasi

in rom Jurisdicrion wuth vespest to rights In

»
"

v truszt fund, although

i

-8

the trustee (who had bean subiected to porsonal service in New York)
had never been a resident of the state. In Arkingon the gquasi in
rew jurisdiction was not based on attachment but on the presence of

multiple relevant contacts with the state. It should be noted that

Atkinson did neot give the plaintiff a choice between quasi in rem

5]

nd pergonal jurisdiction, but held that despite the lack of in
personam jurisdiction quasi in rem jurisdiction was available.
The repeal of szection 417 has eliminated thé troublesome and
vnique distinction between "jurisdiction over a person” and ‘bower
1

to rerder a persounal judgment”. Hence a plaintiff should not have

a choice between the two types of jurisdiction.

Accord, Judicial Council, op. cit. supra note 115 at p. 82.

198 U.S. 215, 25 S8.Ct. 625, 49 L.Ed. 1023 (1905}.

Pa. Rules of Court, 1970, Rule 1286.

A.B. No. 2240, sec. 19 (revising C.C.P. § 650.6).

A4.B, No. 1602, sec. 1 and see. 2, revising C.C.P. § 537

and adding a § 537.1.
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125

126

127

128

129

Supra, note 105.

N.Y¥., C.P.L.ER. § 6201.

72 Weinstein, Korn and Hiller, ¥ew York Civil Practice

fo6201.13.

TLOALC. 282, o 295 {iasm).

See Riesenfeld, Creditors' Remedies snd Debtors' Protectionm,

213 cases collected in 116 A.L.R. 270 (1938).

See City & County of San Francisco v. Market Street Ry. Co.,

G5 C.A.2d 645, 213 ».2d4 730 {1450,

Ponseaby v. Suburban Fruit Lands Co., 210 Cal. 229,

Pac. (1530}).



Draft of Ameaded Sections 537 and 538

™

§ 537

1. The plaintiff, at the time of issuing the summons or at any time

afterward before judgnent may llave the property of defendant other

than. earnings for persounal services due and owing attached as security

for the satisfaction of any judgment chat may be recovered, unless the
defendant gives security to pay such judgmeni, as in this chapter pro;
vided.

2, A writ of attachment may be issued in any acticﬁ for the recovery

of money regardiess of whether other relief is also sought if

a) the defendant is not residing in this State and

apart from the attachment not subject to the juris-

diciion of Lthis Siate;

b} the defendant under circumstances which permit the

Inference of his intent to hinder, delay or defraud

his creditors

(1) has removed or is about to remove property from

this State;

(2) has concealed or is about to conceal property;

(3) has transferred or is about to transfer property;

{4) has concealed himself within or absconded from
this State;
c) the action is prﬁsecuted by the State of California or
any political subdivisior thereof for collection of taxes
owlng to said State or political subdivisien or for the col~
. lection of any moneys duerupon any.obligation or penalty

imposed by law}
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d) the action is prosecuted by the State of California, or
any political subdivision therecf for the recovery of funds
pursﬁant to Section 11680.5 of the Health and Safety Code.
In such cases, funds on the defendant's person at the time
of his arrest which are retained in official custody shall
also be subject to attachment;

e) the action is upon any liability, existing under the laws
of this State, of a spouse, rclative or kindred, for the
‘support, maintenance or care or necessaries furnished to

the other spouse.

3.  If an action against & non~resident subject to the jurisdiction of

this State, is staved or dismissed by the Court pursuant to Section 410.30

" "of this Code the court may order that a writ of attachment be issued by

the clerk or jssve such writ if there is no clerk withoant pristence of

the groundsspecified in subsection 2b of this section.

§ 538 (subsections 3-6 all new)

1. A writ of attachment shall be issued by the clerk of the court or
the ju#tice where there 1s no clerk after a judge, justice or geferee
has 'made an order that the writ be issued upon motion by the plaintiff;
2. The motion shall be accompanied by an affidavit by or on behalf of the
plaintiff, showing

a) the facts specified in Section 537 as prerequisites for the

issuance of the writ;

b) the amount claimed as owed by the defendant above all legal
.setoffs or counterclaims or if an attachment is sought for

only part thereof, such partial amount;
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¢} that the attachzeut is not sought and the action is not
prosecuted to hinder, delay or defraud any creditor of
the defendant;

d) that the affiant has no information and belief that the
elaim for the enforcement of which the attachmentsis sought

has been discharped by 2 discharge granted to defendant under

the National Bankruptcy Act or that the prosecution of the

action has been staved in a proceeding under the Natiomal

——

‘Bankrupt Act.

3. The judge, justice or referee may not issue an order of attachment
unless he is satisfied that plaintiff has shown
a) that the court from which the writ of attachment is sought
. hkas jurisdiction in the action either apart from attachment
or on the basis of the artachment;
b) that one or more of the grounds of attachment provided in
Section 537 exisry
¢) that there is prima facie proof to the effect
- {1) that plaintiff has a valid cause of action;
(2) that defendant is indebted to plaintiff over and
above 211 legal setoffs or counterclaims in the
amount for which the attachment is sought and that
this amount exceeds 5200
(3) that the motion for attachment and the cause of action
are not prosecoted to hinder, delay or defraﬁd any
. ereditor of defendant; and
{4} that he has no information or belief that the claim is
discharged by a discharge granted in a proceeding under

the National Bankruptcy Act or that the action thereon is




¢

4;

5.

enjoined or stayed in a proceeding under the
Hational Bankruptey Act.

If the.attachment is sought on a greound provided in sec. 537(2){(bd)
and (e) the order of attachment may be made only upon notice and oppor-
tunity to be heard gi?ﬁn to defendant,

The notice shall be served on defendant with a copy of the motion
for an order of attachuent and a copy of the affidavit. The notice
shall specify

a).the title cf the court in which the action is pending;

b} the name of the parties to the action;

¢) that one of the parties, as named, has filed a motion

for an oxder of attachment;

d) that a hearing is scheduled on the motion at_the time
and place Indicated;

e} that the defendant way appear either in person or by
attorney to show cause why the writ of attéchment should
not be issued;

f) that in the absence of any such showing an order of attach-
ment as requested may be granted.

If the attachment is sought on a ground provided in sec. 537{(2)(a) and (c)
the order shall state that a hearing on the order will be held at a time
and place specified in the order and that the order and the writ if issued
will be vacated if defendant shows that the order was made without sufficient
cause,

The party obtaining the order shall show within ten days from its
issuance that a copy of the writ has been served on defendant or that all

reasonable efforts have been made to do so.



£

- I1f the party [éils to make such showing the order and the writ if
issued shall be wvacated for lack of sufficient cause.

6. After the motion for attachment and prior to the hearing and
determination thereon the judpge, justice or referee may issue an
order cnicining the defendant from transferring or otherwise dis-
posing of his preperty or granting ahy other relief appropriate to
protect the creditor against frustration of the enforcement of his

claim.

)

{.




§2715.01

77 ] OHIO CODE SUPPLEMENT
§2713.22 pupose of placing it beyond the reach of his
cregliiars; ‘ S

DHscharge—by wurrends: of defendant:
C-Jur2d: Bail §€5

§2713.26
Muotiun to vacate order of smrest; reduction of bail:
O-JurZd: Bail §62

§2733.27

[The amendment in JIB 1 (129 » 582 {745]), eff
1-10-61, changed the asterished section "2173.25”
io “2713.28."]
Rescarck Aids

Motion to vacate order of arrest; reduction of bell:
O-Jur2k: Bail §62

§2713.28
Research Aids
Jail fees:
O-Jurzd: Costs k38

§2713.42
flascurch Aids
Racial, religious, economie, social, or political prej-
udice of proposed juror as proper subject of in-

quiry or giournd of challenge on wvoir dire in
c}\"l{lycase. g172 ALR2J 905.
§2713.43
Resesrch Aids

B o341 eoHeinne peenomice, social, or political prat.
wetisn af proposed jurcr as wroper subject of ir.
quiry or ground of challenge on voir dire in

civil case. 72 ALR2d 905.

[ATTACIIMENT]

§2715.0F Grounds of attachment,

In & civil action for the recovery of money, at
or after its commencement, the plaintiff may have
an attachment against the property of the defend-
ant upon any one of the following grounds:

{A) Exceptiug foreigm corporations which by
compliance with the law therefor are exempted
from attachment as such, that the defendant or
‘onc of several defendants is a foreign corporation;

(B} That the defendant is not a resident of this
state;

(C} That the defendant has absconded with the
intent to defraud his creditors;

(D) That the delendant has left the county
of his residence to aveid the service of &
SHmmons;

(E} That the delendant so conceals himself
that & summons cannot be scrved wpou him;

{F) That the defendant is about to reinove his
propexty, in whole or purt, out of the jurisdiction
of the court, with the intent to defraud his
credivors;

{C) That the defendant is about to convert his
property, in whole or part, into money, for the

{11} That the defendant has property or riglit;
ia sotioa, which he concpals;

(1} That the defeadant has assigned, removed,
disposed of, or is about to dispus: of, bis prop-
erty, in whoie or pert, with the intent to defraud
his crediturs;

{5} That the defendant has frandulently or
eriminally contracted the debt, or fucorcud the
obligations for which suit is about to be or has
been brought;

(K} That the claim 5 for work or Jakor, or for
necessarics;

{L)} That the defendant hus not complied with
the provisions of sectinns 1308.01 to 1304.08, in-
clusive, of the Revised Code, relating to bulk
transfers. :

An attachment shall not be granted on the
ground that the defenduant is a foreign cotporation
or not a resident of this state for any clafm, other
thun 2 débt or demand arising uwpon contraet,
judgment, or decree, or for causing damage to
praperty or death or personal injury by negligent
or wrongful act.

* HISTORY: I29 v 13{178), 1. ER 7-1.62.

Forma

Order on mobion to discharge altachment, Rich-
ards Mo.31-8; Pelition. No.142-1.

i;\'b\a‘ull.;i 191:113'

Nature of remedy and parues:
O-fur2d: Attachment §1 et sen

Attachment and garnishonent of funds in branch
bank or main oflice of bank lavingz branches. 12
ALK3d 1088,

Guamishment of salary, wages, or commissions
where defendant deblor is indehted to garnishee-
employer. 93 ALRZA 8335,

What coastitutes a fraudulestly contracted debs
or fraudulently incurred lability or obligation
within purview of statute aathorizing attach-
ment on such grounds, 39 ALR2d 1955,

INDEX TO CASE NOTES

Law revicw ardide, 7

Nowresidency 2 ground, %, 4

Placing funds bevoud reach of crediturs, moof of fotea-
tion, 5

Spendiizrift o, prececds not subject o atichment, 1

Threats to dispose of property as ground, 2

Wit of aetachment held wuid, when, &

CASE NOTIS

1. A provision in a trust instrument ceealing &
spendthrift trust is valid as against persons to whom
the spendtheift owes thwe duty of support and the
proceeds of such funds in the bands of the trustee
sre not subject to attachment: McWilliams v
McWilliams, 74 OLA 535 (GP).

2. It is not necessery tu show an overt aet to sustain
an order of attachment madc on aa affidavit that
defendant is about to remuvve or conceal his property;
oroof of threats by debtar to dispose of his property
50 ag to prevent the collection of the debt is sufficlent

Undedining Jadicates new material; Q indicates delation



§ 6201 CIVIL PRACTICE LAW AND RULES

ARTICLE 62
ATYACHMERT

References: Who may grant arder, 11 C-Wid § 75:9; construction of Civil Practice
faw and Rules pravisiens relating to attachiment, 11 C-W2d § 75:5.

§ 6201. Grounds for attachment.

An order of attachment may be granted in any action, except a matri-
monial action, where the pluintilf has demanded and woutd be entitled,
in whole or in part, or in the alternative, {o a money judgment against
ane or more defendants, when: '

1. the defendant is a forcign corporation ar not a resident or domicil-
iary of the state; or '

"9, the defendant resides or is domiciled in the state and cannoi be
personally served despite dilizent efforts to do so; or

. 3. the dcfendant, with intent to defraud his creditors or to avcid the
scrvice of summons, has departed or s about to depart from the state,
or keeps himsell concealed therein; or

‘4. the defendant, with intent to defraud his creditors, has assigned,
dicnnsed of or secreted property, or removed it from the state or is about
ie Az any ol these acts] ov

4. the defendant, in an action upon a cunifall, CXPress o7 implied, has
. been guilty of a fraud in contracting or incurring the liability; or

6. the action is based upon the wrongful reccipt, canversion or re-
tention, or the aiding or abeiting thercof, of any property held or owned
by any governmental agency, including a munieipal or public corporation,
or officer thereof; or

7. the cause of action is based on a judgment, decree or order of a court
of the Linited States or of any other coust which is entitled to full faith
and credit in this state, or on a judgment which qualifics for recognition
under the provisions of article 53; or

8. there is a cause of action to recover damages for the conversion of
personal property, or for fraud or deceit.

Igislgry: Am, L 1870, ch g, eff Sept 1, adding sub 7 and renumbering former sub 7
to be &.

References: 11 C-W2d §§ 76:16-76:32; by and ageinst whom attachment olxtainable,
il C-W2d §§ 76:7-76:12; actions in whizh aitachment available, 11 C-W2d §§ 76:13,
76:15; statement of ground of contract liability fraudulently iscurred, 11 C-W2d
§ 76:64; atiachment in action for foreclosuie of mortgage, 15 C-Wad § 52:183; pro-
visional reaedies in actions involving State, 21 C-W2d § 126:39.

CASE NOTES®

New notes added: well as a security purpose.  Zeiberg ¥
Joinder, T 16.1. l;.;boggnics, Inc. 43 Misc 2d 134, 250 NYS
368.

A. TN GENERAL € 2. Yurisdictional requircments.

§ 1. Generally. Where trust property subjcct o attach- .

Attachment serves a jursdictional as  ment under subd 1 of CELR § 6201 is sit-
52 [ 13 NY Civ Prac Supp)



Rule 1285 RULES OF CIVIL PROCEDURE

FRAUDULENT DEBTOR'S ATTACHMENT

Rule ‘ 1285, Conformity lo Foreign Attachment

Excopt as otherwise provided in this chapter, the procodure
in an aclicn commenced by a writ of frandulent debtor's attach-
ment shell be in acesrdance with the rules relating to foreign at-
tachment. Adopted April 12, 1954, EMT, Oct, 1, 1954,

Rule 1286. Seope

A fraudulent deblor's attachment may be issucd to attach pas-
sonal property of the dofendant within the Commorwenlth and
not exerpt from execution, upon any cause of action at law or
in equity in which the relief sought includes a judgment or decree
for the payment of money, when the defendant with intent to de-
fraud the plaintiff

(1) has removed or is about to remove property from
the jurisdiction of the court;

(2) has concealed or is about to conceal property;

9% hap trneeFeered o o chant fo 4 e P mpraAnarivt O
7% hap translormel OF so QOURL 0 it iR een te s R

(4) has concealed himself within, absconded, ov absent-
ed himself from the Commenwealth.

Adopted April 12, 1954, EfE. Oct.1,1954.

Nofe: Fraunduleat debtor’s attachwment as distineuished from for-
eign attachment is not applicable te real property.  ‘Bhe remedicd
availanle under the ¥Froudulent Convegance Act of Mpy 21, 1921,
L 1045 30 P.8. §§ 335, 360 In regard to bath real and personal proj-
erty nre not suspended or sffected by these rules.

Ruie 1287. Commencemend

{a) A fraudulent debtor's attachment shall be commenced by
filing with the prothonotary

{1} a praecipe for a writ, which chall dircct the sheriff to
attach sueh specific items of personal property of the de-
fendant as are set forth in the praecipe, and all other per-
sonal property of the defendant,

{2} a bond or, in lieu thereof, security in the form of
legal tender as hereinafter provided, and

{(3) a complaint.
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