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#36.40 5/25/70
Memorandum TO-53
Subject: Study 36.40 - Condemnation (The Right to Take--Excess Condemmnation)

One aspect of the "right to take" which should be covered in a
comprehensive statute is the extent to which a condemnor may exercise the
right of eminent domain to acgulre property for purposes other than
physical occupation by the lmprovement itself. The Commission bas previously
considered at some length the problems relating to remmant acguisitions and
substantial progress has been made.

Attached to this memorandum is a revised tentative recommendation
relating to this topic whieh incorporates the Commission's previous decisions.
The staff believes that the recommendation is in good shape, and we hope the
provisions contained therein can be tentatively approved at the June 1570
meeting for inelusion in the Comprehensive Statute and the recommendstion
itself can be approved for distribution for comment.

As indicated above, we do not anticipate, or at least suggest, that the
Comuission make mny substantive changes in the recommendation. We do, however,

believe that the most important policy decieion reflected in the reccomendation

is the decision to limit remnant condemnation to those situations where there
1s "a substantial risk that the entity will be required to pay in compensation
[i.e., damages] an amount substentially equivalent to the amount that would

be required to be paid . . . [to acquire such remnant].” See subdivision (a)
of Section 421 and Comment thereto. As indicated in the Comment, this 1s
essentially the Rodoni test; although the languege used there is "a substantial

risk of excessive . . . damages." We expect that you will wish to discuss
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this decision at the meeting, and we hope that you will all read or reread
the Rodoni decision (Exhibit I--pink).

We have also attached a copy of an earlier staff-prepared background
study, since published in the Southern California Law Review, which
supplements the background contained in the recommendation.

Regpectfully submitted,

Jack I. Horton
Associate Counsel
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Exhibit I

" 8.¥.N0.22510. InBank. Feb.1,1868.]

THE PEOPLE ¢x rel, DEPARTMENT OF PUBLIC

WORKS, Petitioners, v. THE SUPERIOR COURT OF

'MERCED COUNTY, Respondent; ROY L. RODONI

et al., Real Parties in Injercst,

[On‘hearing after decision by the Court of Appeal, Fifth Appel-
late Distriet, Civ. No, 723 {248 A.C.A. 35, 56 Cal.Rptr. 173) deny-
ing writl of mandate, Wril g‘r;ntcd.]

[ia-1¢] Eminent Domain—17ses—Excess Condemnation-—To Avoid
Excezsire Damages; Mandamus,—Mandate must issne to eom-
" pel the trial eourt to procced with that part of the Department
of Public Worke' suit seeking to eoudemn, for purposes of
publis economy under Sts. & Hy, Code, §104.3, 54 zeres nf
a farmer’s land that would be left landlocked hy an nsso-
cinted condemnation, for highway purposes, of 0.65 neres of
his land, whero the reeord sugpested that the entire parecl
oovld probably be coniemmed for little more than the cost

of toking the part needed for the highway and of paying

damages for the remainder; bmt the excess ‘eondemnsaiinn

1] Right m enwlm property in excess of needs for & particu-
lar publie purpose, note, 8 ALR3d 207, See slso CGal. Jur.2d,
¥mineod Domain, §§ 8, 105; L@.Jm'.ﬂd. ¥mirent Domain, § 115,

MeK. Dig. Helersnces: {1} Fwmiuent Domain, §§315, 184;

Strests, §16; Highways, §43; [2] Eminent Dowinin, §14; [3]
Emineat Domsin, §§2, 313; [4] Bwinent Domain, §§31.3, 31.5;

Streets, § 16; Highways, § 44; [6] Eminent Domain, § 31.5; Streets,
§18; Highways, §44; (6] Eminent Domain, § 31.1; Streets, §15; .

Highways, §44; [7] Eminent Domaiz, §8; Conslitutional Law,
§85; (8] Eminent Domain, §27; Stroets, §15; Highways, §44;
{07 Eminent Domain, § 14; Streels, §15; Highways, §55.6; [10]
Eminent Dowain, § 31.7; Strests, § 16; Highwayn, § 49,
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must be denied uniess justified by the avoidance of excessive
saverance or consequential damages,

[2} Id.—Uses-—FProvince to Determine~—-It is for the Legislature
to determine what shell be deemed o public use for the pur-
pokes of endoent domnin, and its judgmont is binding unless -
there i no possibility that the legislation may be for the
welfarg of the publie.

[8] I&.~Xature of Right: Excoss Condemaation.— Emineat do-
mnin being an inherent atiribute of soversignty, eonstibu-
tiona} provisious relating thereto mevely plece limitations en
its exercise, Thus, Cnl. Const., art. I, §14i%, while expressly
limiking cxeess condemnations for proteetivg purposes, in no
wiy limits the power of the Legislature tr.;' authorize excess’
eandemnations for other than proteetive purposes.

{4} Id~Uszea-Excess Cozdemmation—-Remnanss: To Avoid Ex-
cessive Damages.—Despite ity broad statutory langmage, Sis
& Hy Code, § 1041, may ressonnbly be interpreted fo aunthor-
ize only those exenss condemnations that are velid for publis
uses, namely, condenmation of rewnants, or condémnations

to avoid a snbstantisl risk of excessive severnneu OF . COnEe~ -

guential damages.

[5] Id.-—User-—Excess Ocndemnaticn—To Avoid Fxcessive Dam-
agos.—Csl. Const., art. 1, § 14, preciudes exocss condermuntions
under Sta. & Hy. Code, § 104.3, unless the economia benefit to
the state ia elear, and the mere avoidance of the eost of litigat.
ing damages elaimed by the condemmes is not snficient; nor
does tho state authorize sondemnations for the sole purposs
of taking lands enhanced by the irmprovement in srder to
recoup that inereass in welwe, or for the sole purpose of
developing the area adjacont to the improvement for a profit.

[6] Ii—Uses—Excass Condemnation—Sts. & Hy. Codo, §104.1,
providing for vscess condemnation, is not an unconstitutional
delegation of legislstive power, since the statnte contzing ndoe-
gquale ntaml_nr&s for the gridance of the agency, and ths con-
ditiens in Sts. & Hy. Code, §§102, 103 and 104, themaalyes
providing sdeqaste standards governing the neccsity of nmeh
condenmativng, bave first to be met,

{7} 1d—Whe May BExercize—~Delegation.—The power of eminent
domain may be delegoted by iho Tegislature to an adminis-
trative hody as long as the delegating statute ostnblishes an
ascertainabla rtanderdd to guide the administrative agents,

{8] Id.— Uses — Provinca to Determine Necessity. — Sta. & Hy.

Code, §103, by making ouﬂeismva the dotermination of the

{3] 8ce OalJar2d, Eminent Dom&m, 39 Am.Jur2d, Emment
Domam,§§2,7
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Highway Commission on the nocossity of taking pal‘tmu]az
tand, thus takiog such issue outside the zeope of judicial review,
does not infringe the conatitutional rights of the condemnve.

[9] 14 —Unes—Province to Determine What Is a Public Use—
The isme of whether a takmg of particular land wnder the .
Btreets and Highwaye Code is for » publie use is within the
seope of judicial review,

[10} Id.—- Uses - DBxcess Qondomnetion — Evidence.—To raise an
isgne of improper excess taking in eminent domain, the eon-
demnpecs mnat show that the eondennor is goilty of frmud,
bad faith or abuse of discretion in the sense that the condedmer
docs not cetually intend to use the property as it resolved to
use it, or that the mntcinplated use ia nob a public onio,

PROCEEDING in mandnmus to mmpal the Superior Court

" of Merced County to proceed. with the condemnation of three

instead of two parcels of feal property owned by the real

' partiesin interest. Writ granted.

Harvy 8. Fenton, Holloway Jones, Jack M. Hm\'ard 'Wll-
liam C. DeMartini, Gharles E. Spencer, Jr and Wﬂlmm R,.
Edgar for Petitioner.

Thomnes G Liynch, Attorney General, and Rohert L. Berg
man, Depuiy Attorney General, as Am:cl Gurme on behalf of
Petlhoner

Linneman, Burgess, Te}ies & Van Atta, L. M. Lmn_eman

" and James H. Linnoman for Real Parties in Interest,

Foadem & Kanner and Gideon Kanner as Amici Curiae on
behalf of Heal Parties in Iaterest. '

“TRAYNOR, C. J—The Department of Public Waorks sesks
to compel the trial court to proceed with the condemnation of
throe instend of two parcels of real property owned by the
real parties in interest, Roy and Thelma Rodoni,

The department built o freewuy across a farm owned by the
Rodonis. The farm consists of a southern rectangular pave
and a northern triangnlar pamel_ The northeast corner pf the
former touches the southwest corner of the latter. The free-
way erosses the adjoining corners, taking a tip of each, which
total .65 acres. As a result, the northern parcel of mppioxi-

© - mately 54 acres is tandlocked.

In addition to the .85 acres the fresway occupies, the
dgpartmﬁn_t aeakn 1o condemn’ the remaiping landlocked 54
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acres pursuant to Streets and Highways Code section 104.1.2
1ts purpose is to protect the fise by oliminating the risk that
exeessive severunee damages to the landlocked parcel might be
awarded for the taking of the corner that provided access to -
it. The department points out that if it is sllowed to conderon
the cniire pareel the Rodonis will receive full value for their
property, the risk of excessive severance damages will be olim.
inated, and uitimately it will be able to reduce the cost of the
irceway by selling the part of the parcel ot ueeded for
frecway purposes,

The Rodonis challenge the excess condemnatica on the
ground that taking property for such a purcly economie pur.
pose viclates article I, seetion 14-of the Uslifornie Constita-
tion? beenuse sach tuking is not for a **public use.” They
eolitend that cxeess condemmation must be limited to parcels
that may properly be-deemed remnants with respect to which
the public interest in avoiding fragmented ownership comes
into play. In their view, 54 aercs, even it landlocked snd of -
little value, cannot be deemed a remnant of .65 acres, They
insist that the state pay severance damages for the landlveked
parcel and allow them to retain it, even though severance
damages ey be equal to its full original markes value, They
ulsc azsert that the excess sondemnation is prohibited by sece
tion 1434 of article I of the Califormia Constitution® beenuse
it i3 not limited to land lying within 200 feet of the freaway.:

Y4 henover a part of a paresl of lend is to bo token for State kigh-
way purposes nad the remainder s to he left in such shape or condition
4 1o be of liitle valua o its owner, or to give rim to elaime or Htigution
eoncorning zeversnce or olbor damage, the deparbment mey wequite the
whoie pareal and mny sell the mma.‘niqiar or muy exchange the same for
sther property nocded for State highway parposes, 7

2ulitornin Constitution article I, mection 14: **Private property shail
net bo taken or damaged for poblis nee without just somponantion daving
ficst heen made to, or paid into esurt for, the owner, . . .'"

#:The Blate, or nny of its eities or rountics, may nequire by gift, pur-
thawne or condemuntion, landa for establivhing, loying out, widening, cn-
Inrging, extending, and matalaining wemerinl prounds, slrocts, Aguares,
parkeuys ind reservationa in and about and aleag and lesding to sny or
all of the mone, providing lovd so zequised shall be limited te pareols |
Iring wholly or is part within a distance not to exeesd one hundrod Aty
feot from tha eloscst bovedary of stueh publie werks or improvementa;
provided, that whon parcels which lie only partially within anid LEmit of
one houdred fifty fect only aneh pertions may be senuired which do not
execed two kundred foot from anid eloacat boundary, and after the oatab-
Habment, laying out and eompletion of sach Improvements, may sonyey

© sny such resl enlato thoa asquired and ot necossary for sued Improve.

monts, with reserviationg conserning the future uss and ccaupation of auck
real estate so as to prodect ruch pudlie worka and lnprovements and their

'] . R
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The trial conrt decided in favor of the Rodonis and ordered
the complaint dismissed insofar as it sceks to condemn the
tandlosked pareel It held that to aliow the taking of any land

. not physically necessary for the freeway would be a taking

for ‘other than the publiz use and that if section 104.1 were
construed to allow such o taking it would be unconstitutional,
The department then petitioned for a writ of mandate crder-

_ ing the Merced County Superior Court to proeesd with the
. trial of the original complaint or in the alteraative for a writ
" of prohibition forbidding the court from proceeding in

accordance with its order dismissing the ecomplaint in part.
(Ses Tide Water Assoc. Oil Co. v. Superior Court {1935) 43
Crl2d 815 [279 P.2d 35]; Financial Indem. Co. v. Superior
Court (1955) 45 Cal2d 395, 309 [289 D.2d 238) ; Poople ex
rel. Dept. Public Works v, Rodoni (1966) 243 Cal.App.2d 771
{52 Cal.Rptr. 857).) -

[1a] We hold that section 104.1 vajidly authorizes the
trial court to proveed with the action to condemn the 54 acres.
We also hold, however, that it must refuse to eondemn tha
property if it finds that the taking is not justified to avoid
excessive saverance or conscquentinl damages. The laiter hold-
ing will assure that any exeess taking will be for a public use
and precinde the department front using the power of ¢xeess

- condemnation s & weapon io scoure favorable settlemonts.

[28] 1t is for the Legislature to determine what shall be

" Qeemed a public use for the purposes of eminent demain, and

its judgment is binding unless there is np ' ‘pansibility the
legisintion reay be for the welfare of the publie.” '’ (Lingyi
v, Garovolti {1955) 45 Cal.2d 20, 24 [286 P.2d 15], gasting
Iniversity of Soutiern Cal. v. Robbins {1934) 1 Cal.App.2d
523, 525.526 {37 P.2d 163]; see also Housing Awthorily v,

. Dockweiler (1939) 14 Cal.2d 437, 449-450 [94 D.2d 794} ; Lrzx

v. Haggin (1846) 69 Cal. 255, 303-304 [4 P. 919, 10 P. 674];
County of Los Angeles v. Andhony (1964) 224 Cal.App.2d
103, 106 [36 Callipir. 308]; Tuolumne Water Power Co, v,
Prederick (1910) 13 Cal.App. 498, 503 {110 P, 134].) ** Any
departure from this judicial restraint would result in courts

deciding on what is end is not & governmental function and in

their invalidating legislation on the basis of their view on that
question at the moment of decision, & praetice which has

onvirgus and to preserve the view, nppearanco, light, air and wsolnincss

of sush publie works.
«ipLa Legislature may, by siatote, preseribe procedure?’ .

, - 7 ‘*'
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- proved impracticable in other fields. (United Siafez ex rel.

T.V.A v. Welch (1946) 327 U.S. 546, 552 [90 L.Ed. 843, 848,
66 8.t 715].)

Scotions 104.1, 104.2, 104.3 and 104.6 of the Streets and

Highways Code set forth the purposes for which the depart-
ment muy acquire or condemn properiy not immediately
necded or property not physically needed for state highway
purposdes. In addition to the excess condemnation authorized
by section 104.1, tho department may condemn property for
nonhighway public uses to be exchanged for properiy already
devoted to such nonhighway uses when the department wishes
o acquire the latter property for highway wse. (§ 104.2)* It
may condemn preperty adjacent to highways and other publie
works to be constructed by it and thereaftor convey the adja-
cent property to private parties subjeet to restrictions
protecting the highway or other public. use, (§1043.)5 Tt
nuy also acguire property for fature needs and lease such
pruperty until it is needed. {§ 104.6.}® None of these seotions
limits the others, and each *‘is o distinet and separate author-
ization.”’ {§ 4.7

5 Whenever property which ix deveted to or hold for sme other nblis

- use for which the power of eminent domain might bo exereived s to be

taken lor State highway purposes, the department may, with the eonsont
of the porson or ageney tn charge of such other publis use, condomu, in
the name of the pesple of the Binle of Californis, renl property {o Ly

exclutnged with much person or agency for the venl projorty so to be .

taken for Btote highway purposcs. This section doos not it £ie aathor].
zation io the departiment to acqnire, othor than Ly condemnation, prop-
erty for wuch purposcs.’®’

B The department may eondemmn renl property or fay nlorest thersin -

for rescrvations in and abost pud along and laading to any Biate high.
way or othor publlc work or improvemont ronatrocted or o Tw conatrieted

by the departinent and may, after tho establishment, Inying ont and eom- -

pletion of suels improvement, eonvey out [sle] awy suah renl preperty or
intorost thercin thus sequired and wot mesonsary for sach improvement
with reservntions soncerning the futire wse nnd ccoupation of woeh roal
property or intercat theroin, po 88 to protest sueh publie work and im-
provemcat and ite cavironn ami to preserve the view, appesrance, light,
ais and usefulness of such pulblie work: provided, that Ymd se rendomned
under authorily of thin seetfon st be limited to parcols lying wholly
ar In purt within a disiance of not to cxeerd one handred Bfty fect Prom
the elosest houndary of sueh public work or hmprovement; provided that
when pareels which ibe omly partially within aveh limit of one huwdred

8ty feot aro tukon, only such portions mar be condemnsd whick do not .

- exrecd bwo hundrod frot from said elosest boundary.’?

4+ The authority conferred by this eoda to acrquire resl property for
state highway purposes includom astherity to acquirs for foture necds.
The departmeont s nuthorized to lanso any landeswhich are held for state
highway purposes nad are not presantly neoded fhprefor on snch terma
and eonditions g the dlrector may iz and to mointain and eare for such
property In order to sosore rent thorefrom. . ., ' : .

-
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Beetion 104.8 is patterned after section 1434 of article I of
the California Constitution and, like that scetion, limits the

. property to be taken for protective purposes to property lying

within 200 feet of the public work, It may be assumed without
deeiding that the constitutionsl provision compc!!ed the stata-

- tory limitation; that the reference o streets in section 1414

ineludes state hlghways and that protestive condemmnations

. authorized by section 1414 are also limited by it. [3] Sec-

tion 1414, however, does not limit the power of the Legisla-
tare o a_.uthnrize exeesy condemnation for ofther than
protective purposes. ¢ Becanse eminent domain is an inherent
aitribute of sovercignty, econsiitutional provisions merely
place limitations upon its exercise.’” (People ex rel. Dopt. of
Public Works v, Chevalier {1950) 52 Cal2d 299, 304 [340

-P.2d 598).)

Section 1415 was adopted in 1928 at & time when the va-
lidity of any excess condemnation was doubtful. It was pot
adopted to limit the power of eminent demain but to authorize
condemnations that its sponsors belisved would not be per-
mitted under then ecorrent rules of constitutional law. (1928
Baliot Pamphlet, Argument for Proposed Senate Constitu-
tionel Amend. No. 16} Although it inecludes limitations on
the condemnations it authorizes and to that extent limits the
state’s inherent power of eminent domain, it in ne way limits
those condemnations that it does not anthorize. Aeeordingty,
sinee it only anthorizes condemnations for protective pur-
poses, it does not restrict conilemnations for other purposes.
{People cx rel. Dept. of Public Works v. Qarden Grove Farms
(1965) 231 Cal.App.2d 666, 665-673 [42 Cal.Rptr, 118]; see
also Ntate ex rel. Highway Com. v. Curtis {1049) 359 Mo. 402
[222 B.W.2d 64] ; Stele ex rel. Thomson v. Giessel (1053) 271
Wis, 15, 51-54 [72 N.W.2d 577, 595.507] ; State ex rel. Evjue
v. Seyberth (1960} 9 Wis.2d 274 27.)-231 [101 N.W.24 118,
i21- 122} }

[4] In mection 104.1 the Legislature has determined that
excess condemnation is for a publie use whenever remaining
parcels are of little value or in such & eondition as to give rise
to claims or litigation concerning severance or other damnges.
Although the statutory language is broad, it may reasonably

"be interpreted $o authorize only those excess condemnationa

that are for valid public uses; namely, condemnation of rem.
nants (see o.g., Kern Counly Hsgh Schiol Dist. v, MeDonald

-{1819) 180 Cal. 7, 16 (179 P. 180) ; People v. Thomas {1952)

I
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J08 Cal. App.2d 832, 836 [230 P.2a 914]; In re Opinien of .
Justices (1910) 204 Mass. 616, 619-620 [91 N.E, 578] ; 2 Nich-
ols, Eminent Domain {3d od. 1963) §7.5122 {1], p. 717} or
eondemnations that aveid a substantial risk of excessive sev.
erance or eonsequential damages, On the record before us, the
taking in the present case in justified on the latter ground.
.Althongh a pareel of 54 landlocked acres is not a physical
remnant, it is a finaneial rempant : its valoe as a laudlockerd
parcel is such that severance damages might equnl its value.
Resauant takings have long been eonsidered proper, *' The rea-
sohing behind the ‘remnant theory.’ . . . is that by limiting
the sequisition to only such parts of the property as are
needed by the partieular improvemeni, fragments of lots
would remain of such shape and size as to render, them sep-
aratcly valucless, with the result thet the city would be
reqiived to pay for the whole, although it took only a part,”
and with ike further result thet because of the luck of such ’
vahite, the city wounld thereafter be deprived of "collecting
taxes on these remnants.” (Annnt, 6 ALR3d 297, 317
(1966) ; see also, 2 Nichols, Eminent Domain (3d ed. 1963}
§ 72122 [1] p. 728.) There is no reason to restriet this theory
to the taking of parcels wegligible in size and to refuse to
apply it to parcels negligible in value. :
[1B] In the present ease the entive paceel ean probably be

condemued for little more than the eost of taking the part . .

needid for the hizhway und paying damages for the rewain-
der, Tt s sound econovay for the state to trke the entive purecl
to minnnize wtiimate costs.

Tnder these circumstances sxeess condemnation is congtitu-
tional, *The cost of poblie projects i a relevant cloament in
all of them, and the Government, just as anyone else, is not

- roguired to procecd oblivious to elements of costs, [Citations.]

And when serious prohloms are ereated by its public projeets,
the Coverninent is not barred from inaking a common sense
adjustment in the intevest of vl the public.’”” (Uniled Stotes
ex vel, TV A, v. Welch, snpra, 327 .8, 546, 554 [90 L.Ed.
§43, 549] ;s see slso Unftcd Stetes v, Agee (Gth Cir, 1963 322
F.20 138 ; Boston v, Telbet (1810) 206 Mnss, 82, 89 {81 N.E.
1014] ; New Prodicts Corp. . Siate Highway Comr. (1958}
352 Mich. 73, 86 [88 N.W.24 528 ; Kern County High Sohool
Dist, v. McDonald, supre, 180 Cal. 7, 16; People v. Thomas,

_ supra, 108 Cal.App.2d 832, 836.)

[5] 'We nced not decide in what specific euses other than

¥
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these mentioned the stafule authorizes excess condemnation.
It shonld be emphasized, however, that the economic benefit to
the state must be clear. The cconomic benefit of avoiding the -
cost of litigating damages is not sufficient. The statute does
not authorize excess condemnation anytime the condemnea

- olaims severance or coneequential damages. To allow sueh

condemnation would nullify the constitutional guarantee of

just compensation {Cal. Const., art. 1, § 14) by permitting the

state to threaten excess condemnation, not besause it was eco-

nomieally sound, but to coercs condemnees into accepting

whatever value the state offered for the property actually

taken or Waiving severance or consequential damages to avoid
an excess aking.’ :

[6] As so construed section 104.1 is nat an unconstitu- -

tional delegation of legislative power. Adequate standards <

appesr in other provisions of the code. Section 102 of the
Rtreets and Highways Code requires the Highway Commis-
sion, before authorizing eondemmation by the department of
any real estate for highway purposes, to ranke a determination
that the ‘*public interest and neeessily require the acquisi-
tion’' and that ‘‘the real property or interest thevein
deseribed in such resolution is necessary for the improve-
ment.'"® Section 103 makes the decision of the commission on
the necessity of the improvoment and of the taking of given
property conclusive,? Section 104 provides a nonexclusive list

TNor does scotion 104.1 authorizo oxeess condemnation for recovpment
purposes, aa tho fexm is used it those eases that disfaver it. The statuto
dous mot suthorizs the state to condemn for the sole purpose of ‘taking .
lands enhanced by the improvement in ordel to retoup that inereaso in
vaiue or for the sole purpose of doveloping the area adjaccnt to the im-
provement for & profit. (Sm Annob, 6 A LRAd 297, 311914} The de-
partment’s purpose is to aveld the windfull tz the eondemnos and the
pubatantinl Josa te the sinte that regnits when saverancs damages to &
severed parecl are equal to ity valus,

BStroats and Highways Code scotion 102: **In the name af the people
of ths State of California, the department may condemn for State high-
way purposes, under the previsions of the Cods of Clvil Proccdure relat-
ing to eminent domain, any real property or interest therein which it is
suthorized to acquire, The dopartment ghall not eommenee any Mich
procoeding in eminent domain unless the eommission Arst adopts a resolu-
tion deciaring that publie interest and mecessity require the asquinition,
epastruction or complotion by the State, neting throagh the dapartoment,
of the improvement for whith the ronl property or interest therein i
required and that the real property or intorest therein doactibed in such
resclution is noceasary for the improvemeat. '’

PHtrects and Highways Code seetion 103! 11Phg resolution of the eom-
mission ahall bo eanelusive evidenek: {(a) 0Of the public noecaaity of such
prepesnd pubtie improvemsnt. () That wuch roal property or isterest
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of various purpeses for which property is deemed necessary.t¥

" Only after these other conditions are met does seation 104.1

come into play.

[7] The power of eminent domain may be delegated by
the Legislature to administrative bodies, (Holloway v. Purcell
(1850) 35 Cal.2d 220, 231 [217 P.2d 665].) Discretion eannot
be abeolute, but ““if the delegating slatute establishes an

" ascertainable standard to guide the administrative agents no -

objection can properiy be made to it.”’ {Wotton v. Bush
{1953) 41 Cal2d 460, 468 [261 P.2d 256].) In the Helloway
case we held that standards found in Strects dnd Highways

_ Code section 100.2 governing the dizeretion of the State High-

way Commission in fixing the location of freewnys were suffi-
ciently definite, Section 100.2 authorizes the commission to
approve the loeation of frecways whenever that location ‘in
its opinion will best anbserve the publie interest.”” The stan-
dards found in scetion 1041 are no less definite, and are
similarly eonstitotional '

[8] The guestion remains of the scope of review of the
department’s decision to condemn excess property. Seetion
103 of the Streets and Highways Code makes the determina-
tion of the Highway Commission eonclusive on the necessity
of taking partleuhr land. If the lkag is for a public use and
just compensation is paid, no constitutional rights of the con.
deninee are infringed by making the imsuo of necessity
nonjusticiable. (People ex rel, Dept, of Public Werks v. Cheva-
lier, supra, 52 Ol 2d 299; sec also Rindge Co. v. Counly of -
Los Angeles (1023) 262 U.8, 700, 708-710 [67 L.Ed. 1186,
1193-1194, 43 B.Ct. 68%].)

[9] The issue of whether 2 taking is for a public wse,
howevor, is jnsticiable, (Peopla ex rel. Dept. of Public Warks
v. Chevalier, supra, 52 Cal2d 299.) The distinction between
the scope of review of the questmns of public use and neeces-
sity was properly recognized in People ex rel. Dept. of Public

therein is peeossary thorefor. (e} Thn.t sueh proposed publie improve.
ntent in plonncd or loented in o manuer which will ba most compatible
with the prentest public good and the least private injury.’”

08treats and Highwayn Cods smetion 104: *“The dapariment may
acquire, either in foe or io any losser cstats or intorest, any veml proporty
whick it sonaiders for HAtate highway purposws. Baal pcmpa-tr
for such purpoees inelndos, t-icnotlimihd to, real property consider
neccpsary for any of the following purposcs: [Herein are listed mch
purposes as rights of way, offiees, parks sdjoining the highway, land-
scaping, drainage, maintonancs, abe.f



VA

&

216 Proruk gx geL, Dipr, Pus, Wks. 1, [68 A.C.
Burestor Courr

Works v. Lagiss (1963) 223 Cal.ipp.2d 23, 39 [35 Cul.Rpir,
554] : **The necessity for the eonstraetion of a highway at the
place designated end in the manner determined by the Com-
mission, together with the amount of land required therefor,
are matters which were eonclusively established by the adop-
tion of the resolution [of necessity]. The question as to
whether the Jand was to be devoted to & pnblic use, however,
as distingnished from private purposes or to accomplish some
purpose which is not public in character, became a proper
issue for the judicial determinatian of the court.” [18] To .
raise an issue of improper excess taking, condemnecs must
show that tie condemner is guilty of *fraud, bad faith, or
_abuse of diserstion in the sonse that the eowdemner does not
actually intend to use the property as it resclved to axe 3t
(L'eople o3 vel. Dept. of Public VWorks v: Clevalier, supra, 52
Cal2d 299, 304), or that the contemplnted use is not a publie
one (sce also People ex rel. Dept. of Public Worlks v, Lagiss,
supra, 223 CalApp.2d 28, 35-44; Yeshiva Torath Emcth
Aeademy v. Universily of Southern Cal. {1962} 208 Cal App.
21 618, 519-620 [25 Cal Rptr. 4221 ; Ooundy of Sen Maico v, .
Bartole {1960) 184 Cal.App.2d 422, 130-434 {7 CalBiptr,
369]; People ex rel. Dept. of Publin Works v, Nahabedian
{1952) 171 Cal.App.2d 302, 306-2305 [340 P24 1053]).

[1e] When, % in this ease, the property i not needed for
the physical construction of the publie improvemeat, the ques.
ton of public use turns on a determination of whother the -
taking is justified to avoid excessive severanee or CORSOGHen-
tial damenes. Aecordingly, if the court defermines that the
excesy eondemnation is not so justified, it must find that it is
not for a public use.

Let a writ of mandate issue ordering the trinl court to
praceed with the triad of the cese under the original eontplaing
in accordance with the views expressed herein.

McComb, J., Tobriner, J., Burke, 4., and Sullivat, J., eon-

-~ eee. CUrTEd.

MOSK, J 1 dissent,
Whenever an illustration of the voracious appetite of
- aequisitive government is desired, the action of the publie
agency here will serve well ag Bxhibit A.
To state the facts is to depide the chse, Needing slightly
. more than a haif scre for & public use (65/100 of an ncre, to

*
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be prm'xse), this governmental department seelks to take §4.03

acres of privale property which it does not need and cannot

use. Its avowed purpeso is to speculate on resale to s pruate
purchaser.

No further discussion should be reguived to decide that the.
proposed condemnation is improper. Yei the agency advances
a strange latter-day cconomics theory that taking more costs
less, and cites as authority Streets and 1lighways Gode section
104.1, If the seetion purports to grant any such power to the
state, it is clearly in confliet with artiele I, section 14, of the
California Constitution, which nrovides that *'Private prop-
erty shail not be taken or ummagcd for public wae withoat just
compensation having first been made to, or paid into court
for, the owner. . . "’ {Itaiies added.) Clearly no publie use
is nvolved in the takin:r of the 54 aercs, for the land is
mlmit‘;edly more than 83 times in excess of that smt.un}iy
required for highway purposes.

Scction 104.1, upon which the state relies, pmwdfm that
““Wherever a part of o parécl of Jand is to be taken for state
highway purposes and the remainder is to be left in such
shape or condition as to be of little value to its owner, or to
give tise to claims or litigation coneerning seyerauce or other
damsage, the departinent may acquire the whole parcel and
may seil the romainder or may exchange the same for other
property needed for stale higliway purposes.”’

A atatute must be miven a reasoaable interpretation. {FPeo-
ple v. Murale (1960} 55 Cal2d 1, 7 {9 Cal.Rptr, 641, 307 P.2d
8331, and cases cited.) It scoms clear that when the Legisla-
ture adopted the foregoing seetion veferring to ‘'the
remeainder'’ after n taking, it contemplated situations in
which an insignificant remnant might remain, As a leading
authority explains, it iy ‘‘not an unecmmen provision in the
statutes relating to the laying out and widening of highways
in, foree in the cities in which sueh conditions exist that, when
part of u parcel of lond is taken and the rerainder is loft in
such eondidon or in sueh & shape a8 1o be of litile value to its
owner, the city may tale the whele and use or sell what it
does not need for the highway, it being felt that it will be less
expensive in the end for the city to take and pay for the
whole of such lots and cither to devote the remnants to muni-
cipal purposes, or, by consolidating contngru.aus remnents, sell
them for & fair price, than to engage in pmtracted litigation
over the question of damages to the remaining land with each
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owner. Tf the owner eonsents or if the statute provides merely
that he may surrender the whole tract if he chovses, no. consti-
tutional objections can srise, for such 2 proceeding doubtless
tends to save the public money ; but, if the owner insists upon
keeping what is left of his Jand, grave constitufional difficul-
#ics would be enepuntered if it was attempted to compel him

" to part with it. Construing such a statute as limited in dts

applicalion to trifling and almost negligible romnants which

would be unsuitable for private use after the part actually-
needed for public use had been appropriated, it would prob-
ably be sustained in some jurisdietions at least as authorizing
a taking for & purpose reasonably incidental to the laying out
of public ways. However, if the proposed taking savored at aill
of a mmnicipal land speenlation, ne court would hesitate to

hold it wnconstitotional.”’ {Italics added; footnotes omitted.)

(2 Nichols on Eminent Domain {3d ed. 1963) § 7.5122(1), pp.

718-718.)

Sueh a “frifling and almost negligible remmant’ ecould
result, for example, from o taking of 51 aeres leaving on
irregular half-aere “residue; but to reverse that ratip, and
deemn 54 acres to be the remainder of a half acre, is truly a

" ease of the tail wagging the dog.

The majority coneade that the parcel of 54 acres here is not
a physical remnant. That should end the lawauit. But then
they advance a novel thenry, neither urged by the parties nor
supported by authorily, that “‘remnant” refers nat enly to
geography but also to value. '

If 50, an inevitable query follows: “‘valne to whom?'’ Sce-

tion 1041 makes it. erystal elear that the criterion is not value

to the state, as the majority erroncously asswie; to jostify
taking, the remainder must be *‘of little value to #is swner.”
By his resistance the owner lhere demonstrates that to him
theve is more than ‘‘Httle value’ in the 54 acres. Even if the
owner did not so contend, however, the court may take judi-

" eial notice that in the context of California’s ecurrent

population explosion, no H4-acre parcel in the state is without
ascendant value. In the case st beneh the purperted ‘‘little
value’’ of the 54 aeres is attributed to the resultant land.
locked condition of the property. Without deciding whether
any property need remain totally inaecessible, property in a
landlovked eondition may readily become marketably vnlunble
merely by acquisition of an sasement for access, or by annexa-
tion of or to adjacent property.

The sccond clause of section 104.1 suggests that the oxcess

5
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taking must provide n beuefit to the state. Without pursaing
the dubious constitutional aspect of that overly broad provi-
eion, in this instance its application is fallacions: so long as
Just compensation for the tuking must be paid, by condemn-
ing over B3 times more property than it needs, & jordiori the
state is paying more than it must necessarily pay.

The theory of the agency iz thst by taking the land not
required for public use, nssertedly of little walue, it will
recoup by resale.! But thers is no repeal of the basie laws of
the marketplace when the state beeones a vendor, 1f the land
is truly of little value, the ptate will obtain little return by
way of sale. Thus, there I no signifieant benefit to the state,
as required by the stetute, in depriving the owner of his prop-
erty. . ’
Nevertheless, the majority insist that ‘The entire parcel
can prebably be condemned for little more than the cost of
taking the part needed for the highway and paying damages
for the remainder. It 8 sound economy for the state to take
the entire parcel to minimize wltimate costs,”” and again
later, the majority stress **that the economic benefit to the
atatc must be clenr.’’ While ag indieated above, I doubt there
is clear economic benefit 1o the state from this excessive tak-
ing, fundamentally I find the concapt of ecenomy, rather than
public nse or public purpose,® 10 be a unique and Ansapport-
able rationnlization to justify the seimure of an individual's
private property.? The state relies heavily on Unsted States ex

YThe recoupment theory hus been rommdly condapgned in Nichols (2
Nichols on Emineni Domain (34 ed. 1663) § 7.6128(3), p. 720): “'al
though manetioned in countrisg in whieh the power of the logisiulure is

- mot restrieled by o writton eomatitution,’’ pecoupment, which “‘invoivos

the faking of the property of ons porasn and the sale of it to another for
iz owa privato twse,’’ has not beon approved in Ameriean jurisdietions,
{8ce also In ro Opindon of Jurtices (1D10) 204 Maan, 607 {41 N.E, 405,
27 LB A. N8, 453]; Aluwood v. IWéllaey, County Nav. IHsi. (Tex. Civ.
App, 1084) 271 8.W.2d 137, 141

2As indieated in Nedevolopmend Agemey v. Heyea {1854} 122 Cal,
App.2d 777, 788 [265 P.2d 105], 't the more madern eourta kuve enlarged
tho traditional definition of public use to imclude “pablic purpose.’ !
Thus slum clearanes was decmed o pulldie putposs, evon though aftor the
taking nand demolition of the slums, redevalopmont was te bo undertaken
by private industry,’? '

Ma Cimoinnali v. Fesler (Gth Cir. 1920) 38 F.24 248, 245, sn Obio
siatute suthorizing oxecess eondemnetion was ariticized: "I it means.
¢« that the proporty may be takem for the purpese of selling it nt a
profit and paying for iho improvement, it is clenyly invelid, . . . [Il%
viclates the dus provess eluuss of the Constitution.”’ {Afd ic 281 U.B.
438, with the United States Suprema Court refraining from an spinion
oh any subject other than complisnce with the shhtas
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rel, T.V.A. v. Welck {1045) 327 U.8. 546 [90 L.Ed. 843, 66
8.Ct. 715] In which 6,000 acres beyond that necded for dam
purposes were taken, and the court there referred to *u com-

- mon sense adjustment.’’ Factoally, however, the case offers
no puidanee to us, for the exeess land was not resold but was
adapted to public Tecroational purposes, authority for whieh
was specifically provided in the T.V.A. act.

What constitutes & publie use is basieally a question of faet,
In Linggi v. Gorovetds (1955) 45 Cal2d 20, 24 [286 P.2d 15),
this court approved the rule: “‘whether, in any individual
sase, the use is a publie use must be detormined by the judi-
eiary from the facts aud circnmstanecs of that ense,’” lere
the trinl court, after hearing evidence and reviewing the facts,
found that the proposed aequisition was not related fo any
public use and was thercfore constitutionally impermissible.
The state does mot complain of an abuse of discretion, or,
indeed, of errvneous conclusions by the trial court; it merely -
maintains that no sourt has the power to review its reliance
on section 104.1. To the eontrary, however, this court held in
People v, Chevelier {1059) 52 Cal2d 209, 304 [340 P.24 598},
that the issue of public use is justiciable in eminent domain .
proceedings. :

. Beetion 1041, a8 interpreted by the state, would lack any
definitive standards and thus clearly de vinlenee to the consfi-
tutional requirsment of due process. The trial court noted in
its memorandom opinion that the state’s right-of-way agent,
as & witness, gave as his opinien undrr the provisions of see-
tion 104.1 **the state would huve a right to take as much as
one thousand acres of private property, oven though it was
net for & public use.” If a thousand acres, why not 6,000
acres ag in Welch, or 10,000 or 100,000 acres? If there is pny
Yimitation whatever on the amount of land the stafe may take,
without intent to devote it to a public use, neither soction
104.1 nor the majority opinion suggests the boundaries. Gav-

: ernment’s cavalier treatment of private property rights,
7T -abjectly approved by the majority; evokes apprehenaion that

i Big Brother may have taken over 16 years before 1984.

Amici curine have complained that the -power of the .
Department of Public Works to condemn any excess property
without limitation becomes a potent weapon to be used against
prospective condemness who refuse to sell at the price offered
by the department. Right-of-way agents, it ie indieated,
demand acquiescence in sale of the desired part of the land at

b
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tha proffered price with a tliveat of a4 punitive taking of all
the ownor’s property, This conld be disregarded as a fanciful
foar were it not for tha state agoney’s petition for writ of
mandate, which candidly admiis that denial of the right of
exeess eondemnation *‘will ‘also have important and substan-
tinl side offcets npen the heretofore suecessful poliey of
petitioner in negotiating the settlement of land sequisitions,”
We cannot be oblivious to the “‘tremendous power in govern-
ment’” and the need for “a growing sensitivity to the
protection of the individual in his relation with govern.
ment,”” ns Justiee Tobriner has written, (Tobriner, Indi-
vidual Rights in an Industrialized Society {19687 54 A, 13 A J
21,223

The majority finally proposs this doctrine: *‘ the guestien of
publie use turns on a determination of whether the taking is
Jjustified to avoid cxcessive severance or eonsequential dam-
ages.”” This concept is completely wrong. Tt irbores the key
word ; use.

Condemnation 38 not o neecssary sntidote for exeessive
dawmages, since the law has always been clear that AXELSSIVE
dmages are indefensible in any ease and under- sl cireumn-
sinnees, and a ready remedy by trial and appeliate courts is
zn-aimb!c. [Code Civ. Proc., §657, zubds. & and 6; Noper v.
MeComber (19383 12 Cal.2d 175, 182 {82 .24 §41) [new trinl

Cpranted] ) Barrety v, Southern Pec. Co. (1929 207 Cal. 154,

168 [277 P. 481] [reversal on appeal}; Meede v. Oakiond
High School Dist. {1931) 212 Cal. 419, 425 [208 P. 037}
[reduction on appeal] ; 2 Within, Summary of Cal. Law (Tth
ed. 1960) Torts, §44d, pp. 1636-1637.) Indeed, thet the trial
judge wus well aware of his responsibility is indicated by his
written memorandum, noting that if excessive severance dam-
ages were awarded, the court would '“be remiss in its duty if
it did not reduce whatever smount was excessive.”’ Quee the
word “fexcosvive'’’ is eliminated from the majority's role, we
eome to the nab of the problem: the atate agency proposes no
use of the properiy whatever, but merely sceks to avoid pay-
ing any severance or consequentml damages even though the
law recognizes such damages as being assessable in appro
printe enses., {Code Civ. Proe., §1248, suba. 2; 3 Witkin, |
Summary Cal Law (Tth ed. 196&} Constitational Law, §23u
P. 2048.) -
T would substitute for the majority’s rule the following:

the question of public use or purposs turns on a factual defer-
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mination of what the public agency proposes to do with the
properiy affcr gequisiiion.

Empinying that test, the triz} court found as a fact that the
properly was ot being taken for s public use. Since land
speculation is elearly not o public use, the trial court was
correct. I would therefors affirm the order, : -

Peters, J., conzurred,
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Minorepdum T0-53 EXHIBIT II

EXCESS CONDEMNATION
IN CALIFORNIA: |
PROPOSALS FOR STATUTORY AND

CONSTITUTIONAL CHANGE

Micuazr JTous MATHRESON?

Condemnors often find it necessary or useful, in taking land for public
projects, to condemn property for purposes other than physical occu-
pation by the proposed improvement. For example, a highway author-
ity may wish to take land adjoining the right of way for resale to private
mtemuoneondmonihatnousebemadenfthepmpenywhichwm
interfere with the safety, utility or beauty of the highway.* Or, where
mlyaporumxotaparmhsneededforthemghway. the condemsor
roay want to take the entire parcel 1o avoid leaving remnants of such
size, shape, or condition as to be essentially useless for private purposes,
or to avoid the payment of severance damages.* Finally, the bighway
authority may simply wish to condemn adjacent property for resalt at a
profit to reduce the cost of the highway project to the public.?

The powers of various public authorities in California to engage m'
such “excess condemnation™ have accumalated over the years in piece-

» Member, Statz Bur of Californin; AB. 19565, Stenford Univenlty; LL.B. 1968,
Stanford University.

This eriicle was prepared by the awibor for the California Law Revision Com-
mimion and it published here with the Commissions consent. The article was pre-
mmmmmmmmmmmmwmmm
mission in itz study of condemmaiion Jew and procedure. However, the opivlons,
conciusions, and recommendations comtained in e article are entirely those of the
author and do not nscessazily reprasent ot reflest the opinions, conclusions, or recom-
mendations of the Catiforniz Law Revision Cammision.

1 See. ep., Cri. S15. & H'wavs Cope # 1043 (West 1556).

? See, 6., CaL S1a & Hwavs Coos § 1041 (West i956). Sew clro statoies
of other states cited in Petitioner’s Petition for Hewring, Appendix C, People ex rei.
Department of Public Works v. Superior Court, 68 Cal. 24 208, 436 P.2d 3412, 65 Cal.
Rptr. 342 (1968),

¥ See, ¢.3., City of Cincinnati v. Vesier, 33 F2d 242 (6th Cir. 1975), off'd on
other grownds, 281 VLS. 439 (1938) {the lower covrt declared such s purpose invalid
and the Supreme Court ducked the lsioe)
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meal fashion. The area lacks overail uniformity and includes some
powers that may be inconsistent with the holdings of the California
courts on constitutional questions, While the problem of excess con-
demnpation has received extensive theoretical treatment by a number of
commentators,® specific proposals are necded-to make the statutes and
constitutional provisicns goveming excess condemgation more uniform
and raticnal This Article cutlines & variety of measures deagned to
accomplish this purpose.

I GBNERAL LIMITATIGNS ON ExXCESS CONDEMNATION

A, The Scope of Excess Condemnation

It is not £asy to define with precision what the Caljifornia courts include
within the term “excess condemnation.” The term has miost often been
wsed by commentators ta refer generally to the taking of property got

“physically necessary” for a public improvement.” However, California

courts are prohibited by siatute from inquiring into the necessity of the
manner or extent of improvements undertaken by most of the major
public authorities with eminent domain powers.® In People ex rel. De-
pariment of Public Works v. Lagiss," for example, the Court of Appeal
refused to consider an awner’s contention that one of these condemnors
had teken more land than was actually necessary for the construction of
a state highway, holding that this question of necessity was “not jus-
ticiable”™ for any purpose and that the only permissible inquiry was
“whether such property was acquired by the condemnor with the intent

¢ Ses, 0.5, B, Cusmian, Exces® CONDEMNATION {1917); 2 P. NicmoLs, EMavaNT
Dostare § 75122 (3d ed. 1964) [horeinafter cited as Nicwors); Capron, Excess
Condemnation in California—A Further Expansion of the Right 10 Take, 20 HasTings
L.J. 571 {1969); Comment. Excess Condemnation, 18 Canr, L. Rev, 284 (1936).

§ See, g, Comment, Eminent Domain; Excess Condemaaiion, 43 N.Y.ILL, Rev.
795 (1988); Note, An Expanded Use of Excess Condemnation, 21 U, Pite. L. Rav. 60,
61 (1955},

"8 See, #g, CaL. Civ, Puo. Cope § I241(2) (West Supp. 1968} (imvigation,
sanitary, water, transit, school, snd public wtility districts, but only where the taking
#s within the teeritorial limits of such district); CaL. Eouc. Cooe 4 23152 (West 1960)
(University of California); Cat. Govir. Conz § 15855 (West 1963) (State Public
Works Board); Cat. HEatTH & Sarety Coon § 34878 (West 1955} (Limited Dividend
Housing Corp.}; Car. Pus. Res. Cope § 6808 {West 1956} (State Lands Commissicn);
Car. Sva & H'ways Copxy § 103 (Went 1956) (Depariment of Public Works); id. &t
§ 30404 (West 1956) (Toll Bridge Avthorityy: Car, Warter Cobr § 251 (West Supp.
1968) {Department of Water Resources), id. at § 3595 (West 1956) (State Govern
ment snd Reclamation Board).

T 223 Cal. App. 2d 23, 35 Cal. Rptr, 554 [1963),
3 14, at 41, 35 Cal Rptr. st 365,
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of not putting it to a public use.”?

It would appear, therefore, that the term “excess condemnation™ is
geaerally used by California courts to refer only to the taking of Iand
which the condemnor intends to use for purposes other than physical
occupation by the improvement.'® In *his sense, excess condem-
pation does not include takings for future public use' or the resale of
property originally taken for the physical use of the improvement but
later found to be unnecessary for that purpese.

At least one California commentator has defined excess condem-
pation in a more limited and precise sense to refer only % the takingof -
property for the purpose of resale to private persons, with or without
restrictions as to its subsequent use.!* This distinction has analytical
merit since it sets out an objective and relutively precise means of
identifying the cases of groatest public concern, where the condemnor

_is most tempted to take Jarge unneeded parcels purely for speculative
purposes. Nonetheless, for the sake of convenience, this Article uses

the term in the more general and descriptive sense mplcyed by the
California courts.

Courts and commentators have generally recognized three types of
excess condemnation authority, depending upon the sitvation of the
land and the purpose of the condemnor: (i) protective, (2) remapant, -
and (3) recoupment. In protective condemnatios, the condemnor acts
to protect the utility, safety, and beauty of an improvement by taking
adjacent land, often for resale to private persoss on condition that
futurs owners refrain from injurious uses of the property.'* In remmnant
condemonation, the condemnor needs only a portion of & parcel for an
improvement, but takes the entire parcel to avoid leaving a useless
remnant or the payment of severance damages.** Io recovpment con-

8 Jd, at 41, 35 Cal. Bptr. at 355-66. See alic Peopls ex rel. Department of
Pub. Works v. Chevalier, 52 Cal 2d 299, 307, 340 P.2d 598, 603 (1959); Reid v.
Siate, 193 Cal. App. 2d 799, $03, 14 Cab. Rpte. 557, 601 (1961).

0 See, £.z., Flood Contwol & Water Corzervation Dist. v, Hoghes, 201 Cal. App.

- 3d 197, 214-15, 20 Cal. Rptr. 252, 26263 {1962). Cf 2 MNrcwows at 7.223{2]

{discussing taking for future needs).

11 Car, STa. & H'wavs Cone § 10456 {West 1956) (uumoﬂuns taking for tﬂraze

wael

18 Sep, g, 2 NicHows at $ 7223,

18 Commenl, supra note 4, at 285, Ser clso R CutivaN, supra noie 4, at 2,

14 T MNacsors at ¥ T.512202%: Capron, supra note 4 at 3R8-91; Note, sepra
node § at 62-64.

18 2 Wicnors ai $ 7.5622011; Capron, supra uole 4, af S32-EE; Note, npra pote
5 a6
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demnation, the condemmor takes land benefited by the proposed im-
provement 1o recoup the value of such benefits through resale to private
persons.*

Legislation authorizing the first iwo types of excess copdemnation is
common in this country, bui independent recoupment condemnation
powers are seidom authorized by statute or pepmitted by the courts.””
California follows this genera! trend, authorizing various condemnors
to exercise certein types of protective™ and remnant”® condemnation
but not independent recoupment.® These California provisions will
be avalyzed in detail after a brief consideration of the general limi-
tations on the exercise of excess condemnation powsr.

B. Auikority for Excess Condemnation

The power of eminent domain is penerally said to be inherent in the
sovereignty of the states, and no exprese authorization in the federal or
state constitution is necessary to empower a state legisiature fo invest
state agencies with such powers of condemnation as it sees fit.™ Ag-

cordingly, language in the California constitution authorixing one type -

of excess condemnation does not prohibit or restrict the exercise of any
other type by public condemnors.*

It has often been stated that proper statutory suthorization is neces-
sary for the exercise of eminent domain powers by public authorities,
and that substantive due process is vioiated by public takings in the
absence of such authority.® Ii is net clear whether condemnors with
general emivent domain powers may engage in excess takings for pub-
lic purposes without specific statutory anthority, but in practice, con-
demmors with any substantial need for excess condemnation authority

8 2 NichoLs 8t § 7.5022{31; Capron, swpra note 4, at 591-95,

1% The laws and decisions of other states are wammarized i Asno, § ALR.
34 297 {1966) and 2 MNicrors ot # 7.5122,

I8 Sea text actompanying noes 41-45 infra.

1 Ser text accompanying notex 52-57 infra.

0 See ioxt accompanying notes 0609 infra.

8 Albert Hanson Lumber Co. Lid, v, United States, 261 U5, 581, 587 (1923)
{conditionsd enly by fust compensation clause of (he fifth amendment); People ex rel.
Department of Poblic Works v. Chevalior, 52 Cal, 2d 299, 304, 140 P.2d 598, 601
{i959) (limited by *“public use” and *“just compensation”); Eden Memorial Park A
v. Saperior Court, 18% Cal. App. 2d 421, 425, 1 Cal. Rptr. 189, 192 (19613,

22 People ex r2l. Departmaent of Public Works v. Chevalisr, 52 Cal. 24 299, MM,
340 p.24 598, 601 (1959); Peopls ex rel. Depirtment of Public Waorks v. Garden Grove
Farms, 23 Cal. App. 2d 666, §71-72, 42 Cal. Rptr. 118, 121.22 (19633,

35 Sse o.p., People v. Superior Court, 10 Cal. 2d 238, 295.96, 73 P.2d 1221, 122§
{1937); 1 Nachois st § 4.9,
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are governed and limited by statute.®  Furthermore, where the validity
of an excess taking js chalienged, the condemnor’s position is much

_ stronger where the legislature has expbceitly declared that the excess

taking is for a legitimate public purpnse® In such cases, the courts
are usually reluctant to dispute the legislature’s findinge, and ordinarily
confine themselves to determining wisether the particular project of the
condemnor serves the purpose which the legislature iatended. Tt is
prudent, therefore, to make separate siaiatory provizion in all cases for
the excess condemnation authority of agencies with ¢minent domain

power.
C. The “Public Use" Requirement
Both the federal®® and the California® constitutions implicitly restrict

the power of eminent domain to the taking or damaging of property for
a “public use.” Early decisions interprating such provisions took -a

highly restrictive view of the eminent domain powet, aund held that no -
- taking could be for a public use unless the property condemaed was

ctually to be used by some significant portion of the public.® How-
ever, as the need for governmental involvement in private activities
began to expand, many courts began to accept as “public” any use which
substantially contributed tc the general utility and facilitated the achieve-
ment of public purposes, even though private interests might incidentally
benefit from the process.”

In California, whete public construction and development has been
of particular importance in the exploitation of natural resources and the
growth of urban centers, the courts have adhered to this broader view,®

¥ See text accompanying nowes 4143, 52-57, 105-09 ixfra.

3 Sey Voople ex red Drepartwsat of Public Works v. Superior Court, 68 Cal. 24
206, 210, 436 P.2d 342, 145, 65 Col. Rpty, 342, 145 (1968):

It & for the Lagisiasture to determine whet shall be deemed s public use for

the purposes of eminent domein, and ifs jucgment is binding unleas there i

no “possibility the tegistation may bs for (he welfare of the spubhc."
Linggl v. Garovotti, 45 Cal, 24 20, 24, 286 P2d 15, 1§ (1535) quoting University of
5o, Calif, v. Robbing, § Cal. App. 2d 523, 525-26, 37 P.2d 163 {1934}, cerr. denled,
295 1.5, 738 (193%).

M (S Covsr. amend, V., § 7{a) bas been held epplicable to the sintes via
the fourtecnih amendmenl. See, 2.5, Chicago, B. & Q. RR. v Chicsgo, 156 1.8, 126
{1897); City of Cincionmil v, Yestor, 33 F24 242 (6th Cir, 1529, off'd, 281 U3, 439
{1530).

27 Cai. Coust. art. 1, # 14 {expiicit *poublic use” reqnirement).

1% Sep r.p., 2 Nicaons st § 7.2{1]; Comment, supra note 4, af 287,

W Ser, £g., 2 Wicnois at $ 7.2[121; Annot, 5§ ALR.3E 257 {1966},

80 Sep 2., Baner v, County of Venlura, 45 Cal. 2d 276, 284, 289 P2d 1, 6
(1955 Water Dist. v. Benmnett, 156 Cal. App. 3d 745, 743, 220 P.2d 336, 538 (1958);
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and have come to include a5 a “public use” any utilization of the prop-
erty “that concerns the whole communily or promotes the general in-
terest in its relation to any legitimate ohject of government.™  There-
fore, California condemnors may take properly to facilitate its use by
private persons in a manner more conducive to the general welfare, so
losig as private gain is only incidental to W% main public purpose, and
the public is protected by controls or restrictions on private use.™®  For
example, land may be taken to provide services to the public even
though private interests are fo use the land and benefit thereby.®  Fur-
thermore, the condemnor may rcalize income from unrelated private
uses where they are consistent with the intended public use or whare the
land is not iomediately o be used by the public.®

Some courts have gone even further in broadening the scope of per-
missibie takings where the condemnation of a particular piece of prop-
erty is “incidental to” and “necessary for” the completion of an im-
provement, and wherc the condemnor has no reasonable alternative
means of achieving its legitimate purposes, even though the property
itself is not literally to be “used” for any but private benefit. This doc-
trine has frequently been employed in “substitute condemnation” cases
—where property is taken for transfer as compensation to other land-
owners whose property is necded for the condemnor’s improvement.®
Although Califorpia courts have not yet dealt with the validity of such
substitute~condemnation statutes,™ the Court of Appeal implicitly ap-
proved this rationale in Redevelopment Agency v. Hayes,> holding
valid the taking of property in an urban renewal project for clearance
and return to private owners, subject to restrictions protecting the pub-
lic. There, the court appeared to accept the proposition that the bene-
ficial eifect of the taking rather than the actual use of the property afier

Redeveiopment Agency v, Hoyew, 122 Cal. App. 2d 777, 803, 266 P.2d 105, 122,
cert, denied, 348 U5, 897 {1954, ) )

N Frustuck v. City of Fairfaz, 212 Cal App. 72 345, 358, 28 Cal. Rpir, 357, 365
(19563).

I} See, ez, Loy Angrles v. Anthony, 224 Cal App. 2d 103, 36 Cal. Rptr. 308,
cert. dendad, 376 U5, 563 (1864): Redevelopmeant Agency v. Hayes, 122 Cal. App. 24
TT7, 228 P.2d 105, crrl. denied, 148 U S, 887 {1954).

1 Sre, e.g., Los Angeles v, Anthony, 324 Cei App. 2d 10, 36 Cal. Eptr, 308,
cerl, denied, 376 .5 %63 {19464,

34 See, eg., People ex rel Depattinent of Public Works v. Nahabedian, 17}
Cal. App. 24 302, 307-05, 340 £.24 1053, 1055-57 {19593,

38 See Comment, Swbstiiute Condernation, 58 Caur. 5. Rev. 1097 (1966),

30 fd st 1113, ’

81 122 Cal, App. 24 T77, 226 P.2d 105, cerr. denied, 348 115, §97 (1954).

Ll
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the taking might justify condempalion.® i would seem, therefore,
that the public-use reqrirement will be held satisfied in California where
& taking is itself substantially necessary for the accomplishment of the
public objectives served by a project, given a lock of reasonable alter-
natives available tc the condemmor. ¥

S B
In excess condemnation, the condomuor often intends that private
persons will use the property after 1t i taken and is aware that these
persons normaily will benefit from that use. As in the case of other
takings, however, thic does not by itself render the condemnor’s actions
invalid. Rather, in sccordance with the presant thiaking of California

- touits on the general problem of public use, it would seem that excess

condemnation: Is valid where the public will derive such & benefit from
the contempiated private use, or from the tsking itseld, that any private
benefit can be regarded as “mrerely incidental, ™o

With this genecal background, the three individual types of excess
condemastion can now be examined and the possible changes in the -

California law governing each type can be discussed;

. ProrscTive CONDEMNATION

Governmental 2gencies wishing to protect the safoty, utility and beauty
of their improvements from deleterious conditions and uses of surround-
ing property often take the adjoining lard, sometimes to develop it or
to correct any harmful conditions, and resell it to private persons on
condition that future owners refrain from injurious uses.  Several con-

88 id. a1 750. Bee aiso the nrhan repewsl decisions of otber jorisdictions noted
in Nots, supra pole 3, at 64 n.d,

% Ope important practical differencs Letween this rationsls and vieviong che-
orics of public use should be stressed, In Californis, the condemination resclutions
of most of the major condemnrors are vonclngive on the issae of Hhe “nacessity” for the
taking proposed. See oote § supra.  Therefors, opce the conrls have dotermined
that such a iaking it for a public nse, they are preclvdsd from further ingairy into
ke necessity for the improvement. ihe extent of the teking, or (the manner of its de-
sign and construction. However, (o che extoni tha this cxuanded theery of public
use depends upon soms evelnation of the sefative necessity of the taking as & mekne
of sccomplishing the condemnor's objectives, there may be grealer scope Tor judicial
serutiny imto the propriviy of the condennor’s decision 1o aim,

¥ One commentator in spother jwrsdiction bas proposed the following ximilsr
sest for the validity of excews tzkings:

{Tlhe test it that the excess condemnation showld ba part of a sinple, Insep-

arable plun for the accomplishment of a public purzase. The excess property

must bs taken af the some fime a3 the baat physicatly neogssary for the poblic
improvernent, the excess properly st be thal which is specially affecied by

the improvement, and the taking of the oxcess propenty must benefit (he

public in somo specific and definable way , . .

Node, supre note 5, at 70 (emphasis in origiral),
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stitutional and statutory provisions authorize California condemnors to
engage in excess condemnation of this {ype. Somse set no limit on the
amount of property that the condemnor may take. Typical of this
variety are provisions for condemnation to protest the scenic value of
certain highways*! and the safety of aircraft entering or leaving air-
poits.*®  Oxhers restrict iakings to land within a cerlain distance of the
improvement, Section 14% of Article ¥ of the Califoraia Constitution
imposes & 200-foot limit on protective condemnation for memorial
grounds, sireets, squares, and parkways.®  This limitation ls followed
in statutes implementing Section 14%.4 Similarly, profective condem-
nation for state dams and water facilities is limited to Jauds within 600
!ee-t.“

it seerns fairly clear thai excess takings for the primary purpose of
protecting the safety, utility or beauty of a public improvement would
be treated as being for a “public use” by the California courts.  Such

takings have uniformly been upheld whete consistent with any specific.

constitutional or statutory Hmitations.®® The reason for this uniform
acceptance is apparent: the public derives a clear and immediate bene-
fit from the use of the land by the condemnor itself or by privaie persons
in accordance with the restrictions imposed by the condemnor.

Section 14% of Article I of the California Constitution, the source of
most of the statutory limitations on the amount of excess Jand that may
be taken for protective purpnses, was adopted in 1928, apparently in the
belief that no excess condemnation powers could be granted without
specific constitutional authority.!™ That view has sioce been expressly
rejected by the California courts on scveral occasions.®® There is, there-
fore, no need for constitutional suthorizations lke Section 14% which

) Car, Gov'r, Coniz §8 7000-0) {West 1963},

13 Car. Crv, Pao. Cove § 12394 {West 19535},

43 Part of each parcel saken must be within 150 feet of the improvement snd all
of the land taken musi be within 200 feet of i, Cac. Consr, art. T § 1434,

4 Ser Car. Gov'r. Coop B 190-96 {West 1955 CaL. St & H'wavs Cobpg
$ 1043 (Wast $956),

45 Car. Wares Cone § 255 (West Supp, 1968}

48 See, £z, Pecple ex rel Department of Public Works v, Eagiss, 223 Cal. App,
24 23, 35 Cal. Rpir. 354 {1963) Flood Control and Water Conservation Dist, v.
Hughes, 201 Cal, App. 27 197, 20 Cal. Bpis. 257 (19672

47 People ex rel. Department of Public Works v, Superior Court, 53 Cal. 24 206,
212, 436 P.2d 342, 346, 65 Cal, Rptr. 342, 345 (1958) (citing 1928 Bairor PaMruLET,
ARGMENT FOR PrOPOSED SENATE CONST'L AMENG, Mo, 168},

45 See, 5., Feople ez rel. Demariment of Pub. Works v. Chevalier, §2 Cal. 24
139, 304, 340 P.2d 598, 60F (1959); People ex rel Department of Pub. Works v,
Gaurden Grove Farms, 231 Cal, App. 2d 668, 670-72, 42 Cal. Rpte. 118, 122 (1965
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impose excessive rigidity on the Legislature in ifs ordering of the powers
of condemnors. Accordingly, Scction 14% can and should be re-
pealed.

Furthermore, presen: statutory anthorizations for protective condem-
astion should be replaced by 2 single uniform provision expiicitly grant-
ing each agency with eminent domain powers the auithority to iake Jand
to protect the agency's improvenents and their envirops and to preserve
their view, appearance, light, air, and usefulness. Where the condemnor
intends to retain the excess Jand, the fipancial burden of condemning
and paying for large stretches of land without expectation of resale
should sufficiently restrict ambiticus condemmorns.

However, there may be & real need o restrict the diseretion of the

major condemaors, whose resolutions of coadeinnation are conclusive
on the issue of necessity, in the protective taking of excess land for the

. purpose of resale. In many cases, for exampie, such condempors may

be tempted to 1ake large smounts of land in the neighborhood of
highways for scenic protection, or im the geoeral vicinity of water and
flood control projects for physical protection, where there is in fact little
need for extensive condemnation, where public purposes might readily
be served by less drastic measures,’® and where the condemnor’s pri-
mary interest in taking the land msy be to enrich the public treasury by
resale at a profit. Absent further statutory restrictions, the courts
would probably be unable to exercise any effective control over such
protective exoess takings.

Nevertheless, absolute limitations on the amount of land that a con-
demnor may take are unnecessarily arbitrary and restrictive, There
may be many instsnces, for example, in which a highway or flood con-
trol authority wouid legitimately peed to protect ifs projects from uses
and conditions on land lying beyond zny reasopable uniform distance
limitation, and yet find uncconomical the taking and retention of all
such property. In such cases, the condemnor should be able to condemn
the land for resale, subject to appropriate pratective conditions.

In place of fixed distance limitations, thercfore, it would bz prefer-
able to allow judicial inquiry into the necessity for all protective takings
for the purpose of vesaie.®® This would erable landowners to place in

i Sep R. CUSHMAM, supra note 4, st 37-96

K0 See People ex rel. Deperiment of Public Works v. Lagiss, 223 Cal. App. 24 23, -

35 Cal. Rptr. 554 (1963).

81 'The condemnor wonld, of course, nod be required 1o demonsteate the ab

wlute necessily of the proposed moteetive (aking o ihe construclion and operation
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issue the need for excess protective condemnpation in the manner and
extent proposed, and the adequacy of less drastic and costly alternative
means. of accomplishing the same public purpose, including the takiag of
protective easements raiher then the entire fee. However, the con-
demnor’s resolution should stand as prima facie evidence of necessity in
each of these aspects, and objecting iandowners should bear the burden
of pleading and proving the existence of less onerous alternatives. Al
ternatively, excess condemnation within a fixed distance of the improve-
ment could retzin the conclusive presumption of necessity, and only
takings in excess of such limits ba subjected to judicial examinations of
necessity.  In either case, once the courts are cmpowered to examine
the necessity of excess protective takings for resale, a single uniform
provision for all agencies becomes practical  all can operate and be

supcrvised by the courts under the same basic standard of necessity, A~
multitude of individual limitations ou the protective powers of cach

condemnor woukd no longer be needed.

Finally, a condemaor taking land for protective purposes might be -

required, before disposing of the excess to third partics, to offer the
same property to the condemnee on the same terms and subject to the
same conditions under which the condemuor proposes to sell the parcel,
While such a limitation might restrict the condemnor’s ability to secure
the most favorable and profitable disposition -of the property, it would
also protect the condemnee’s special interests in retaining his own land.
In addition it would minimize the possibility of coercive use by a con-
demnor of protective condemnation powers to secure a more favorable
deal with the condemnee on the acquisition of other proparty.

HI. ReMNanT CONDEMNATION

The construction of a public improvement often requires the condem-
nation of only part of the parcels along the perimeter of the project.
This is particularly true where the location and physical extent of the
improvements are determined by engineering and {unctional consider-
tions, as in the case of highways, water projects, and the like. In some
cases, the condemnation of only the parts actually required would leave
fragments of such small size, irregular shape, impaited condition, or
inaccessibility as to be virtually uscless to private interests and of little

of the improvement, but only reascnable or praciical necessity given the slicenstives
open to him,  Sge, e, People ex rel Depoariment of Met. Res. v. O'Coonell Bros,
204 Cal. App. 2d 34, 4D, i Cal Rpar. 350, B4 (1962); Flood Control & Water
Conservation Dist, v, Hoghes, 201 Cal. Apo, 2d 197, 213, 20 Cal, Bpir, 232, 262 (1962).
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or no value to their owners. In these cascs, it may be perfectiy sensible
for the condemnor to take such remnanis and, where possible, to con-
solidate or develop them so that they may be resold o private persons
in useable condition.

In California, a number of statates authorize the taking of an entire
parcel where only part is needed for an improvement. Typically, these
statutes vary from agency to agency, ofien with little or no apparcat
reason for the differences.™ Two basic types of statutory provisions
are discernible, however: (1) those depending upon the quantum of
damage to the remainder and (2) thosc depending on the actual or
potential Hability of the condemnor to pay comgpensation to the owner.
Provisions of the first type, for example, allow the taking of the entire
parcel where any remant is “to be left in such shape or condition as to
be of little value to its owner™® or where “the construction of the pro-
posed public improveroent thereon wiil interfere with reasonable access
to the remainder, or will otherwise cause substantial damage to the re-

mainder . . . "% Typical of the second type are provisions permitting '

the taking of the entire parcel where the taking of part “would leave the
remainder thereof in such size or shape or condition as to require such
condemnor {0 pay in compensation for the taking of such part ap amount
equal to the fair and reasonable value of the whole parcel,”™ or where

5 For exareple, the remnant-condemnation avthority of adjeining flood coowol

and water districts often weries without apperent mustification. Compare, San Diego
County [CaL. Warex Coog § 105-6(12} (App.) {West 1962)] and Orange County
[Cai. Waren Cope § 36-16.1 (Apr.} (West 1936)] with Alameda County [Car.
Warer Cooe § 55-28(a) (Apr.} (West 1556)] and Sknts Clara County {Car. Wams
Coos § 60-6 (Apz.} (West 1556)1.

B AL, S7s. & H'weavs Cope § 104.1 (West 1955} (Department of Poblic Works):
id. st & 9431 (West Sopp. 1968} {county highway authorities}); CaL. Warer Copr
% 254 (West Supp. 1968} (Department of Water Resourees); fd at § 28590.1 {Recle-
mation Board); i at § 115752 (Depantment of Water Resources); id. at § 43533
{West 1966) {water districts),

MO WaTER CoptE b O28-165 (APP) (Wesl 1968) (Los Anpeles Couoty
Flood Control District); id. at § 36-16.1 [Crenge County Flood Control District);
id, at § 4892 (Rivemide County Fiood Contrel and Water Conservation District);
id, a1 § 49-6.1 (San Luix Obispe County Flood Conirel and Water Conservation
District}; id. at § $1-3.4{d) (Santz Barbars County Water Agsncy); . st § &0-6.1
{Sentz2 Clara County Flood Control sad Water Ceaservetion Disiriet); i ot § 74-5
f12.1) (Sants Barbara Couaty Flood Contol and Water Coussrvation Disteict); see
alto Id, wt § 28-163% (Lot Angeles County Fleod Control District).

58 CaL Orv, Pro. Cooz § 1266 (West 1955} (cily and county highway authori-
tiea); CaL. WaTen Cook § 105-6{12) (Arr.} (West 1968} {San Dicgo County Flood
Contral Dictrict); see also Car. Pua, UTiL. Cooe § 1504 {Wesl Supp. 1968} which
permits the condemnation of all of the properly of & private vtility in en operating
waler service system where the condemnor wouid otherwise be required to pay com-
peusation equal 10 the value of ali such property for & taking of part,
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the partial taking would “give rise to claims or litigation concerning
severance or other damage . . . "*  Often, the statulory anthority
of particular condempors will consist of a combination of more than
one of these provisions.”

These two types of provisions are, of course, closely rclated since
the measure of compensation te the owner is roughly designed to cor-
respond to the damage te his parcel: for example, an owner who is
Teft with a remainder s heavily damaged as to be of no value in its
severed condition must be compensated by the condemnor for the mar-
ket value of the entire parcel® There may, however, be important
differences since some elements of actual damage to property are non-
compensable,™ and some benefits rendered by the improvement are not

Jegally cognizable.®

Remnant takings have been upheld by the courts in some circum-
stances as valid takings for a public use.** Basically, the courts have
relied on two rationaies: first, that the condemnation is necessary to.
return the property to productive private use, and second, that the con-
demnation is necessary to miniraize the cost of the improvement to the
condemnor.

A. Restoring the Remnan! io Productive Use

The result of a series of partial takings along a highway improvement
would often be & string of unsightly and useless strips and wedges.
These might lie unused and unproductive for long periods of time.
In some cases, the only feasible method of restoring these fragments to
productive use is through condemnation and consolidation by the con-
demnor. The obvious need for such takings in the development of

28 Cay. S1s. & H'ways Cope § 104,17 (West 1956) (Depanimeat of Public Worka);
i st § 9430 (West Supp. i968) fcounty highway euthorities); Cat- Warex Cong
B 254 (West Supp. 19683 (Depariment of Water Resongoes); /. a1 § 8590.1 {Recla-
mation Board): i, at § 115742 {Department of Water Resources); id. at § 43533
{West 1968) {water districis).

5% Sse, 2.2, CAL. WaTer Cooe § 254 (West Supp. 1968) (Department of Water
Resouroes); Oal, S & Hways Coog § 1043 {West 1955) {Department of Public
Works).

¥ Ses generally, on compemsation for partial takings, Car. Cowr. Epuc. B,
CALIPORNIA CONDEMNATION PRAcTice $§ 4.1-22 {1960) [hercinufier cited a3z CORDEM-
MaTIoN PracTict]; 4 Nichors ot §5 12.2.22(2; L. Owsir, VaLUarion Unpeir EMINENT
Dodane §% 4765 (2d ed, 1953} [hercinafier cited as OmagLd,

5% Spe, ¢.p., CONDEMNATION PRACTICE §Y 4.11-.13,

85 Ser, e, L4 ot £5 4.16-17,

#1 See, eg., 2 Micetous at 3 7.5122111; Annct, § ALR.M 297 (1366).
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streets in- congested areas caused the courts in California® and else-
where®® to hold them valid from an carly date, The courts held that the
use of the remnants taken woukl be sufficiently “public” because of the
benefit to the community from the removal of unsightly fragments
along the public improvement,® the facilitation of business growth and
expansion along the route which the improvement was often primarily
designed to encourage,” and ihe generation of tax revenues by the
productive use of the fragments after consolidation.®® Since the actual

use of the parcels after condemnation has therefore been keld sufficiently

public, there would be no need to justily the taking of such remmants as
B necessary incident to some other valid laking.

The condemnation of cxcess remnants of littls or no valve in their
severed condition 5 clearly authorized by each of the provisions found
in the California statutes noted above, whether of the damage-to-the
remainder type® or the amount-cf-compensation type.™ Takings of
this sort rarely cause the courts much difficuity. However, none of the
California remnant-condemnation statutes are limited to parceis of small
size. All apply, in addition, to partial takings that cause the requisite
quantum of damage or necessitats the requisite amount of compen-
sation even though the remainder is of appreciable size. This situation
usually arises where large remaindzrs are cut off from reasonable access
by highway or water projects and rendered economically useless in their
landlocked or waterlocked stats. The pioblem has been of particular
importance in the last two decades in California with the massive con-
struction of limited-access freeways.™

Traditionzally, the courts have been reluctant to allow the excess

88 See, e.g., Union High School Dist. v. MecDonald, 180 Cal, 7, 179 P. 180
{1319, Pecple v. Bodilier, 108 Cul. App. 2d 832, 239 P.2d 914 {1952), ‘

93 See cases cited io Annot, § ALR. 3d 287 (1966); 2 Muwaors et & T.5122010,

* Eg, Poople ¢x rel, Depariment of Public Works v, Lagiss, 223 Cal App. 2d
23, 35 Cal Rpir, 534 (1963 People v. Thomas, 105 Ozl App. 2d 332, 239 P.Md
814 (195D,

85 fee 2 NicwoLs st § 75122,

“u 1

§T See text accompanying notes 3%-39 supra,

8 for text accompsnying notes 5354 gupra.

8 Lo Xl acoompanying notes 53-58& supra.

Y6 As of February 28, 1967, the Depariment of Public Works bad 190 parcels
of land under condemnation proceedings, 77 of which wers landlocked by partial takings
In freewsy construction and 72 of which were olherviss damaged by such construc-
ton, Petitioner's Pettion for Hearing 5, and Appendix B, Prople ox rel, Depart-
ment of Public Works v. Superior Court, 61 Cal. 2d 206, 436 P.2d M2, 65 Cal. Rpis.
342 (1968).
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taking of large rempants.”™ Even some judges™ and commentators™
today appear to regard minute size as a necessary prerequisite to a valid
rempant condemnation. However, if the taking of the entire parcel by
the condemnor were necessary to return landlocked remainders to pro-
ductive private use, there would seem to be no real reason to distinguish
between remainders solely on the basis of size.  Indeed, the retum of
large remainders to productive use would be of much greater benefit to
the public in terms of the revenue generated, the economic benefit to
the community, and the elimination of upsightly parcels slong the right
of way.

However, condemnation for resale shouid not be necessary to rem-
edy such deprivations of access, In cases in other jurisdictions, private
persons have been allowed to acquire property of adjoining landowners
for the consiructica of access roads to landiocked parcels.™  Although
California courts apparently have not yet recognized this as a general
right of property owners,’ the doctrine might be developed in this
area. In any event, it would appear that the condemnation of property
by a public agency to provide aceess to a parcel landlocked by its own

project would be a valid taking for a public use,” and proposals have

been made to make California statutory authority for such takings ex-
plicit and uniform.™ So clarified, this power of a condemnor to
remedy deprivations of access caused by its own improvements would
eliminate any justification for the taking of large remnants solely as a
means of returning the property to productive private use, Where the
condemnor deems the construction of new access to a landlocked parcel
impractical or uneconomical, its decision is tantamount to a conclusion

T1 $re, &2, 2 NicHoLS at § T5122{1].

T See, e.g.. Poople ex rel. Department of Fublic Works v. Saperior Court, §8 Cal,
24 206, 217-18, 436 P.2d 342, 349-50, 65 Cal. Rpir. 342 349-50 [1958) (dissenting
opinion),

7* Spe Comment, supra nvie 5, a1 7993800,

T6 See, o4, State 2x rel. Huntoon v, Superior Court, 145 Wash. 307, 260 P. 527
(1927; Komposh v. Powers, 75 Mont. 493, 244 P, 298 (1926); Derryberry v. Beck,
153 Tenn. 220, 280 S.W, 1014 (1926}

98 Compare Genersi Pet, Corp. v. Hobson, 23 F.2d 349 (5.0, Cal, 1927) and
Sierra Madre v. Superior Cn, 191 Cal, App. 2d 387, 12 Cal Bptr. 836 {1961) with
Linggi v. Garovolti, 45 Cal. 2d 20, 286 P.2d 135 {1955} and Car. Civ. Cooe § 100!
{West 1554}, See ofro Note, Eminent Domzin: Right of Exercise by 3 Private Person,
44 Caviw, L. Ruv. 785 (1956},

™ See, e, Los Angeles v, Lesvis, 119 Cal 164 (1897); Sherman v, Buoick, 32
Cal, 241 (1867). :

17 See California Law Revision Commission, Tentative Recommendation Relating
to Condempation Law snd Procedors: The Right o Take (Byroads), 1958 (unpub-
lished memorandumj,
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that refurn to productive private use is not worth the allocation of re-
sources. Therefore, althouph the taking of large remnants has been
upheld on other grounds,™ apparently no California coust has done so
under this theory.

-

B. Minimizing the Cost of the Improvement to the Condemnor

Traditionatly, California courts have been reluctant to permit the taking
of remnants of appreciable size, however worthless, under any theory.”
However, in the recent case of People 2x rel. Department of Public Works
v. Superior Court,* commonly known as the Rodoni case,” the Cali-
fornia Suprame Court held such a taking valid solely as a means of re-
ducing the cost of the improvement to the condemnor. The Depart-
ment of Public Works condenmed 0.65 acres of 2 54 acre parcel for the
construction of a freeway through farmland in Madera County. In
doing so, however, the Departinent had to cut across the only access
road to the parcel, rending it landlocked aand presumably of litle eco-
nomic value. Fearing that it would have to pay severance damages for
the remainder equal to its original market value, the Department
sought to condemn the 54-acre remainder under Section 104.1 of the
Streets and Highways Code. That section authorizes the taking of an
entire parcel in the course of state highway construction wheficver
“the remainder is to be left in such shape or condition as to be of little .
value to its owner, Of to give rise to claims or litigation concerning
severance or other damage . . . .7

According to the majority opinion of Chief Justice Traynor:

Although a parcel of 54 landlocked acres 15 0ot a physical remnant,
it is o financial remnant: ils value as a landlocked parcel is such that

T8 Poopie ex sel. Department of Pub. Works v. Superior Cr, 68 Cal, 28 206,
436 P24 342, 65 Cal. Rpir, 342 (1968).

™ in Union High School Dist. v, McDonald, 180 Cal. ¥, 16, 178 P. 130, 585
{1919}, where the condemnor was permitied to take ihe finsl 20 feet of = 100-fool
parcel, the court noted the worthlessness of the remainder, but spparently did not
freat it as & “son-physical” ramoant.

80 58 Cal, 24 205, 436 P.2d 342, 65 Cal, Rypnr. 342 (1968).

81 Roy apd Thelma Rodosi wers owners of the paisels in question, and the
initial stages of the liigation were conducted under their names, See People ex rel
Depaniment of Public Works v. Rodami, 243 Cel. App. d 771, §2 Cal. Rpir. BST (1968),
When the Rodonis’ contentions werc tpheid by the trial count, the conpdemnor peti-
Honed for & writ of mandate crdering that court $¢ proceed with the trial of the
original compiaint ot in tie alternative for » writ of probibition forbidding the court
from procesding in accordance with its origingd order, People ex ref. Department of
Public Worka v. Superior Court, 68 Cal, 2d 206, 210, 436 P.2d 342, 345, 63 Cul. Rptr.
342, 345 (1968},
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severance damages might equal its value . . . . There is no reason
to resirict . . . [remnant fakings to] parcels megligible in size and to
refuse 10 apply it to parcels negligible in value.

Iz the present case the entire parcel can probably be conderaned for
little more than the cost of taking the part needed for the highway and
paying damages for the remainder. It is sound ecenomy for the state to
take the entire parce! to minimize viimate costs.

Under these circomstances zxcess condemaation is constituizonal 53 -

Evidently neither the coust nor the Depantment of Public Works
sought to justify the taking of the remainder as a “public use” on the
theory that the actual use of the remnaat intended by the condemnor
would be of substantial benefit to the public. Rather, it was the bene-
ficial effect of the taking iself, as a meuus of reducing the condemnor’s
uitimate costs for the project, that justified vondemnation and rendered
any private benefit from the use of the land “merely incidental.” The
court’s decision is, therefore, essentiuily another application of the mod-
em view of public use found in urban tenewal and substitute condem-
nation cases. There, takings substantially necessary for the accomplish-
ment of the public objectives served by a project are held valid even
though the property itself is not literally to be used for a public pur
pose. 1 .

Justice Mosk in dissent®® and at least one commeniator® have ob-
jected strenuously that such excess takings cannot legitimately minimize
the condemnor’s ultimate costs within the limits of the public use re-
quirement. This objection requires consideration of the theoretical
measure of compensation in partial-taking cases, and the actual relation-
ship between jury verdicts in these cases and the trend of market values
of such remainders.

According to Secticn 1248 of the California Code of Civil Procedure,
the trier of fact in partial-tzking cases must separately assess: (1) the
value of the porticn of the parcel to be condemned, (2) the damages
accruing to the remainder by reason of its severance and the construction
of the proposed improvement, and {3} the benefit 1o the remainder
occasioned by the construction of the improvement. The condemnee

8 1 i 20213, 436 P.2d et 348-47, 65 Cal, Rptr, at 346-47,

82 Sze text aooompanving notes 35-39 supra.

8 People ex rel Depaniment of Public Works v, Superior Court, 58 Cal, 2d 206,
216, 436 P2d 342, 349, 65 Cal. Rptr. 342, 149 (1968}, Sez 9iso Brief for Roy and
Thelma Rodont, real parties in interest 25 Amici Curnire at 612,

% Comment, supra ncte 5, st 795.99,
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is entitled to the vahuc of the portion taken plus any excess of severance
damages to the :emainder cver benelits conferred.® On the other
hand, should the condemnor take the entite parcel, the condemmee
would be entitled to the fair market value of the entire parcel at the time
of condemnation.® The coademuor rmay profer in practice to take the
entire parcel for a number of reasons. -

First, the process of appraising, negotiating, and, if necessary, liti-
gating the clements of damage in partiai-taking cases will normally
prove considerably more difficult and costly than the simpler matter of
determining and paying the fair marke? value of the euties - parcel.
However, the court in Rodon® explicidy denied that this saving of
cost and trouble could by itself justify the takiag of the remainder. This
would, eecording to Chief Justice Traynor,*

fnjullify the consttutional guzmaotee of just compensation . . . by per-
mitting the state to threaten ¢xcess condempation, not because it was
economically sound, but to coerce condempees into accepting whatever
value the state offered for the property actually taken or waiving seves-
ance or consequential damages 1o avoid an excess taking. :

Furthermore, the condemnor would have virtuglly unlimited remnant

condemnation power under such a rule, regardless of the value or size
of the remainder, since it is always more difficult and costly fo determine
compensation in partial-taking cases.

However, the condemnor may also find it economically advantageous
to take an sntire parcel where the remainder will be benefited as well
as damaged by the proposed improvement. “General henefits,” benefits
accruing to a large number of similarly situated owners in the vicinity,
may not be offset against damages in determining compensation; only
“speciat benefits” peculiar to the condemnce may be considered.® Fur-
thermore, even special benefits may be offset only against damages to
the remainder; compensation for the value of the parcel taken may
ncver be reduced.”™  As a result, the owner may realize 2 significant
windfall and yet retain the remainder, while the condemnor may be

4 CaL. Civ, Pro. Cope § 1245(3) (Wast Supp. 1968). .

81 Car. CIv. Pro. CooE § 1242(1) (West Supp. 1968).

88 Poople ex rel, Depariment of Public Works v, Superior Court, 58 Cal. 2d 206,
416 P2d 342, 65 Cal. Rptr. 342 (1BGE).

88 I at 213.14, 435 P.2d st 347, 65 Cal, Rptr, =t 347,

# See, £.p., Los Angeles v, Marblehnad Land Co., 95 Ol App. 602, 273 P. 131
(1928); CoNDEMNATION PRACTICE §§ 4,16-,17%,

91 Car. Crv. Pro, Coon ¢ 1248{3) {West Supp. 1968).

[
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required 10 pay up to the full market value of the entire parcel while
retaining only part. . '

The majority in Redoni carefully disclaimed the proposition that a
condemnor might teke a remainder salely to recoup benefits generated
by the improvement”® However, the Cabforgia rules on compen-
sation for partial takings may not only prevent the condemnor from
recovering benefits rendered, but may also require the condemnor to
pay substautial sems to an owner who has, in fact, been enriched by
the construction of the improvement or retains property whose value
has already been paid by the condemsor. The court carefully dis-
tinguished ihe avoidance of such windfall payments from pure recoup-
ment, and found such avoidance a valid basis for remnant condem-
nation.*

Fipally, at 2 number of commentators have noted, the California
method of determining compensation for partial takings can be quite
confusing to & trier of fact, and may require bare intuitive speculation as
to the use and valie of the individual parts of the owner’s parcel with
litile objective basis for the result.™ In some cascs, the courts them-
selves have doubted the feasibility of complying with these rules in an
objective and consistent manner.®  As a result, condemnors have of-
ten complained that juries tend to reach verdicts unnecessarily generous
to owners in partizl-taking cases, and substantially out of line with the
real economic detriment suffered by condemnees.® Recent studies in
freeway construction projecis seem generally to confirm that owners of
remainders alone the right of way tend to profit from these fmprove-
ments on & scale inconsistent with the amounts of compensation they
receive at the time of condemnation.*

#1 People £r rel. Department of Pablic Works v. Superior Coust, 68 Cal. 2d 208,
214, 436 P.2d 342, 347, &% Cal. Rptr. 342, 347 {19683, {(at note 7). A fottiodd, &
condemnor could not justitfably take 2 remainder for the sole purpose of specuiation,
anrelated 1o the needs of the project or benefiis generated thereby.

@ 1d

84 Spe, ¢.p., Onoir § 52; Note, Eminent Domain: Compensation jor Parilal Tak-
ing of Farmland in Construciing Limited Acress Highways, 47 Mk L. Rev. 106,
11617 {1357}

98 Sep, e.z., People #x rel. Department of Public Works v. Anderson, 236 Cal. App.
24 $83, 696, 46 Cul. Rptr, 377, 388 (1965). .

8 Ser Reply of Petitioner to Mcemorandum in Opposition of Real Partizs In
Tnterest and Amicus Curiae Budsf at 2, 3a, People ex rei. Depariment of Public Works
v, Superior Court, 56 Cat. Rpre. 173 (1967). ’

BT See O, SCHMUTZ, CONDEMNATION APPRAISAL HANDROOR 112.29 (19633,
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C.  Statutory Changes to Conform to Rodoni

Jt is clear that the Rodoni opion will necessitate substantial revision of
California’s remnant-condemnation statutes.  Certain of these pro-
visions appear clearly o violate the Rodoni standards, as where author-
ity to take depends only on a mere assertion of verance damage
claime®® or a mere showing of “substantial” damage to the remainder.®
Others appear to fail within the Rodoni crireria, as where the con-
demnor may take only remainders of little or no value to the owner'™
or in such damaged condition s to require payment of compensation
equal to the value of the entire parcel** but may fall short of the full
scope of remnant-condemnation powers now recognized by the Califor-
pia Supreme Court. In any case, all of these provisions are in need of
revision to achieve uniformity and to eliminate purposeless differences
among the powers of various condemnors. ™ '

All present remnant-condemnation provisions could be replaced

by a single statute permitting all condemnors to take remainders under

the circumstances of the Rodoni case, where the remainder left by
severance would be of such size, shape, or condition as to raisc a sub-
stantial risk that the condemnor may be required to pay severance dam-
ages equal or substantially equal to the value of the remainder at the
time of condemnation. Such a provision would permit remnant takings
wheze there is clear ecoromic benefit to the condemnor, and where the
greatest possibility of windfall recovery by the condemnee is otherwise
threatened. The provision would authorize the taking of physical rem-
nants, as traditionally allowed, and “financial” remnants as defined in
Rodoni.

However, such 2 provision would limit condemnors to a fairly small
class of remainders, ™ and the Rodoni opinion clearly indicated that
the full scope of constitutionally permissible remnant takings was not
exhansted by the Rodon/ circumstances. Acecording to the court:

[The languapge of the stalute in guestion] may reasonably be inter-
preted 1o authorize only those excess condermnations that are for valid

B8 See pote 56 supra.

# See note 54 supro.

100 Sae nole 53 supra

101 See vote 35 supra.

162 See noic 5% supra.

193 See, o5, La Mesa v, Tweed & Gambreli Planing Mill, 146 Cal. App. 2d 762,
104 P2 803 (1956), where dumages wialiing £3°% of the vaius of a parcel were held
pot “equal” or even “substaniially equal” 1o the veiue of the parcel for the purposes
of § 1265 of the Code of Civil Procedure.
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public uses; namely, condemnation of romnants . . . OF condemnations
that avold a substantial risk of cxcessive severance or consequential
damages. . .

We need not decide in what specific cases other than those mentioned
the statute aothorizes excess condemnation. It should be emphasized,
however, that the cconomic henefit to the state must be clear. . . 3%

It is difficult to determing what the court might have meant 10 inciude
within the phrase “excessive severance Of consequential damages” or the
requirement that the proposed taking be of “clear” economic benefit o
the state. Conceivably, these criteria would permit remnant takings
wherever there is a substantial danger of windfall payments o the con--
demnce, whether a product of the realization of noncognizable benefits
or of the tendency of juries to give speculative and excessive awards in
partial-taking cases. f

The legislature might choose to force the courts themselves to define
and interpret the meaning of the Redoni language by incorporating
the key phrases from the opinion into the provisions authorizing
remnast takings. Thus, for example, ail condemnors might be author-
jzed to take an sntire parcel whienever severance would leave a remaig- .
der in sach size, shape, or condition as to raise a substantial risk that
the condemnor may be required to pay excessive SEVELAnCe Of conse-
quentiai damages. In the long run, such a formulation should lead to
the pragmatic development of workable limits on the remnant-taking
powers of all condenmnors, although there would be a likelihood of
short-ran uncertainty and confusion among condemnors and lower
courts before comprehensive standards were develeped, and perhaps a
need for legisiative revision to refine or correct the results of such 2
judicial development.

Alternatively, condemnors could be granted the power to take the
entire parce! whenever there is & substantial risk that severance dam-
ages may exceed a fixed proportion of the value of the entire parcel, or
of the remainder at the time of condemnation. However, such an arbi-
teary fixed standard, ualess st very bigh, wouid not identify with much
precision the cases of windfall to the condemnee and benefit to the
condemnor that alone justify remnant takings. Courts and condemnors
might therefore have to fall back upon the vague standards of Rodoni
in every case regardiess of the proportion fixed. '

154 Pepple 2x rel. Depariment of Public Waorks v. Soperior Court, 68 Cal, 2d 206,
214-13, 436 P.2d M2, 346-47, 65 Cal. Rpir. 342, 346-47 (1968}
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Each of these aliernatives would presumably require a preliminary
determination by the trial court of the probable amount of severance or
consequential damages and of the value of the parcels involved before
the condemnor’s iniiial right to take the remainder could be resolved.
It would be more rational and expeditious to reserve ail such questions
of valuation and damages to the trier of fact and to require a verdict in
the normal course of proceedings setting forth both the amount of com-
pensation appropriate for the taking of only part and the amount appro-
priate for the taking of the catire parcel. At that point, if the statutory
and constitutional standards for the taking of the remnant had been
met, the condemnor could clect 1o take the entire parcel if it deemns such
a course of action to be in the public interest.  Similarly, the condemnee
should be given the right to ciect to waive such damages as the trial
court {inds excessive and thereby gvoid the taking of the remnant.

Finally, as in the case of protective takings for the purpose of re-
sale,® the necessity of remnant takings by all condemnors for the pur-
pose of resale should be subjected (o judicial examipation. Condem-
nees might thereby avoid the tuking of the entire parcel where the con-
demnor, through the taking of access easements or the construction of
access roads or structures, could economically reduce or eliminate the
damage to the remainder.  As in the case of protective takings, however,
the condemnor’s resolution of condemnation shounld stand as a prima
facie indication of necessity in all aspects, and objecting landowners
should bear the burden of pleading and proving the existence of kss
onerous alternatives.

IV. RecourMERT CONDEMNATION

The construction of public improvements is often of great benefit to
owners of land in the immediate vicinity, particularly where the improve-
ment vemedies undesirable natural or artificial conditions or opens up
new means of access to the area.  Condemnors may seek to tap this
pool of external economies by taking benefitted parcels and reselling
them at a profit to private persons. Asnerican courts have generally
invalidated such takings as not being for a public use;'™ the actual use
of the parcels taken would be of primary benefit to the privare pur-
chasers alone under the traditional vicw of the public use doctrine.
Furthermore, the tuking itself could not be regarded as a necessary
incident to the construction of the improvement, since the value of the

108 See toxt accompunying 1oie 51 supra.
W08 Sep e, ? Nicimis 2t § 75122{3); Annot., 6 AL.R.3d 297 (1965).
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benefits could be recouped by less drastic measures such as special
assessments, and since the former owners could equally well have ex-
ploited for the general welfare the added economic polential generated
by the improvement.

As noted earlier, the California couris seem to have rejected condem-
pation for the sole purpose of recoupinent,™ and California statutes
apparently do not authorize independent recoupment condemnation.’®
No chanpe i this regard is watranted.’®  However, it should be
emphasized that a condemmnor is not prohibited from recouping bene-
fits generated by ils project where Sxcess land is taken as a vahd exer-
cise of protective of femnant condemnation powers.!” In such cases,
the resulting private benefit can be regarded as merely incidental to the
public purposes which justified the action as & protective Or remnant
taking.

V. CONCLUSION

The changes suggested jn this Articie can be accoraplished by the repeal
of all present California statutory and constitutional provisions dealing
with protective’! and remnant™™? takings, and the enactment of single
uniform provisions, in Title 7 of Part 3 of the Code of Civil Procedure
{Section 1237 ef seq.} or some othet approptiate place,’’® to govern
excess condemnation for protective and remnant purposes. The pro-
tective section should provide for: (1) protective-taking authority for

107 See People £x rel. Department of Public Works v. Superior Court, 68 Cal. 24
306, 314, 436 P.2d 342, 347, 65 Cal Rptr. 142, 347 at note 7 { 1968 }; Sacramento Mun.
Ul Dist, v. Pacific Jes & Elec, Co., 72 Cal. App. 2d 638, 654, 165 P.2d 741, 750
{1945).

108 California Government Code § 152 scems literally lo Ruthorize nalimited
takings of =xcess land in conjunction with the construction or improvement of
memorial grounds, sirects, squnres, parkways, or other rublic places. However, it
would seet clear from §8 191 and 193 of the Governraent Code and the preamble
to the enocling statmte, Cal. Stals. 481l Sess., ch. 795 {1524) lrepealed Cal. Stats.
$953 Rep. Sess, ch. 170, # 23], that this section was interded 1o be limited 1o protec-
tive takings suthorized by § 14%5 of atticie 1 of the California Constituiion. One com-
mentator has ergued, however, that Government Cods § 192 might still be interpreted
to authorize recoupment 1akings. Capton, shprd note 4, 6t S91-92. Any such ambiguity
ghould be removed by the repeal of these seciions.

100 For discussion of the possible meriis and disadvantages of recoupment con-
dempation, see, e.2.. Capron, supra note 4, ot 551-95; Note, supra note 3, at 64-6%,

118 Ser Hedevelopment Agency v. Haves, 122 Cal, App. 24 777, 804, 266 P2d
105, 12223, cert. denfed, 348 U5 897 {1934).

311 See notes 45-45 supreo.

112 See noted 52-37 supra.

118 Such provisions might be located iu the Government Code in place of the
present Califoraiz Government Code 34 190-96.
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all condemnors without distance limitation, (2) judicial power to in-
guire into the necessity of all protective takings for the purpase of re-
sale, and (3) a right of first refusal by the condemnee on dispositions
of excess fand by the condemnor. The remnant section should provide
for: (1) remnant-taking authosity for all condemnors for physical and
“financial” remnants, and in all other cases where “excessive™ scver-

ance or consequential damages are threatened, (2) a post-verdict elec-

tion for condemnors between the taking of the entire parcel or only the
part needed, (3} a posi-verdict election for condemnnees to avoid the
takiog of the entire parcel through the waiver of any “excessive” dam-
ages, and (4) judicial power 10 inquire into the necessity of all rempant
takings for the purpose of resale.

The result of these changes should be to provide condemnors with
an adequate choice of measures to accomplish their legitimate purposes,
and, st the same time, to protect landowners from excessive and arbi-
trary condemnations that serve no public need.

]
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WARNING: This tentative recommendation has been prepatred by the staff of
The Law Revision Commission to effectuate the Commission's tentative -
decision to revise the statutes relating to the acquisition of.financial
and physical remnants of parcels acguired by eminent domain. The draft
has not been considered by the Commission and therefore may not reflect
the views of the Commission.

This tentative recommendation includes an explanatory Comment to
each section of the recommended legislation. For the most part, the
Comments are written as if the legislation were enacted. They are cast
in this form because their primary purpose is to undertake to explain the

law as it would exist {if enacted) to those who will have occasion to use
it after it 1s in effect.
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TENTATIVE RECOMMENDATION OF THE CALIFCRNIA
LAW REVISION COMMISSION

relating to

EXCESS CONDEMNATION--PHYSICAL AND FINANCIAL REMNANTS

BACKGROUND

In the broadest sense, "excess condemnation" includes any teking of
property that is not to be actually devoted to the particular public work or
improvement for which property is being acquired. In the more narrow sense
usually intended by courts and legal writers, the term refers only to the
taking of property which the condemnor intends, at the time of the taking,
eventually to sell or cotherwise dispose of to private persons. Excess
takings of this latter type are generally recognized to fall within one of
three categories, depending upon the situation of the land and the purpose
of the condemnor: (1) "protective"” condemnation, {2) "remnent” condemnation,

and (3) "recoupment” condemmnation. In protective condemnation, the condemnor

acts to protect the utility, safety, or beauty of a public improvement by
taking adjacent land, sometimes for resale to private persons on condition
that future owners refrain from deleterious uses of the property. 1In
remnant condemnation, the condemmor needs only & portion of a parcel for the
improvement, but tekes the entire parcel to avoid leaving a uselese remainder
or the payment of severance damages. In recoupment condemnation, the
condemnor tekes land it considers to be "bemefited" by the proposed improve-
ment in an effort to recoup the value of such benefits through resale to
private persons.

This recommendation relates only to the second of these categories:

"remnant” or "remnant-elimination" condemneticn. It does not deal with

=27 o




“protective” condemnation as authorized in California by Section 1k-1/2

of Article I of the Constitution* and various statutory provisions. Nelther
does it consider the theory or practice of "recoupment" condemnation--an
activity generally denounced es unconstitutional for lack of the requisite
public use, benefit, or purpose.

The land actuelly needed for a public improvement often congists of
enly a portion of various individual parcels. This is most often the case
where the location and physical extent of the project are determined by
engineering and functional considerations. For example, condemnation of
only the porticns actually required for the construction of a new street or
highway often would leave a string of relatively small, odd-shaped strips
and wedges in private ownership. These "physical” remnants would be virtually
ugeless in private hands; but, if the entire parcels were condemned, the
condemnor could often consolidate the remnants and return them to private
ownership in usable condition. Occasionally, remnants of apprecisble size
would be rendered economically useless if only the portion of the parcel
needed for the public improvement were acquired. This situation arises,
for example, where a large portion of a parcel is landlocked or waterlocked
by a highway or water project. Condemnation of these "financial" remnants
permits the condemnor to avoid having to pay severance dameges substantially
equal to market value and, at the same time, acquire substantially less than
the entire parcel. MNonetheless, providing the proper scope and a means
of implementing an appropriate authority to condemn such physical and

financial remmants has not proven to be an easy matter for either courts

* The Constitution Revision Commission has rec
; ommended th
Section 14 1/2 as unnecessary. ¢ repeal of
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1
or legislatures...

Generelly speaking, California's condemnors with any substantial need
therefor have been granted specific statutory authority to engage in remmant con-

2
demnation. However, these statutes vary from ageancy to agency, often with

little or no epparent reascn for the difference.3 Hevertheless, all of
these statutes clearly authorize takings of physic:l remnants and takings of
this sort rarely cause the courts much difficulty.

On the cther hand, the California Supreme Court has recently recog-
nized the authority to take remments of eppreciable size. In the recent

cage of People ex rel Dep't of Public Works v. Superior Court, commonly knowa

1. The material presented here only highlighte the most critical aspects
of the relevant background. For a more complete presentation of this
background, the reader is referred to the study--entitled "Excess
Condemnation in California: Proposals for Statutory and Constitutional
Change”-~-prepared for this purpcse for the Commission by Micheel J.
Matheson. BSee also Capron, Excess Condemngtion in California--d

Further Expansion of the Right to Take, 20 Hastings L.J. 571 Ilgﬁﬂ!.

2, E.g., Code Civ. Proc. § 1266 (city and county highway authorities);
8. & Hwys. Code § 104.1 (Department of Public Works); Water Code
§ 254 (Depertment of Water Resources), § 43533 (water districts).

3. For example, the remnant-condemmation authority of the following
adjoining flocd control and water districts varies with no apparent
Justification. Compare Sen Diego County (Water Code App. § 105-6{12))
and Orange County (Water Code App. § 36-16.1); Alameda County (Water
Code App. § 55-28.1) and Sante Clara County (Water Code App. § 60-6.1).

k. E.g., Kern County Union High School Dist. v. MeDonald, 180 Cel. T,
172 f. 18? {1919); People v. Thomas, 108 Cal. App.2d 832, 239 P.2d
91k (1952).
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>
as the Rodoni case, the California Supreme Court upheld a remnant

taking for the single purpose of "avoid[ing] a substantial
risk of excessive severance or consequentisl damages.” The

Department of Public Works condemned 0.65 acres of & parcel

which exceeded 54 scres in size for the construction of & freeway through
farmland in Madera County. In doing so, however, the Departiment had to cut
acrosa the only access road to the parcel, rendering it landlocked and
presumably of little esconomic wvalue. Fearing that it would have to pay
severance damages for the remsinder equal to its originel merket value, the
Department sought to condemn the 5lL-mere remainder under Section 104.1 of
the Streets and Highweys Code. That section authorizes the taking of an
entire parcel in the course of state highway construction whenever "the
remainder is to be left in such shape or condition as to be of little value
%o its owner, or to give rise to claims or litigation concerning severance
or other damage . . . ."

According tc the majority bpinion:6

Although a parcel of 54 landlocked ecres is not a physicel

remnant, it is a finsnciel remnant: its value as a landlocked
parcel is such that severance deamages might equal its value . . . .

There is no reason to restrict . . . [remnant takings to] parcels
negligible in size and to refuse to apply it to parcels negligible
in value.

In the present case the entire parcel can probably be condemned
for little more than the cost of taking the part needed for the high-
way and paying damages for the remainder. It is sound economy for
the state to take the entire parcel to minimize ultimate costs.

Under these clrcumstances excess condemnation is conetitutional.

2. Roy and Thelms Rodoni were owners of the parcels in question, and the
initisl stages of the litigation were conducted under thelr names.
See People v. Rodoni, 243 Cel. App.2d 771, 52 Cal. Rptr. 857 {1966).
Wher the Rodonis' contentions were upheld by the trial court, the
condemnor petitioned for a writ of mandate ordering that court to
proceed with the trial of the original complaint or in the alternmstive
for a writ of prohibition forbidding the court from proceeding in

accordance with its original order. People v. Superior Court, 68 Cal.2d

206, 210, U436 P.2d 342, 345, 65 Cal. Rptr. 342, 345 (1968).

6. Id. st 212-213, 436 P.2d at 346-347, 65 Cal. Rptr. at 346-347.
k- -
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The Rodoni decision necessitates substantial revision of California
7

remnant-condemnation statutes. According to the court:

{These statutes] may reascnably be interpreted to authorize ounly
those excess condemnations thaet are for valid public uses; nsmely,
condemnation of remnants . . . [citations omitted] or condemnations
that avoid a substantial risk of excessive severance or consequential
damages.

Certain provisions of the statutes referred to appear clearly to violate
the Rodoni constitutional standards, aswhereagthority to take depends only
on a mere assertion of severance damage claims or a mere showing of danase
to the remainder.9 Other provisions appear $o fall within the Rodoni cri-
teria, as where the condemmnor mey take only remalnders that are of little
or no value to the ownerlo or are in such damaged condition as to require
payment of compensation equal to the value of the entire parcel,ll but may
fall short of the full scope of remnant-condemnation powers now recognized
by the California Supreme Court. In any case, all of these provisions are
in need of revision to achieve uniformity and to eliminate purpcseless dif-

ferences among the powers of various condemnors.

7. Id. at 212, 436 P.2d at 346, 65 Cal. Rptr. at 3u6.

8. Sts. & Hwys. Code § 10U.1 (Department of Public Works), § 943.1 (county
highway authorities); Water Code § 254 (Department of Water Resources),
§ 8590.1 (Reclamation Board), § 11575.2 (Department of Water Resources),
§ 43533 (water districts). _

9. Water Code App. § 28-16 5/8 (Los Angeles County Flcod Control District),
§ 36-16.1 (Orange County Flood Control District), § 48-9.2 (Riverside
County Flood Control and Water Conservation District), § 49-6.1 (8an
Luis Obispo County Flood Control and Water Conservation District},

§ 51-3.4 (Santa Barbara County Water Agency), § 60-6.1 (Santa Clara
County Flood Control and Water Conservation District), § 7h-5{12.1)
(Senta Barbara County Flood Control and Water Conservation District);
see also Water Code App. § 28-16 3/4 {Los Angeles County Flood Control
District).

10. Sts. & Hwys. Code § 104.1 (Department of Public Works), § 943.1 (county
highway authorities}; Water Code § 254 {Department of Water Resources),
§ 8590.1 (Reclamation Board), § 11575.2 (Department of Water Resources),
§ 43533 (water districts).

11, Code Civ. Proc. § 1266 {city and county highway authorities); Water
Code App. § 105-6(12)(San Diego County Flood Control District).

B



In the Rodoni decision, the Court explicitly recognized the two
problems that have most often been thought to inhere in a broad authority
to engage 1n remnant-eliminetion condemnation: (1) the possibility that the
power will be used coercively by the condemnor in all partial taking cases
and {(2) the sub rosa opportunity afforded condemning agencies to engage in
"recoupment"” condemnation snd, in effect, in land speculation. With respect
to the first matter, the court concluded:

We also hold, however, that it [the trial court] must refuse to
condemn the property if it finds that the taking is not justified
to avoid excessive severance or consequentisl damages. The latter
holding will assure that any excess taking will be for a public
use and preclude the department from using the power of excess
condemnation as a weapon to secure favorable settlements.

The Court dismissed the question of "recoupment” as follows:

Nor does section 104.1 authorize excess condemnation for recoup-
ment purposes, as the term is used in those ceses that disfavor
it. The statute does not authorize the state to condemn for the
sole purpose of taking lands enhanced by the improvement in order
to recoup that increase in value or for the sole purpose of
developing the area adjacent to the improvement for a profit.
{Citation omitted.] The department's purpose is to avoid the
windfall to the condemnse and the substantiel loss to the state
that results when severance damages to a severed parcel are

equal to its value.

-frm



RECOMMENDATION

The authority to acquire physical or financial remnants can be of
substantial beneflt both to public entities and their taxpaying citizens
end to the owners of such property. The Commission concludes, therefore,
that public entities should be given such authority but that g procedure
should be provided to assure that the authority will not be abused.
Accordingly, the Commission recommends:

1. Uniform statutory provisions, covering all public emtities, should
be enacted to replace the numerous and diverse statutes that now provide
specific authority to engasge in remnant condemnstion. Both the number and
diversity of these statutes lack any justification. There appears to be no
need to include nongovernmental condemnors (essentially public utilities).
Most of their takings are not of fee interests and they would have no
advantage over other owners in disposing of the remmants.

2. Public entities should be given express statutory esuthority to- -

acquire poth physical and financial remnants by voluntary fransaétions, to

dispose of the remmants, and to credit the proceeds therefrom to the fund asvail-
able for the éequisition of property beilbng acquired for the public project.

Inesmich a5 this suthority would only ﬁermit‘voluntary acquisitions, 1t eculd
hardly be detrimental to either side. On the coptrary, it could substantially

benefit both the public entity and the property owner. The process of
appraising, negotiating, and--if necessary--litigating the elements of
severance damege in s partial taking case often proves considersbly more
difficult and costly than determining and paying the fair market value of the
entire parcel. Authority to acquire the entire parcel permits both sides

to avold this expense. In addition, this authority will be of assistance in
cases where the property owner otherwise would be left with property for

-7-



which he has no use and would himself have to bear the cost of disposition
of the property.

3. A public entity should be authorized to condemn the remainder, or
a portion of the remainder, of a larger parcel of property if it is a true
physical remnant or if the taking poses a substantial risk thet the entity
will be required to pay in compensation an amount substapntially equivalent
to the value of the entire parcel. The Rodoni opinicon held that "condem-
nations that avold a substantial risk of excessive severance or consegquential
damages may constitutiomally be authorized." However, it is difficult to
determine what the court meant to include within the term "excessive
severance or consequential damage." The Court seemed to meke clear that
total parcel takings are not justified merely (1) to avoid the cost and
inconvenience of litigating damages; (2) to preclude the payment of dameges,
including demages substantial in amount, in appropriste cases; (3) to guard
against the mere possibility that the determination of values, damages, or
benefits will "miscarry”; or (4) to afford to the condemnor an opportunity
to "recoup" damages or unrecognized benefits by speculating as to the future
market for the property. The statutory test should make it clear that, in
general, a usable and generally saleable piece of property is nelther a
physical nor finsncial remnant even though its "highest and best use" has
been downgraded by its severance or a controversy exists as to its test use
or value after severance. However, if it is totally landlocked, reduced
beneath minimum zoning size, rendered unusable for any of its plausible
applications, or made to be of significant value to only one or a few persons
(e.g., adjoining landowners), it should be considered a "remnant"” irrespec-
tive of its size.

4. The resolution, ordinance, or declaration authorizing the taking

of a remainder, or portion of & remeinder, should be given the effect of a

-8-
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presumption affecting the burden of producing evidence (Evidence Code Sections
603, 604). The basic burden of proof as to the facts that bring the case
within the ambit of the authority should be left with the plaintiff (345;,

the condemnor).

7. The condemmee should be permitted to contest the "excess" taking
upon the grounds that the condemnor has a reasonable and economically feasible
means of avolding the leaving of a remnant that is either unusable or value-
less.l2 If the court should find that such a practicable "physical solution"
is available, the remsinder, or portion of the remainder, sought to be taken
should be deleted from the proceeding.

6. TFinally, existing procedures should be clarified by specifying that

either party may obtain a resolution of the right-to-take issue in excess

takings before the valuation trial,

12. For example, condemnees should be permitted to avoid the taking of the
entire parcel where the condemnor, through the taking of sccess ease-
ments or the comstruction of access roads or structures, could econcme
ically reduce or eliminate the damage to the remainder. The condemna-
tion of property by a public agency to provide access to a parcel land-
locked by its own project would be & valid taking for a& public use, and
separate proposals have been prepared to make California's statutory
suthority for such takings explicit and uniform. See Tentative Recom-

mendation of the law Revision Commiseion Relatipg to Condemmation Iaw
and Procedure: The Right to Take (Byroads).

-0




PRCPOSED LEGISLATION

The Commission's recommendaticns would be effectuated by the

epactment of the following legislation:#

# The Commission is presently engaged in the task of preparing a compre-
hensive gtatute relating to eminent domain. For convenience, the
legislation proposed here is munmbered with reference to that statute.
It should alsoc be noted that the repealed sections do not inciude
the many uncodified sectlons dealing with special districts. The
latter sections will be dealt with at a future time.

-10-



COMPREHENSIVE STATUTE § 420

8taff recommendation

Division 4. The Right to Take

Chapter 7. Excess Condemnation

§ 420. vVoluntary acquisition of physical or financial remnants

420. Whenever a part of a larger parcel of property is to
e acquired by a public entity for public use and the remainder,
- or a portion of the remainder, will be left in such size, shape,
or condition as to be of little value to its owmer or to give
rise to a claim for severance or other damages, the public entity
may acquire the remainder, or portion of the remminder, by any

means expressly consented to by the owner.

Comment. Section 420 provides a broad authorization for publie
entities to acquire physical or "financial"” remnants of property by

voluntary transactions, including condemnation proceedings initiated

with the consent of the owner. Compare Section 421 and the Comment to

that section relating to the condemnation of remmnants. The language

of this section is similar to that contained in former Sections 104.1
and 943.1 of the Streets and Highways Code and Sections 254, 8590.1,

11575.2, and 43533 of the Water Code [all to be repealed]. Inasmuch as !



COMPREHENSIVE STATUTE § %20

Staff Recommendation

exercise of the authority conferred by this section depends upon the
consent and concurrence of the property owner, the language of the sec-
tion is broadly drawn to authorize acguisition whenever the remnant
would have little value to its owner (rather than little market value
or value to another owner) or would give rise to a "glaim" for "damages"
(rather than raise a "substantial risk" that the entity will be regquired
to pay an amount substantially equivalent to the amount that would be

required to be paid for the entire parcel). Compare Dep't of Public

Works v. Superior Court, 68 Cal.2d 206, 436 P.2d 342, 65 Cal. Rptr. 342

(1968); 1a Mesa v. Tweed & Gambrell Planing Mill, 146 Cal. App.2d 762,

304 P.2d 803 {1956). This section does not specify the procedure to be
followed by the entity in disposing of the property sc acquired. That
matter is provided for by Section 422. See Section 422 and Comment

thereto.

-12-



COMPREHENSIVE STATUTE § 421

Staff Recommendation

The Right to Take

§ 421. Condemnation of physical or financlal remnants

421. (a) Whenever a part of a larger parcel of property is
to be taken by a public entity through condemnation proceedings
and the remainder, or a portion of the remainder, will ﬁe left in
such size, shape, or condition as to be of little market value or
to give rise to a substantial risk that the entity will be required
to pay in compensation an amount substantially equivalent to the
amount that would be required to be paid for the entire parcel, the
entity may take such remainder, or portion of the remainder, in
accordance with this section.

{b) The resoclution, ordinance, or declaration suthorizing the
taking of a remainder, or s portion of a remainder, under thils sec-
tion shall specifically refer to this section. It shall be presumed
from the adoption of the resolution, ordinance, or declaration that
the taking of the remainder, or portion of the remainder, is justi~
fied under this section. This presumption is a presumption affect-
ing the burden of producing evidence. Upon trial of the issue of
compensation no reference shall be made to the resolution, ordinance,

or declaration adopted to invoke this sectiom.

-13-
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COMPREHENSIVE STATUTE § 421

Staff recommendation

{e¢) 1If the condemnce desires to contest the taking under
this section, he shall specifically raise the issue in his answer.
Upon motion of either the condemnor or the condemnee, made not
later than 20 days pricr to the day set for trial of the issue of
compensation, the court shall determine whether the remainder, or
portion of the remainder, may be taken under thils section. If the
corlemnee does not specifically ralse the issue in his answer, or
1f a motion to have this issue heard is not timely made, the right
to contest the taking under thls section shall be deemed waived.

(d) The determination whether the remsinder, or portion of
the remminder, may be taken under this section, shall be made be-
fore trial of the issue of compensation. If the court's determi-
nation is in favor of the condemnee, the remainder, or portion of
the remainder, shall be deleted from the proceeding. 7

(e) The court shall not permlt a taking under this section
if the condemnee proves that the public entity has a reasonable,
practicable, and economically feasible means of avoiding or sub-
stantially reducing the damages that might cause the taking of the
remainder, or portion of the remainder, tc be justified under sub-

division (a).

-1h4-
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COMPREHENSIVE STATUTE § 421

Staff recommendation

(f) Nothing in this section affects (1) the privilege of the
entity to abandon the proceeding or abandon the proceeding s to

pvarticular property, or (2) the consequence of any such abandorment.

Comment. Section 421 provides a uniform standard and a uniform
procedure for determining whether property may be taken to eliminate
physical and financial "remnants.” With respect to physical remnants, see

Kern County High School Dist. v. MecDonald, 180 Csl. 7, 179 P. 180 (1919);

People v. Thomas, 108 Cal. App.2d 832, 239 P.2d 914 (1915). As to the

concept of "financial remmants," see Dep't of Public Works v. Superior

Court, 68 Cal.2d 206, 436 P.2a 342, 65 Cal. Rptr. 342 (1968); People v.
Jarvis, 274 adv. Cal. App. 243, Cal. Rptr. (1969); People v.

Nyrin, 256 Cal. App.2d 288, 63 Cal. Rptr. 905 {1967); la Mesa v. Tweed

& Cambrell Planing Mill, 146 Cal. App.2d 762, 30k P.2d 803 (1956). See

generally 2 Nichols, Eminent Domain § 7.5122 {3d ed. 1963); Capron,

Excess Condemnation in California--A Further Expansion of the Right to

Take, 20 Hastings L.J. 571 (1969}; Matheson, Excess Condemnation in Cali-

fornia: Proposals for Statutory and Constitutiomal Change, 42 So. Cal.

L. Rev. 421 (1969), This section supersedes Section 1266 of the Code of

Civil Procedure, Section 104%.1 and 943.1 of the Streets and Highways Code,

-15-
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COMPREHENSIVE STATUTE § 421

Staff recommendation

Sections 254, 8590.1, 11575.2, and 43533 of the Water Code, and various
sections of special district laws. It does not supersede or affect
various provisions made for "protective" condemnation, including Section
14 1/2 of Article I of the California Constitution and Sections 190-196
of the Govermment Code.

Subdivision (a). It should be noted preliminarily that the terms

"larger parcel" and "entire parcel" are not synonymous. "Iarger parcel”
refers to the original, contiguous, unified parcel held by the condemnee.

See Code of Civil Procedure Section 1248(2); People v. Nyrin, 256 Cal.

App.2d 288, 63 Cal. Rptr. 905 (1967). "Entire parcel" refers to the
entire parcel sought to be acguired by the condemnor; this includes the
part taken for the improvement itself and the remainder, or portion of
the remainder sought to be acguired under this section. The term “por-
tion of the remainder" is used in various subdivisions of this section
to allow for the case in vhich a taking affecting a parcel leaves more
than one remnant (5:5:, the complete severance of a ranch by a highway).
In certaln cases, the taking of only one remnant (E;E;, "a portion of
the remainder") might be justified. The term does not mean or refer to
artificially contrived "zones" of damage or benefit sometimes used in

appraisers' analyses.

~16-
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COMPREHENSIVE STATUTE § k21

Staff recommendation

Subdivision {a) undertakes to provide a common sense rule to be
applied by the court in determining whether physical remnants {those of
"]ittle market value") or financial remnants (those raising a "substantial
risk" that assessed damages will be "substantially equivalent" to value)
may be taken. The test is essentially that stated as a matter of con-

stitutional law in Dep't of Public Works v. Superlor Court, supra, except

that the confusing concept of "excessive" damages is not used and

"sound economy” alone, or an estimate as to "sound economy" on the part
of the condemnor, is not made a basis for total-parcel takings. As the
Supreme Court made clear in that decisZon, such takings are not justified
(1) to avoid the cost and inconvenience of litigating damages; (2) to
preclude the payment of damages, including damages substantial in amount
in appropriate cases; (3) to guard against the mere possibility that the
determination of values, damages, and benefits will "miscarry"; or {4)

to afford the condemnor an opportunity to "recoup" damages or unrecognized
benefits by speculating as to the future market for the property not
actually devoted to the public work or improvement. In general, a usable
and generally salcble piece of property is neither a physical nor financial
remnant even though its"highest and best use'" has been downgraded by its

severance or & serious controversy exists as to its best use or value

-17-
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COMPREHENSIVE STATUTE § 421

Staff recommendation

after severance. See, e.g., la Mesa v. Tweed & Gambrell Planing Mill, supre;

State Highway Commission v. Chapmen, 446 P.2d 709 (Mont. 1968). However, if

it is totally "landlocked" and no physical sclution is practical, or
reduced beneath minimim zoning size and there is no reasonable probability
of a zoning change, or rendered unusable for any of its plausible appli-
cations, or made to be of significant value to only one or a few persons
(e.g., adjoining landowners), it is e "remmant" irrespective of its size.

See, e.g., Dep't of Public Works v. Superior Court, supra; State v. Buck,

226 A.24 840 (N.J. 1968). The test provided by subdivision {a) is the
objective one of marketability and market value generally of the remainder,
rather than "value to ite owner" as specified in Section 420 {which
authorizes the purchase of remnants)} and certain superseded provisions
such as former Section 104.1 of the Streets and Highways Code. BSee State

Highway Commission v. Chapman, supra. The term "substantial risk” and

the concept of "substantial" egquivalence of damages and value are taken

directly from Dep't of Public Works v. Superior Court, supra. (Obviously,

those general terms are only guides to the exercise of judgment on the
part of the court. They are intended to serve as such, rather than to
indicate with precision the requisite range of probability or the close-

nesg of arithmetical amounts.
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COMPREHENSIVE STATUTE § 421

Staff recommendation

Subdivision {b). Although this subdivision reguires a specific

reference to Section 421 as the statutory basis for the proposed taking,
it does not require either the recitation or the pleading of the facts
that may bring the case within the purview of the section. See People

v. Jarvis, supra. The resolution (or ordinance or declaration) is given

the effect of raising a presumption that the taking is Jjustified under
this section. Thus, in the absence of a contest of that issue, the
subdivision permits a finding and judgment that the remainder be taken.
However, the presumption is specified to be one affecting the burden of
producing evidence {see Evidence Code Sections 603, 60&), rather than
one affecting the burden of proof (see Evidence Code Sections 605, 606).
Accordingly, the burden of proving the facts that bring the case within
the section is left with the plaintiff (i.e., the condemnor). See

People v. Van Garden, 226 Cal, App.2d 634, 38 Cal. Rptr. 265 (1964);

People v. O'Connell Bros., 204 Cal. App. 3%, 21 Cal. Rptr. 890 {1962).

In this respect, the subdivision eliminates any greater effect that

might be attributed to the resolution (compare People v. Chevalier, 52

Cal.2d 299, 340 P.2d 603 (1959)) or that might be drawn from a legisla-

tive (see Los Angeles County v. Anthony, 224 Cal. App.2d 103, 36 Cal.

Rptr. 308 (1964)) or administrative (see San Mateo County v. Bartole,

184 cal. App.2d 422, 7 Cal. Rptr. 569 {1960)}) determination or declara-
tion as to "public use."

-19-




COMPREHENSIVE STATUTE § 421

Staff recommendation

The subdivision also forbids reference in the valuation trial to
the resolution to itake under this section. For a somewhat analogous
provision, see Code of Civil Procedure Section 1243.5{e) (amount
deposited or withdrawn in immediate possession cases).

Subdivisions (c) and (d). Remnant-elimination condemmation inevi-

tably raises the problem of requiring both condemnor and condemnee to
assume one position as to the right-to-take issue and an opposing posi-
tion in the valuation trizl. Thus, to defeat the taking, the property
owner logically contends that the remainder is usable and waluable, but
to obtain maximum severance damages, his contention is the converse. To
sustain the taking, the condemnor emphasizes the severity of the damage

to the remainder, but if the right-to-take issue is lost, its position in
the partial-taking valuation trial is reversed. Under decisional law, the
right-to-take issue as to remnants has been disposed of at variocus stages.

See, e.g., Dep't of Publlic Works v. Superior Court, supra {mandamus as

to preliminary adverse decision by trial court); People v. Nyrin, supra

{appeal from condemmation judgment as to post-verdict motion to delete

remnant); People v. Jarvis, supra {appeal from condemnation judgment as

to belated pre-trial motion to add remnant); Ia Mesa v. Tweed & Gambrell

Planing Mill, supra (appeal from condemnation judgment following a valua-

tion trial apparently based on an alternative of partial or total taking).
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COMPREHENSIVE STATUTE § 421

Staff recommendation

To obviate this procedural confusion and jousting, subdivision (c) makes

clear that either party is entitled to demand determination of the right-
to-take 1ssue before the valuation trizl. Moreover, failure to make such
demand shall be deemed a waiver of this issue. Subdivisions {c) and (d)
make no change in existing law as to the appellate remedies (appeal from
final judgment of condemnation, prohibition, mandamus) that may be
available as to the trial court's determination. However, these subdivi-
sions do not contemplate that results of the valuation trial as to values,
damages; or benefits may be invoked either in post-verdict proceedings in
the trial court or on appeal to disparage a determination of the right-to-
take issue made before the valuation trial. Such a determination is
necessarily based on matters made to appear at the time it is mede and

it should be judged accordingly.

The preliminary hearing will be concluded and a determination reached
prior to the trial of issue of compensation. The extent to which evidence
introduced at a preliminary hearing can be introduced at the valuation
trial should be determined under the provisions of the Evidence Code.

Subdivision (e). This subdivision permits the condemnee to contest

a taking under this section upon the grounds that a "physical solution"
could be provided by the condemnor as an alternative to either a total

taking or a partial taking that would leave an unusable or unmarketable
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COMPREHENSIVE STATUTE § 421

Staff recommendation

remainder. In at least a few cases, the condemnee may be able to demon~
strate that, given construction of the public improvement in the manner
proposed, the public entity is able to provide substitute access or take
other steps that would be feasible under the circumstances of the particular
case. If he can do so, subdivision (o) prevents acquisition of the remainder.

Subdivision {f). Subdivision (r) makes clear that the procedure

provided by this section has no bearing upon the privilege to abandon or
the conseguences of abandonment. The subdivision makes no change in

existing law. See Section 1255a and People v. Nyrin, 256 Cal. App.2d 288,

63 Cal. Rptr. 905 (1967).
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COMPREHENSIVE STATUTE § k22

Staff recommendation

The Right to Take

§ 422, Disposal of acquired physical or financisl remmants

§ 422, Subject to any applicable limitations imposed by law,
s public entity may sell, lease, exchange, or otherwise dispose of
property taken under Section 420 or Section L2l and may credit the
proceeds to the fund or funds available for scquisition of the

property being acquired for the public work or improvement.

Comment. Section 422 authorizes the entity to dispose of property
acquired under Sections 420 and 421. However, it doces not specify or
provide the procedure to be followed. Accordingly, such procedure is
left to be governed by statutory provisions applicable to the particular
entity or agency. In particular, this section does not require that
disposition be in accordance with the procedure speclfied by Government
Code Sections 193-196 for the disposition of property acguired for
"protective” purposes pursuant to Section 14-1/2 of Article I of the

California Constitution and Sections 190-196 of the Govermment Code.
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CODE OF CIVIL PROCEDURE § 1266

P Staff recommendation

Sec. . Section 1266 of the Code of Civil Procedure is repealed.

1366~ --Whenever-1and-is-to-be-conderned-by-a-ecunty-ev-eity
fer-the-establichbment-ef-any-streci-or-highwayy-ineluding-expyress
highwaye-and-fresvaysy-and~-the-taking-ef-a-part-of-a-pareel-of-land
by-cueh-eondemning-autherity-weuid-1eave-the-remainder-thercof-1a
sueh-gize-ey-chape-or-condiiion-as-te-~reguire-such- condempor-£a-pay
in-eompensaiion-for-the-taking-of-sueh-pars-an-ameunt-egual-to-the
fair-and-ressensbie-value-6f-the-whole-pareely-the-recotuiion-ef
the-geverning-bedy-of-the-eity-or-county-may-provide-fer-the-taking
ef-the-vhele-of-such-pareel-and-upen-the-adeption-of-any-sueh

o resoiutien-ii-chali-be-decmed-neecessary-for-the-publie-usey-benefisy

gafetyy-eeoncnys -and-gereral-welfare-thas-sueh-condenning-autheridy

aegaire-the-whele-ef-such-pareel-

Comment. Section 1266 is superseded by Section 421 of the Comprehensive

Statute.

™
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CODE OF CIVIL PROCEDURE § 1266.1

Staff recommendation

Sec. . Section 1266.1 of the Code of Civil Procedure is
repealed.

1P66v1r--A-pouRty-o¥-a-eity-may-aequive-land-by-zift-or-purehase
Frop-tho-ovner-sheraof-for-any-of-the-purpeses-cruperated-in-Beetion

3266~cf-this-eeder

Comment. Section 1266.1 is superseded by Section 420 of the Comprehen-

sive Statute.
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STREETS & HIGHWAYS CODE § 104.1

Staff recommendation

Sec. . BSection 104.1 of the Streets and Highways Code is
repealed.

3104~3« -~ Wherever-a-pars-of-a-pareci-of-1nnd-is-e-be-taken-for
stete- highway -purposes-and-tHe-repmadnder-is-to-be-lefi-in-sueh~ shape
er-eordition-as-te-be-of-1ittie-vatue-to-tis-owners-or-to-give-rise
te-elaime-eor-litigaticn-ecnecraing- severanee-or-other-damagey-the
departpent~mMay-aequire-the-wheole-pareel-and-may-seil-the-remainder
eF-BAY-exehange-the- sape-for-other-property-needed- for-state-highway

PUFPESEEy

Comment. Section 104.1 is superseded by Sections 420 through 422 of the

Comprehensive Statute.
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STREETS & EIGHWAYS CODE § 9b3.1

Staff Recommendation

Sec. . Section 943.1 of the Streets and Highways Code is
repesaled.

Gh3 el s --Whenever-g-paFt-of-a-parecl~of-land-is-to-be-taken-for
esupty-Righvay-purpesas-and-the-rematnder-ef-cuoh-pareel-ks-to-be
teft-in-suek-shape -or-eenditicn-as-te-be-af-litile-value-ta-its-owRak,
ex-te-give-riss-to-claims-or-1ibigaticn-ecReeFRinE-severanas-aF-othar
damasesy~the-eounty-pay-aequire~the-vhele~pareel-and-may-sell-the
rematnder~or-may-exehanse-he-sanpe-for-ather-preperiy-necded-for

eeuAty-highvay-purpesess

Comment, Section 943.1 is superseded by Sections 420 through 422 of

the Comprehensive Statute.
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WATER CODE § 254

Staff recommendaticno

Sec. . Section 254 of the Water Code is repealed.

25k --Wherever-g-part-of -a-pereci-af-lapd-is-to-be-taken-for
pbate-dam-eP-vaber-purposes-and-the-renainder-in-to-be-tefi-in~-such
shape~-or-eondition-sa-te-be-of-ditblo-vatue-to-tts-owaery-cr-is
give-wige~te-elatms-er-titisabicn-eeneerRing-~Beveranee-aF-gthar
damage;-the ~departBent~-pRey-aequivre-the-vhote-parect-and-may-satl
the-remainder-or-pay-exehange-she-pape-for-athor-preperty~-needed

for-ptote~dam-or-vater-purpasens

Comment. Section 254 is superseded by Sections 420 through 422 of

the Comprehensive Statute.



e e o i T e B 3 e e e <t

WATER CODE § 85390.1

Staff recommendation

Sec. . BSection 8590.1 of the Water Code is repealed.

8500+1~~-Wherever-a-pasri-of-a-pareel-of-land-is-to-be-taken
for-purpeses-ac-sed-forth-in-Beetion-8590-of -this-eode-and-ike
repainder-is-te-be-left-in-suech-shape-oy-cendition-as-te-be-of
1ittle-value-+0-ii6- owRery-or-io-give-rise-to-claims-or-2itigatien
eoneerning- severanee-or-other-damage;-the-beard-may-aequire-the
whele-pareel-and-may-ceil-the-remainder-er-may-exchange-the-eame
fer-oiher-preperty-reeded- for-purpeses-as-ses-forth-in-Beesion

8590-0f-this-eade-

Comment. Section 8590.1 is superseded by Sections 420 through Loo of

the Comprehensive Statute.
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WATER CCDE § 11575.2

Staff recommendaticn

Sec. . -Section 11575.2 of the Water Code.is.repealed,

21575+2+--Whenever-a-pari-ef-a-pareel-of-lard-is-te-be-taken
for-giste-water-developmeni-purpeses-and-the-remainder-ig-a-be
tefi-in-sueh-shape-or-econdistion-as-io-be-of-litile-vaive-te-i%6
ewWRers;-or-te-give-rigse-te-elaims-or-1itigation-eoncerning-sever-
anee-or-other-dRapage; -the-deparinent-pay-aequire- the-vhole-par-
eei-ard-shall-sell-she-remainder-or-shall-exchange-she-came~for

ether-property-aeceded-for-siate-waler-development- purpeses

Comment. Section 11575.2 is superseded by Sections 420 through 422 of

the Comprehensive Statute.
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WATER CODE § 43533

Staff recommendation

Sec. . fection 43533 of the Water Code is. repesled.

L3533.--Vhenever-a-pari-of-a-parecl-of-land-is-to-be-aequired
pursdani-te-this-ariiele-and-any-poriion-of-the-remainder-is-4e-be
iefi-in-gueh-chape-or-cordition-as~te-pe-of-1ittle-vaine-to-148
owhers~ the-bonrd-may-aeauire-and-sell-sueh-portion-or-may-exchange
the-same-for-other-properiy-needed-1o-earry-oui-the-povers-conferred

ep-said-besrdr

Comment. Section 43533 is superseded by Sections 420 through k22 of

the Comprehensive Statute.
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