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#36.65 8/19/70
Memorandum 70-39
Subject: Study 36.65 - Ccndemnation (Disposition of Existing Statutes--
Right to Enter, Survey, and Examine Prcperty)

Attached are provisions drafted for incorporation into the Compre-
hensive Statute to supersede the provisions enacted upon Commission
recammendation by the 1970 Legislature relating to entry for survey,
examinations, and tests. The provisions retain the substance of the
existing law as revised in 1970 with one exception. The staff rec-
ommended provisions would restrict the presently unrestricted right to
recover reasonable attorney's fees. Compare subdivision (&) of pro-
posed Section 506 with the following provision of Section 1242.5:

The owner is entitled to recover from the person who entered his

property the amount necessary to compensate the owner for any

damage which arises out of the entry and for his court costs, and
reasonable attorney fees to be fixed by the court, in the pro-
ceeding under this section.

The Commission originally recommended that the provision for
attorney's fees be eliminated entirely. This was not acceptable to
the Legislature so the staff recommends that the provision be re-
tained but be appropriately limited so that unmeritorious litigation

will not be encouraged.

Respectfully submitted,

John H. DeMoully
Executive Secretary




Memorandum 70-859 .
EXHIBIT 1

COMPREHENSIVE STATUTE § 500

Staff reccmmendation (Sept.l970)

The Right to Take

Chapter 10. Preliminary Location, Survey, and Tests

§ 500. Right to make examinations and tests

500, BSubject to requirements of this chapter, a person
having the power of eminent domain may enter upon property to
make sgtudies, surveys, examinations, testis, soundings, or
appraisals or to engage in similar activities reasonably related

to the purpose for which the power may be exercised.

Comment. Section 500 continues without substantive change the
provisions of subdivision (b) of former Code of Civil Procedure

Section 12L2.



COMPREHENSIVE STATUTE § 501

Staff recammendation {Sept. 1970)

The Right to Take

§ 501. Liability for damages

501. (a} The liability, if any, of a public entity for
damages to property that arise from the entry and activities
mentioned in Section 500 is determined by Section 816 of the
Government Code.

(b) Any person that has the power of eminent domain, other
than a public entity, is liable for damages to property that
arise from the entry anhd zsctivities mentioned in Section 500 to
the same extent that a public entity is liable for such damages

under Section 816 of the Government Code.

Comment. Section 501 continues without substantive change the
provisions of subdivisions (¢) and (d) of former Code of Civil Pro-

cedure Section 1242.



COMPREHENSIVE STATUTE § 502

Staff recarmendation (Sept. 1970)

The Right to Take

§ 502. Consent or court order reguired in certain cases

502. In any case in which the entry and activities men-
tioned in Section 500 will subject the person having the power
of eminent domain to liability under Section 816 of the Govermment
Code, before making such entry and undertaking such activities,
the person shall secure:

(a) The written consent of the owner to enter upon his
property and to undertake such activities; or

(b) An order for entry from the superior court in accord-

ance with Sectiocn 503.

Comment. Except as noted in the Comment to Section 506, Sections
502-506 continue without substantive change the provisions of former

Code of Civil Procedure Section 1242.5.



COMPREHENSIVE STATUTE § 503

Staff recocmmendation (Sept. 1970)

The Right to Take

§ 503. Court order permitting entry: deposit of probable compensation

503. (a) The person seeking to enter upon the property may
petition the court for an order permitting the entry and shall
give such prior notice to the owner of the property as the court
determines is appropriate under the circﬁmstances of the par-
ticular case.

{(b) Upon such petition and after such notice has been
given, the court shall determine the purpose for the entry, the
nature and scope of the activities reascnably necessary to
accomplish such purpose, and the probable amount of campensation
to be paid to the owner of the property for the actual demage to
the property and interference with its possession and use.

(¢} After such determination, the court may issue its
order permitting the entry. The order shall prescribe the
purpose for the entry and the nature and scope of the activities
to be undertaken and shall require the person seeking to enter
to deposit the probable amount of compensation in the manner

provided in Section [L243.6].

Coment. See the Comment to Section 502.



COMPREHENSIVE STATUTE § SOk

Staff recommendation (Sept. 1370)

The Right to Take

§ 504, Modification of court order

504. At any time after an order has been made pursuant to
Section 503, either party may, upon noticed motion, request the
court to determine whether the nature and scope of the activities
reasonably necessary to accomplish the purpose of the entry should
be modified or whether the amount deposited is the probable amount
of compensation that will be awarded. If the court determines that
the nature and scope of the activities to be undertaken or the amount
of the deposit should be modified, the court shall make its order

prescribing the necessary changes.

Comment. See the Comment to Section 502.



COMPREHENSIVE STATUIE § 505

Staff recommendation (Sept. 1970}

The Right to Take

§ 505. Management of amount deposited

505, The court shall retain the amount deposited under this
chapter for a period of six months following the terminetion of
the entry. Such amount shall be held, invested, deposited, and

disbursed in accordance with Section {1254].

Comment. See the Coment to Section 502.



COMPREHENSIVE STATUIE § 506

Staff recommendation (Sept. 1970)

The Right to Take

§ 506. Recovery of damages and expenses

506. (2) The owner is entitled to recover fram the person
who entered his property the amcunt necessary to campensate the
owner for any damage which arises out of the entry and for his
court costs in the proceeding under this chapter. If the
court determines in the proceeding under this chapter that the
position taken by the person who entered or sought to enter was
arbitrary and without any reasonable justification, the court
may award the owner, in addition to his court costs, reasonable
ettorney fees in an amount fixed by the court.

(b) Where & deposit has been made pursuant to this chapter,
the owner may, upon noticed motion made within six months following
the termination of the entry, request the court to determine the
amount he is entitled to recover under this sectien. Thereupon,
the court shall determine such amount and award it to the owner
and the money on deposit shall be available for the payment of
such amount.

(c) Nothing in this section affects the availability of any

other remedy the cwoer may have for the demaging of his property.



COMPREHENSIVE STATUTE § 506

Staff recommendation (Sept. 1970)

Comment. Section 506 continues without substantive change the
provisions of subdivision (e) of former Code of Civil Procedure
Section 1242.% except that Section 506 permits the award of reason-
able attorney's fees only if the person who entered or sought to
enter acted arbitrarily and without any reasonable justification,
whereas former Section 1242.5 contained no such limitation on the

award of reasongble attorney's fees.



CODE OF CIVIL PROCEDURE § 12k2

Staff recommendation {Sept. 1970)

Code of Civil Procedure § 1242 {repesled)

+242-~-fa}-Fn-all-eases-where -land-is-reguired-for-public
a8e g -guek-use-must-be-leeated-in-the -marnoy -whick-will-be-mest
ecmpatible-with-the ~greatest-publise-zeed-and -the-least-private
ERFurys
{b}-Bubjeet-te-Seeticn-1242 55 -a-persen-baving-tho-pewesr
ef-eminent-dematn -may-enter-upes -proparty-to-make -siudies,y
#aPveyH;-examirations; ~teabey -soundings y-or-appraisalas_ar-to
eRgage-ir-aimilar-getivitiss-roasorably-related -to-tho -purpesse
fep-vwhieh-the-power-may-bo-sxereisady
fo)-The-Liabilityy-if-anyy-of-a-public-entity-for-demagas
to-preperiy-that-arise-frem-the-entry-and-aestivities-menticnad
in-subdivigion-{b)-is-detormined-by-Sectien-8i6-ef-the-Govern-
meni-Coder
£a)--Any-persen-that-has-tha-pewar-of -cminent -denain,
ebher-than-a-pubiie-entityy-is-1isble-for-damages-to-propariy
shat-arige-~-frem-tha-entry-and-aetividices-montioned-in-subdivi-
sion-{b}-to-the-same-extent-that-a-public-enbity-is-liable-for
sueh-damages-under-Ssetion-516-ef-the-Goverrment -Gode.
fe}-As-used-in-thiz-seationy-public-entity’ -means-a-publie

entity-as~-defined-in-Seation-811.,2-of-the-Covernment-Ceday



CODE OF CIVIL PROCEDURE § 1242

Staff recommendation (Sept. 1970)

Comment. Section 1242 is superseded by provisions of the Eminent

Domain Code. The disposition of the section is indicated below.

Section 12k2 Eminent Domain Code
Subdivision {a) ew==ecenm=-- [to be determined later]
Subdivision {b) =~==--=m--m- § 500

Subdivisions {e), (d) ------ § 501

Subdivision (e) —=e=wmceaama unnecessary, see § 108
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CODE OF CIVIL PROCEDURE § 124k2.5

Staff recommendation {Sept. 1970)

Code of Civil Procedure § 1242.5 { repealed)

12hk2;5--{a}-In-any-case-in-whieh-the-entry-and-asiivities
mentioned-in-subdiviaien-{b)}-ef-Seetion-1242-will-psubjeet-the
persen—h&ving-the-pewer-e?-emiaent~demain-te-liability-undey
Seetion-5i6-eof-the-Government-Ceodey-before-making-sueh-entry
and-undertoking-sueh-sesivistien;-the-perser-chall-sequres
{1)--Phe-written-eonsent-of-the-ewner-to-enter-upen-his
preperiy-and-to-undertake-sueh-aetivities;-orF
42}-—An—e?dar-fep—entry-frem—the—superiey-eeurt-in-aaeerd-
anee-wish-subdivisien-{b}~
{b)--The-person-seeking-to-enter-upsn-the -preperty-shall
petitien-the—eeurt-£e?-an-eyaer—permitting-the-entry-and-shall
give-aaeh—prier-natiee—teéthe-awner«ef-the-preperty—as—#he
eeurt—determinea-is~apprapriate—ander-the-aiseumstanees-a£_
the-partieular-ease'—-Upen-suehupetitien-aad-after-suah—netiea
hac-been-giveny-the-eeurs-shall-determine-the-purpose-for-the
entryg-the—nature-and-aeepe-ef—the-aeﬁiuitias-reasenably-neees-
gapy-te-aececmplish-sueh-purpese;-and-the-prebable-ameunt -of
eempensatien-te-be—gaié-te-the~ewner—e£-the-Brepeyty-ﬁer-ths
aetual-damage-se-the-preperty-and -interfercnce-with-ite-pes-

sosgien-apd-uses --Afber-gueh-determinatien;-the-cours-may-i68us
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CODE OF CIVIL PROCEDURE § 12hL2.5

Staff recomendation (Sept. 1970)

4 €= ordey- peradt4dng- the- erd iy - The- order- shall- preseribe. the
purpose- for- the- entry- end- the- nadure- and- seope- of- the- aotivi-
+ies- 4o b undertakern and- shald- require $he- person- seeking- Lo
enteyr-te-depesit-the-probable-ameunt-of -conpensation.in-the
manner-provided-in-Seetion-1243:6<

fci-At-a8y-time-after-ap~-order-has-been-made-pursuant-to
subdivision-{b};-either-party-mays-speR-netieed-metieny-re-
guest-the-court-to-determine-whebher-the-nature-and-seepe-of
the-avtivities-reasomably-necessary-+<o-aeeemplish-the-purpese
of~the-entry- shovld-be-medified- or-whether- the- amouui- das
posited-is-the-probabie-amount- of- compensation- thad-will-be
awardeds--3If- the- eouri- determines- thoi- the- nature-and-scope
of-the-aetivities- 1o- be- undertaken- or-the- amount- of-1he- deposit
showld-be- modd £4edy ~ the- court- shall- meke- i$5- order-preseribing- the
BecesSaTY- Shanges-

{d3-- The- court-shall-retain- the- amouni- deposited- under-1ihis
seetion- for-a- period of- six-months- foliowdng-the- termination-of
the -ewivy---duch- amount- shall- be- helds- invesied,- deposited,-and
disbursed in- accordance sHih Seetdon- 1254,

{3 The- owner- 45 entitled- to- recover- freom Lhe- person- who

enterad- s property- the- apouni- necessary- Lo compensade- the

- 12 -
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COURT OF CIVIL PROCEDURE § 12L2.5

Staff recommendation (Sept. 1970)

ewner-fer-any-damage-vhieh-ariges-eut-of-the-entry-and-far
his-ceurt-eesie;~and-reasenable-attorney-fees-to-be-fixad-by
the-eeurds-in-she-precceding-under-this-geetion---Where-a-deposit
has-baen-mede-pursuwans-te-shis-geebiony-the -ewner-mays -uper
neticed-mobien-made -within-six-menthe-fellevwing-the-terminntion
of-the-entry;-regquest-she-eonrb-to-dotermine-the-ameunt-he-is
ertitled-bo-recover-under-thig-subdivisiony--Thersupery-the-esurs
shall-determine-guek-ameunt-and-avward-it-te-the-ewrer-and-the
HeRey-ecn-depesit~ghali-be-available for-the-paynens-of-gual
smeunt--Nething-in- thisg-subdivisien-affeets-the-availability

ef -aRy-other-remedy-the - owner-may-have-for-the-damaging-ef-his

Breperdyy

Camment, Section 1242.5 is superseded by provisions of the Eminent

Dopain Cede. The disposition of the section is indicated below.

Section 1242.5 Eminent Demain Code
Subdivigion (&) =~==mwemmmmmee i cmm——e - § 502
Subdivision (b) =we-eommeo e § 503
Subdivision (€} ==-commmmce e § 504
Subdivision {d) ~-m-mmemmom o § 505
Subdivision (&) === -em oo e § 506
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