#36.43 L/20/11
Memorandum 71-27

Subject: Study 36.43 - Condemnation (Open Space Acquisition)

SUMMARY

The California statutes provide a number of means for the acquisition or
preservation of open space. Although regional park disiricts have statutory
authority to condemn property or an interest therein to preserve open space,
the statutes that govern acquisition of open space by cities and counties
apparently do not authorize use of the power of eminent domain.

This memorandum presents for Commission consideration:

(1) Should cities and counties be granted the pover of eminent domain

to acquire or preserve open space?
(2) What limitations, if any, should be imposed on clties and counties

to prevent abuse of the authority to acquire open space?

BACKGROUND

Existing__s_tatutes

Reglonel park districts. Legislatlon enacted at the 1970 session author-

izes regional park districts to condemn property or an interest therein,
vhether or not within the di.rstrict, for "natural areas" or for "ecological and
open space preserves." See Public Rescurces Code §§ 55‘“0,. 5541 (Exhibit Vv,
blue). Section 5540 limits disposition of district property; 1t prohibits
conveyence of any interest in "any real property actually dedicated amd used
for park purposes”--it ie unclear whether thie includes "open space" property--
unless the conveyance is approved by a majority of the voters of the district

voting at a special election.



Cities and counties. Methods available to cities and counties for

acquiring or preserving open space are: (1) Acquisition by purchase, gift,
grant, bequest, devise, lease "or otherwise" of the fee or any lesser Iinter-
est or right in real property, with a right to acquire the fee and to sell
or lease the property subject to restrictions that limit its future use 0
preserve open space; (2) Voluntary cessation to the city or county of
development rights for a specified period; (3) Voluntary zoning to open epace
use; (4) Involuntary zoning to open space uses, For further details, see
Exhibit II (yellow).

Government Code Sections 6350-6951 (Exhibit IV, gold) authorize cities
ard counties to acguire property to preserve open space, but these sections
have been construed by the Ieglslative Counsel not to authorize the use of
eminent domain to acquire property for open space (Exhibit VIL, [vhite}.
For the purposes of these sections, "open space" 1s defined as "any space
or area characterized by (1) great naturel or scenic beauty or (2) whose
existing openness, natural condition, or present state of use, if retained,
would enhance the present or potential value of abutting or surrcunding
urban development, or would maintain or enhance the conservation of naturel

or scenic resources."
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Other statutes. We have made a careful search in an attempt to find all

statutes that may authorize acquisition of open space. Ve cannot be sure we
have discovered all relevant statutes. We have noted, however, that the
Cameron-Unruh Beach, Park, Recreational, and Historlcal Pacilities Bond Act
of 1964 (which is not really an open space acquisition act)} provides for the
acquisition "predominantly of open or natural lands" (Public Rescurces Code
§ 5096.28) and authorizes condemnation {Public Resources Code § 5096.25).
The act provides in Public Resources Code Section 5096.2(b):

(v) When there is proper planning and development, open space
lands econtribute not only to a healthy physical and moral enviromment,
but also contribute to the economic betterment of the State, amnd,
therefore, it 1s in the public interest for the State to acquire areas
for recreation, conservation, and preservation and to aid loecal governs
ments of the State in acquiring and developing such areas as will con-
tritute to the reslization of the policy declared in this chapter.

Public Resources Code Section 5096.27 limits use of land acquired by loecal
entities pursuant to the act; it provides in part:

5096.27. There shall be an agreement or contract between the State
and the applicant in the case of a state grant project vhich shall con-
tain therein the provisions that the property so acquired shall be used
by the grantee only for the purpose for which the state grant funde

were requested and that no other use of the area shall be permitted
except by specific act of the Iegislature.

Effectiveness of Existing Methods Avallable to Cities and Counties

Restfictive zoning. T éxtent 4o which open space can be preserved by
restrictive zoning--whether, for example, it be zoning for uses such as
agricultural and compatibie uses only or zoning establishing a minimun land
area, such asdfﬁve acres, for eacﬁ residence--is not entirely clear. Certain-
1y there is a line beyond which the police power cannot be used to preserve -

open space by zciing. See Study attached as Exhibit I (yellow).
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Voluntary methods. The avallable voluntary methods of preserving open

space do not assure that an entire area will be preserved as open space.
Whether the voluntary method be voluntary zoning or voluntary sale to the
city or county, one cwner in a particular area may decide to develop his
lands, even though all the surrounding lard is preserved for open space by
voluntary action of the other property owners. The owners of all of a tract
except one key parcel may agree to sell their land or the necessary interest
therein to preserve open space. But the owner of the key parcel may elither
refuse to sell it or may require an unacceptable premium peyment as a condi-
tion for selling it. The lack of the power of eminent domain in such a case
requires the city or county to use its police power to zone the key parcel if
it is to be preserved as open space and, in a particular case, involuntary

zoning may not be constitutionally permissible.

Should Power of Eminent Domain be Granted Citles and Counties for Open Space?

The staff has been advised that the County of Santa Cruz is using the
zoning power to preserve open spaces. Persons in that county who have been
holding land and planning ultimately to subdivide it claim they have suffered
substantial losses 1in enticipated profits because the restrictive zoning
precludes such development. They cannot develop the land for subdivisions and
the restrictive zoning has significantly reduced what they can expect to
receive if they sell their land. They would much prefer that the county had
either acquired their property by eminent demain or had condemned the develop-
ment rights and pald them just compensation; instead, they have been paid
nothing and are left holding land they cannot develop. Hagman apparently has

this kind of csse in mind when he states in California Zoning Practice {Cal.

Cont. Fd. Bar 1969) at 60:
.



Iand-use planners currently advocate use of eminent domain to
control use of land bordering freeways and to preserve open space
through conservation and scenic easements. . . . Zoning competes with
eminent domain as a less expensive but more controversial method of
control. Since 1959, Califormia has provided that any county or city
may acquire scenic easements "by purchase . . . or otherwise." Govt
0. §§ 6950, 6952-6953. See glso Govt C. §§ 6951, 6954. This probadly
does not include acqulsition by eminent domain.

The prestigious Advisory Commission on Intergovernmental Relatlons, in

its 1970 Cumilative State Iegislative Program (August 1969) includes suggested

legislation to secure and preserve open space. See Exhibit III, green.
This suggested legislation includes an authorization to use the power of
eminent domain to acquire open space.

On the other hand, despite the grant of the power of eminent domain for
open space purposes to regional park districts, various farm groups can be
expected to object to the use by cities and counties of the power of eminent
domain to acquire property for open space purposes. Farmers apparently have
no strong objection tc zoning that preserves . .open space, for such zoning
permits them to carry on their farming activities and at the same time leaves
them with the possibility of developing their land for another use in the
future when land development im their area justifies a change in zoning.
Moreover, the existing voluntary methods of preserving land for open space,
being limited in duration and baving substantial property tax benefits for the
iandowner, would operate to the benefit of the farmers. Timber growers would
probably take the same position as the farmers.

Reliance on zoning and voluntary procedures as the chief tool of &an open
space program permits development forces to define and limit to a perhaps
unwarranted (and sometimes unanticipated) degree the land rescurces from which

necessary open space may be drawn. Moreover, it seems Inevitable that a policy
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of pushing the police power to its fullest limits must involve at least some
borderline cases where considerations of fairness to private property rights
would require that eminent domain be used and "just compensation" paid. At
the same time, it mmst be recognized that the limited fiscal resources avail-
able tolrcities and counties make it unlikely that acquisition by purchase or
condemnation will be used as an open space tool in most cases where zoning
can be used. Perhaps the granting of the power of eminent demain, together
with the demands of property owners who have suffered substantial losses be-
cause open space zoning so restricts the development of their property, would
be sufficient to force public entitles to impose the cost of open space
preservation on the public generally (by paying "just compensation”) rather
then on those persons who happen to own undeveloped land by involuntary
zoning).

A basic objection to land acquisition by governmental entities is that
it removes land from the property tax rolls and decreases property tax
reveies. However, the voluntary procedures have this effect and granting
the pcwer of eminent dompin should not significantly increase the problem.
Moreover, it can be anticipated that land preserved for open space will be
put to some compatible use--either by selling or leasing it for compatible
uses--and the possessory right will be subject to property taxation. Finally,
any proposal to acquire land for open space--whether by voluntary sale and
purchase or by eminent domein--will present a difficult political decision
since cities and counties claim that they do not now have sufficlent funds
to carry on even their essential activities. Certainly, the city council
or board of supervisors will tske a close look at any proposal to acquire

open space lands, especially where condemmation is required. In the Palo Alto
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area, for example, a number of cities are currently giving serious considera-
tion to a 30 million dollar proposal for acguisition of foothill 1and as open
space. Palo Alto is considering going ahead on its own or joinipng in forma-

tion of a regional park district.

Protections Against Abuse

The existing authority of cities and counties to purchase land for open
space may create a possibility that these public entities will engage in land
speculation. It is not likely, however, that granting the power of eminent
domain for open space would significantly increase this possibility. 4s pre-
viously noted, the major deterrent to land speculation is the lack of funds
to carry on essentlal services.

Nevertheless, limitations might be imposed on disposition of land
acquired for open space that would preclude or significantly limit the pos-
sibility of land speculation. At the outset, it should be noted that these
limitations, if any are adopted, probably should apply without regard to how
the land is acquired. Certainly, if land is donated or voluntarily sold te
the public entity for open space use, restrictions designed to 1limit the
ability of the public entity to.divert the land to another use would appear
desirable even though the granting instrument does not impose such limitations.

Some possible limitations are discussed below.

Restriction on resale. The Advisory Commission on Intergovernmental

Relations suggests that a public entity be prohibited from converting or
diverting property from present or propased open space use unless equivalent
open space land is substituted within one year for that converted or diverted.

See Exhibit III (green), Section 5 at k.
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Substantial federal ald is available for open space acquisgition under

42 U.5.C.A. 8§ 1500-1500e. Section 1500c 1limits conversion to other uses:
1500¢c. No open-space land for the acquisition of which a grant
has been made under this chapter shall, without the approval of the

Secretary, be converted to uses other than those originally approved

by him. The Secretary shall approve no conversion of land from open-

space use unless he finds that such conversion is essential to the
orderly development and growth of the urban area involved and is in
sccord with the then applicable comprehensive plan, meeting criteria
established by him. The Secretary shall approve any such conversion
only upon such conditions as he deems necessary to assure the substi-
tution of other open-space land of at least egual fair market value

and of as nearly as feasible eguivalent usefulness and location.

The staff belleves the authority of cities and counties to acquire open
space should include & limitation similar to that included in the federal
statute. It may be of interest to note that Palo Alto originally plamned to
"land bank" a substantial tract of land to control more effectlively its
future development. However, after conferring with the federal authoritles,
this ides has apparently been abandoned since federal funds are belng scught
for the Palo fAlto area open space project.

Approval by voters of public entity. The regional park district law

includes a provision that land actually used for park use may not be diverted

to another use unless approved by a majority of the voters voting on the

issue at an election called for that purpose or by act of the state Legislature.
The staff believes that restricting disposition by requiring acquisition

of substlitute land is a better limitation on diversion from use as open space.

It would, of course, be possible to permit diversion if either (1) substitute

land is provided or (2) the disposition is approved by a majority of the

voters.



Finding that diversion is in public interest. Section 51282 of the

Covermment Code provides the standards for cancellation of & contract to
retain land in an agricultural preserve. The section reads:

51282. The landowner may petition the board or council for cancel-
lation of any contract as to all or amy part of the subject land. The
board or council may approve the cancellation of a contract only if they
find:

{a) That the cancellation 1s not inconsistent with the purposes of
this chapter; and

(b) That cancellation is in the public interest.

The existence of an opportunity for another use of the land involved
ghall not be sufficient reason for the cancellation of a contract. A
potential alternative use of the land may be considered only if there is
no proximate, noncontracted land suitable for the use to which it is pro-
posed the contracted land he put.

The uneconomic character of an existing agricultural use shall like~
wise not be sufficient reason for cancellation of the contract. The un-
economic character of the existing use may be considered only if there
is no other reasonable or comparable agricultural use to which the land
may be put.

The cancellation procedure requires a public hearing, after notice by
publication and mail to varlous persons.
The staff does not recommend that an attempt be made to draft an appropri-

ate restriction using Section 51282 as & model.

STAFF RECOMMENDED PROVISIONS

The staff recommends that Chapter 12 {commencing with Section 6950) be
revised (1) to authorize the use of the power of eminent domaln to acquire open
space, and (2) to impose appropriate restrictions of diversion of open space
property to other uses. A staff draft is attached as Exhibit VIII (pink).
(Sections 6950 et seq. are set ocut as Exhibit IV, gold.)

Respectfully submitted,

John H. DeMoully
Executive Secretary



Memorandum Tl-27
EXHIBIT %
EXISTING OPEN SPACE PRCVISIORS
E. Crailg Smay

Introduction

California presently approaches the problem of preserving Open space
from a mumber of directions at once. Two "greenbelt” laws permit localitles
to zone private land to open space uses upon request of landowners.l Cities
. and counties may also acquire “development rights" (the right to prevent
.'development of land by the owners of the fee) in private land by purchase,
gift, or specific term contract.2 tands restricted to open space use unmler
the development rights legislation are granted tax preference by measures
which confine tax assessors to assessment of such lands at values as restrict-
ed in usze rather than at the prevailing formla of value in view of develop-
ment potential.s The tax measures are sanctioned by Article XXVIII of the
state Constitution, added by the voters in 1966 and declaring that preserva-
tion of open space is in the best interest of the state and that assessment
practices should be modified to serve that end. Also in furtherance of the
mandate of Article XXVIII, the Legislature created the Joint Committee on
Open Space. The Committee’s 1970 Final Report recommends a coordinated
statewlde program of involuntary open spaee zoning with restricted zones
protected by tax preference. The 1970 session passed a measure which forms
the basis of & statewlide zoning programh but stopped short of granting tsx
preference to lands zoned tc open space without the owner's consent.

To date, the California open space preservetion program combines sirong
provisions with weak ones in & fashion that may be self-defeating. While

tax preferencee are & powverful tool for encouraging and protecting open space



restrictions, 1t is clear that--ae long as tax protection is granted only
voluntary acquisitions--acguisitions will depend lergely upon the limited
resources of localities and the enigmatic factor of willingness of land-
owners to come within the program. By the same token, the power to zone for
open space ls a strong tool, but failure to grant tax preference to land
zoned to ¢open space encourages pressures to remove such zones and thus

renders them at least speculatively lmpermsnent.

Agricultural Zoning: The “Greenbelt Iaws" (Govt. Code §§ 35009, 35009.1)

The purpose of the "greenbelt laws" is to protect primarily agricul-
tural land from annexation to citles. Landowners may apply to have their
land zoned "exclusively agricultural"; once the land is sc zoned, it may
not he annexed to a city without consent of the landowner.

Annexation is commonly part of a progression of increasing development
pressures whilch is not financially heaithy for agricultural interests or
c:it.ies.5 The progression begins with the residentisl or commercilal develop-
ment of agricultural land far from a city center. Initially, such develop-
ment increases tax assessments on neighhoring lands on the prineciple of
assessment according to development potential. Citles must extend services
to new developments, and the cost of extending services 18 proportionately
higher as the distance of a development from the city center increases. To
defray such costs, cities will annex the ares containing a development and
levy against the entire area. HNormally, such services--schools, streets,
vater, fire protection, and the like--are not valuable to agricultural in-
terests in proportion to their cost so that, at this point in the progression,

farmers in the newly annexed area must pay heavy tax and service assessments
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which are superfluous to sgricultural concerns. Further, the encroachment of
development curtalls farming activities such as spraying and use of smmdge
pots. Classically, in California, the reault has been continued extension
of development, continued extension of services, and over-extension of city
finances. A common offshoot of the progression has been the decay of city
centers and financial inability of cities to deal with resulting problems.

The "greenbelt" statutes require that a county taking advantage of the
provisions have & comprehensive agricultural zoning plan. Initially, conly
Banta Clara County qualified as having such a plan; presently, any county may
qualify by adopting such a plan. Agricultural zoning has proved a substantial
initial success in Santa Clara Gounty.6

Iand voluntarily zoned to open space uses has not been granted tax pre-
ference as have. lands containing other open space interests acquiréa with
landowner's consent. The reason, apparently, is that such zones are not
regarded as sufficiently "enforceable" or permenent as to deserve tax prefer-
ence.T Failure to grant them preference, however, only incresses their
impermanence: when tax assessors may contimie to assess land according to
development potential, the land remeins subject to the development pressures
that the "greenbelt" laws were designed to countersct. In any casge, agri-
culturel zoning 1s not designed to reach large amounts of land closer to city
centers where the need to preserve open space may be greatest. Agricultural
zoning 1s not primarily a means of preserving open space; if relied upon as
such, it is bound to be haphazard and it defles the sort of public planning

and contrcl a rational open space preservation program demands.



Development Interests: The "Open Space Law" (Govt. Code §§ 6950-6954 )

california permits any city or county to acquire by wvarious means short
of condemnation the fee, development right, or easement in open land for the
purpose of preserving it in its open state.8 It seems obvious that extensive
fee acquisitions with limited local funds are not contemplated;9 the statutes
operate on the theory that the purpose of preservation of open space can be

achieved a2t minimal expense and with reasonable haste by permitting acquisition of
Trestrictions upnn the right to develop land without necessitating acquisition of

the fee, Besides ecouomy and speed, the develcpment rights appreach
is thought to have numercus advantages. It aveids govermment involvement in

the land market. It permits the landowner to retain (and to sell or pass on)
the possession of and legal title to the land and the right to contimue use
of the land in manners conslstent with open space preservation. It avolds
expense to the local government in managing the land. It does not entirely
remove the land from the local tax base (which would be the case if the
loeal govermment acquired the fee).

The development rights approach, however, has drawbacks which have
largely prevented its use where most needed. Acquisition of development
rights in land close to the city center--and, thus potentially most important
to preserve in its open state--is likely to be nearly as expensive as acgul-~
sition of the fees in such land. [Iopcal govermments have not had, and are
not soon likely to have, the funds for such acquisitions.lD Further, the
development rights approach in other parts of the country has encountered
extreme problems of enforecing restrictions once acquired.ll The sclutions
to these problems-~increase of local funds for open space acquisitions and

more careful drafting of instruments by which restrictive interests are
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acquired--do not presently concern the Commission. A third problem with the
development rights approach is squarely within the Commission's concern with
eminent domain. Where localities are denied power to condemn restrictive
interests, the public spirit and restraint of some landowners in consenting
to restrictive acquisitions will provide abutting owners an opportunity to
reap commerclal benefits from the withdrawal of neighboring land from a
potential market. In many cases, this will prevent restriction of sufficient-
ly large and contigui$. tracts as to be of interest in a rational open space

preservation prognmm.le

Contractual Acquisitions; Acquisitions by Gift: The Iand Comservation Act
of 1965 (Govt. Code §§ 51200-51254, 51281-51295)

' To s large degree, the Iand Conservation {or Williamson) Act overlaps
the Open Space law: generally speaking, the Land Conservation Act fills out
the power of localities to acguire open space interests by means short of
condemnation.

Origin=lly, the Iand Conservation Act empowered local governments to
enter intorc0ntracts with owners of prime sgricultural lend for restriction
of the lapnd for l0=-year perliods to sgricultural or compatible uses within
"agricultural preserves” of not less than 100 acres.l3 That general scheme
of the act remains after 1969 revisions which drastically altered details.

Restrictions under the act are now declared "enforceable restrictions” pur-
suant to Article XXVIII of the Constitution, entitling contracting 1andcwners
to preferential tax 1;1:-n=:«al’c.m».=:nt]"4 rather than the compensation they were former-
1y paid if their restricted land was taxed at a higher use value than as
restricted. Unless cancelled or revoked, contracts under the act shall be

deemed renewed for at least a year upon date of expiration and may otherwise
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be extended for longer periods. The act no longer prevents sale of contracted
land for a period of years after termination of the contract but still exacts
a cancellation penalty of one-half of one year's taxes {computed at the then
prevailing rate if not higher than the rate prevailing at the time the contract
was made).l5 A contract may not be cancelled except upon request of the land-
owner and then only if the local agency finds cancellaticn to be in the public
interest. Any local landowner may protest such a cancellation. Contracts
may be enforced by the municipality in any sppropriate fashion, including
injunction. Sections of the act providing for agreements that are not con-
tracts and not limited in duration or to prime agricultural land have been
replaced by broeder provisions desling with acquisition of open space rights
by gift.16

The Joint Committee on Open Space reports that five million acres have
been restricted under the Land Conservation Act.lT Most such restricted land,
however, ls remote from cities and urban centers.l8 That fact fellows
naturally from the requirement that restrictions um er the act be acquired
by gift or pertain to lands part of at least 100-acre parcels. The act 1s
further flawed as an open space preservation tool by built-in impermanence.

Article XXVIII of the Constitution: Modificatlion of the Property Tax to
Protect Open land

In Article XXVIII (1966), the electorate declares that preservation of
open space is in the best interests of the state and empowers the Leglslature
to designate which property, in which the state or local govermments have
restrictive interests, shall be taxed other than uniformly and at full cash
value. The 1969 modifications of the Iand Conservation Act were made pursuant
to Article XXVIII. At the same session, the legislature determined that open
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gspace rights acquired by contract under the Iand Conservation Act or by agree-
ment under the Iand Conservation Act prior to iis medification in 1963,

"scenic restrictions" acquired under Chapter 12 of Division 7 of Title 1 of
the Govermment Code (commencing with Section 6950), and "open space easements”
acquired under Chapter 6.5 of Part 1 of Division 1 of Title 5 of the Govern-
ment Code (commencing with Section 51050) are all "enforceable restrictions"
within the meaning of Article XXVIIT and that lands burdened with such restric-
tions are thus entitled to preferential tax trestment. Assessors are instructed
to velue such lands, so long as restricted for the foreseeable future, only
upon the basis of capitalization of income for the highest use of the land as
restricted.19

Effectuating the Report of the Joint Committee on Open Space: Statewide Open
Space Zoning (Cal, Stats. 1970, Ch. 1590)

The 1970 Final Report of the Joint Commitiee on QOpen Space, condensed to
simplest terms, recommends a coordimated statewide program of zoning to pre-
serve open space coupled with a grant of tax preference to lands within open
space zones as established. The Iegislature has enacted provisions which par-
tially effectuate the Jeint Commitiee's recommendation but which fall short at
the cruclal pointe of statewise coordination and tax preference.zo

The 1970 legislation amends the Ponlng Iaw to require, inter alia, that
all local zoning plans contain an open space element and an "action plan"
setting forth steps to be taken in preserving open space according to the
loecal plan. Local plans are to be submitted to approprizte local coordinat-
ing and reviewing bodies and to neighboring localities for purposes of infor-
mation and comment (no provision is made for a recommended independent state

coordinating agency). The grant of police power authority underlying these
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provisions is very broad and raises substantial constitutlonal questions.

That the Legislature was aware of pertinent constitutional limitations is
demonstrated by a proviso to the legislation which forbids use of the authority
conferred in such & way as to take or darmage property without Just compensa-
tion.21 See Exhibit IT (yellow), a discussion of comstitutional limitations
of zoning for open space.

Although the Iegislature did not amend the tax code to provide tax pre-
ference to restrictively zoned lands and did not amend the Zoning Iaw to create
an independent statewide coordinating body--as roted, both measures recommended
by the Joint Committee--, those steps were not, in practical effect, rejected
and are Jlogically the next steps to be taken. The enacted legislation is not
otherwise likely t0 greatly aid the Iegislature's frequently stated purpose
10 preserve open space.22 The Joint Committee took pains to point out that
zoning is impermenent unless there is relief Ilrom tax pressures on restrictively
zoned land. It was also carefully made clear that the open space problem is in
large measure due to lack of statewide, coordinated plamning and that statewide

2
coordination of open space zoning is imperative. 3 Although it is novhere

directly stated in the Joint Committee's Final Report, the discussion therein
of constitutional limitations on open space zoning implies--and it has been
clearly suggested elsewhere--that the question of unecnetitutional taking or
damaging of property is exacerbated in open space zoning where tax preference

is not granted to restrictively zoned lands.
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1.

FOCTNOTES

Govt. Code §§ 35009, 35009.1.

Govt. Code §§ 6950-6954, 51200-51254, 51281-51295,

Rev. & Tax. Code §§ 413, 421-429. The tax measures are discussed in

Comments, 19 Hastings L. J. 421 {1968); 42 So. Cal. L. Rev. 59 (1969).

Cal. Stats. 1970, Ch. 1590.

See, e.g., Comment, 19 Hastings L. J. 421 (1968); Snyder, A New Program for

Iand Use Stabllization: The (slifornia Iand Conservaetion Act of 1965, 42

1and Econ. 29 {1966).

See 12 Stan. L. Rev. 638, 640-641. As of 1960, 50,000 acres of prime Santa

Clara farm land had been "greendelted.” Annexation attempts by Santa Claras

cities have resulted in floods of requests to have farm lands "greenbelted.”

Enforceability of restriction is the mmjor prereguisite for tax preference

under Cal. Const., Art. XXVIII. '

For discusslion of the California law and similar plans, some of which have

been enacted into law in other states, see generally Eveleth, An Appraisal

of Techniques to Preserve Open Space, 9 Vill. L. Rev. 559 (1964); Moore,

The Acquisition and Preservation of Open Iands, 23 Wash. & Ise L. Rev.

274 (1966).

3. See, e.g., Comment, 8 Harv. J. Leg. 158 (1970), N.2 at 158: "Cal. Gov't

Code §§ 6950-6954 . . . [are] rarely used because of the high cost of

acquiring such interests."

(The text accompanying this note seems to

assume--incorrectly--that Govt. Code §§ 6950-6954 are eminent domain

measures. )
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10. See generally Rogers, Financing Park and Open Space Projects, in Herring,

Open Space and the Law, Institute of Govermmental Studies (1965).

11. "The National Park Service has had substantial experience with scenic
easements covering some 7,500 acres acquired along several parkways in
Virginia, Tennessee and cther Southern states. While there has been
scant litigation, the service bas experienced considerable difficulty
in enforcing the restrictions. The courts are reluctant to issue
injunctions prior to actual violation of the restrictions, and damages
are not only difficult to ascertain but are insufficient relief (as
where trees are cut). There have been frequent misunderstandings be-
tween the govermmeni and landowners as to the meaning of the restric-
tions, and even as to the existence of the easement where the restricted
land was bought without actusl notice. As a result, many property
owners have been willing to exchange a portion of their land in fee
for the extinguishment of the scenic easement on the remainder. The
Service, faced with such difficulties, has discontimied the acquisition
of scenic easements." 9 Vill. L. Rev. 559, 567 (196%), citing H.R. Rep.

No. 273, 87th Cong., lst Sess. (1961){footnotes omitted).

12. See, e.g., Krasnowiecki & Psul, The Preservation of Open Space in Metro-

politan Areas, 110 U. Pa. L. Rev. 179, 180 (1961).

13. See generally, 19 Hastings L. J. 421 (1968).

1k, govt. Code § 51252,
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15.

16.

17.

18.

15.

20.

21.

22,

23.

Govt. Code § 51283. And see the discussion of such "poll-back" provisions
in simijar laws of other states, in 8 Harv. J. leg. 158, 161 {1970).
(The Harv. J. Leg. piece incorrectly computes the California cancella-

tion pemalty at 1/2 the cash value of the land.)
Govt. Code §§ 51050-51065.
Joint Committee on Open Space, Final Report at 27 (Feb. 1970).

Id.

—

Rev. & Tax. Code §§ 421-429. The legislation sets forth objective stand-
ards for determining when land is restricted for the foreseeable future,
specifies methods and rates for capitalization of income of restricted
lands, and makes applicable to "scenic restrictions" the provisions for
duration, renewal, and cancellation of contracts under the lLand Conserva-

tion Act.

See Govt. Code §§ 65302, 65303, 65305, 65306, 65400, 65401, 65451, 65508,
65553, 65560-65568, 65850, 65910-65912.

See Covt. Code § 65912.

See, e.g., the sanguine statements contained in Govt. Code §§ 65561-65562.

Although the Iegislature did not emact the Jolnt Committee's proposals

for a state coordinating agency, the need for statewide coordination

was recognized. See Govt. Code § 65561(d).
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EXHIBIT II

CONSTITUTIONAL LIMITATIONS ON POLICE POWER ACQUISITIONS OF OPEN SPACE

E. Cralg Smay

The recommendations which led to the new California open space zoning
legislation were based on the proposition that California courts take a
liberal view of the limits of the police power and will probably sustain
open space zoning of a significant amount of land threatened by development
throughout the state.l The probabie accuracy of that underlying assumption
can be illustrated by reference to the two general questions commonly referred
to in cases testing the valldity of zoning ordinances: (1) Is the ordinance

calculated to promote the public welfare? (2) Is the ordinance reasonable?®
California courts hold that the first of these questions is legilslative and

not the basis for review unless support for the legislative determination ie
wholly 1acking.3 The second question underlies the two rules, frequently
stated in other juriedictions, that a restriction which prevents a "reason-
ably profitable" use of proﬁerty is confiscatory and an invalid attempt to
substitute zoning for condemnation,J+ and that the police power may not be
used to force a landowner to provide for a public need he did not create.5
California courts, however, have for some time refused to recognize an auto-
matic connection between severe reduction in value and condemnmation. The
rule in California is that private financial loss, however great, is not
alope a sufficient ground for declaring a zoning ordinance :i.mralid.6 Further,
California courts in a series of recent cases have permitted local govern-
ments to demand a dedication of private property to public use in exchange

for official sanctions (building permits, zoning variances, and the like} of
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seemingly innocuous uses, and this though the landowner in question did not
cause the public need for which his property was taken.? The Californis
courts have developed a characteristic balance of public need against private
cost in determining the validity of exercises of the police power. With
regard to zoning, 1t may be said that the greater the public need, the greater
may be the reduction in land values imposed upon private owners.

In California, almost the entire content of the question whether a zoning
ordinance is reasonable has been reduced to considerations of whether the
ordinance 1s discriminatory:9

Rights in property have been defined and protected by courts only to

the extent that such rights and protections are consistent with social,

economic and political realities. How far regulation can go is .

basically a political question. It is safe to predlet that California

courts will only intervene in cases of clear discrimination--either
because similarly situated owners are being treated unequally, or where
demcnstrable coste are imposed on just a few landowners while others,
quite similarly situated, are tangibly benefitted by the regulation.

California courts have sustained regulation of private land to the lowest
cormon denominator of profitable use where that serves a public interest in
maintaining an area in its existing state,lg and have recognized the validity
as one among other grounds for sustaining a restriction against development
the fact that the land in question was an important natural rescurce.ll Thus
it appears that the chief impediment to open space zoning will be the gereric
situation Professor Heyman notes "where demonstrable costs are imposed on Just
a few landowners while others, quite similarly situated, are tangibly benefited
by the regulation.” That situation is likely to be  frequent if open space
zoning is vigorously used to halt development of dwindling open space: where
development focuses on an area of land, to zone part of that land to open
space uses plainly involves demonstrable losses of development potentiasl to
owners of that land while demonstrably increasing the value of the land not

zoned.
-



FOOTNOTES
See Joint Commlttee on Open Space, Final Report {1970); Bowden, Article

XXVIIT - Opening the Door to Open Space Control, 1 Pac. L. J. 461 {1970).

See generally Heyman, Open Space and the Police Power, in Herring, Open

Space and the law, Institute of Governmental Studies (1965).

E.g., Lockard v. City of Los Angeles, 33 Cal.2d 453, 202 P.2d 38 (1949);

McCarthy v. City of Manhattan Beach, 41 Cai.2d 879, 264 P.2a 932 (1953).

See Bowden, supre note 1, at 479.

E.g., Morris County Land Improvement Co. v. Township of Parsippany-Troy

Hills, 49 N.J. 539, 193 A.2d 232 (1963).

E.g., Zahn v. Bd. of Pub. Wks., 195 Cal. 497, 234 p. 388 (1925); Wilkins
v. City of San Bermardino, 29 Cal.2d 332, 175 P.2d 542 (1946); Johnston
v. City of Claremont, 49 Cal.2d 826, 323 P.2a 71 (1958); Bamer v. Town

of Ross, 59 Cal.2d 776, 382 P.2d 375, 31 C=l. Rptr. 335 (1962).

Southern Pac. Co. v. City of los Angeles, 242 Cal. app.2d 38, 51 Cal.
Rptr. 197(1966), appeal dismissed, 385 U.S. 647 (1967); Ayer v. City
Council of los Angeles, 3%'Cal.2d 31, 207:P.2a 1 (1949);-Bringle v.

Bcard of Supervieors, 54 Cal.2d 86, 351 P.2a 765 {1960); City of Puena
Park v. Boyar, 186 Cal. App.2d 61, 8 Cal. Rptr. 674 {1960). But see
Mid-Way Cabinet v. San Joaquin, 257 Cal. App.2d 181, 65 (al. Rptr.

37 (1967), invalideting a regulation on essentially the same facts as
in Ayer and Bringle, the court finding no connection between landowner's
activities and the public need for which his land was sought to be

taken. 1In Socuthern Pac., the court said:
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[Tlhe exercise of police power in traffic regulation cases 1s
simply a risk the property owner assumes when he lives in a
modern society under modern traffic conditions . . . and particu-
larly when he lives in the metropolitan area of Los Angeles.

[242 Cal. App.2d 38, L46-47.]

8. See Heyman, supra rote 2; Bowden, suprs note 1.

9. Heyman, Planning and the Constitution: The Great "Property Rigpts" Fallacy,

Cry California, 31, 33 (Summer, 1968).

10. Consolidated Rock Co. v. City of Los Angeles, 57 Cal.2d 515, 370 P.2d

342, 20 Cal. Rptr. 638{1962), appeal dismissed, 371 U.S. 36 {1962), in

which land potentiaslly very valuable for sand and gravel production was
restricted to such uses as chicken farming in order to prevent spoliation

of an ares as a haven for sufferers from respiratory dlseases.

11. MecCarthy v. City of Manhattan Beach, 41 Cal.2d 879, 264 P.2d 932 (1953).
The case should not be taken as a blanket approval of exclusive recrea-
tional zoning. See the discussion of the case in Heyman, supra note 2,
and see Roney v. Board of Supervisors, 138 Cal. App.2d 7ha, 292 P.24
529 (1956), where claimed "exclusive industrial zoning" was upheld on
the ground thet zoning to exclude "higher" {residential) uses in favor
or "lower" (industrial) uses is not objectionable when some public

purpose is served.
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ADVISORY COMMISSIOR ON INTERGUVERNMENTAL RELATIONS
1970 CUMULATIVE STATE LEGISLATIVE PROGRAM -

Memo 71-27  EXHIBIT III
88-30-00

SECURING AND PRESERVING “OPEN SPACE”

Legislation is suggested to states which would (a) provide for acquisition by the states of interests o1

tights in real property which could include, among other interests or rights, conservation easements designed

to remove from urban development key tracts of land in and azound existing and potential metropolitan
mreas and (b} suthorize local units of governiment 1o scquire interest or rights in real property within exist-
ing metropolitan areas for the putposs of preserving appropriate open areas and spaces within the patiern
of metyopolitan development.

It is widely recognized that, for economic, conservation, health, and recreational purposes, adequate
amounts of open land need 1o be retained within metropolitan aress as the spread of population reaches
ever outward from the central city. In some instances, acquisition and pressrvation of open land areas
could be justified on the basis of watershed protection alone: many of the areas most likely to be selected
for preservation would be stream valleys; the protection of some of these valleys from intensive urban de-
velopment is essential from the standpoint of drainage, flood control, and water supply. The need for ade-
quate amounts of open land for parks and recrestional purposes is also obvious: Finally, provision of ade-
quate open space within the general pattern of metropolitan development helps to prevent the spread of
usban blight and deterioration. All of these are compeBing sconomic and social reasons for sppropriate
steps by various levels of government to acquire and preserve open fand.

The states should equip themseives to take postitive sction in the form of direct acquisition of land
or property rights by the state itself, especially in (a) the emerging and future aress of urban development
and (b) those emergency stituations within existing metropolitan areas where, for one reason or another,
local governments cannot or will not take the nocessary action. Also recommended is the enactment of
state legistation authorizing {where such suthority does not now exist) such action by local governments.
Additionally, zoning powers can be employed in a variety of ways to achieve some of the objectives cited
above. Envisaged in these proposals is niot only outright scquisition of land but also the acquistiion of in-
terests less than the fee which will serve the purpose of preserving the openness and undeveloped character

of appropriate tracts of land. By the acquisition of easements, development rights and other types of interests

hrdmlm&n&fnhﬁmma’mbmdfmmmﬂmmtndotharmmhnm

but protected against subdivision and other types of urban development. This type of direct approach is

-often more effective and subject to Jess difficuity than are various tax incentive plans designed to encourage -

owners of farmband to withhold their land from real estate developers and subdividers.
mwmﬂwhbhmiﬁmmm h&dimtowqmreﬂptowtynunym-

terests or rights in real property that would provide s means for the preservation or provision of permanent '

mmwmmdumwpwmwhﬁimwmnmmmfwmnmhndmm i
public bodies would also be authorized to accept and utilize federal assistance for their permmnent open- J,
space land progranss, The suggested legislation has been prepared by the State and Local Relations Division,
Office of General Counsel, Housing and Home Finance Agency, Washington, D. C., to assist state and local
officials. ltcmbclmduapattemmdnfhnsmtehg:ﬂatmnwmkesmtumdpubhcbodmehgible e |
fox fedaral assistance under the federal open-space land program: j

_ The term “open-space land” is defined to mean land which is provided or presened for (1) park or
recreational purposes, (2) conservation of land or other natural resources, (3) historic or scenic purposes,
or (4) assisting in the shaping of the character, direction, and timing of community development.

The use of real property for permanent open-space land is required to conform to comprehcnsﬁve B v
planning being actively carried on for the urban area in which the property is located. The term *compre-
hensive planning” would be defined to include the requirements in the federal law 10'make a public body

el.igib!e for geants. These are (1) preparation of long-range general physical plans for the development of the -
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urban area in which the open-space land is lecated, (2) programing and financing plans for capital improve-
ments for the area, (3) coordination of planning in the ares, and (4) preparation of regulatory and adminis-
trative measures in support of the comprehensive planning. A secticn is included in the bil authorizing com-
prehensive planning for urban areas and the establishment of planning commissions for this purpose. This
section would not be needed in states that have zdequate plansning laws.

The provisions of the draft bill are broad enougn to authorize acquisition and desagnatum of real prop-
erty which has been developed, and its clearanca by the public body for use as permanent open-space tand.
This provision is broader than the present federz! rpen-space law since federal grants cannot be given under
that law to assist acquisition and ¢lemance of completely developed pmperty However, some localities may
desire this authority in order to provide oper space in ceatral cities or other places where there is 2 need for
more open-space lsnd.

The bill prohibits conversion or diversicn of real property from present or proposed open-space land
use unless equivalent open-spacs kand is substituted within one year for that converted or divested.

Where title to Jand is retained by the owner sutject io ac exsement or other interest of a public body
under the proposed legislation, tax assessments would teke into consideration the change in the market
value of the property resulting from the eassment or other interest of the public body.

A public body is given for the purposes of the act the power to use eminent donmin, to berrow funds,
to accept federal financial assistance, and to maintain and manage the property. it would also be authorized
to act jointly with other public bodies to accomish the purposes of the act. Public bodies that have taxing
powers and authority to issue ggnm.i obligations oou'd use those powers for open-space land.

This draft is silent on several questions of state poh'cy in relations with their subdivisions. I is sug-
gested that in considering this draft, tates will wani to determine whether any additional provisions should
be added dealing with state approvals, review of local grant applications, and related matters.

Supgeaied Leghiation

[ Title showld conform to state req.eirements. The foliovdug Is a suggestion:
“Any act to provide for the soguisition ind desizration of real property by
the state, cotntiss, g rordzinalities® for yse as permar'eﬂt open-dpace

« lend7j- ,

{Be it enacted, etc.)

Section 1. Short Title. This act shall be known and may be cited as the “Open-Space Land Act.”
Section 2. Findings and Furposes. The legistature finds that the rapid growth and spread of urban
development are creating critical problems of servics and finance for the state and jocsl governments;

i

2

3

4 - that the present and future rapid population growth in wrban areas is creating severe problems of urban
5 and suburban living; that the provision and preservaticn of permanent open-space land are necessary

& to help curb urban sprawl, to prevent the spread of urban blight and deterioration, to encourage and

7

asaist more economic and desirable urban development, 1o hetp provids or preserve necessary park,

ip any specific public bodies, such as park authoritics, or certain districts, are included in the definition of *'public
body™ in section § {2} and in that manner authorized to carry out the purposes of the bill, approptiate reference 1o the
public bodies should be inserted in the titls at this point v

~2-
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recreationat, historic and scenic areas, and to conserve tand and other natural resources; that the
acquisition of designation of interests and rights in real pmperty by public bodies to provide or pre-
serve permanent open-space land is- essential 10 the solution of these problems, the accomphshmem
of these purposes, and the health and welfare of the citizens of the state; and that the exercise of ‘
authority to acquue or designate interests and rights in real property to provide or preserve perma-
nent open-gpace land and the expenditure of public funds for these purposes would be for a public
purpose.

Pursuant to these findings, the legistature states that the purposes of this act are to authorize
and enable pubtic bodies to provide and preserve pernanent open-space land in urban areas in order
to assist in the solution of the problems and the sttainment of the objechves stated in its findings.

Section 3. Definitions. The following terms whenever used or referred to in this act shall have
the following meanings unless a different meaning is clerly indicated by the context:

(2) “Public body” meas { N : '

(b) “Urban arca” means any area which is urbm in chamcter, incloding swrrounding areas
which form #n sconomic and socially related region, takmg into consideration such factors as present
and future population trends and patterns of ‘utbm growth, focation of transportation facilities and
systems, and distribution of industrial, commescial, ren&mtul. governmental, institutional, and other
activities. ’

{c) “Open- spwelmd means any land in an urban area which is provided or preserved for (1)
park ot recreational purposes, (2) conservation of land or other natural resources, {3) historic or scenic
purposes, or {4) assisting in the shﬂpma of the character, direction, and timing of community devel-
opment.

{¢) “Comprehensive planning” means, planning for development of an urban area and shall in-

chude: (1) preparation, 2s s guide for long-rangs development, of general physical plans with respect
to the pattern and intensity of land nse and the provision of public facilities, including transportation
facilities, togethcr with long-range fiscal plans for such development;{2) programing and financing
plans for capitai improvements; (3) coordination of all related plans and planned activities at both
the intragovernmental and intergovernmental levels; and (4) preparation of regulatory and adminis-
trative measures in supporting of the foregaing.

Section 4. Acquisition and Preservation of Real Properry for Us¢ as Permanent Open-Space
tand. To camry out the puzposes of this act, any public body may (1) acquire by purchase, gift,

1 public body™ can be delined as dtured by the proponents of the bill to include any or alt of the following: the

state, countics, cities, town, or other municipalities, and any other public bodies they wish to specify, such as patk author-
jties, or other specific authorities or districts. If any specified public body {other than the state of cities, towns of other
municipadities) included in the definition has, under another law, taxing powers or other financing powers that could be
wused for the purposes of open-space land a subsection () should be added to section 5 to suthonze that public body to

use those powers for the purposes of this act.

r
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devise, bequest, condemnation, grant, oy otherwise title to or any interests or rights in real property
that will provide a means for the preservation or provision of permanent open-space land and

{2) designate any real property in which it has an interest to be retained and used for the preservation
and provision of permanent open-space land. The use of the real property for permanemnt open-space
land shall conform to cumprehenswe planning being zct meiy carried on for the urban area in which
the property is located.

Section 5. Conversion-and Conveyances. (z) No open-space land, the title to; or interest or
right in which has been acquired under this act or which has been designated as open-space land under
the authority of this act shall be convened or diverted from open-space land use unless the conversion
or diversion is determined by the public body to be (1} essential to the orderly development and
growth of the urban area, and (2) in accordance with the prbg;ram of comprehensive planning for the
urban area in effect at the time of conversion or diversion. Other real property of at least equal fair
market value and of as nearly as feasible equivalent usefulness and location for use as permanent open-
space land shali be substituted within a reasonable period not exceeding one year for any real prop-

~ erty converted or diverted from open-space land use. The public body shatl assure that the property

substituted will be subject to the provisions of this act.

{(b) A public body may convey or lease any real property it has acquired or which has been
designated for the purposes of this dct. The conveyance or lease shall be subject to contractual ar-
rangements thet will preserve the property as open-space land, unless the property is to be converted
or diverted from open-space 1and use in scoordance with the provigions of subject {a) of this
section.

Section 6. Exercise of Eminent Domair. For the purpose of this act, any public body may
exercise the power of eminent domain in the manner provided in { ] and acts amendatory oy
supplemental to those provisions, No real property belonging to the United States, the state, or any
political subdivition of the state may be acquired without the consent of the respective governing
body. '

Section 7. General Powers. (a) A public body shall have ali the powers necessary or convenieni
to carry out the purposes and provisions of this act, incinding the following powers in addition to :
others granted by this act:

(i} to borrow fu_ngl's and make expenditires necessary to carry out the purpose of this act; 7
(?) toadvance or ja::t:tpt advances of public funds;
(3) to apply for and accept and utilize grants and any other assistance from the federal

government and any other public or private sources, to give such security as may be required and to

" enter into and carry out contracts or agreements in connection with the assistance, and to include in

any contract for assistance from the federal government such conditions imposed pursuant to federai

—4 .
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Jaws as the public body may deem reasonable and appropriate and which are not inconsistent with the
putposes of this act; l

{4) to make and execute contrcts and other instruments necessary of convenient to the
exercise of its powers under this act; '

(5) in connection with the real propesiy acquiced ot designated for the purpdses of this
act, to provide or 1o arrange or contract far the provision, construction, maintenance, operation, or
repair by any person or agenicy, public or private, of services, privileges, works, streets, roads, public
utilities or other facilities or structuses that may be necessary to the p;ovision, pres;:rvatiun, mainte-
nance and manaéement of the property ss open-space land; _

(6) to insure or provide for the insurance of any ttmi or personal property or operations
of the public body againét any risks or hazards, including the power to pay premiums on the insurance;

(7) to demolish or dispose of any structures or facilities which may be detrimental to or
inconsistent with the use of real property as open-space land; and |

(8) to exercise any or all of its functions and powers under this act-jointly or coopera-
tively with public bodies of one or more states, if they are so authorized by state law, and with one
or more public bodies of this state, 2nd to enter into agreements for joint or cooperative action.

{b) For the purposes of this act, the state, or a city, town, other mm'ticipality, of county may:

(1) sppropriate funds; .

(2) levy taxes and assessments;

(3) issue and sell its general obligation bonds in the manner and within the limitations
prescribed by the applicable laws of i!:e state; and ‘

. {4) exercise its powers under thig.act through a board or commission, or through such
office or officers as its governing body by resolution determines, or as the governor determines in the
case of the state. - ' _

Section 8. 'Pkuniug for the Urban Area.! The state, counties, cities, towns, or other munici-
palities in an urban area, acting jointly or in cooperation, are authorized to perform comprehensive
planning for the urban area and to zstablish and maintain a planning commission for this purpose and
celated planning activities. Funds may be appropriaied and made available for the comprehensive
planning, and financial or other assistance from the federal go;.remment and any other public o1 pri-
yate sources may be accepted and utilizes for the planning..

Section 9. Taxation of Open-Space Land. Where an interest in real property iess than the fee
is held by a public body for the purposes of this act, assessments made on the property for taxation
shall reflect any change in the market value of the properly which may result from the interest held

L This section is not necessary if the planning laws of the state provide adequate sutherity.
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by the public body. The value of the interest held by the public body shall be exempt from property
taxation to the same extent as other property ocwned by the public body.

Section 10. Separability; Act Controlting. Notwithstanding any otlier evidence of legislative
intent, it i5 hereb;r declared to be the controlling 1zzislative intent that if any provision of this act or
the application theieof to any person oF circumsiances s held iavalid, the remainder of the act and
the apptication of suzi provision 10 persons ¢z circumstancs othes than those as to which it is held
invalid, shall nat be affected thereby. )

Insofar as the provisions of this act ar2 inconsiztent with the p}oﬁsions of aﬁy other law, the
provisicns of this act shall be ::on:rol]jng. The powers conferred by this act shall be in addition and

suppiemental to the powers conferred by any other law.
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STATUIORY AUTACRITY OF REGIONAL PARK DISTRICT TO ACQUIRE OFSN SPACE

§ 5540. Powers; acquialtion, lease ar coaveyance of property; consent of veters

It may teke by grant, appropriation, purchase, gift, devise, condempation, or lease,
and may hold, use, enjoy, and lease or dispose of real and personsl property of every
kind, gnd rights in real and personal property, within or without the district, neces-
aary to the full exercise of its powers.

A dlstrict may not validly convey any interest in any real property actusily dedi-
cated and used for perk purposes without the consent of a majority of the voters of
the district voiing at & special vlection called by the board and held for that purpase.
Consent need not first be abtained for a lease of any real property for a period not
exceeding * * * 25 yeara; and consent need not first be obtained for & tranafer
of any real property if the Legislature by concurrent resolution suthorizes a trans-
for after a resolutlon of Inteatlon has been adopted by at Jeast a two-thirds vote
of the hoard of divectors of the district, specifieally deseribing the property to be
conveyed. (A3 amended Stats1957, o 51, p. €16, § 3; Stata.1963, ¢. 1117, p. 26886,
§8)

193 Amendment. Substituted 25 years for
16 yemra.

§ 5541. Pswers; guarks, playgrounds, gcl courses, and boulevarda; restrictisss
Ia cass of munlcipality or county

A disteiet may plan, adopt, lay out, plant, develop, and otherwise improve, ex-
tend, control,- operzte, and melntain a systom of public parks, playgrounds, golf
courses, beaches, tralle, nature! arcas, ecological and eopen gpace preserves, park-
ways, scenie drives, boulevards, aed other farilities for publie recreation, for the
use &nd enjoyment of all the lnhabitants of the district, &nd it may select, desig
nate, and acquire land, or rights In land, within or without the district, to be
used and appropriated for such purposes. It may cause soch tralls, parkways,
scenle drives, and bonlevarde to be openes, sltered. widened, extended, graded or
regraded, paved or repaved, .planted or replanted, repaired, and otherwise 1m-
proved, may conduct programs and clesses in outdoor selence education and com-
servation education, and mey do &ll other things necessary or convenlent to carry
ont the purposes of this articie.

The board of directors of a district shall not interfere with control of any of
the foregoing or other public property, that are exlsting, owned. or coatrolled by
a munlefpality or county In the district, except with the comsemt of the governing
body of the municipality, or of the county if the aame is la unlncorporated territory,
and upon mich terms gs may be mutnally agreed upon between the board of diree
tors of the district and the governing body.

{Amended by Statsl1963, ¢ 1117, p. 23846, § 6.5; Stats 1963, c. 2067, p. 4316, § T:
Riats 1070, ¢. 857, p. —, § 1.} : .
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CITIRS AND CODNTIES &+ PONERS WEI RESPECT TO HFEW SPACS PRESERVATION

§ B3N lomammis of Slas rogeivost de Ky o el ]

The general plen shell consist of & statement of develnnment palicies ang shall i
chvle 6 dicgeam or Qeovame And lant petainy {urth objectives. principles, standards,
and plan pronoeals  Toe piso shiaH oeclud s the fellnwing elemente!

{a} A land usze clomect which desigreses the poopoed gemera! distributien and
general lecation and extent of the nses of the land for kousing, Lusiness, industry,
apen space, ineluding mgrienlturn, naturs! resources, pecrestlon, and enjoyment of
scenle beaary, adupeatien, public baildings and grounds, soli? and Hquid waste dis-
posal facilities, and othoer cetegovies of publc end private uses of larnd. The land
use elemort rhall inclode @ soatement of the standards ¢f popalation density and
bulid!ng intenslty recomitendnd foo the varicus dstrlets and cther territory covered
by the plan. The lard wse eivneot shdll also identify areag covered by the ptan
which are suhject te Mecding and shall be reviewed annoally with respect to such
areas.

(0 A clroulstlon ciewment cosslebing of the praersl locotion snd extent of existing
and proposed major therouzhlarcs, transporiation routes, termingls, and other local
publie piflities aug facilitles, sl correluted wicth the land use glenont of the plan.

(e} & howdrp slement consisting of atavdards and plans for the improvement of
honsing and for proviston of mdegeate sites for howsing. Thie etement of the plan
ghell endeavor bo make sloguate provision for the houslng weeda of all ‘peonomic
pagments ¢f the community.

{d) A copservetion elemapl for the <onservetion, developieeut, and utlization of
natursl resgurces including water apd ifs hydraulic force, forosts, solls, rivers and
other watera, harors, fizherfas, wildlife, minerals, and other natnral resources.
That portion nf the conserv:tion rlemen. lecluding waters shall be developed in co-
ordinativn with sny eourty wige wate® acency and with all district and city agen-
cies which bhave ceveloped, servod, controtled or comserved water for any puspoee
for the csunty of ety for whick the plan iz nrepared. e conservition element may
|8y cover:

(1) The yedamutics of 1and pud waters,

{2) Plood enntl,

{7} Prevention end onnfes: of the polintlon of stregray and other watem

(4) Ternlation 67 the use of lard ia stross chamrs's and other 2reas required for
the pecompilshment of ¢ conservation pias. ) )

. &) Pmentinn.'con!:ml, and carrection of the eronion of sofls, bhoashes, and shorea.

(% Proteciion of waterabods, o

D The Westlon, guesotity and guality of the rock, annd ond yravel reesurces.

e} & Goer mmace edmest na provided In Artlela I (ooenrrancing with Beetlon
45360} of thlz chapter, .

(Amended by Stats.1s07, c. 1637, ;. €933, § 4; D1ots1067, o 1309, p £20%, 4 4,
tlve Joly 1, 1969; Stetalit?, c 032, p IETH, §1; Biatal2™0, c 65 p—— § 1

;s:tg-,c 17, 9. —,  1; SEA18.1979, ¢ 1558, D. —, § 3; Staiz16T0, ¢. 1580, b
. §18) _ S
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ARTICLE 10. ADMINISTRATION OF SPECIFIC PLANS AND REGULATICNS

Bec, ‘
85553, Open space lands; roterence of proposal to planalng egency for report; e’
port to legislatore [l¥ew].

§ 85553, oﬁ-n space lands; refersnce of propassl to piasning agency for report;
’ rapert to leglslature
" No street ghall be Impraved, no sewers of copnectlens or other {mprovements shail
be lald or public building or works Including schoo] buildings constructed within
any tersitory for whichk the legisiative body has edopted a speclfic plan reguisting
the use of open-space lend untll the matter has been referred to the planning agepcy
for a report as to conformity with such specific plan, a copy of the report has
been filed with the leglalative bedy, and a finding made by the jegislative bpdy that
the proposed improvement, conneciion or construetion 1s in conformity with the
specific plan. Buch report sball be submitted te the legislative body within forty
{40) days atter the matter was referred 1o the plenning agency. The requirements
of thig section si:all not apply in the case of a street which was accepted, opened,
or had otherwise received the legal statue of a public street prior to the adoption -
of the epecific plan :
(Added by Btats1970, ¢. 100, p.— § 14)

ARTICLE 18.5. OPEN-BPACE LANDS [NEW]

85560, Definitions.

66501, Legialative finding and dectaration. B
85562, Intent of legislatore.

65563, Preparation and adoption of Jocal plen

65564, . Actlon program.

. 63565, Blank.

45586, Ocnsistency of action with loeal plan.
#5587, Comibsteney of proposed construction, subdivislon or ordimance with local

plan
| 66568. Partial invalldity.

Articte 10,5 edded by Stats. 1970, ¢ 1590, p. ——, § 15.
§ 65580. Dafinltlons

As used in this article and Article 4 (commencing with Sectlon 83010) of Chapter
4, Title 7, unless otherwise apparent from the context, the followlng definitions
shall apply: : ' .

(a) “Agricultural land™ means land ectively used for the purpose of producing an
agricultueal commodlty for commerclel purposes, Land may be considered to be
“aetively used” notwithstsnding the faet that in the eourse of good agricultursl
practice It Is permitted to lie 1dle for a peried up to one year.

[0} “Local open-space plan” s the open-space element of a county or clty gen-
eral pian adopted by the bosnd ot counctl. . .

(¢} “Naturel resource land” is land deemed by the leglalative body to possess or
encompess natural resources, the use or recovery of which can best be realized by
regtricting the use of the land es provided by this chapter.

(d) "Open-space land” Iz any pareel or ares of labd or water which is essentlally
unimproved and devoted (o an open space usc as hereln defined, and which 1s dealg-
nated om & local, reglonal or state anen-space Dlan s any of the followlng:

{1) Natural resource land, as defined hereln

{2) Agricultura) 1and, as defined herein

{3} Recreation land, as detined berein

(4} Scente 1and, gs defined herein

(5} Watershed or ground water recharge land, as defined hereln

(6) Wildlite habitat, as defined herein.

fe) “Open-space use” means the nee of land for (1) publle recreation, (2) enjoy-
ment of scenie beauty, (3) conservation or nse of natursl resources, or {4} production
of food or fiber.

}
[~



(f “Recreational land™ 18 any nrei of land or water designated on the state, or
sny reglonal or local open-space plan as open-space land and which is actively used
for recreation purposes and open to the pabile for such purposes witk or without
cherge. '

{g) Scenic land is land designated on the local open-spaece plam, &8 Cpen-space
1and which possesmes outstanding scenic quslities worthy of preservation.

{h) “Wetershed or ground water recharge land” 1s land desigmated on the state or
any regional or local open-space plah 48 open-space 1land which Is important to the
gtate in order to malntain the quantity end quabity of water necessary o the people.
of the state or eny part thereaf, ’

() “Wildtife habitat" ls any land or water ares dentgnated on the state or any
régional or local open-space plan ke open-space lapd which !s onupsually valnable or
necessary to the preservation or enhancement ef the wildlife resources of the state.
tAdded by Stats 1870, c. 1800, p. — § 1B

Library References
Wo and Parases (Permi.Ed.}

3 65561. Legisiative flnding aad daclaration

The Legistature finds and declares as foliowa:

{a) That the preservatien of open-space land, ay defined in thie article, 13 neces-
sary not only for the malntenance of the economy of the state, but riso for the as-
surance of the continued avallablity of lend for the production of food and fiber,
tor the enjoyment of scenic beauty, for recreation and for the use of natural re-
SOUTTES. .

{b} Thet discouraging premature and nnbecessary conversica of open-space land to
urban uscs Is 4 matter of public Interest and will be of benefit to urban dwellers
because (t will discourage noncontiguous development patterne which unnecesaarily-
{ncrease the couts of community services to community residents.

(c) That the anptlcipated increasc in the pepulation of the state demands that
citien, counties, and the state st the earllest possible date make definite plans for
the preservation of veluable open-space land and take positive actlon to carty ocut
such plans by the adoptlon and strict administration of laws, ordinances, rules and
regulations #s avthorized by this chapter or by other appropriete methods.

{d) That in order to assure that the Interests of all its peoble ere met in the order
iy growth and development of the state and the proscrvation and conservation. of
its resources, it is necessary to provide for the development by the state, reglonal
agencies, counties and cities, Including charter cities, of statewide coord{nated plans
for the conservation and preservation of open-space landa.

fe} That for these rensors this article is necessary for the promotion of the gen-
eral welfare apd for the protection of the puhiic Interest in open-space land.
{Added by Stats.1970, ¢ 1590, p. —, $ 15

& 65562. 1atent of laginiature
It i3 the intent of ihe Legislature in enacting this artlele:

{a) To assure that cltles and countiex Tecopnize that open-space land is a limited
and valuable resource which must be conserved wherever poasible,

e
y ity 5 ‘ d catry out open-space
{1 To assure that cvery City and county wili prepare anc
plans which, along wlith stnte sod regional opeR-space plans, will gccomplish the ob-
jectives of & comprehensiva Oper-space Program. .
(Added by Stars1870, ¢ 1500, p —, § 3%}

§ 85563. Prepzration and sdoptian of local plan

Evory city and county ghall, by June 30, 1972, prepare and adopt a lozal open;
gpace plan for the comprehensdve and long-range preservation and conservation ¢
open-space land within its jurisdictton.
(Added by 5tats.1970, ¢ 1600, p. — § 139

§ 65564, Action program _

Every local apen-space plan =hali contain an action program conslating of specific
programs which the legisiative body intends to pursue In jmplementing its open-
space plan. .

(Added by Stata.1970, & 1500, P £ 15)

§ 63565, Blank

§ 65566. Consisteaey of sction with Iodal plan

Any actlon by a county or city by which open-space land or any interest therein
is acquired or dlaposed of or its use restricted or regulated, whether ot Bot pursoant
to this part, muat be conklstent with the lecal open-space plan.
{Added by Statal670, o 1500, . — § 15.)



§ 65567, Consisloncy of proposed construction, subdlvision or ordinance with local
pign
No building permit may be iasved, no subdivision mep spproved, and no open-
space roning ordinance rdopted, unicss the proposed construction, subdivision ¢r or-
dinance Js conslatent with the local open-space plan. :
{Added by Stataldio, c. 1500, p. —, § 13)

§ 65563 Partia! invalidity

It any proviston of this article or the applicatlon thereof to any perscn is held
invalid, the remainder of the article and the application of such provision to other
persons shall not be affected thereby. ’ -
{Added by Stats.1970, ¢. 1580, p. —-, § 15.)

CHAPTER 4, 2ONING REGULATIONS

Artiole ' ' . Saction
4. Open-Space Zoming [New} __ . . e 85940

ARTICLE 1. GENERAL PROVISIONS

Law Aeview Commantaries
Hﬁ%‘ Varlenoss, (1588) 38 S0.Cal.L.R.

§ 65000. Purposs

It is the purpose of this chapter to provide for the adoption and adminfstration
of zoplog laws, ordinances, rules and regulatlons by counties and cities, a3 well
a3 to implement such generel plan &s may be in effect in any such connty or city.
Except as provided in Arttele 4 fcommencing with Bectlon 65830} of this chapter,
the Leglsleture declares that in enacting this chapter it Is its intention to provide
only a minimum of llmitation in order that counties and citlcs may exercise the -
mazximum degree of control over local zonlag matters. :
{Amended by State.1970, ¢. 1560, p, ——, § 10.)

ARTICLE 4. QOPEN-SPACE ZONING [NEW]

Sec.

65510, Adoption of ordinance.

63911, Varlaneces.

63812, Legislative flnding and declaration.

Article § edded by Stats 1976, ¢, 1590, p. —, § 16.

§ 65910. Adeption of erdinance

Every city or county by Janvary 1, 1973, skail adopt an opoen-space zoning ordi-
nanst ednsisrent with a local open-space plan adopled pursuant to Articte 10.5 feom-
menelng with Secting 655600 of Chiapter 3 of this title.
(Added by Stats, 1970, ¢ 1588, p. —, § 163

§ 6501t. Variances

Variances from the terms of an open-space zoning ordinance shall be granted
only when, because of special circumstances applicable to the property. inclading
slze, shape, topography, Incation or surroundings, the strict applieation of the zon-
ing ordinance, deprives such property of privileges enjored by otber property in the
vicinity and under identical zoning classification. :

Any varianee granted shall be subject to such cenditions s will assure that the
adjustment rhereby euthorized shall not constitute & grant of special privileges in-
conststent with the limitations upon other propertles in the vielnity and zoge in
which such propesty is sitwared.

This scetion shall be Heerally and strictly interpreted and enforesd se as to pro-
tect the interest of the public in the orderly growth and development of citles and
countles and in the preservation and conservation of open-gpace lands.

(Added by Stats.1970, c. 1500, p. —- § 16.) :

% 65812, Legisiative finding ang declaration

The Legislatare heroby finde and declares that this artiele Is not intended, and
shafl not be consirued, as authorizlgg the city or the county to excrcise its power
to zdopl, amend or repeal gl open-spaee zoring ordinance in & msnner which will
teke or damage private property for public use without the payment of just com-
pensation therefor. This section I not intended to inerease or decrease the rights
of any owner of property under the Constitution of the State of California or of
the United States,
tAdded by Stats 1970, ¢. 1500, p. —, § 14.)
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Sacramento, California
October 24, 1969

Honorable John T. Knox
2114 State Capitol

Eminent Domain - #17885 Co

Dear My, Knox:

QUESTION

' May a city or county acquire open space lands

under the authority to acquire property by eminent domain
for use as public parks?

We have assumed, for the purposes'of this

opinion, that by "open space! lands you mean lands having
the characteristics set forth in Section 6934 of the
Government Cede.¥ , ; ]

QPINION

In our opinion a city or county may not

acquire open space lands under the authority to acquire
property by eminent domain for use as public parks.

* 4§ectidn G954 of the Government Code reads as follows:

"5954. For the purposés of this chapter
an ‘open space' or.'open area' is any space or
area characterized by (1) great natural scenicC
beauty or (2) whose existing openness, natural
condition, or present state of use, if retained,
would enhance the present or potential value
of abutting or surrounding urban development,
or would maintain or enhance the conservation
of natural or scenic resources."



Plaaed

Honorable John T. Knox - p. 2 - #17885

ANALYSIS

The California Supreme Court, in the case of
people v. Superior Court of San Bernardino County (10
Cal. 2d 288, 295) stated:

"Iy igs a well established legal principle
that although the power of eminent domain is
inherent in sovereigniy, nevertheless neither
the state itself nor any subsidiary thereof
may lawfully exercise such right in the absence
of precedent legislative authority so to do."

A city or ccunty has no inherent power of eminent
domain and can exercise the power only when authorized to
do so by the Legislature (City & County of San Francisco
v. Ross, 44 Cal. 2d 52, 53). :

The Code of Givil Procedure lists specific
public uses for which the power of eminent domain may
be exercised {Secs. 1238-1239.4, C.C.P.). ‘Subdivision
(3) of Section 1238, Code of Civil Procedure, authorizes
the condemnation of property for use as, among other
things, "public parks." A ‘park” has been defined as
g piece of ground set apart and maintained for public
use, and laid out in such a way as to atford pleasure to
the eye as well as opportunity for open air recreation'' *¥

(County of Los Angeles v. Dodge, E1"Cal. App. 492, 506).

In 1959, the Legislature enacted Chapter 12
{commencing with Sec. 6950) of Division 7 of Title 1 of
the Government Code, which specifically authorizes cities
and counties to acquire 'the fee ox.any lesser interest
or right in real property in order to preserve ... Open
spaces and areas for public use and enjoyment" (Sec.
6950, Gov. C.). Bection 6954 {which is in Chapter 12),

set forth in full in a footnote on page 1 of this
opinion, defines "open space” or “open areas’ for
purposes of the chapter. No provision of that chapter
authorizes, either directly or by necessaxy implication,
the acquisition of '"open space' by means of eminent

domain.

We think that a reasonable comparison of the
definitions of "park" and "open space' set forth above

%% Emphasis added.



Honorable John T. Knox - p. 3 - #17385

indicates that the two are not identical. concepts of
land use. It is well settled that statutes authorizing
the exercise of the power of eminent domain must be
strictly construed (Central Pacific Ry. Co. v. Feldman,
152 cal. 303, 306). , T

Therefore, we conclude that the authorization
in Section 1238, Code of Civil Procedure, to acquire
property for use as public parks cannot’ be interpreted
to allow condemnation for "open space.” If the
Legislature had intended to extend the power of eminent
domain to allow acquisition for "open space' purposes,
it would have been an easy matter to SO provide when
specific provisions defining and authorizing acquisitien
of "open space' lands were enacted (see Chapter 12
(comnencing with Section 6950), Division 7, Title 1,
Government Code). '

We conclude, therefore, that a cit§'or county
may not acquire open space lands under the authority to
acquire property by eminent domain for use as public

parks. .

Véry truly yours,

George H. Murphy
Legislative Counsel

&es L. Ashford |

Deputy Legislative Counsel

-JLA:cs



Memorandum T1-27
BHIBIT V11X

GOVERNMERT CODE §§ 6950-6956

Staff Draft April 1971

ACQUISITION OF PROPERTY BY COUNTY OR CITY
FOR OPEN SPACE

Sec, . The heading for Chapter 12 (cammencing with Section 6950}
of Division 7 of Title 1 of the Goverrment Code is amended to read:
Chapter 12. Parehage-of-Iataresss-ard-Righta-in-Real

Property Acquisition of Property for Open Space

-le



GOVERNMERT CODE § 6955

Staff Draft April 1971

Govermment Code § 6955 (added)

Sec. . Section 6955 is added to the Government Code, to read:
6955. A county or city may exercise the power of eminent damain
to acquire the fee or any lesser interest or right in real property

necessary to achieve the purposes of this chapter.

Comment. Section 6955 is added to make clear that a city or county
may exercise the power of eminent damain to acquire property for open space
use under Sections 6950-6G54%. The former law was unclear, but condemnation

for open space probably was not authorized. Campare Note, Property Taxation

of Agricultural and Open Space Land, 8 Harv. J. Legis. 158 text at n.1 (1970)
(implying that condemnation was authorized) with Ops. Cal. Legis. Counsel
(oct. 254, 1969)(concluding that condemnation was not authorized). Compare
Pub. Res. Code §§ 5540, 5541 (authorizing condemnation for "natural areas"”

and "ecological and cpen space preserves").

aDn



GOVERNMENT CODE § 6956

Staff Draft April 1971

Government Code § 6956 (added)

Sec. . Section 6956 is added to the Government Code, to read:

6956. (a) As used in this section, "open space property” means
property acquired under this chapter after June 30, 197h.

{(b) Open space property shall not be converted or diverted from use
as an open space or area unless the conversion or diversion is determined
by the county or -.city to be:

(1) Essential to the orderly development and growth of the urban
areg; and

(2) In accordance with the program of comprehensive planning for the
urban area in effect at the time of the conversion or diversion.

(¢) If open space property is to be converted or diverted from use as
an open space or arsa, other property of at least equal failr market value
and of as nearly as femsible squivalent usefulness and location for use as
a permanent cpen space or aree shall be substituted or exenanged within a
reasonable time not exceeding one year for the open space property. All
money received for open space property converted or diverted from use as an
open space or area shall be held in a trust fund to be used only for the
purpose of acquisition of an open space or area subject to the provisions
of this chapter. The city or county shall assure that the property sub-
stituted or received in exchange for open space property will be held sub-

Ject to the provisions of this chapter, including this section.

-3~



GOVERNMENT CODE § 6956

Staff Draft April 1971

(d) The requirements of this section do not apply where a fee is
acquired and the property or a right or interest therein is conveyed
or leased under such covenants or other contractual arrangements as
will limit the future use of the property in accordance with the pro-
visions of this chapter.

(e) Nothing in this section affects the right of a city or county
to use or to grant the right to use open space property for a use that
is compatible with its use as an open space or area if such use does

not significantly affect its usefulness as an open space Or area.

Comment. Section 6956 prevents the diversion or conversion of an cpen
space or area to another use unless such diversion is in mccordance with a
program of ccmprehensive planning for the urban area and essential to its
orderly development and growth. This requirement assures that any diversion
or conversion is in keeping with sound planning but, at the same time, permits
adjustments and improvements in the open space preserve to reflect developments
in the comprehensive pl&n'for the area, Section 6956 applies whether the open
space or area is acquired by gift, purchase, eminent domain, or otherwise.
However, the section does not apply to property acquired before July 1, 1974,

When an open space or area is to be converted or diverted to other use,
Section 6956 requires that substantially =quivalent property be acquired for

an copen space or area., The eguivalent property, for exsmple, may be acquired

k-



GOVERNMENT CCDE § 6956

Staff Draft April 1971

in exchange for the open space or area which is converted or diverted to
another use, may be purchased with moneys received fram its sale or lease,
or--if the city or county uses the open space or area for its own public work
or improvement--the equivalent property may be acquired with the public funds
available for the public work or improvement. Subdivision (¢) of Section
6956, which requires substitution of equivalent property, adopts the same
limitation as U2 U.S.C. § 1500c (limitation on conversion of open space to
another use if federal assistance used to acquire the cpen space), See also

the 1970 Cumulative State Legislative Program (1969) of the Advisory Commis-

sion on Intergoverrmental Relations, containing suggested gtate legislation
including this same limitation. For a scmewhat camparable provision, see
Pub. Res. Code § 5096.27 (property acquired by local entity with state grant
under Cameron-Unruh Beach, Park, Recreational, and Historical Facilities
Bond Act of 1964 to be used only for purpose for which state grant funds
requested unless otherwise permitted by specific act of the Legislature).
Compare Pub. Res. Code § 5540 (authorization by voters or by act of Legis-
lature required for conveyance of property used for perk purposes by regional

park district).



