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#39.10 5/19/71
Memorandum 71-38

Subject: Study 39.10 - Attachment, Garnishment Generally

Attached to this memorandum are four resolutions which are to be pro-
posed by local bar associations for consideration by the Conference of
Delegates at the 1971 State Bar Convention. {The handwritten notations
indicate the position of the San Diego County Bar with respect to the
proposed resolutions.) Commissioner Sandstrom was kind encugh to forward
them to us and we thought that the entire Commission would find them to be
of interest. We do not plan to present them for discussion at the next
meeting; however, 1f you believe any or all of them should be discussed,
please feel free to do so then.

Respectfully submitted,

Jack 1. Horton
Assistant Executive Secretary




RESOLUTION PROPOSED BY
SANTA CLARA COUNTY bBAR ASSCCIATION

RESOLVED that the conference of Delegates reconmends to the Board of
Governors of the State Bar of California that the state Bar sponsor
legislation to amend 869G.¢ of the Code of Civil Procedure to read as
foilows:

© ®690.6. Earnings for perscnal services: Determination of exemg- -
tion and pricrities: Hearing.-- (a) All the earnings of the
debtor due or owing for hisz persoral services shall be exempt
from levy of attachment without f£iling & claim for exemption as
provided in this sectign_and Section 690.50.

(k) One-half or such greater portvion as is allowed by statute
of the United States, of the earnings of the debtor due or owing
for hiz personal sarvices rendered at any time within 30 days
next preceding the levy of execution shall be exempt from execu-
tion without filing a claim for exemption as provided in this
section and Section £€90,50.

(c} &ll of such earnings, if necessary for the use of the
debtor's family residing in this state and supported in wheole or
in part by the debtor, unless the debts are: (1) Incurred by
the debtor, his wife, or his family for the common necegsaries
of life. (2) Incurred for personal services rendered by any
employee or former employee of the cebtor. _

{(d) The-court-shall-determine-the-pricrity-and-division-of-pay-
.ment—ameng—all—95-theaered;tass-eﬁ-a—debtes—whe-have-leviad-an
exeeutaen-upen-nenexempt—earn;ngs—upenmsueh—basis—as—is-just—aad
equitable. (d) The plaintiff or judgment creditor (hereinafter
referred to as “Creditor®) who seeks to levy upon the earnings of
the judgment debtor (hereinafter referred to as the “Debtor!) due
or owing for his personal services rendered at any time within

thirty (30)] cays next preceding the levy of execution shall first,
perscnally or by certified mail, serve a rotice of intent to levy
not less than ten (10) davs prior to any such levy on the debtor.
Such notice chall inform the debtor that he may avail himself of
his right ta claim exempticns grarted by Code of Civil Procedure
Section 680.6. Creditor shall forward to the officer authorized
to levy (hereirnafter referrec to &as nofficerv) a copy of =said
notice, touether with procf of service, Such officer shall in no
event levy on earnings rendered at any time within thirty (30)
days next preceding tihe levy of execution unless such proof of
service is received by the officer.

(6] ARY-CFreaitOky-UpoR-MGEioAy-S5hall-be-ensitied-to-a-hearing
iR-the-court-in-which-the-action-is-pending-or-from-whigh-the
writaissueduﬁax—the*pugpese—e£~de§e:m;ning-zhe—psiesity—and—éivi-
s;en-eﬁ—paymeae—amang—alluthe—eseéiag;s-aﬁ—eheudebtey~whe-have
levied- an-eXecutich-UpBR-ROREXERPE-CAFRINGS-PUFSUaRE~Le-this
sectivhk. (&) Without prejudice to the debtor filing a claim for
exemption as provided 1n Section 590,350, the deptor may avail
himself of his exerotion rights as to such earnings prior Lo any
levy thereon. The procecure for determining @ claim for exemp-
tion of cuch_earnings prior Lo any levy thereon shall be as
follows: (1) The debtor srail, withan ten {(13) days from the




date of service of such notvice, deliver to the officer ap affi-
davit of himself or nhig agent, together with a copy thereocf,
allecing that the earnings sougnt to pe levied upon are exempt,
specifying the secticn or sections of this code on which he
relies for his claim of exenption, and all facts necessary to
support his claim, and also stating therein hics address within -
this state for the pursose =i pernitiing service by mail upon f;
;;: ol e oouaryeraftidavit and anv notice of the motion herein o
Hrovicad {2) Forzhnaith upon receiving the affidavit of -
exemption, the offiger shall serve 2pon +he creditor, either per- ‘i
epmally or py moil, A zonv of the %ff rdavit of exemption, togeths .
er with o writing, signed by the ss.d officer, stating that the
claim ¢f exeuprion nﬁa naan received and that the officer will
noY Lavy _unch the ras EXCE“L x arder of the court in which
the dCuiO“ is nen rit issued. (3)  If the cred-
itor desires to o o exempticn, he shall, within
a periog pf five Y5, n the officer a counteraffi-~
davit allecipq t arnznca are not exempt within the mean-
met ons of ~ais code relied upon, together

= cony of such counteraffidavit upon the
te-afficdavit, with proof of service, is
ar or == A=krgr shall be entitled to a

©y

o . wnioh the action is pending or from which
the wri+ “csy i ~he purnose of determining the claim to eX-
enniion, the iaritv or division of pavment between one or more
creditors frcm —crsvemst earnings, or the value of the property

claired tc ge exenpt, Sugh hearing shall ke granted by the court
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upcn rotign nf eitcer parzty made within five (5) days after the ‘
couptayrsSiiiogis ig £iled yiih the officer, and such hearing must

be kad wizrin fifteen {15] days frcm the date of the making of ;
such motipn unless conkinced bv the court for good cause, The

parcy maxinrg ~he sonizn fox nesnicg s*all give not less than five

(5 @gsvs ~cooice inp wpiting of such bearing to the officer and to

the other garty, 2and specify therein that the hearing is for the

purpose of determinirg the claim to exemption. The notice may ke
a motion or of hearing and upon the £iling of thg_ng;;gg_ulnh_hhg

Clerk of ~he Court, the soticon is deemed made.  (2) I 1o
countersifidavit 1S filed by the creditor or if neither party
maxes cucn motion within the time aliowed, or if the officer -
sk=z1l nct have Leen served with a copy of the notice of hearing
within ~en (10) cdays after tre filing of the counteraffidavit,
then tre cfficer shall rot proceed to levy. {6) At such hearing,
the rerty cleimirg the exemption shall have the burden of proof
The atfidavits anc¢ counterafficdav:is shall be filed by the off §
cer Hltn the court and shall censzitute the pleadings, sublect ‘
to Tne power of rhe court to permit an amendment in the interests '
of justice. The afridesvit of exemption shall be deemed O COL- :
trovertzd by thf countsraffldaVL» ard both shall be received in i
evigence, Noth*nA therein shall ce construed to deprive anyone ';
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of The richt to a_jury trial in any case where, by the constitu-
tion, such right is given, Dut = tury trial may be waived in any
Such case in like manner as in the trial of an action. No find-
ings srpall be regquired in 2 proceeding under this section. When
tre nearing is before the Ccurt sitting without a jury, and po
evidence other than the affidavit and counteraffidavit is offered,
" the ~curt, if sat.sfiec that sufficient facts are shown thereby,
may meke its determination thereon. Otherwise, it shall order
the produ~tion Of otnar evicance, cral or documentary, or the
fiiing cf ctrer ac:fidsyvits end ccunteraifidavits. At the con-
clusion of the hearinz, toe sourt crall give judgment determining
3 ' czizm zrz o e ailowed or not, in whole
-~ Zezemerxmining the prioritv or
cr —z-re creditors from nonexempt
: sz znd eguitable, which judgment
shall be determinative as to the right of the creditor to have
the property taken and_held by the officer or to subject the
property to pavyment or other satisfaction of his judgment, _In
such judgment, the court shall make all proper orders for the dis-
positior of such property or the proceeds thereof. (7} At any
time while the proceedings are pending, upon motion of either
party, or upon its own motion, the court may make such orders as
may be proper and which protect the interests of both_the credi-
tor and the debtor under the particular circumstances of the
case. Any orders so made may be modified or wvacated by the court
or Judge granting the same, or by the court in which the proceed-
ings are pending, at any time during the pendency of the proceed-

' ings, upon such terms as _may be just. (8) A copy of any judg-

ment entered in the trial court shall be forthwith tr nsmitt

)

the Clerk to the officer informing him as to the provisions of
the judgment and authorizing him to act in accordance therewith.

(9) when any documents required hereunder are served by majil,

the provisions of this code relating to service mail sha
applicable thereto., (10) Whenever the time allowed for an act
to be done hereunder is extended by the court, written notice
thereof shall be given promptly to the opposing party, unless

such notice be waived, and to the officer, (l1) Aany order of a
court sustaining or denving a debtor's claim to -

ion sh
remain_in force for a period of four calendar months. The credi

tor who seeks to_levy or the debtor who seeks ex?%ffigg as io t
" same debt within four months of the hearing at hich | debtor!
claim to exemption was decjded shall bear the burden of showing
change of circumstances rendering the earnings exempt or non-
exempt, (12} ap appeal lies from any judgment under this sec-
tion. Such appeal to be taken in the manner provided for
' appeals_in the court in which the proceeding is had.
(£) _ Any creditor, upon motion, shall be entitled to.a hearing

in the court in which the action is pending or from which the

writ issued for the purpose of determining the priority and divi-
sion of payment among all the creditors of the debtor who have

levied an_execution upon nonexempt earnings pursuant to this
section.
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STATEMENT OF REASONS
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RESOLUTION PROPOSiD BY
SANTA CLARA COUNTY DBAR ASSOCIATION

RESOLVED that the Confereace of Delegates recommends to Lue Board
of Governors of the State Bar of California that rhe State Bar
sponsor legislation to amend §2922 and §2924 of the Labor Code to
read as follows: "

PN 1 ot ot bt et o ot et
D e PR WO~ PWNE

§2922. Employment for unspecified term: Employment for specified
term defined. An employment, having no speciiied rerm, may be
terminated at the will of either party on notice to the other.
No employer may discharge or lay ofif any employee by reason of
the fact that his earnings have been subjected to garnishment-for
one or more carnishments. Ear-une-inéebﬁeéness;-pfiar-te-a-iinal
arder-of - judgment-si-a-eoure. The wages of an individual whose
employment has been so rerminated shall continue until rein-
statement if such termination is found to be in violation of this
section; but such wages shall not continue for mcre than 38 60
days. The employee shall give notice to his employer of his in-
tention to make such a wage claim with the Labor Commissioner
within 60 days of being laid off or discharged. The Labor Com-
missioner may take assignment of wage claims -under this section
as provided for in Sectlon 96, Any amount recovered by an em~
loyee under the provisions of tRIs section shall be exempt Trom
éxecution and attachment uncer e provisions walllornia Cade o
mployment for specliled temm weans &n

v rocedure ..
eaployment fotr a period greatey than one month.

2924 . Employment for specified term: Termination by employer:

rounds. An employment for specified term may be termipated at
any time by the employer in case of any willful breach of duty
by the employee in the course of his employment, or in case of
his neglect of his duty or continued incapacity to perform it,
No employer may discharge or lay off any employee by reason of
the fact that his earnings have been subjected to garnishrment-for
one or more garnishments. Eereeae-indebtedneas;-prier-se-a-iinui
aréEr-oE—5u§gmea£-a!-a-eeari. The wages of an individual whose
employment has been so terminated sha%l continue until reinstate-
ment if such termination is found to be in violation of this
section; but such wages shall not continue for more than 38 60
days. The employee shall give notice to his employer of his in-
trention to make such a wage claim with the Labor Commissioner
within 60 days of being laid off or discharged. The Labor Com-
missioner may take assignment of wage claims under this section

as provided for in Section 96. Any amount recovered by an employee
under the Erovisions of this section shall De exempt from execu-
tion ana attachment under the provislions ifornia Code O ivil

Procequre, {b9U.5,

(Proposed new language underlined; language Co be deleted stricken)

STATEMENT OF REASONS

At present Sections 2922 and 2924 of the Labor Code prohibit discharge

of an employce whose earnings have been subjected to garnishment for
onerindebtedneSQ'prior to a court order or judgment. . E
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These provisions have been completely obsolete since garnishments
prior to judgiment have been ruled unconstitutional in Snaidach wv.
Family Finance Corp., 395 U.S, 337 (1969) and McCallop v. Larberry,

T C. 374903 (1970).

Although the number of employers who have contractual provisions or
specific company policies requirine discharge or layoff for garnish-
ments is relatively smell, ncvertheless, the threat of jeapordizing
a debtor’s employment by ;arnlchlrw his wages is a payment. This
collection techuique is oiten useo successiully even when the em-

ployee's wages are excupt from attachment or execution under C.C.P.
8890.6

The use of ware garnishments for the prupose not of actually producing
money, but to force voluntarv payment because of thr threat of dis-
charge, is in theory actiorable as an abuse of process (see White
Lizhtine v, Wolfson, 68 C.2d 336 (1968); Czap v. Credit Bureau of
Santa CIara, Civii No. 26367 (1st Appellate Distc., 19%70). In prac-
Lice that 1Is not an effective means of deterring the collection
practices. The only practical way of preventing creditors from
coercing payment through thr threat of discharge is to prohibit the
discharge itself.

Those employers who do discharge employees whose wages are garnished
do so to avoid the expense and inconvenience of processing the levies.
The change proposed here should advance their interests by reducing
the number of garnishments. Moreover, the proposed amendment does

not prevent an enplover from agreeing w1th his employees that they
pay the expense of varnlshments

In recent years several states have increased ‘the protection afforded
debtors against discharge by reason of garnishments. New York in
1969 amended Section 5252 of Civil Practice Law and Rules Code to
prohibit any discnarge or lay off for garnishments. As of July 1,
1970, the Federal Consumer Credit Protection Act has made it 111ega1
to ulsckarge am e proyee for garnishments resulting from any one
indebtedness {15 U.S.C. 1674), and provided a penalty of up to $1,000
and one (1) year in prison for wilfull violation. The federal law -
specifically zuthorizes states to enact further protections for the
debtorwage earner (15 U.S.C. 1677).

Included in the proposed amendment is an increase from 30 to 60 days
the period of back wages which an illegally discharged employee may

recover, It is believed that the proposed figure is more realistic

both as compensation for a discharged employee and as a means of de-
terring discharge for garnishments.

The proposal final sentence makes clear that if 'a debtor recovers
back pay after being discharged, that recovery is protected from
execution and attachment as though ti had been received as wages.
A gsimilar provision is found in New York law.

. e




RESOLUTION PROPOSED BY
SANTA CLARA COUNTY BAR AS3CCIATIUN

RESOLVED that the Conference of Delejates recommends to the Board of
Governors of the State Bar of California that the State Ear sSponsor
legislation to amend 8710 of the Code of civil Procedure to read as
follows: '

1 8710. Enforcement of judgment against debtor to whom money is

2 owed by State, county, etc.: pProcedure.--(a) Whenever a judg-

31 ment for the payrment of money is rendered by any court of this

4 state against a defendant to wham money is owing and unpaid by

5 this state or by any courty, city and county, city or municipal-

& ity, quasi-municipality, district or puklic corporation, the

7 judgment creditor may file a duly authenticated abstract or

8 transscript of such judgment together with an affidavit stating

9 the exact amount then due, owing and unpaid thereon and that he
10 Qesires to avail himself of the provisions of this section in the
11 manner as follows:
12 (1) 1f such money, wages or salary is owing and unpaid by this
13 state to such judgment debtor, said judgment creditor shall file
14 said abstract or transcript and affidavit with the state depart-
15 ment, board, office or cominissicn awing such money, wages oOr
16 salary to said judgment debtor prior to the time such state de-
17 partment, board, office or commission presents the claim of such
18 judgment debtor therefor to the State controller or to the State
19 Perscnnel Board. Said state department, board, office or commis-
20 sion in-presenting such claim of such judgment debtor to said

21 State Controller shall note thereunder the fact that the f£ilinrg
52 of such abstract or transcript and affidavit and state the amount
23 unpaid on said judgment as shown by said affidavit and shall also
24 note any amounts advanced the State of california by reason of

25 advances for expenses or for any other purpose. If the money

26 sought to ke levied upon under this section are earnings of the
27 debtor AQue or owing for his personal services rendered at any
28 time within thirty {30} cays.next preceding the filing of the

29 abstract or transcript and affidavit, then the creditor shall

30 serve notice and the dector may file a claim to exemption 258 pPro-
31 wvided in Section 690,6 of this coce, except that the vofficer” s
32 used in Section 690.6 shall be deened to ke the clerk of the

33 court from whicn the action originates or from which the writ

34 issuec. If ro such cleim of exemption is filed, or if 2 hearirng
35 1is held pursuant tc the procedure set forth in Section 650.6 ard
16 the court findas that the earnings are not exempt, then Thereupon
317 the State Controller, to discharge such claim of such judgment

13 debtor, shall pay.into the court which issued such abstract or

39 transcript by his warrant or check payable to said court the

40 whole or such portion of the amount due such judgmernt debtor cn
41 such claim, after deducting from such claim an amount sufficient
42 to reimturse the state department, board, officerx or commission
43 far any amounts advancea to said judgment debtor or by him owed
44 to the State of California, and after deducting therefrom an

45 amount equal to one-half or such greater pertion as is allowed by

7=



statute of the United 5tates, of the earnings owing to the judg-
ment debtor for his personal services to the state rendered at
any time within 30 days next preceding the filing of such ab-
stract or transcript, as will satisfy in full or to the greatest

tent the amount unpaid on said judgment and the balance therect,
if any, to the judgment cenbtor. _ _ _

(23 If such money, woges or salary is owing and unpald tq guch
judgment debtor by any ccunty, city and county, city or munici-
pality, quasi-municipality, district or public corporation, said
judgment creditor shall file said abstract or transcript and

affidavit with the auditor of such county, city and county, city
or municipality, gquasi-municipality, district or public corpora-
tion {and in case there be no auditor then with the official
whose duty- corresponds to that of auditor). 1f the money sought
toc be levied upor. under this section are egarninds cf the debtor
due or owing for his personal service:s rendered at any time with-
in 30 days next preceding the filing of the akstract or trans-
cript and affidavit, then the creditor shall serve notice and the
debtor may file a claim to exemption as provided in Section 690.6
of this code, except that the "officer® as used in Section 690.6
shall be deemed to be the clerk of the court from which the
action originates or from which the writ issued., _If no_such
claim of exemption is filed, or if a hearing is held pursuant to
the procedure set forth in Section 680,6 and the court finds that
the earnings are not exempt,. then Thereupor said auditor {or
other official) to discharge such c¢laim of such judgment debtor
shall pay inte the court which issued such abstract or trans-
cript by his warrant or check payable to said court the whole or
such porticn of the amount due on such claim of such judgment
debtor, less an amount equal to one~-half or such greater portion
as is allowed by statute of the United States, of the earnings of
the debtor owing by the county, city and county, city, munici-
pality, quasi-municipality, direct or public corporation to the
judgment debtor for his personal services to-such public body
rendered at any time within 30 days next preceding the filing of
such abstract or transcript, as will satisfy in full or to the
greatest extent the amount unpaid on said judgment and the bal-
ance thereof, if any, to the judgment debtor,

(b} The judgment creditor upon filing such abstract or trans-
eript and affidavit shall pay a fee of two dollars and fifty
cents ($2.50) to the person or agency with whom the same is filed.

{(c)  Whenever a court receives any money hereunder, it shall
pay as much thereof as is not exempt from execution under this
code to the judgment creditor and the bhalance thereof, if any,
to the judgment debtor. @he-pseqeduse-£ar—de;e;mining-%he—e1aim
eﬁ-exempt;en-Shaiimba-geverned-by—the-pseeedure-sat—£erth-in
690.,26-0f-this-code. Except as_provided, the procedure for de-
termining the claim to exemption shall be_governed by the pro-
cedures set forth in Section 690.50 of this code.
~ (@) 1In the event the moneys owing to a judgment debtor by any
governmental agency mentioned in this section are owing by rea-
son of an award made in a condemnation proceeding brought by the
governmental agency, such governmental‘agency may pay the amount
of the award to the clerk of the court in which such condemnetion

— -




proceeding was tried, and shall file therewith the abstract or
transcript of judgment and the affidavit filed with it by the
judgment creditor. Such payment into court shall constitute pay-
ment of the condemnation award within the meaning of Section 1251
of this code. Upon such payment into court and the filing with
the county clerk of such abstract or transcript of judgment and
affidavit, the county clerk shall notify by mail, through their
attorneys, if any, all parties interested in said award of the
time and place at which the court which tried the condemnation
proceeding will determine the conflicting claims to said award.
At said time and place the court shall make such determination

and order the distrikbution cof the money held by the county clerk
in accordance therewici.

(e) The judgment creditor may state in the affidavit any fact
or facts tendirg toc establish the identity of the judgment debtor.
No public officer or employee shall be liable for failure to per-
form any duty imposed bv this section unless sufficient inform-
ation is furnished pv the abstract or transcript together with
the affidavit to enacle him in the exercise of reasonable dili-
gence to ascertain such identity therefrom and from the papers
and records on file in the office in which he works. The word
woffice" as used herein does not include any branch or subordin-
ate office located in a different city.

(£) Nothing in this section shall authorize the filing of any
abstract or transcript and affidavit against any wages, or salary
owing to the Governor, Lieutenant Governor, Secretary of State,
Controller, Treasurer, and Attorney General, -

{g) Any fees received by a state agency under this section
shall ke deposited to the credit of the fund from which payments
were, or would be, made on account of a garnishment under this
section. For the purpose of this paragraph, payments from the
State Pay Rell Revolving Fund shall be deemed payments made from
the fund out of which moneys to meet such payments were trans-
ferred to said revolving fund,

STATEMENT OF REASONS

Sections 690.6 and 690.50 presently provide that only after a
levy on wages occurs may the debtor file a claim to exemption
covering his wages. MNot only are many debtors not aware of their
right to exemption, but even if a claim to exemption is filed ard
is uncontested or sustained it takes two to four weeks to have
the wages released.

The proposed amendment Section 690.6 provides for a hearing
before the levy and outlines the reasons therefor. The akove
proposed Section 710 gives to employees of public entities the
same procedural rights to exemption claims as employees of pri-
vate employers covered by the proposed amended Section €%0.6.
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RESOLUTION PROPOSSD BY
-~.SAN FERNANDO VALLEY BAR ASS@CIATIEN---

RESOLVED that the Conference of Delegates recommends to the Board

of Governors of the State Bar of California that the State Bar

sponsor legislation to enact a new Section 690.65 of the Code.

of Civil Procedure as follows: ‘ 4
h

1 §690.65: EXEMPTIONS: FAMILY ALLOWANCE
2 All sums paid or pavable to a recipient of a family allowan
3 under and by virtue oi Probate Code §080. '

(Proposed new language underlined; language to be deleted
stricken)

STATEMENT OF REASONS

The present exemption statutes do not exempt payments by way of a
family allowance. A family allowance is frequently. the only means
of support of a widow or children of a decedent during the pendency
of a ?robate proceeding. Such sums should not be subject to cred-
jtors' levies since same is akin to the wages of the head of a
household and is basic to the support of a decedent's family.

The proposed new section does not affect other laws or statutes.

Digest: Adds new section to exemption statutes for the purpose
of exempting family allowance from levy. :
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