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Memorandum T2-2

Subject: Study 39.30 - Attachment, Garnishment, Execution {Employees* Earnings
Protection Iaw)

Summa ry
The staff has revised the recommendation for the Employees' BEarnings

Protection Iaw to reflect changes made at the last meeting and to reflect
1971 enactments. A copy of the revised recommendation is attached. The
revision of the rescommendation baé pesn a substaptial undertaking, and the
publication of the reccumendation will be deleyed as a
result. Hevertheless, the staff is working with the office of the legislative
Counsel to prepare copiles of the recommended legislation for introduction as
soon as possible. The recommendation is now in the finnl steps of printing
(preparation of page proofs) and only the most significant type of -eyror -~ ~ - -~
could be corrected before the recommendstion is published. We will, of
course, be able to amend the bill and the official Comment,s after the bill
is introduced.

Apother significant development is that we have received & response to
a letter T wrote to the U.S. Department of labor in Jamary 1971 advising that
the Commission was undertaking a study of wage garnishment apd requesting
aseistance. The reply (Exhibit I) points out that a state law will be approved
in lieu of the federal law only if the state law provides the same or greater
restrictions on garnishment of individuals earnings. The reply includes
various attached opinions thet indicate that certain of the provisions of our
recommendation may not satisfy federal requirements. These provisions, to-

gether with others noted by the staff, are discussed in this memorandum.,



Significant problems that will need further consideration include:

(1) The U.S. Department of Labor (in a public domain letter) has taken
the position that, since wages "paid or payable" are protected under the
federal law, the deposit of earnings in a bank does not result in & loss of
the protection afforded by the CCPA.

(2) Where an employer is directed by court order to withhold earnings
for child support and alimony, the limite of the federal statute are not appli-
cable but the amount withheld is to be considered as a garnishment, thus pre-
eluding any additional garnishment that would bring the amount withheld over

the amount permitted to be withheld under federal law.

Analysis

Problem of compliance with federal reguirements. The staff believes that

the Commission's recommendation is a sound one. It is apperent, however, that
gsome of the provisions may not satisfy federal requirements. It would seem
that the best way to deal with this problem is to send the recommendation, with
a letter pointing out the problem areas, to the U.S. Department of Labor with
the request that the Commission be advised as to the changes, if any, needed
to satisfy federal requirements. A draft of such a letter is attached to the

Becord Supplement to Memorandum 72-2.

Benk accounts. Pages 30-31 of Exhibit I set forth a copy of & letter from
the federal administrator holding that the federal restrictions on garnishment:
of earnings apply where a corporation pays 800 of its employees by depositing
the total amount due these employees with a local bank and the bank deposits
the net pay due each employee to an account set up for the employee. The

oplnion holds that the bank is actlng as the agent of the employer and that
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garnishment of the bank accounts is limited by the federal restrictions. The
language in the opinion 1s broader than the holding and the opinion relies on
cases vhere it has been held that exempt earnings of a debtor or other exempt
funds do not lose their exempt character by being deposited in a bank account.

The precise holding in this opinion is sound. The problem with our
recommendation is that Section 690.7 (pages 29-32) provides in subdivision (1}
that: "The exemptions provided by this section are exclusive. A debtor may
claim no greater amount as exempt by showing that such amount was derived
from his earnings or any other source."” The staff believes this is a generally
sound principle, but that the particular case considered in the opinion of the
federal administrator must necessarily be an exception.

It is easy to apply the federal restrictions in the case considered in
the opinion. The bank is computing the net pay of the employee and depositing
it to his account. When the account is garnished, the bank knows the source
of the earnings (unless the employee is depositing additiomal amounts), and
can easily compute the amount to be withheld. Thus, there is no need for the
employee to ¢laim an exemption (at least as far as the amount of his earnings
that the bank has deposited to his account). Where the bank is not the em-
ployer's payroll agent, however, the bank does not know the source of deposits
and cannot compute the amount to be withheld. A claim must be made, tracing
will be required, and first-in, first-out or similar rules developed. Our
recommendation avolds these complexitiles.

Despite the more general language in the opinion of the federal adminis-
trator, the staff believes that there will be serious practical problems in
attempting to apply the opinion in situations other than the type involved in

the opinion. Accordingly, we recommend that the general scheme of our exemption
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be retained and that it be retained at the amount provided in the recormendatign
($500). We further recommend that an additional subdivision be added to Section
690.7, to read:

{j) sSubdivision (i) does not apply where the employer is using
a bank as its payroll agent. In such case, the earnings of the debtor
which have been deposited by the employer's payroll agent in the
employee's deposit account are subject to levy of execution only in an
amount not to exceed the maximum amount of such earnings that could
be withheld by his employer under Section 723.050 less any amount with-
held from such earnings pursuant to any earnings withholding order.

Support orders. The federal administrator has clearly taken the position

that amounts withheld pursuant to a court order for child support or alimony
are not limited by the federal act but,if amounts are withheld for child support
or alimony, they are considered in determining the amount withheld from earn-
ings for the purpose of applying the 25 percent limitation. Our recommendation,
on the other hand, subtracts the amount withheld pursuant to an earnings with- |
holding order in determining gross income for the purpose of applying the with-r
holding %able. See Section 723.030(b){k} at page 49 of the revised recommenda-
tion. In other words, even if 25 percent of disposable earnings is being with-
held pursuant to a support order, another creditor can scmetimes receive some-
thing if the remaining earnings after the withholding pursuant to the support
order are sufficient to justify withholding on the other judgment.

The staff believes that the Commission's recommendation i1s a good compro-
mise between ignoring the amount withheld@ for suppert (as would be the case
where the support is voluntarily paid) and the federal position which, for all
practical purposes, precludes withholding for another creditor if the employer
of the judgment debtor is withholding pursuent to a support order. We suggest
that it be submitted to the federal authorities as is even though we doubt that

it will be approved by the federal authorities as meeting federal requirements.
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In the event that our support scheme is not approved, the staff belleves
that we should investigate tﬁe possibility of a system of "voluntary" wage
assignments for support. (We would consider a wage assignment for support to
be "voluntary"” even where the alternative is the court holding the person who
refuses to make such an assignment in contempt.) We would distinguish between
a judgment for past due support and a wage assignment for continuing withholding
for support. The former would count in the 25 percent limitation; the latter
would be treated as proposed in the recommendation for a withholding order for
support. OSince 1t is doubtful that our proposal will meet federal approval, a
decision should be made whether Commission rescurces should be devoted to the
drafting of provisions to carry out the suggestion outlined above. The staff
believes that, despite the many demands on our resources, sufficient resources
should be devoted to permit the development of the alternative scheme.

Independent contractors. We have some concern that the federal statute

may be applied to "earnings" of independent contractors. .If the federal statute
is given this interpretation, we doubt that our proposal will satisfy federal
requirements. It should be noted that the definition of "earnings" for federal;
purposes is not clearly limited to employees and, in fact, literally is broader,
Possibly the complicatlons of applying the federal restrictions in case of an T
independent contractor would cause the federal authorities to limit the appli-
cability of the statute to employees. We suggest no change in the recommendation
and we do not believe that we should devote resources at this time to this |
problem.

Paid earnings. The staff is also concermed that the opinion dealing with

bank accounts, discussed above, may create problems as to "pald" earnings in the

hands of the employee. Moreover, we belleve that our approved recommendation
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contains an unfair discrimination against employees who are paid weekly as
distinguished from those paid biweekly or monthly. Section 690.5-1/2 pro-
vides for the exemption of "paid" earnings in subdivision (e). Only earnings
of the debtor for "his pay period immediately preceding the levy" are pro-
tected. The staff recommends that subdivision (e) of Section 690.5-1/2 be
revised to read:

(e} The earnings of the debtor for his pay pericd or periods
ending within 30 days immediately preceding the levy vhich have been
paid to him and are retalned in the form in which peid or as cash
are subject to levy of execution only in an amount not to exceed the
maximum amount of such earnings that could be withheld by his employer

under Section 723.050 less any amounts withheld from such earnings by
the debtor’'s employer pursuant to any earnings withholding order.

Serious problems are created by restricting the exemption to earnings far perlods
ending within 30 days as several of the opinions attached to this memorandum
point out. Nevertheless, the staff would not want to exempt $10,000 in cash
found in a safe deposit box as "paid earnings'"and we telieve that the problems

of identifying the pay periods and determining the amount of the exemption
{whether amounts expended from net wages paid are to be considered the exempt
portion, and similar problems) are such that the exemption provided is sufficient.
Moreover, we are influenced by the fact that no creditor has advised us that

he was ever able to levy on cash in the hands of the debior.

Retirement payments. Our treatment of retirement payments will, we

believe, satisfy federal reguirements with one exception: We do not protect
"paid" retirement payments which are in the hands of the judgment debtor. We
do, on the other hand, protect to a limited extent "paid" earnings. The
federal statute treats retirement benefits the same as other earnings. Accord-
ingly, the staff recommends that Section 690.18 be revised to add the following

subdivision (e) and to renumber existing subdivision (e} as subdivision {f}:
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{e) Periodic payments received by the debtor from & pension or
retirement plan during the 30 days immediately preceding the levy of
execution which have been retained by him in the form in which received
or as cash are subject to levy of execution only in an amount not to
exceed the maximum amount of such payments that could be withheld by
the fund under subdivision (d), less any amounts withheld from such
payments by the fund pursuant to a levy of execution.

The 30-day 1limit is, of course, subject to the same objection as a 30-day
limit on "paid" earnings.

Multiple sources of earnings. Under our recommendation, a creditor can

obtain an earnings withholding order directed to one of several of the employe:s
of the debtor directing the employer to withhold an amount computed taking

into account the employee's earnings from other employers as well as the em-
ployer to whom the order is directed. Iater, another creditor may obtain a
withholding order directed to one of these other employers. In such case, the
employee must claim an exemption if he wants to exempt more than the amount
that would be exempt under Section 723.050. Yet, under the federal law, he is

entitled to have exempt the amount provided under federal law without having

to claim the exemption. Here, the amount may be in excess of the federal law

because the amount being withheld under the prior order is computed by taking
into-account the earnings that are covered by the second order.

Granted this 1s a problem, but the case rosed is so remote we do not
believe that it is necessary to deal with it. If we want to deal with it, we
could provide for an order made directed to all employers of the debtor so they
would all be aware of the withholding by one, and the other employers (as well
a5 the one withholding) would make an employer's return to any creditor serving
2 subseguent order indicating that the earnings covered by the subseguent order

were subject to withholding under the prior order.



EEEE; We consider tips as earnings for the purposes of our recommendation.
We do not indicate whether dollar values of meals and lodgings furnished by
an employer to his employees are earnings (the State Administrator would Pro-
vide rules on this by regulation). The federal authorities indicate that tips
are not generally regarded as "earnings"; and dollar values of meals and lodg-
ings furnished by an employer are generally regarded as "earnings." We believe
the recommendation is satisfactory. The State Administrator can provide by
rule for the treatment of the matters mentioned above.

Applying restrictions on garnishment to employees with ray periods less

than one week. The federal sdministrator has made it clear that the restric-

tions on the amount of earnings that can be garnished cannot be prorated for
employees on a daily pay period. In other words, the first $48 of disposable
earnings earned each week is exempt. If the employee works only one day during
the week and earns not more than $48 or disposable earnings, it is ajil exXempt.

Our recommendation does not make the above result clear. However, the
State Administrator is directed to adopt regulations and provide tables for
pPay periods of other than a week and he can provide by regulation for a result
comparable to that achieved under the federal statute. Accordingly, we do not
believe that any revision of the recommendation is needed.

Respectfully submitted,

John H. DeMoully
Executive Secretary



Memorandum T2-2 EXHIBIT X -

' U.S. DEPARTMENT OF LABOR.
FMPLOTMANT STANDARDE ADMINISTRATION
WASHINGTON, D.C. Xno ’

OPFIGE OF THE ADNENNTEATOR

nav 22 19N

3

‘Mx. John H, Dedoully
" Bchool of Lew -

Stanford University ‘
Stenford, California - 54305

Dea.rilr. DeMonl ly:

Mis 13 in reply €0 your letter of January 7, 1971, concerning legislation
m&mmpmu-lnfinomrw spply for an exemption from the proe
visions of section 303(a) of Title III of the Consumer Credit Protection
Act for garmishments issued under the laws of the State of Califomias..

As indicated in 29 C¥R B70.51, differences in text between the restric.
ticms of State lxv and those in section 303(a) are not material sc long
a8 the State laws provide the same or greater restrictions on the gar.
nishment of individuals' earmings. The achievement of such restrictions
has been found to be best sccosplished by mmending State law so that its
protection is predicated upon the sams factors es the Federsl lav. Tais
would inclvde, for example, the incorporstion of similar detiaitions of
the terms "earnings”, “disposable earnings”, snd “garnishment” and a
formuls bBased upon such terms which provide restrictions on garnishmant

Vhich sre the same or greater than secticn 303(a).

Title III 4oes not eontain any time limitstion for its restirictioms to
be effsative but your current State law, which is similar to that of
some other States, seems to protect only those earnings which have been
earned during the 30 days next preceding the levy.

We are enclosing s number of opinions dealing with questions you have
raised. Of particular interest will be owr public domain letter of
Ostober 26, 197, concerning garnishment of wages deposited in a bank
accomt. A5 you vwill nobe, we took the position in this opinion that
since vages "pald or payshle® are protected (Secs, 302(a) and 303(a)
of the CCPA), the deposit of sarnings in a bank does not result in e
loss of the protestion afferded by the CCPA. :

We would be pleased to examine your proposed legislation to ascertain "
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Public Law 90-32]
90th Congress, S. 5
May 29, 1968

Zn Act

To pafegnard the consumer lu conuection with the unthisstion of credit by
reqniring full disclosnre of the teray and conditions of Bnepce charges Lo crodit

trunmactions or in offers to extend credit; by reatricting the garnishmoent of

.wuges: and by cresting the Natlopal Commilsslon on Consomer Finance to
prody and make vecommendatlonx on the need Tor faorther regulation of ithe
consmmer Buance Industey; and for ather purposes.

Be it enacted by the Senate and House of Representalives of the
United Staton of America in Congrew assembled, Consumer Credit
' Proteation Acts

§ 1. Short title of entire Act
This Act may be cited as the Consumer Credit. Protection Act.

{Thig reprints ounly that portion of the Consumer Credil Protection Act
ggr?laaimd in Title ! - Restriction on Gamishment - effective July 3,
-1

TITLE II—RESTRICTION ON GARNISHMENT

Hee, ag ST&:. 152
801. Findipgs and porposs.

502, Definitions.

%08, Restriction on garnishment.

304, Restriction on discharge from empdoyment by reason of gearnishment.
905. Exemption for State-reguolated garnlshmeants.

908, Enforcenwent by Secretary of Labor.

307. Efect on State laws.

e, 32 STAD, 163
£ 301, Findings and purpose

{(x) The Congress finds: .

(1) The unrestricted garnishment of compensat ion due for per-
sonal services encournges the making of predatory extensions of
eredit. Such extensions of credit divert money into excessive eredit
payments and thereby hinder the production and flow of goods in
wterstate conmerce.

{2) The application of grnishment as & creditors’ renyedy fre-
quently results in loss of employment by the debtor, and the resalt-
ing disruption of employment, p uction, and consumption
constitutes n substantisl Durden on interstute commerce.

{8) The wreat disparities among the Iaws of the severn] States
relating to garnishment have, in effect destroyed the mnifonmity of
the bankruptey. laws and frusirated the purposes thereod in many
areas of the muntrﬁv.

{b) On the basis of the findings stated in subsection (a) of this sec-
tion, the Cangress determines that the provisions of this title are neces-
snry and proper for the purpose of earrying into execution the powers
of the Congress to reguiate commerce and to establish uniform bank-

ropiey laws,

§ 302. Definitions

For the purposes of thistitle:

{(a) The term “ewrnings” menns compensation prid or payable for

seraonal services, whether denominated as wages, salary, commissiol,

s, ot otherwise, and includes periodie payments pursuant to &
pension or retivement program.

(b} The term “dispossble en rnings”? menns that part of the earnings
of auy individual remaining after the deduction from {liose earnings of
any AMounts 1Q(Juired by law to be withheld. .

() The term “garnichment” means any leg] or equitable procedure
throngh which the earnings of any individual ure required to be with-

held for payment of any debt.

. aFe



May 29, 1968 Pub. Law 90-321

§ 302. Restriction on garnishment

{a) Except as provided in subsection {b) and in section 303, the
maximum part of the aggregnte disposable earnings of an individual
for any workweek whicﬁ 18 subjected to anisigmeut may not exceed
{1) 25 per centum of his disposable earnings for that week, or
{2) the amount by which his disposable earnings for that week
exceed thirty times the Federal minimum hourly wage prescribed
by section 6{a)(1) of the Fair Labor Standards Act of 1938 in

cffect at the time the earnings are payable,
whichever is less. In the case of enrnings for any pay period other than
a week, the Secretary of Labor shall hy regulation prescribe a muitiple
of the Federal minimum hourly wage equivalent in effect to that set

forth in paragraph (2).

{b) The restrictions of subsection {a} do not apply in the case of
gl) any order of any court for the support of any. person,
2) any order of any conrt of bankruptey under chapter XIIT
of the Bankruptey Act.
(%) any delt due for any State or Federal tax.
(¢) No court of the United States or any State may make, execute,
or enforce any order or process in viclation of this section.

80 Stat. 838,
29 USC 206,

52 Stat, 830
11 USC 1001=
1086,

§ 304. Restriction on discharge from employment by reason of
garnishment
(a) No employer may discharge any employee by reason of the
fuct that his enm{ngs have been suggjected to garnishment for any one
a2 STAT indeltedness.

Penalties, (b) Whoever willfully violates subsection {a} of this section shall be
g(:)mid not more than $1,000, or imprisoned 1ot more than one yesr, or
th.

8§ 305. Exemption for State-regulated garnishments

The Secretury of Labor muy by regulution exempt from the pro-
visions of section 303{a} parnishments issued under the laws of any
State if he determines that the laws of that State provide restrietions
on garnishment which are snbstentinlly similar to those provided W
section 308(a).

§ 206, Enforcement by Secretary of Labor

The Secvetary of Labor, acting throngh the Wage and Hounr Division
of the Departnient of Labor, shall enforce the provisions of this title.

§ 307. Effect on Siate laws

This title does not wunul, alter, or affect, or exempt any person from
complying with, the Inws of any State
{1} prohibiting gnrmishments or };mviding for more limited
gnrnishments than are allowed nnder this title, or
{¥) prohibiting the discharge of any employee by rruson of the
fact that his earnings have been subjetted to garnishment for
; more than one indebtedness.

GrO 8%l



5/26/70

U.S. DEPARTMENT OF LABOR

T . WAGE AND HOUR DIVISION

PART 870 (29 CFR) — REGULATIONS

(Reprinted from the Federal Register of Hay 28,

1970}

Title 20—LABOR
Chopter V-——Wage and Hour Division,
Deparimerit of Lobor

PART 870—RESTRICTION ON
GARNISHMENT

Computation of multiple of the Ped-
ergl minimum hourly wage for pay pe-
rinds other than weekly; exemption for
Siate-regulated garnishments. -

On December 5, 1989, there was pub-
lished in the Froeran Recister (34 FR.
19298y notlee of proposed rule making
regarding the computation of & multiple
of the Federal minimum hourly wage
eguivalent to that set forth in section
303{a) of the Consumer Credit Protec-
tion Act (CCPA), and exemption of
State-regutated garnishments. After
considerstion of all relevant matter pre-
sented by interested persons, and pur-
snant to sectionz 303(a), 305, and 305 of
the CCPA (32 Btai. 163, 184; 15 USLC.
1673, 1615, 16767, 20 CFR Chapter V is

hereby amended by adding & new Part

870 to read as set forth helow:
Subpart A—Cenaral

Set.

870.1 Purpose and acope.

8703 Amsndments to this part.

Subpart B~~Determinations and Interpratations

B70.10 Maximum part of sggregate dispos-
whie esrnings subject to garnlsh-
ment.

Subpan C—Examplion for State-Regulated,
Garnishmenh

QGeneral provislon.

Exemption policy,

Agpplication for exemption of Btate-
reguiated garnishments. i

Actlon upcn an application for
examption.

Standards governing the graoting of
an application for exempiicn,

Terms and conditioma of every
exemption.,

Termination of exemption.

87050
2751
870.53

aTo.53
270.54

70,58
870.58

Avrronrrr: The provislons of this Part
BTG lssued under sece. 303, 305, 306, 82 Jtat
163, 184; 15 0.5.C, 1672, 1676, 1675,

Subpart A—General

§370.1 Purpose and scope. i

(a} This part sets forth the proce-
dures and any policies, determinations,
and interpretations of general applica-
tion whereby the Secretary of Labor
carries out his duties under sectlon 303
of the CCPA dealing with “multiples”
of weekly restrictions on garnishoment of
earnings, and section 305 permisting ex-
emptions for State-regulated garnish-
ments in certain situstions.,

%1% Publication No. 1300

{b} Punctlons of the Betretary under
tike CCPA to he performed as provided
in thiz part are assi-med to the Admin-

Istrator of the Wage and Hour Division

(hereinafter referred to Bs the Admin-
istrator) who, under the general diree-
tion and eontrol of the Asslstant
Secretary, Wage and Labor Standards
Administration, shall be empowered to
take Nnael and binding actiong in ad-
ministering the provisions of {hls part.
The Administrator is empowered to sub-
delegate any of his duties under this
part. Any legel advice and assistance re~
guired for administrationn of this part
shall be provided by the Solieitor of

§870.2 Amendments to this part.

The Administrator may, at any lime
upon his own motion or upon written
request of any interested person setiing
forth reasonable grounds . therefor,
smend any rules in thispart.

Subpart B—Determinations ond
Interpretations

§ 870.10 Maximum part of agxregate
disposnhle ecarnings subject to
garnishment.

(a} Statutory provision. Secilon 303
(s) of the CCPA provides that, with
some exceptions,
the maximum part of the aggregate dis-
posabls earnings of an iodividual for any
workweek which is subjected to garnishment
may not excesd

(1} 25 per centum of his dispoastile eATh-
{ngs for that week, or

{Z) tha araount by whish his disposahle
earnings for thai week exceed thirly timea
the Federa! minimum hourly wage preseribed
by sectlon 8(a} (1} of the Falr Labor Stund.
ards Act of 1834, in effect ut the time the
earnings- are payable,
whiet yer 1a less, In the case of esrnings for
any puy perfod other then a week, the Secre-
tary of Labor shall be regulation prescribe
¢ multiple of the Federal minimum hourly
wage equivaient ln effect to that set forth in
poregraph {(2).

(b} Weekly pay pericd. The stalutory
exeinption formula appiles direcily to
{he aggregate disposable earnings for
1 -workweek, or & lesser period. Its
intent is to protect from garnishment,
gnd save to an indlvidual earner, the
specified emount of compensation for
his personal services rendered in the
workweek, or lesser period. Thus, 2o long
ps the Federal minimum wage prescribed
by section 6¢a)(1) of -the Fair Labor
Standards Act of 1938 13 $1.80 an howy'~—

(1) If an individual’s disposable earn-
ings for a workweek or lesser period sre
$45 (30 x $1.60) or Jess, his earnings
may not be garnished in any amount.

o=

A2y ¥ an fodividual’s  disposable
eamnings for » workweek o7 lesser period
are more than $48, but less than 664,
only the amount abave $48 la snbiect to
garnishment. .

{3) If ah itidividual's disposahble earn-
ings for e workweek or lesser period are
$54 or more, 25 percent of his disposable
eamnings is subject to garnishment.

(c) Pay for a period longer then 1
week. In the case of disposable earnings
‘which compensate for personal services
rendered In more than 1 workweek, the
weekly Btatutory exemption formuls
must be transformed to a formula ap-
plicabls to such ed&mnings providing
equivalent restrictions on wage gernlsh-
ment.

(1} The 25 pereent part of the formuls
would apply to the aggregate disposable
egrnings for all the workweeks compen-
sated.

(2) ‘The “multiple® of the Federal
minimum hourly wege equivelent to that
applicable to6 the dlsposable earnings for
1 week i3 represented by the following
formula: The number of workweeks., or
fractions thereof (x) x 30 x the applica-
hle Feodersl minlmum wage ($1.60). For
the purpose of this formula, a calendar
month I8 consldered to consist of 4%
workweeks, Thus, 20 long as the Federal
minimurm hourly wage 1s $1.60 an hour,
the “multiple” spplicable to the dispos.
able earnings for a 2-week period is $88
{2 x 30 x $1.60); for a manthly period,
$208 (4145 x 30 x $1.60); and for a stmi-
monthly period, $104 (2% x 30 x $1.60).
The “multiple” for any other pay period
longer than 1 week shall be computed in
& manner ¢onsistent with section 303(a)
of the Act and with thiz paragraph.

Subport C~—Exemptlion for State-
Reguioted Garnishments

§ £70.50 .General provision.

Bection 305 of the CCPA suthorizes the
Secretary to "zxempt from the provisions
of section 303{a} garnishments issued
under the laws of any State If he deter-
mines that the laws of that State provide
restrictions on garnishment which sre
sybstantlally similar to those provided in
section 303(a)." '

£870.51 Exemption policy,

(a) I i{s the policy of the Secretary
of Labor to permit exempiion from sec-
tion 303(a) of the CCPA garnishments
issued under the laws of a Stale if those
Iaws considered together cover every case
of parnishment covered by the Act, and if
those laws provide the same or greater
protection to Individuels. Differences in
text between the resirictions of State
laws and those In section $03(a) of the



Act are not material so long as the State. -

laws provide the same or greater yestricy .- permit argument in any other case. |

tions on the garnishment of individuals'
eaIMings.

(b) In determining whether  State-
regulated garnishments showld be- ex-
empted from section 3034a) of the CCPA,

or whether such an exeraption should -

_be teyminated, the laws of the State shall
be examined with particular regard to

" . the clagses of persons and of transactions -

to whith they may epply; the formulss
provided Tor determining the maximum
part of an individual's earnings which
may be subject to garnishment; restric-
tions on the application of the formulas;

and with regard to procedural burdens |

placed on the individual whose earnings
are subject to garnishment.

{¢) Particular attention fs directed to
the fact that subsection ta) of section
303, when considered with subsection (¢)
of that section, !5 read as nat requiring
the raising of the subseclion (&) restrie- -
tions as affirmative defenses In garnish-
ment proceedings,

§ 870.52 Applicalion for exemption of
Slutc—rﬂ;uﬂted gaenishments.

(e) An application for the exemption
of parnishments issued under the laws of
a State may be made in duplicate by &
duly authorized representative of the
State. The application shail be filed with
the Administrator of the Wage and ¥Hour
Division, Department, of Labor, Wash-
ington, D.C. 20210,

() Any application for exemption
must be accompanled by two copies of
all the provisions of the Stale laws relat-
ing to the garnishment of earnings, cer-
tified to be true and complete coples by
the Attormey General of the State. In
addition, the epplication must be accom-
panied by a statement, in duplicate,
slgned by the Attormey General of the
State, showing how the laws of the
. SBiate eatisly the policy expressed In
§ 870.51{a) and setting forth any other
matters which the Attorney General may
wish to state concerning the application.

£ 870.53 Action upon un appkication for
exemplion.

{ay The Administrator shall grant or
deny within a reasonable iime eny ap-
plication for the exempiion 'of State-
regulated pgamishments. The Siate
representative -shall be notifled in
writing of the decisionn. In the event of
denial, a statement of the grounds for
the denial shall be made. To the extent
feasible and appropriete, the Adminis-
trator may &¥ord to the State represent-
ative and to any other interested persons
an opportunity to submit orally or in
writing data, views, and arguments on
the issue of whelher or not an exemption
should be granted and on any subsidiery
issues.

(b) If an spplication is denied, the
State representative shall have an oppor-
tunity to request reconsideration by the.
Adminlstrator. The request shall be made
in writing. The Administrator shall per-
mit argument whenever the opportunity
to do s0 has not been afforded under '

paragraph {a) of this section, and may

{¢) General notice of every exemption
of State-regulated gernishments and of
its terms and conpditions shall be given
by publication in the FepEraL REGISTER.

§ 87054 Standsrds governing the grant-
.. ing of ‘an apphcation for cxemprion.

The Administrator may grant any ap-

‘plieation for the exemption of State- . .

regulated garnishments whenever he
finds tnat the laws of the State satisly
the policy expressed in § 87051y,

§ B70.55 Terms and conditions of every
exemption. .

(a) It shall be a condition of evéry
exemption of State-regulated garnish-
ments thet the State representative have
the powers nnd duties (1) to represent,
and act on behaif of, the State in rela-
tion to the Administrator and his rep-
resenkatives, with regard to any matter
relating to, or arising out of, the applica-
tion, interpretation, and enforcement of
State laws regulzting gamishment of
earnings; (2) to submit to the Adminis-
trator, in duplicate and on & current
basis, & certified copy of every enactment
by the State legislature affecting any
of those laws, and a certified copy of any
decision in any case inveolving any of
those laws, made by the highest couzt of
the State which has jurisdietion to de-
cide or review cases of its kind, if prop-
erly presented to the court; and (3} to
submit to the Administrator any infor-
mation relating to the enforcement of
those laws, which the Administrator may
request,

th) The Adminisirator may make any
exemption subkiect to additional terms
and conditions which he may find ap-
propriate to carry out the purposes of
section 303 (a) of the Act.

£870.56 ‘Terminalion of excmiplion.

(a) After notice and opportunity to he
heard, the Administrator shall terminate
any exemption of State-regulzted gar-
nishments when he finds that the Isws
of the State no longer satisfy the purpose
of section 303(a) of the Act or the policy
exnressed in § 870.51(s). Also, after no-
tice and opportunity to be heard, the
Administrator may terminate any ex~
empiicn if he finds that ahy of its terms
or conditions have been violated.

(h) General notice of the terminaiion
of every exemption of State-regulated
garnishments shall be ziven by publica-
tign in the PepErAL REGISTER,

_ Effective date. This part shall become
effective on the date of its publication
in the Feoerat REGISTER, except § 870.10,
;vgl;igh shall become effective on July 1,

Slgned at Washington, D.C., this 30th
day of May 1870.
Grorce P, SuULTE,
Secretary of Labor.

IF.R. Doc. To-8450. Piled, May 35, 1970;
» 8:47 &0
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U.S. DEPARTMENT OF LABOR
WAGE AND HOUR DIVISION

PART 870 {22 CFR) — REGULATIONS

(Reprinted from the Federnl Register of Sepiember 11, 1970}

D-1244

WH Publication No. 1300A

Title 29—LABOR
Cbuphr V——Wage and Hour Division,
Ihpnrlmsat of lobor -

.EAR‘I’ 870-—RESTRICTION ON
GARNISHMENT

Procedure for Exemplion for Stade-
Reguloted Gomishments
Pwsuant to section 3056 of the Con-
sumer Credit Protection Act (OCPA) (B2
Stat. 184; 5 U.S.0. 1675}, £ 87052 of
Title 20, Code of Pederal Regulations, is
mhueby amended o the monner indicated
ow_ .
. The amendment shali be effactive upon
in the FEoxear REGISTIR.
Section 870.52 is amended by adding
thereto an additionsl paragraph, desig-
?:lfad peragraph (¢), which reads na
ows:

§ 87052 Application for exemption of
. State-reguisied garnishments.
[ ] » * [ ] [}

(2) Notice of the Ming of an appllca-
tion for exemption shell be published in
the Froeaas BecrsTer. Copies of the ap-
plication shsall bhe avallable for public
ingpecticn &nd copring during busibess
hours at the national office of the Wage
and Hour Division and in the regional
office of the Wage and Hour Division
in which the particular State is located.
Interasted persons shall be afforded an

opparfunity to submit written comments

conoerning the application of the State
wlthinlperlodorumewhespeclﬂedin
the notice.

{Bac, 306, B3 Stat, 164; 15 U.S.C. 1875}
Bigned at Wasb;instan. D.C., this 4th
day of September 187
RorgrT D. Moaxw,
.ddministrctor Wape and Hour
Division, U5, Department of
Labor.

{FR. Doo. 70-12117; Filed, Sept. 10, 1970;
8:52 san.]
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THE FEDERAL WAGE GARNISHMENT LAW

The Federal Wage Garnishment law, which bscame effective July 1, 1970,
1limits the amount of an employee's disposable earnings which may be
garnished in any one week, and protects him from discharge because of
garnishment for any one indebtedness. It does not change other matters
related to garnishment, such as the rights of a creditor to collect the
£ull amount owed him, most garnishment procedures established by State
laws or rules, or the priority of garnishment orders when more than one
is served on the employer. '

COVERAGE

This law (Title III of the Consumer Credit Protection Act, Public Law 50~
321) applies wherever Federal and State courts have jurisdiction. Thus,

it is spplicable in the 50 States, Puerto Rico, the District of Columbia,
the Canal Zone, and all United States territories and possessions.

The restrictions do not apply to the wages of most Federal employees.
Salaries of most Federal employees were not subject to garnishment prior
to this law, and the law made 1o changes in this regard. Whether city,
county or State employee's earnings are subject to garnishment depends
on the applicable State law.

This law became effective July 1, 1970 and applies to garnishment orders in
effect on that date. The restrictions apply to amounts that may be with-
held from an employee's wages subsequent to July 1, 197¢, regardiess of

the fact that the garnishment proceeding was started before that date.

WHAT IS GARNISHMENT?

NGarnishment® means any legal or equitable procedure through which
earnings of any individual are required to be withheld for the payment
of any debt. It refers to a court proceeding through which a creditor
seeks to reach an employee's earnings before they are paid to him, so
that they may be applied to the satisfaction of a ¢laim against the
employee. Since a wage assignment is a transfer of the right to recelve
wages ordinarily effected by means of a contract, wage assigmments are
not within the scope of this law. If a legal proceeding to enforece a
wage assignment results in a judgment with a garnishment order, the law
would then be applicable.



WAGES SUBJECT TO GARNTSHMENT

The law's restrictions on garmishment are based on the employes's
disposable earnings, which are different than his gross pay or his
take-home pay.

The term "sarmings” means compensation paid or payable for personal
serv§ces, whether called wages, salary, commission, bonus, or otherwise,
and includes periodic-payments pursuant to a pension or retirement
Program.

Dollar values of meals and lodging furnished by .an employer to his
employees are generally regarded as "earnings™. However, tips are
generally not so regarded. Typically, tips do not pass through the
hands of the employer and so he cannot withhold them if a garnishment
order is received.

Ain employee's "disposable earnings® means that part of his earmings
remaining after the deduction from those earnings of any amount required
by law to be withheld. Examples of such deductions are:

1. Federal income tax withholding deductions (as determined by
the number of exemptions claimed by the employee for income
tax purposes}

Federal social security tax deductions

State and city tax withholding deductions

State unemployment insurance taxes

Deductions required under State employses!' retirement
gystens.

L]
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Deductions which are not considered to be required by law are,
among others, the following:

1. Deductions to purchase savings bonds

5 Deductions for contributions to religious, charitable, or
educational organizations

3, Deductions for union dues and union initiation fees

L. Deductions for health and welfare premiums, including company
retirement programs

5. Deductions for board, lodging, or other facilities furnished
to an employee by his employer

&. Deductions for the purchase of stock in the employer's
corporation

7. Deductions pursuant to an assignment of earnings

8. Deductions 1o repay loans or payroll advances
made by the employer

9. Deductions for merchandlse purchased from the employer

10. Deductions pursuant to garnishment orders.

-10=-



RESTRICTIONS ON GARNISHMENT AMOUNT

The maximum part of the total disposable earnings of an individual
which is subject to garnishment in any workweek may not exceed the
jesser of:

(a) 25 percent of the disposable earnings for that week;

CR

(t) The amount by which his disposable earmings for
that week exceeds 30 times the Federal minimum
hourly wage prescribed by Section 6(a}(1) of the
Fair Labor Standards Act in effect at the time
earnings are payable (currently this is $1.60 an
hour or $48 a week).

Stated differently, when an employee's disposable earnings ars wore

than $64 a week, up to 25 percent of his disposable earnings may be

garnished. Where the disposable earnings are $64 or less, only the

amount over $48 may be garmished. UNo garnishment can be made 1f the
employee's disposable earnings are $L8 or less.

These restrictions represent the maximum amount subject to garnishment,
regardless of the number of garnishment orders received by the employer.
Thus, if $25 of an employee's pay is the maximum amount subject to
garnishment and that amount 1is being withheld to satisfy a current garnish-
ment order, no further withholding can be made from that particular pay if
a second garnishment order is received.

In the case of employees paid monthly or semi-monthly, the $uB figure
{30 times the $1.60 minimum wage) is translated to $208 a month or

$10); for a semi-monthly pay period. The $6i breaking point is trans-
Tated to $277.33 for monthly pay periods, and $138.67 for semi-monthly
pay periods. For this purpose, a month is considered to consist of

4 1/3 weeks. Thus, if an employee 1s paid semi-monthly, no garnishment
may be made where the semi-monthly disposable earnings are $10L or less.
It makes no difference if these earnings were $80 in one week and the
rest in other weeks of the period - the semi-monthly period is treated
as a unit.

1t, is not permissible, however, to break the $48 figure down to 2 daily
basis. If an employes whose wage rate is $20 a day works only 2 days
in a week, for example, his week's earnings of $40 cannot be garnished
in any amount.

The law specifies that restrictions on the maximum amount that may be
garnished do not apply to court orders for the support of any person,
bankruptey court orders under Chapter XIII of the Bankruptcy Act, and
debts due for State or Federal taxes. Includad in this group are local
schocl taxes and municipal occupation taxes. Also included are court
orders requiring an employer to withhold an employee's wages for child
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support and for alimony.

A levy against wages for a Federal tax debt by the Intermal Revenue
Service, pursuant to its tax collection authority, is not restricted
by this law. Collection of taxes is covered by other Federal laws
and procedures that provide certain protection for the taxpayer.

EXAMPLES OF AMOUNT SUBJECT TO GARNISHMENT

The following examples illustrate the statutory tests for determining
the amounts subject to garnishment. '

(a) An employee's earnings may not be garnished in any
amount where his disposable earnings in a particular
week are $L8 or less. (For those paid on a monthly
basis, this amount is $208, and for those paid semi-
monthly, it is $10k.)

(v} An employee's gross earnings in a particular week are
$70; after deductions required by law, his disposable
earnings are $60. Since only the amount over $48 may
be garnished where the disposable earnings are $6L or
less, only $12.00 may be garnished in this week. $LB
would be paid to the employee.

(¢) An employee's gross earnings in a particular workweek
are $115; after deductions required by law, his dis~
posable earnings are $100. In this week 25 percent
of the disposable earnings may be garnished, or $25.
The employee would be paid $75.

(3} A garnishment order is received on Wednesday requiring
wages earned up to that day to be withheld. The employee
is paid $15 a day. Since he has earned less than $L8, no
garnishment is permitted. However, if another garnishment
order is received when the workweek is completed, the
employer will recompute and withheld on the basis of the
earnings for the entire week.

{(¢) An employee paid bi-weekly has disposable earnings of
$200 for the first week and $L0 for the second week of
the pay period, or a total of $2L0. The rules for a
bi-weekly pay peried are:

No garnishment if disposable earnings for the
pay period are $96 or less.

When disposable earnings ars $128 or less for the
pay period, only the amount in excess of $96 may
be garnished.

12~
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25% of disposable earnings above $128 for the pay
period may be garnished.

Tt does not matter that the disposable earmings in the
second week are less than $L6 - 25% of the $2L0 is subject
to garnishment.

”’f}} An employee who has $100 disposable earnings (gross weekly
wages less taxes} becomes subject to a court order directing
his employer to withhold from his wages $40 a week for child
support and alimony. Such a support order is not regarded
as an "amount required by law to be withheld", so the disposable
earnings remein $100. Since the 25% restriction does not apply
to court orders for the support of any person, $L0 may legally
be withheld instead of $25. However, no additional withholding
may be made that week if another garnishment order, resuliing

e from an ordinary indebtedness, ig subsequently received.

(g) The rule stated in (e} above also applies in cases of tax liens
for Federsl or State taxes whether or not there has been &
court proceeding. It also applies where the court order is
issued under a wage-earner plan authorized by Chapter XTIT of
the Bankruptcy Act.

{h) An employee on a $125 weekly draw against commissions has dis-
posable earnings each week of $100. Commissions, paid monthly,
total $700 for July after deductions required by law. Kach
draw and the balance due at the monthly settlement are separately
subject to the law's restrictions. Thus, 25% {or $25) of each
draw may be garnished. At the end of the month, the $400 pre-

. viously drawn is subtracted from the $700 settlement figure,
and 25% of the balance (or $75) may also be garnished.

EFFECT ON STATE LAWS

The Federal Wage Garnishment Law does not anmil, alter, or affect,

or exempt any person from complying with State Laws which prohibit
garnishments or provide for more limited garnishments than are allowed
under the Federal law. Any provision of a State law that subjects

less of an individual's earnings to garnishment than does the Federal
law will be the ome that is applied under a garnishment order. On the
other hand, the Federal provision is applied if 1t results in a smaller
garnishment.

For example, where a State law restriction on garnisiment to a class
of individuals such as householders results in a lesser amount subject
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to garnishment than under the Federal law, that law rather than the
Federal restriction will be applicabie. This rule applies even though
the State law in other respects imposes restrictions on garnishment

less favorable than the Federal iaw. In those respects, the State
provisions will be preempted by the Federal restriction, and the maximum
amount subject to garnishment will be determined under the Federal law.

PROCEDURAL REQUIREMENTS IN STATE LAWS

There are no procedures that must be fellowed under the Federal law,
such as filing an affidavit or an applicaticn for exemption, in order
for the limitations on garnishment %o apply. A requirement in a State
law that the employer or employes must affirmatively clalm an exempiion
as a condition to receiving it, or any other procedural requirement of
similar effect, may not be applied to dsfeat the Federal limitations.

Where a State restriction on garnishment is more Tavorable to the
employee than under Federal law, however, the State provision will

be applicable even though its availability is conditional on such

a procedural requirement. In cases whers the empioyer or employee

fail to follow the procedure and thus lose a more favorable State

law provision, the provisions of the Federal law will become applicable.

In gome States the entire amount due the employee when a garnishment
order is received is impounded until certain procedural reguirements
are met. The Wage and Hour Division takes the position that such State
provisions are preempted by the Federal law and that the law's restric-
tions apply to these withholdings.

GARNTSHMENT BEFORE JUDGMENT

Tn the case of Sniadach v. Family Finance Corp of Bay View, 395 U.S. 337
(1969}, the Supreme Court of ihe United States held that wage garnishment
is not permitted until & judgment is obtained, in order that the debtor
or wage earner will have the opportunity to be heard and iender any de-
fense he might have. It was held that wage garnishment prior to trial

on a suit for judgment constituted taking property without the procedural
due process of law which is required by the lLth Amendment to the
Constitution. The Wage and Hour Division believes the implementation of
this decigion is not within the purview of this law, but is a matter for
the courts that issue wage garnishment orders,

EXEMPTION FOR STATE-REGULATED GARNISHMENTS

The Secretary of Labor may exempt from the garnishment provisions of this
Act, parnishments under the laws of any State if he determines that the

ilaws of that State provide restrictions on garnishments which are sub-
stantially similar to those provided in this Act. Regulations, Part 870,
specify the procedures and standards under which State laws will be found

to be M"substantially similar.? When a State's garnishment law is determined
to be "zubstantially similar" to the Federal law, all of the provisions
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of the State law relating to the restrictions on the amount that may
be garnished will be applied, and the Federal formula will not come
inte play. Enforcement of garnishment restrictions will rest with
the State. To date, the laws of Kentucky and Virginia have been
found "substantially similar! to the Federal law.

In the absence of a determination that the State's garnishment law is
Usubstantially similar" to the Federal law, any section or provision
of the State law that results in a smaller garnishment amount is to

be applied. Conversely, the Federal provisicn is applicable where the
Federal restriction results in a smaller amount.

PROTECTION AGAINST DISCHARGE

The Federal law prohibits an employer from discharging any employee
because his earnings have been subject tc garnishment for any one
indebtedness. The term Yone indebtedness® refers to a single debt,
regardless of the number of levies made or the number of proceedings
brought for its collection. A distinction is thus made between a single
debt and the garnmishment proceedings brought to collect it.

If several creditors combine their debts in a2 zingle garnishment
action, the joint amount is considered as Mone indebtedness®. 1In
the same vein, if a creditor joins several debts in a court action
and obtains a judgment and wiit of garnishment, the judgment would
be considered a single indebtedness for purposes of this law.

The protection against discharge is renewed with each employment,
since the new employer has not been a garnishee with respect to
that employee. Also, any garnishment fully executed before
July 1, 1970, the effective date of the law, is not counted as
an indebtedness. '

LIMITS QF DISCHARGE PROVISIONS

The restriction on discharge applies to all garnishments as that

term is defined in the law. Accordingly, discharge for a first-time
garnishment such as an attachment of wages under a tax lien would be
in violation of the law. The same would be true of a court order
requiring an employer to withhold an employee's wages for child support
or alimony. In the case of tax liens, several levies to collect a
single tax delinguency (or to collect several year's tax arrears that
are combined into -z single indebtedness) would be treated as one
indebtedness. However, each specific court order for the payment of
child support or alimony obligations that are in arrears is considered
as a separate indebtedness.

Since the discharge provision is a protection against "firing," a
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suspension for an indefinite period or of such length that the employee's
return to duty is unlikely may well be considered as tantamount to firing
and thus within the term discharge as used in the law. In these situ-
ations, each case must be considered on its own facts.

Some employers have a rule that the employee will be given warnings for
the first two garnishments and will be discharged for the third garnish-
ment in a year. Where at least two of the actlons relate to separate
debts, discharge would not be prohibited by the law since the warnming

and discharge would be based on garnishment for more than one indebtedness.

In some cases employers set up plans which prescribe diseiplinary actions
for viclations of company standards of conduct, with discharge if for
example the employee violates tnree of the standards in a year. One of
the actions considered as a violation is Ygarnistment of wages". If only
one of these violations relates %o garnisnment, discharge would be pro=-
hibited by the law since the discharge would result from garnishment for
only one indebtedness. In other words, regardless of the employer's dis-
ciplinary plan, no discharge may be based elther vholly or ic part on a
first time garnishment.

The law does not prohibit discharge if there are garnishment proceedings
pursuant to a second debt. However, as in the case of the limitations
on the amount that may be garnished, the law does not affect or exenpt
any person from complying witn a State law that prohibits discharge
because an empleoyee's earnings have been subjected to garnisiment for
more than one indebtedness.

"SUBJECTED TO GARNISHMENT'

An individual's earnings are "subjected to garnishment" for purposes of

this law when the garnishee (employer) is bound to withhold earnings

and would be liable %o the judgment creditor if he disregards the court

order. Thus, if an employee on being advised that garnishment is con-
templated obtains a release from the garnisher {creditor} before the gar-
nishment order is issued, his earnings have not been subjected to garnishment.

The law does not expressly provide any time limitation between a first
and second garnishment. Where a considerable time has elapsed bhetween
garnishment such as, a year, it may be that the employee is actually
being discharged for the current indebledness. The first indebtedness
may no longer be a material consideration in the discharge. Determi-
nations in such cases will be made on the basis of all the facts in the
situation.
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ANFORCEMENT

The Federal Wage Garnishment Law is enforced by the Wage and Hour
Division of the Department of Labor. In those States where an
exemption for State-regulated garnishment has been granted, the
State enforces the limitations cn the amount that may be garnished
in a pay period, but not the restrictions on discharge from
employment.

Section 303(c) provides that no court of the United States or any
State may make, execute, or enforce any order or process in violation
of the restrictions on the amount of an employes's disposable earnings
subject to garnishment.

Anyone who willfully violates the discharge provisions of this law may
be prosecuted criminally and fined up to $1,000, or imprisoned for not
more than one year, or both.

ADDTTIONAL TNFORMATION

Inquiries about the Federal Wage Garmishment Law will be answered by
mail, telephone, or personal interview at any office of the Wage and
Hour Division of the U. S. Department of Labor. Offices are listed
in the telephone directory under the U, 5. Department of Labor of the
U. S. Govermment listing. These offices also supply publications free
of charge.

This publication is for general information
and i3 not to be considered in the same
light as official statements of position
formally adopted and published in the
Federal Register.

& T8, GOVERNMENT PRINTING OFFICE : 1B71 O - 421434
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COPY
U.S. DEPARTMENT OF LABOR

Office of the Assistant Secretary
Washington, D.C. 20210

Workplace Standards Administration
Feb. 5, 1971

Honorsble Vernon B. Romney
Attorney General

State Capitol

Salt Iake City, Utah 84114

Dear Mr. Attorney General:

This is in reply to your letter of October 13, 1970, requesting an exemption
from the provisions of section 303(a) of Title III, Restrictions on Qarnish-
ment, of the Consumer Credit Protection Act for gernishments issued under
the laws of the State of Utah.

A notice of the aspplication was published in the Federal Register of
November 25, 1970, and a period of 30 days was allowed for comments from
Interested persons. The comments received were considered together with
the application.

The @alient features of Utah law are found in sections TOB-5~105 and
78-23-1{7), Utah Code Annotated, 1953. The limits prescribed in

section 70B-5-105, although adequate, apply only to garnishments to
enforce payments of judgments arising from consumer credit sales, consumer
leases or consumer loans. However, the garnishment restrictions of

Title IIT apply to all garnishments with the exception of the three
narrow exemptions listed in section 303{b). Also, section TOB-5-105

does not define "earnings" so that it is not known whether it applies

to "earnings" as defined in Title III.

Garnishments which do not result from the three types of consumer credit
transactions listed in section 70B-5-105(2), Utah Code Annotated, are
within the purview of section 78-23-1(7), U.C.A. This section provides
an exemption from execution for "one-half of the earnings of the Judgment
debtor for his personal services rendered at any time within thirty days
next preceding: the levy of execution or attachment by garnishment or
otherwise, when it appears by the debtor's affidavit or otherwige that

he is a married man, or head of family, and that such earnings are nec-
essary for the use of his femily residing in the state and supported wholly
or in part by his labor, provided, that a married man or heed of family
shall be entitled to an exemption of not less that $5C per month". The
limits on garnishment prescribed in section 78-23-1(7) are clearly less
restrictive than the garnishment restrictions of Title ITT. Also, this

WH-121
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section does not protect earnings prior to the 30 day period next preceding
the garnishment, but the garnishment restrictions of Title III apply without
limitation as to when wages were earned. The protection of Title ITI does
not depend uwpon whether earnings are necessary for family support but under
this section there is no restriction on garnishment where earnings are not
necessary for family support.

Furthermore, "garnishment" and “"earnings" are not defined in section 78-23-1(7),
U.C.A. Therefore, it is not clear that section 78-23-1(7), applies to all gar-
nishments which are beyond the purview of section 7OB-5-105 or that these two
sections taken together would apply to all garnishments which are within the pur-
vievof the Title IIT definition of "garnishment". It is not known whether
section 78-23-1(7) applies to "earnings" as defined in Title III without a
definition of this term. Also, the exemption available under section 78-23-1(7)
must be affirmatively claimed, but under Title III there ie no such requirement.

The procedural law concerning gernishments is found in Rule 64D and Rule 69(b)}
of the Utah Rules of Civil Procedure. Under section (d) of Rule 64D, which pre-
scribes the contents of the garnishment writ, the garnishee is commanded "not
to pay any debt due or to become due to the defendant but to retain possession
and control of all personal property, effects and choses in action of such de-
fendant until futher order". Rule 69(b) (not submitted by the State for our
review although it 1s also pertinent to the garnishment writ) appears to bde
consonant with section (d) of Rule 64D. Thus, the garnishee is ordered to with-
hold the whole pay (100 percent) until further court order. Such a garnishment
writ is itself a "garnishment" within the meaning of section 302(c) to which
the restrictions of section 303(a) would be applicable. Under Title IIL, =
garnishment writ may never cause any withholding of any earnings in excess of
that subjected to garnishment under section 303(a). Accordingly, it should be
clear under State law that any employer (or garnishee) shall pay any employee
(or defendant)} the amount of his exempt disposable earnings on the regular pay
day for the pay period in which the wages were earned.

We have considered your Opinion Fo. 70-058 which indicates that Title III pre-
empts any provision of State law which 1s not as restrictive as the Federal
garnishment limitations. However, such preemption may not be considered as
qualifying State laws for exemption under section 305. If this could be done
every State would qualify for an exemption regardless of its laws, and
section 305 would be a nullity. As indicated in section 301 of Title III,
the purpose of this Title is to "regulate commerce and to eStabiish uniform
bankruptcy laws" based upon a Congressionel finding that the “great dispar-
ities among the laws of the several States relating to garnishment have, in
effect, destroyed the uniformity of the bankruptcy laws and frustrated the
purposes thereof in meny areas of the country".

In view of these differences between the Utah law and the Federal law and in

applying Subpart C of Title 29, Part 870, Code of Federal Regulations
(35 F.R. 8226), I conclude that the Utah law does not provide restrictions on

WH-121
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garnishment which are substantially similar to those provided in section 303(a}
of Title III of the Consumer Credit Protection Act. The application for exemp-
tion i1s, therefore, denied.

Sincerely,

/s/ Robert D. Moran

Robert D. Moran
Administrator

WH-121
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U.S5. DEPARTMENT OF LABOR
Workplace Standards Administration
Washington, D.C. 20210

Apr. 8, 1971

This 1s in response to the questions raised during your recent visit to
Washington concerning legislation you are preparing in order to apply for
an exemption from the provisions of section 303(a) of Title III of the
Consumer Credit Protection Act for garnishments issued under the laws of
the State of Illincis. This letter also replies to general remarks on
this matter in a recent letter from Mrs. Maria Elden of your office.

The comments in our letter of December 11, 1970, to Attorney (eneral Scott
concerned only some evident aspects of the current State garnishment laws.
In this connection you mey wish to examine the enclosed opinion letters,
which indicate generally some of the reassons other State laws have been
found not to be substantially similar.

As indicated in 29 CFR 870.51, differences in text between the restrictions
of State law and those in section 303(a) are not material sc long &s the
State laws provide the same or greater restrictions on the garnishment of
individuals' earnings. The achievement of such restrictions has been found
to be best accomplished by amending State lew so that its protection is
predicated upon the same factors as the Federal law. This would include,

for example, the incorporation of similar definitions of the terms "earnings",
"disposable earnings”, and "garnishment” and a formla based upon these

terms which provides restrictions on garnishment which are the same or
greater than section 303(a).

As we understand your fourth alternative, which is the one you prefer,

there would be subject to garnishment, (a) an amount by which gross earnings
for the week exceed 38 times the Federsl minimum hourly wage prescribed by
section 206(a)(1) of Title 29 in effect at the time the earnings are payable
{1.e. presently $60.80) for an employee who is not the head of a family,

or the amount by which gross earnings exceed that amount plus $5.00 (1.e.
presently $65.80) in the case of an employee who is the head of a family and
contributes substantielly to its support or, (b) 15% of gross earnings,
whichever results in a lesser garnishment deduction from the employee's
wages. The $200 maximum exemption presently provided in the Illinois law
would be abolished.

WH-124 (2)
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The garnishment restrictions in your fourth alternative, as well as in your
other alternatives, are not predicated on the same principles as the Federal
law in that they are based upon gross earnings. Any plan which has gross
earnings as its basis does not manifestly provide substantially similar
protection. In order to determine how such a plan would operate at various
income levels for varying withholding exemptions, an analysis has to be

made teking into account Federal income and soclal security taxes as well

as State income taxes.

We haeve briefly analyzed your fourth alternative with respect to its effect
on a single individual who is not the head of & family and who also claims
no withholding exemptions. It should be noted that the Internal Revenue
Code merely prescribes the withholding exemptions to which an individuwal
is entitled. Generally, lesser withholding exemptions are taken by single
persons having income other than earnings or those desiring a form of
forced savings. The zerc exemptions classification 1is fairly commoniy
used and is prescribed in the Federal and State withholding tables. The
analysis, based on current State and Federal tax withholding and Social
Security tables, disclosed that in the range between $65 and $75 of gross
earnings at zero withholding exemptions, the Federal law would result in

a smaller garnishment amount than the proposed State law, assuming the
lndividual was not head of a family under State law.

Moreover, the proposed State garnishment law would not be self-adjusting
if withholdings required for State Incowe Tax or Federal Income T2x or
Social Security were to increase. Thus, any such State law would need to
be reexamined whenever any one of these factors were changed.

Title III defines "earnings" as compensation paid or payable for persomal
services whether denominated as wages, salary, commission, bLOmises., or
othervise, including periocdic payments pursuant to a pension or retirement
system. Both current and proposed Illinols law exempt from garnishment
only prescribed amounts of wages, salary, commissions, bonuses, and
periodic payments pursuant to a pension or retirement plan. While the
State law protects the same specific forms of remuneration as does

Title ITI, it does not include within its protection any forms of compen-
sation paid or payable for personal services which are not specifically
named. Thus, it is not clear that the State law protects from garnishment
all forms of compensation for personal services as does Title III.

The current and the proposed Illinois law both state the garnishment exemp-
tion in terms of remuneration for a week. Presumably under State law the
exemptions are applied only on the basis of pay earned on a week-by-week
basis. If this is true, the State law may provide substantially less
protection against garnishment than Title III in the case of an employee
recelving remuneration which compensates for personal services rendered

in a pay period longer than one week. This could occur in situations :
where there are differences in earnings from week to week within the pay
period. The treatment of earnings for pay periods other than s week is

WH-124 (3)
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prescribed in section 303(a) of Title IIT and in 29 CFR 870.10 and is
further discussed in ithe enclosed opinions WH-110 and WH-94. The protection
of section 303(a) is predicated on the basis of the particular pay period
and any week-by-week treatment of earnings withip the pay period would be
inconsistent with Title III.

Certain factors discussed above are common to each of the alternatives for
proposed legislation. It is our conclusion that each of these altermstives,
a5 presently formulated, would not provide restrictions on garnishment which
are substantially similar to those provided in section 303(a) of Title IIX
of the Consumer Credit Protection Act.

It may be possible to develop State legislation substantially similar to
section 303(a) while retaining an exemption based upon gross earnings
rather than disposable earnings. However, there is some gquestion whether
the retention of a grose earnings exemption would be worthwhile in view of
the technical difficulties inherent in comparing permissible garnishment
amounts under various combinations of State and Federsl income tax and
other required deductions from earnings.

The memcrandum which you left with us during your recent visit indicates
that adoption of the section 303(a) exempticn formula by your State would
eliminate the distinction between heads of families and others and also
thaet the State law gives more favorable treatment to heads of famililes

at all income levels up to $249. It is true that the simple adoption of
the Pederal formula would eliminete such more favorable treatment. This
difficulty could be overcome, however, by adopting legislation incorporating
the essential features discussed on the first page of this letter and a
garnishment formila based on disposable earnings. The law could provide
the desired levels of protection for different categories of debtors so
long as none of the levels of protection is lower than in Title III.

We would be pleased to have further consultations with you in the
preparation of your proposed legislation.

Sincerely,
/s/ Robert D. Moran

Kokert D. Moran
Administrator

9 enclosures

WH-124 (4)
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U.5. DEPARTMENT OF LABOR
Workplace Standards Administration
Washington, D.C. 20210

Office of the Administrator May 11, 1971

CCPA

This is in reply to your letter of April 7, 1971, addressed to

Mr. Harold Nystrom, Asscclate Sclicitor, concerning legislation you have
submitted to the legislature to amend Illinois garnishment laws. We are
sorry that our letter of April 8, 1971, on this subject did not reach you
in time to assist you in this matter.

As you know, our letter of April 8, 1971, commented primarily on the fourth

alternative discussed in a memorandum dated January 26, 1971, prepared

by your staff. The copy of the proposed act
currently before the legislature differs from the proposal on which we
previously commented. Hence, we believe some comments on the current pro-
posed legislation may be helpful as we understand 1t may be possible to
amend it to satisfy the "substantially similar" criterion of secticn 305
of Title III of the Consumer Credit Protection Act.

As we understand the bill before the legislature, there would be exempt
from garnishment an amount (a) by which gross earnings for the week
exceed 40 times the Federal minimum hourly wage prescribed by section
206(a)(1) of Title 29, U. S. C., in effect at the time the earnings are
payable (currently $64) plus $25 for the first dependent other than the
employee {i.e. a total of $89 in such case)} and $10 for each additional
dependent thereafter (i.e. for example, $99 in the case of an employee
claiming himself, his wife and one child) or {b) 85% of gross earnings,
whichever is greater. The $200 maximum exemption presently provided in
Illincis law would be abolished. All compensation above the exempt
amount is subject to garnishment and all payroll deductions required by
law to be withheld are taken from the exempt amount.

The garnishment restrictions in the proposed act are predicated on gross
earnings rather than disposable earnings as in the Federal law. As we
indicated previously, any law which uses a different basis does not man-
ifestly provide substantially similar restrictions.

We have briefly analyzed the proposed act, taking into account present
Federal and State income and social security taxes, and have concluded
that in all perceptible situations where the employee's pay pericd is a
week the proposed State law would result in & smaller garnishment amount
than the Federal law. However, the proposed State law would not be self-
adjusting if withholdings required for State Income Tax or Federal Income
Tex or Social Security were to increase. Thus, whenever any one of these
factors 1s changed, it would be necessary to reexamine the State law to
ascertain vhether it would continue to provide "substantially similar"

WH-131
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restrictions on garnishment. It was for this reason that in our letter of
April 8, 1971, we recommended the adoption of legislation providing gar-
nishment restrictions based upon disposable earnings. Refer especially to
the perultimate paragraph of that letter which suggested that a disposable
earnlngs formula could be designed to provide the desired levels of pro-
tection for debtors having family responsibilities. Although not based cn
disposable earnings the proposed bill does provide such protection, which
we find heartening. 1In any case, however, the gross wage garnishment re-
striction formula in the proposed act would not necessarily preclude its
consideration under section 305 of Titlie III. However, if the presently
proposed Illinols formula is not changed, any exemption granted pursuant
to section 305 would necessarily incorporate & condition requiring re-
examination 1f present Federal or State taxes or Social Security deductions
are increased.

The proposed law states its garnishment restrictions only in terms of
remuneration for a week and presumably such restrictions would only be
applied on the basis of pay earned in each separate week in the case of
an employee having a pay period longer than a workweek. As explained in
more detail in the eighth paragraph of our prior letter, which continues
to be pertinent, there are fairly common situations where such treatment
under State law would result in the employee receiving substantially less
protection against garnishment than is provided in Title III. The
following tabular summary gives the treatment required under Title IIT in
the case of pay perlods longer than a week.

MAXTIMUM PART OF DISPOSABLE BARNINGS SUBJECT TO GARNISHMENT
Biveekly Semimonthly Monthly

$96 or less: $104 or less: $208 or less:
NONE NONE NONE

More than $96 but More than $104 btut More than $208 but
less than $128: less than $138.67: less than $277.33:
AMOUNT AMOURT AMOURNT
ABOVE $96 ABOVE $104 ABOVE $208

$128 or more: $138.67 or more: $277.33 or more:
MAXIMUM 25% MAXTMUM 25% MAXTMUM 25%

The following example illustrates one of many possible situations where the
State law gives less protection than Title III. An employee is pald on &
biveekly basis and has a biweekly salary of $210, is single and claims one
exemption (for himself), and works only five days in the first workweek of
the pay period before being laid off until the following pay pericd due to
the employer not having any work available for him. BHe is paid $105 gross
wages for the workweek and recelves no salary for the layoff time. After
legal deductions ($6.10 Federal Income Tax, $5.46 Social Security and $1.72

WH-131 (5)
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State Income Tax), the net pay or disposable earnings are $91.72. Under
Federal law no garnishment would be permitted because disposable earnings
for the pay period are less than $96.00. Yet under State law $15.75 would
be garnished.

Failure to provide any pay period garnishment restrictions in the proposed
act for pay periods longer than a week, incorporating proper maltiples of
ite weekly restriction as provided in section 303(a) of Title ITI and

29 CFR 870.10(c), would effectively bar any consideration of the bill
under section 305 of Title IIT. Also, the seventh paragraph of our letter
of April 8, which indicates that it is not clear that the State would pro-
teet from garnishment all forms of compensation for personsl services as
does Title III is equally pertinent to the present proposed bill.

1f the recommendations discussed above are implemented, your State would

have a basis for applying for an exemption pursuant to Subpart € of Part 870.
We would be pleased to have further consultations with you in the preparation
of this legislation. Our final decision would be predicated on the merits of
such a formal application and .the written comments of interested persons as

provided in our regulations.

Sincerely,

/8/ Horace E. Menasco

Horace E. Menasco
Administrator

WH-131 (6)
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U.S. DEPARTMENT OF IABOR
Workplace Standards Administration
Washington, D.C. 20210

Office of the Administrator

May 25, 1971

CCPA

This is in reply to your letter received on January 19, 1971, applying
for an exemption for garnishments issued under the laws of your State
under the provisions of section 305 of Title III of the Conhsumer Credit
Protection Act.

The procedures for submitting an application are prescribed in Subpart C
of 29 CFR 870. Your application does not Tully meet the requirements of
29 CFR 870.52. This section requires that any application for exemption
must be accompanied by two copies of all the provisiona of the 8tate laws
relating to the garnishment of earnings, certified to be true and correct
by the Attorney General of the State. There is also the further require-
ment that the application be accompanied by a statement glgned by the
Attorney General of the State showing how the State laws satisfy the
policy expressed in 29 CFR 870.51.

Certain substantive and procedural sections of Iouisiana law which may

bear on the garnishment of earnings and the application of section 13;3881
were not submitted with the application and, therefore, were not discussed
in the Attorney General's statement. The laws not submitted includes such
material as the following sections of the Iouisiana Revised Statutes {RS):
13:3471, 13:3913, 13:3914, 13:3921 through 13:3928, 13:4732, 17:573, 17:772,
17:883, 17:1013, 20:32, 23:1205; and the following articles of the ILouisiana
Code of Civil Procedures (C.C.P.): 241l through 2417, 3507, 3508 and Forms
No. 381 and NWo. 385.

Apart from the failure of the application to fully meet the requirements
prescribed in 29 CFR 870.52, it appears that ISA-RS § 13:3881 does not,

in all circumstances, provide the same or greater protection to individuals
as does section 303(a), Title ITT of the Consumer Credit Protection Act.
Although there may exist other deficiencies in the present ISA-RS § 13:3881,
an analysis has developed the following discrepancies.

One. Neither ISA-RS § 13:3881 nor any other applicable section of the
Touisiana Revised Statutes, so far as we are aware, contains a definition of
"earnings", necessary in that this definition forms the basis for ascertaining
"disposable earnings" - the essential criteria for both statutes. Thus,

there is no reasonable certainty that Louisiana would adhere to the same
definition of earnings or disposable earnings as prescribed by sections 302
and 303 of Title III, Consumer Credit Protection Act.

WH-13h (&)
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Two. ISA-RS § 13:3881 provides that "seventy-five per centum of his dis-
posable earnings for any week or the amount by which his disposable earnings
for that week exceed thirty times the Federal Minimum Wage . . ." shall be
exempt from seizure. A literal reading of the second proviso of the statute
would appear to prescribe that only thirty times the Federal minimum wage
may be garnished rather than that sum itself being exempted. In view of
the rather clear wording of the statute and the absence of any Louisiana
adjudication on this particular clause, we are unable to find any assurance
in the State law that the restrictions provided by section 303(a) would be
maintalned in ILouisiana. This difficulty is further compounded by the

fact that ISA-RS § 13:3881 does not require that the greater of the two
restrictions be utilized in determining the exact amount of the debtor's
earnings which may be garnished. Thus, it appears that a Louisiena court
could, in its discretion, apply either rroviso in determining the debtor's
exempt earnings, utilizing either the greater or lesser sum. And, if the
second proviso of ISA-RS § 13:3881 were to be interpreted as exempting
only the excess of thirty times the Federal minimum wage, then the dis-
posable earnings of the debtor up to thirty times the Federsl minimum
hourly wage prescribed by section 6(a)(1) of the Fair Iabor Standards Act
of 1938 could be garnished - the exact converse of the protection afforded
by section 303{a).

The Louisiana statute does provide that “"in no case shall this exemption be
less than at the rate of seventy dollars per week of disposable income." It
is required, however, that "a miltiple or fraction thereof according to
whether the employee's pay period is greater or lesser than one week" be
utilized. Conversely, section 303(a) does not prorate the exempted earnings
- when the pay period is less than one week, thereby providing an absolute
base exemption from garnishment of thirty times the Federal minimum WAZE .

In the event the pay period is substantially less than one week, the
Ioulsiana statute would require such a reduction of its seventy dollar
exemption that the thirty times the Federal minimum wage base exemption
provided by section 303{a) would not be afforded to the debtor. Moreover,
ISA-RS § 13:3881 requires a multiple of the seventy-dollar limitation to

be applied when the pay period is greater than one week but less than two
weeks while section 303(a) deems that any workdays in excess of one work-
week constitute & subsequent workweek, treated as a separate entity and
having its own above-mentioned absolute base limitation. Therefore, at

the present minimum hourly wage of one dollar and sixty cents, ISA-ES . -

§ 13:3881 is more restrictive of garnishments in pay periods of exactly one
week, but less restrictive in situations involving fractions of workweeks.

Three. Section 303(c¢), in conjunction with section 303(a), interpreted in
29 CFR 870.51(¢), prescribes that the garnishment restrictions of section
303(a) are self-executing and do not require the raising of an affirmative
defense. Under Title ITI, a garnishment may never cause withholding of any
earnings in excess of that subjected to garnishment under section 303(3).

WH-13% (5)
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Special Counsel DeJean's opinion, however, states that the garnishment de-
ductions withheld by the employer under the prior law would continue "until
such time as that judgment 1s amended by the court upon application of an
interested party." As may be readily seen, this represents a deviation
from the mandate of Title III, and, absent any other Louisiana law clearly
holding otherwise, remains a fatal disparity.

Four. Section 303(a) requires that no withholding of exempt income may be
made at any time. Louisians, however, upon service of" interrogatories,
requires the garnishee pursuant to ISA-RS § 13:3881 through 13:3927 and
Loulsiana Code of Civil Procedure article 2411 through 2417 to withhold an
uncertaln amount of the debtor's earnings pending a court determination

of exactly what portion of those earnings are exempt. A further difficulty
is presented when the garnishee fails to answver the interrogatories. In
that event, the court is permitted to enter a writ of garnishment for the
total indebtedness without any perceptible procedure for mscertaining the
debtor's earnings and what portion of those earnings are exempt.

Sincerely,
/s{ Horace E. Menasco

Horace E. Menasco
Administrator

2 Enclosures

WH-134
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U.5. DEPARTMENT OF LABOR
Workplace Standards Administration
Washington, D.C. 20210

Qffice of the idministrator

Oct. 26, 1971

Thig is in reply to your letter of June 11, 1971, which was referred to this
office for a reply concerning Title IIT of the Consumer Credit Protection
Act.

As explained in your letter and in a conversation with Mr. Hoffman of my
staff, the corporation pays 800 of its employees by depositing the total
amount due these employees with a local bank. A checking account has been
set up for each employee to facilitate this payroll system, and each pay
day the net pay due each employee after Federal and State taxes and usually
insurance 1s credited to his account. The bank sends a voucher to that
effect to each employee, and the employees draw against their account. They
are not required to maintain a balance in their accounts, and it is believed
that employees generally withdraw all of the funds before the next pay day.

Certain creditors of variocus employees have discovered this ayroll system
and now attach the employee's bank acecount by having garnishment summons
served upon the bank. The bank freezes the account and peys the bank balance
to the creditor. Tt is possible that an account will contain some monles
that are not wages, but as a practical matter this is not expected to

occur often. You believe that the effect of this procedure is a violation of
the Act vhere more of the employees' disposable earnings are garnished than
is permitted under Title III.

Under these circumstances it seems clear that the bank is acting as the agent
of the employer in the performance of the payroll functions. This beipg eo,
the bank stands in the shoes of the employer, and may be garnished for wages
to the same extent, and subject to the same restrictions on garnishment as the
employer. The question thus arises as to whether the earnings once they are
credited to the employee's bank account retain their identity as earnings and
are within the protection of section 303(a).

In this connection it is clear that Congress intended to establish a guaranteed
floor below which garnishment is prohibited thereby assuring to the employee
that "a garnishment cannot leave him less that $48" each workweek or the
appropriate multiple equivalent for the pay period "to live on" {114 Cong.

Rec. h122). as you know, the problem is one of major proportions in view

of the increasing number of employers who are using banks to perform their
payroll services for them and the correspondingly increasing number of
creditors who are seizing upon this method of payment as a means of attaching
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7o Tir HIONORABLE RONALD REACAN
Governor of California and
THE LEGISLATURE OF CALIFORNIA

The California Law Revision Commission was directed by
Resolution Chapter 262 of the Statutes of 1957 to study the law
relating to attachment, garnishment, and property exempt
from execution. This recommendation deals with one aspect of
this subject—wage garnishment procedure and certain related
matters. ‘

The proposed legislation set forth in this reccm-
rmendation is substantially the same as Preprint Senate
Bill No. 1 for the 1972 session. The preprinted bill
was printed late in Qetober 1971 at the request of the
Comission so that the substance of the Commission's
recammendations would be available in convenient form
for study prior to the 1972 legislative session. Ac-
cordingly, the preprinted bill does not take into ac-
count legislation enacted after November 1, 1971; and,
at that time, final action had not been taken on & hum-
ber of bills affecting wage garnishment procedure and
related matters. See, e.g., Assembly Bill 3057 and
Senate Bill 594, introduced at the 1971 regular session.
The proposed legislation set forth in this recommendation
does, however, take into account legislation enacted st
the 1971 session,



The Commission wishes to acknowledge the substantial con-
tribution of iis research consultants, Professor William D. War-
ren, UCLA Law School, who provided the background study
that served as the basis for this recommendation, and Professor
Stefan A. Riesenfleld, Boalt Hall, University of California at
Berkeley. The Corvmission also is indebted to numerous other
persons who contributed to the development of this recommen-
dation by attending Cominission meetings or by submitting
written comments.

This is the second in a series of recormmendations. For the first
recommendation, see Recornmendation Relating to Attuch-
meait, Garnishment, and Fxemptions From Fxecution: Dis-
charzye From Employinent, 10 CaAL. L. REVISION COoMM'N
REPORTS 1147 (1971). See also Chapter 1607 of the Statutes of
1971.

Respectfuily submitted,

THOMAS E. STANTON, JR.
Chairman
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RECOMMENDATION OF THE
CALIFORNIA LAW REVISION
COMMISSION

relating fo

ATTACHMENT, GARNISHMENT, AND
EXEMPTIONS FROM EXECUTION

Employees’ Earnings Protection Law

The past several years have witnessed increasingly critical
review of the process of wage garnishment! leading to
significant judicial 2 and legislative ® activity—both federal and
state—in this area. However, both the rapid pace of recent
events and the involvement of different branches and levels of
government have produced conflict and uncertainty, and the
need for further reform in a number of areas remains, This
recommendation reviews the area of wage garnishment and
related matters and proposes solutions to the problems
revealed.?

1 In Californiu alone, see, e.g., Bruan, Wage Gamishment fn California—A Study and Recomsmends-
tions, 33 CaL.L. REV. 1214 /1963); Western Center on Law and Poverty, Wage Garnishment—
Impact and fxtent in Los Angeles County (1568}

*See, g, Snindach v. Family Finance Corp., 395 U.S. 337 ¢1969); McCallop v. Carberry, 1 Caldd
903, 464 1*.2d 122, 83 Cal. Rptr. 656 {1970).

35eg, e.¢, Consumer Credit Protection Act of 1958 (§§ 301-307), 15 US.C. §§ 1671-1677; Cal. Stats.
1970. Ch. 15253 Cal. Stats. 1971, Chs. 1607 ’ 1684,

* The California Law Revision Commission is actively engaged in a genera! review of the California
stututes relating to the entire field of attachment, garnishment, and exemptions from execution
with a view to Tecommending the enactrment of a comprehensive revision of this body of law
at a futurr session of the Legislature. This recommendation deals with one aspect of that
general sulsject.
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MODERNIZATION OF CALIFORNIA WAGE
GARNISHMENT PROCEDURE

Introduction

The primary objective of the measures recently enacted at
the state and federal levels has been to secure—through
restrictiuns on the amounts which can be withheld—adequate - . .
protection for the wage earner’s day-to-day income. In addition, California

enacted legislation modifying its archaic multiple levy wage garnishment
procedure. However, serious defects remain in the California wage garnish-
ment procedure, and the restrictions on the amounts that may be garnished

do not adequately protect low income wage earners.

Continuing Levy

California law formerly permitted only amounts owing to a debtor-wage
earnsr at the time of service of the writ of execution to be reached by
his creditor through wage garnishment.5 Typically, therefore, to satisfy
his claim, a creditor was required to use multiple levies. These levies
imposed an unreasonable cost burden on the debtor6 and on the public
generally.? To alleviate this burden, Section £82.3 wes added to the Code
of Civil Procedure at the 1971 legislative session. This section provides
that the levy of a writ of execution upon the earnings of a debtor imposes

a cohtinuing duty on the debtor's employer for a specified perlod to with-

8
hold and pay over the required amounts to the levying officer. Adoption

5. £f. Cal. Stats. 1955, Ch. 793, at 1391 (former Code Civ. Proc. § 682(1)).

6 The following examples were cited to the Commuission by Mr. Gordoa H. Bishop, representing
the Culifornia Departmeat nf Consumer Alfaics:
== A typical wage-earner makes $4.00 per kour, £160.00 per week. His “disposable income™ is
§120100, of which 25%, or $3000 is subject to garnishment. From that $30.00 s deducted $1.50
for the writ, $10.00 sheriffs charges for service, and $.70 interest, leaving $17.80 for reduction
of the judgment principat. [f the debtor were to discharee a $300 judgment through a series
of such execations, Le will have paid our in excess of 8800,
So much for the $4.00 per boor raan. Pethaps he can ¢fford the premium. But consider the case
of the “poor™ wham the baw is designed to give major relicf.
A wupe-carmer makes $2.00 per hour, 38060 per week. If his “disposable income™ is $34.00,
3164 is subjert to garaisliment. Subtracting the costs required o levy would leave just $3.80
to reduce the judgment principal, sssuming the ensts in the above example. If the executinas
were to run for Lhe next 2% years, the $300 judgment would be paid off at a cost Lo the debtor
e 0 earess of S2000,
See Minutes, California Law Revision Commission, Mecting of January 15-16, 1571, on file at
the Comenission's office, School of Law, Stanferd, Calilornia.
. ' Despite the Lact that the sherifis and marshals charge o fee fer each levy made, it has been
estiteated thitt the county—its taxpayers—pays 3 to 50 pereent of the expenses of coliection.
Bruim, supra note 1, at 1222,

8. See Code Civ. Proc. § 682.3, added by Cal. Stats. 1971, Ch. 1684.
-2a
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of a continuing levy procedure clearly represents a salutary step towards
providing a practical and squitable wage garnishment procedure. Unfortunately,
however, the scheme adopted did not deal comprehensively with the subject,

and significant problems remain.

The major drawback of the continuing levy is that it gives a preferred
position to the creditor who first resorts to legel process to enforce his
claim.9 If the levy is given effect indefinitely, the debt isg large, and
the debtor's earnings modest, subsequent creditors may be postponed for
substantial periods of time. Some compromise between multiple levies and
an unlimited continuing levy is necessary. Section 682.3 provides a basic
Q0-day period; however, subsequent creditors are given no priority when a
prior levy expires. The prior creditor knows precisely when his prior levy
will expire and mccordingly when the next levy must be served to renew his
priority. Thus, Section 682.3 may, in practice, be used to secure an un-
limited preference.

The Commission recommends that & levy on an employee'’s earnings be

10
made pursuant to an earnings withholding order and thet an order generally

9. The statement in the text assumes that the first creditor to levy thereby
achieves a priority over other creditors. Section £82.3 fails to deal
with the question of priority of creditors. Subdivision (d) of Section
690.6, however, provides that "the court shall determine the priority
and division of payment among all of the creditors of a debtor who have
levied an execution upon nonexempt earnings upon such basis ss is just
and equitable.” This latter provision may be interpreted to simply
mean “first in time, first in right.”™ On the other hand, if subdivision
(d) requires apportiomnment between each of several creditors who have
served e continuing levy, it could impose intolersble administrative
burdens on both the judiecial system and employers subject to levy.

10. This rule should not apply to orders for support or for the collection of
taxes. BSuch orders should, until satisfied, have a continuing pricrity
over all other obligations. BSee discussion in the text, infra, under
"Orders for Support or for the Collection of State Taxes.



11
be in effect for no longer than 120 days, at the end of which time the

creditor who secured such order would be precluded for a short period (10

days) from serving on the same employer another order based on the seme

debt. This moratorium period would permit another creditor to intervene

with an order based on his debt, which would then continue in effect for a

120-day period.

Service by Mail

California law presently requires that writs of execution be levied by

12
a sheriff, constabls, or marshal. However, the,

" use of the sheriff or marshal as a high-priced messenger
when a creditor is attempting to reach an asset like earnings is 13,
generally an extravagant waste of time and money {The United v
States Post Office can perform the same task for a very modest
J cost. It is in the interest of debtors, creditors, and the public
\ generallyfthat the {function of service be performed in the most
eflicient and cconomical manner. The Commission accordingly
recommends that service by mail of the various applications,
notices, and orders required for this process be authorized and
that recovery of the cost of personal service be permitted only
where mail service has been refused.

11.

12.

13.

1k,

The period of 120 days was selected becmause the Commission was advised

it would be adequate to permit complete satisfaction of the majority of
consumer debts.

Code Civ. Proc. §§ 682, 687.

The fees charged by the levying officer may include a fee ($5) for service
of the writ (Govt. Code § 26722}, an additional collection fes {not less
than $1)(Govt. Code § 26739}, and charges for mileage one-way at 70 cents
a mile (Govt. Code § 26746).

See note 7 supra.
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Employer's Service Charge

The continuing levy procedure should substantially reduce ;5
the collection burdens imposed on employersy To alleviate V
these burdens further, the Commission recommends that an
employer be authorized to deduct a one-dollar service charge
from the debtor’s carnings cach time that the cmmployer is
required to withhold en behalf of the creditor pursuant to a
withholding order.

Ex Parte Application; Judicial Review

Assuming that adequate limitations on the amount which .,
may be garnished are provided automatically Ythe Commission
recommends that the levy procedure continue to be initiated
by the creditor upon ex parte application. Provisions for notice
and a preliminary judicial hearing in all cases would make the
procedure unnecessarily complicated and expensive for all
parties. Although the order requiring withholding of earnings

should be issued ex parte, provision should be made for an
expeditious judicial hearing as to whether the debtor is entitled
to an exemption of all or a portion of his earnings ou the grounds
of hardship? or whether the order should be
modified or terminated for some other reason. The debtor
should be given adequate notice of his right to such a iearing.

/3 It has been estimated that, in 1965, emnployers in Los Angeles Connty alone expended nearly two
million dollars 1o provess wuge garnishments—or almost §20 per paycheck garnished. See
Western Ceater on Law & Poverly, supra note 1, at 7. Present law provides virtually no relief
to the empleyer from this burilew. See CrviL Copg § 4701 {etnpluyer authorized to deduct the
one-dollar service charge [or each payment made pursuant to child support erder}; Cong Crv.,
Proc. § 710 {authorizes public t ployer to deduct $2.50 service charge where required to
comply with levy made pursnant to that section).

16. See the text, 'infra, under "Postjudgment Restrictions on Wage Garnishment."

17. See the text, infra, under "Hardship Exemption."



PREJUDGMENT RESTRICTIONS ON WAGE
GARNISHMENT

In June 1969, the United States Supreme Court in Spiadach v.
Family Finance ~Corp'® held that the prejudgment
garnishment of wages under a Wisconsin statute constituted a
taking of property in violation of the due process requirements
of the Fourteenth Amendment to the United States
Constitution. Six months later, the California Supreme Court,
relying on Smiadach, beld in McCallop v. Carberry'® that
California’s then existing prejudgment wage garnishment
procedure also constituted a taking of property in violation of
procedural due process. In an attempt to conform to the
relatively narrow holdings in these cases, Section £90.6 of the
California Code of Civil Procedure was amended in 1970 to
exempt from levy of attachment “alf earnings of the debtor -
riveet freire his personal services, 20 More recent decisions
of the California Supreme Court have placed substantial
constitutional limitations on prejudgment attachment
procedures generally.?? Regardless of what revisions in these

procedures are made to satisfy these limitations, the
Commission recommends that the complete and automatic
exemption  of wages [rom garnishment pursuant  to
prejudgment attachment procedures be preserved.

POSTJUDGMENT RESTRICTIONS ON WAGE
GARNISHMENT

Introduction

At the same time that prejudgment garnishment of wages
received the scrutiny of the courts, wage garnishment
generally—including garnishment under postjudgment levy of
execution—was the subject of Congressional action. Title III 22
was incorporated into the federal Consumer Credit Protection
Act of 1968 restricting the “garnishment” 2? of “earnings” 2% of
a debtor to certain limited amounts 2*>—basically 25 percent of

10305 U5, 337 {1969).

9] Cal.3d 903, 464 P.2d 122, 83 Cal. Rptr. 666 (1570).

3 (o), Stats, 1970, Ch. 1523, § 19 (emphasis added).

¥ See, g, Randone v. Appellate Departmaent, § Cal.3d 535, 488 P2d 13, 96 Cal. Bptr. 709 {1571).

32 15 US.C. §§ 1671-1677.
2 Subdivision c) of Section 302 of the act ;15 US.C. § 1672(¢)} provides:

le) The term “garnishment™ means aay legal or equitable procednsz thraugh which the
carnings of any iudividual are reguired to e withheld for pavment of any debt.

1 Subdivision (1) of Section 302 of the act (15 LS.C. § 1672{a)) provides:

{2) The term “parnitps” means compensation paid or pavabie for personal services,
whether deneminated as wages, salsry, comimission. bonus, or otherwisz, and includes peti-
odic payments pursuant to 4 pension or rebirement progran.

= Soe Consumer Credit Protection Act of 1968 1§ 303(a), 13 US.C. § 1673al).



“disposable earnings.” ?* These restrictions were made
applicable nationwide, effective July 1, 1970.27
Subdivision (a) of Section 303 of the federal act provides, in
part: 28
(a} ... [Tlhe maximum part of the aggregate disposable
earnings of an individual for any workweek which is
subjected to garnishment may not exceed
{1) 25 per centum of his disposable earnings for that
week, or
{2} The amount by which his disposable earnings for
that week exceed thirty times the Federal minimurn hourly
wage prescribed by section 6(a){l) of the Fair Labor
Standards Act of 1938 in effect at the time the earnings are

pavable [currently $1.60]

i

whichever is less. )
This means that, if an individual's disposable earnings for a
workweek are $48 or less, his earnings may not be garnished in
any amount. If his earnings are between $48 and $64, the entire
amount above $48 may be garnished. Above $64, the 25 percent
rule applies. Where debtors in low income brackets are
concerned, the protection afforded by the federal law seerns
inadequate to permit even a subsistence level of existence for
a debtor and his family faced with the high living costs
prevailing in California.

To this deficiency in the federal law must be added the
difficulty of determining what constitutes ‘disposable
earnings.” The federal law defines “disposuble earnings” as
those earnings remaining “after the deduction . . . of any
amounts required by law to be withheld.” 2? The latter amounts

include amounts withheld for federal and state
income taxes, federal social security, state disability

insurance, and contributions to public retirement funds. Less clear is the
treatment of wage assignments. Amounts apparently not deductible include
deductions for union dues and for private health and retirement plans. The
ambiguities that exist can imwpose a difficult burden on the employer who must

determine what part of his employee’s earnings are subject to
garnishment.

# Subdivision (b} of Section 302 of the act (15 US,C. § 1672(b)) provides:

(bl The term “disposable earnings”™ means that part of the ewrnings of anv individual
remaining after the deduction from those earnings of any amounts required Ly ‘aw to be
withheld.

1" The federal uct specifically provides that “no couct of .. . any State may make, cxecute o. <nforce
atly order or process in violation of this section.” 15 US.C. § i673(c). Hence, the coufirmity
of a state law may be challenged in either a state or a federal court if the state enforces a
garnishment statute that fails to conform to the federal minimum requirements. To provide
some measure of uniformity, the California Legislature amended subdivision [k} of Section
§90.6 of the Code of Civil Procedure to exempt from levy of execution such portion of a debtor’s
earnings “as is allowed by statute of the United States.” Cal. Stats. 1970, Ch. 1523, § 19,

®13USC §1673(a).

W5 USC. § 1672(0).



Even where fhe disposable earnings test can be clearly
applied, the results achieved can be disturbing. For example,
amounts withheld for federal income tax purposes are clearly
deductible in determining “disposable earnings.” Presumably,
this would permit a debtor who does not choose to claim all his
exemptions to shield a certain amount of his earnings from his
creditors. On the other hand, a debtor claiming a greater
number of exemptions will have less withheld and, therefore,
more subject to garnishment. Thus, a debtor with a large family
and greater needs may have more carnings garnished than a
single debtor with the same gross income but with more limited
needs.

Recommendations

To alleviate the problems outlined above,?® the Commission
makes the following recommendations.

Basic Restrictions; Withholding Tables

The Commission recommends that the amount of a debtor’s
earnings subject to withholding by the employer under a wage
garnishment be limited by statute. The statute should prescribe
a formula under which definite amounts would be deducted for
federal and state income taxes, social security, and state
disability insurance. Similar deductions are made under federal
law; however, these deductions are based on the actual
deductions taken from the wages of the particular debtor. The
Commission recommends that, in all cases, the deductions for
federal and state income taxes be based on the amount that
would be withheld from the gross earnings of a single person
who claims one tax exemption.

In addition to the deductions listed above, the Commission
recommends that an additional deduction—based on the
federal minimum hourly wage—be allowed in determining the
amount of a debtor’s earnings which are subject to garnishment.
This additional deduction for any workweek would equal 30
times the federal minimum hourly wage. After making these
deductions, the Commission recommends that 23 percent of the
earnings remaining {ie., the debtor’s “nonexempt earrirgs”™)
be subject to withholding under an earnings withholding .rder,

subject, however, to the final condition that, where the amount withheld is
less than five dollars per week, no withholding shall be permitted. This in
effect means that a debtor who has 79 dollars or less of gross earnings per

week will not he subject to wage garnishment.

29 [t should be noted thut the er_\achnent'of a statute requiring withholding for state income taxes
has magnified these problems.
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Fixing the deductions in the manner stated permits the
preparation of withholding tables which preseribe  the
muximum amount of earnings which may be withheld from a
given amount of gross earnings. An employer would not have
to make computations but would merely have to refer to such
tables to determine the amount he is required to withhold
under an earnings withholding order. For the emplover’s
further convenience, the Commission re-»mmends that the
State Administratoybe required to prepare withholding tables

Tor weekly, monthly, and other common pay periods. A creditor
serving an earnings withholding order should be required to
accompany the order with a copy of these tables.®!

The following table indicates the approximate amounts that
would be withheld under the Commission’s proposed
Employees’ Earnings Protection Law as compared to the
approximate armounts that would be withheld under existing
California law {and the federal Consumer Credit Protection
Act {CCPA)}).

Withholding Comparison Table

Deductions lve been made for {ederal withholding, social security, state disability

insurance, and state income tax. The state income tux deduction is based on w. T Aok i v

for L4972, The federal social security tax rate is 5.2% on the first 99,400 of
annua) gross earnings. The state disability insurance rate is 1% on the fiest $7,400 of
annual gross earnings. The amounts show as disposable earnings in this table are based
on a full deduction for social security and disability insurance respectively even though,
under present law, in the higher earnings brackets this amount would not be deducted
during the entire year. The ane-dollar service charge, which an cinployer weuld be
entitled to make for each payment under the Commission's proposed legislation, is in
addition to the amount listed in the table,

SINGTLE FERSON L MARRIED + I CHILDREN TROPOSED
b fohiming ﬁe:empm?n.s) {rlotruing 4 exemptions) STATUTE

Amount | Amount | Amount vath-

GROSS EARNINGS Dispusable withheld Disposable © wathheld | held (348 ex-
{weckly/annual) earaings (CCPA) earnings {CCPA) empt; 25%)

$60/3,120 | $¥LTH | 078 | $5628 : $828 | -0
70/3640 | 5596 | 7.46| 6556 | 164 | -0-
80/4,160 6314 | 1514 | 7354 | 183 [B500

90/4680 | 701 | 175 | 81s2 | 203 | 600
100/5.200 | 7120 | %.30 | 8900 | 22i5 | 800

110/5,720 Kdy | 2112 9¢. vk 247 | 1000 -

120/6.240 g | 3292 10436 26.09 | 12.00
135/7,020 10233 | 2558 | 114.93 25a8 | 14.00
15017800 112,80 | 2800 | 127.00 3175 | 17.00

1701 8,840 12556 | 34391 14216 3554 | 20,00
20010400 | 145,46 | 3035 ) 161.5C 4193 | 2500
230/13,000 | 1780 | 4420 | 20040 50012 | 33.00

300/15,600 | 20760 | 31420 | 23570 3393 | 4100
400/20800 | Z{n60 | 6Nis | 30280 TS, b 3600
600/31,200 | 3¢520 | 908 | 42740 }I06VE | 8600

3 The State Administrator should be authorized to dispense with this requirement in cases whers
he determines that the employer already has this information.

e
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As the withholding comparison table demonstrates, a major
benefit of the Commission’s proposals is that they would permit
a low income debtor to retain a greater portion of his earnings
than is permitted under existing law, thereby virtually
eliminating his need to claim an exemption based on hardship
for a greater amount of his earnings. This will not only protect
an unsophisticated debtor unable to follow the procedures
necessary to exempt additional earnings, but it will also avoid
burdening the courts with claims of exemption. Because the
amount of earnings withheld for the creditor is the same for all
debtors with the same gross income, regardless of family size,
the debtor who has claimed more than one dependent for tax
purposes will have an actual take-home pay greater than that of
a single debtor with the same gross earninge. The
recommendation, in this way, recognizes and accommo.'ates
the greater need of the debtor with dependents.

Hardship Exemption :

In the past, California has theoretically taken a more flexible
approach to the protection of earnings than that evidenced by
the federal law. Under subdivision {(c¢) of Section 690.6 of the
Code of Civil Procedure, a debtor may protect from execution

All earnings of the debtor received for his personal services rendered
at any time within 30 Adays next preceding the levy of execution, if

necessary for the use of the debtor’s family residing in this
state and supported in whole or in part by the debtor, unless
the debts are:
(1) Incurred by the debtor, his wife, or his family for the
common necessaries of life.
¥ * * * *

In actual practice, the exemption provided for earnings
necessary for the use of a debtor's family has proved to be of
little value to the debtor. In order to obtain the exemption, the
debtor must follow the procedure outlined in Section 690.50. If
the creditor alleges that the debt was incurred for “common
necessaries,” there follows a process of affidavit,
counteraffidavit, hearing, and possible appeal; all of which takes
time, effort, and some sophistication, and still may end with the
debtor denied money currently necessary for his family’s
support. Perhaps, as a result, comparatively few debtors have
availed themselves of the exemption although many more
appear to be eligible for it.3?

The Commission recommends that the “common necessary”
exception be eliminated,®® that the procedure for claiming an
exemption of an additional amount essential for support of the
debtor’s family be simplified, and that the availability of this

3 Seo Western Center on Law & Poverty, supra note 1, at 8, 122-123. See also Brunn, supra note 1,
at 1218,

% The Commission also recommends elimination of the exception in subdivision (c) of Section 6906
that periuits 2 creditor who is a former employee of the debtor to take a portion of the debtor’s
wages even though the debtor can show the money is necessary for the support of his family,
This exception is largely irrelevant to the low income debtor, for it is highly unlikely that such
4 debtor would have obligations to employees.
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right be made clear to the debtor. However, in recognition of
the greater liberality provided in the basic exemption, a stricter
standard—"essential for support”—should be provided to make
clear that the exemption is only intended for use in
extraordinary circumstances and is not intended to shield a
debtor from his judgment creditors while maintaining other
than an austere life style. Only such additional amount as is

required for the maintenance of a basic standard of living
should be exempt.

ORDERS FOR SUPPORT OR FOR THE
COLLECTION OF STATE TAXES

Introduction

Subdivision (b} of Section 303 of the federal Consumer Credit
Protection Act specifically exempts (1) “any order of any court
for the support of any person” and {2) “any debt due for any
State or Federal tax™ from the restrictions imposed on the
amounts permitted to be withheld from earnings in the
collection of all other types of debts?® The legislation
recommended by the Commission recognizes the special
nature of these two types of debts.

Orders for Support

Enforcement of orders for support is accomplished in a
variety of ways under existing law.®® Perhitps most commonly,
compliance is achieved under the threat of the exercise of the
court’s contempt power; however, exccution may be levied for
unpaid, acerued amounts.?® In addition, Civil Code Section 4701
authorizes a court to enforce an order for child support by
requiring a parent to assign future wages and then directing an
order to the employer carrying out such assignment. Such order
remains in effect until revoked by the court. Regardless of the
enforcement procedure followed, orders for support are not
generally subject to any fixed limitations ¥¥ and obligations for
support are often accorded some measure of priority nover other
types of debts® The Commission recommends that such
treabinent be continued. Specificatly, it is recornmended that
the court he authorized to issue an earnings withholding order
to enforee a prior order or judgment for the support of any
person, including a former spouse of the debtor. The order
should continue in effect until terminated by the court; it should
be unrestricted in amount (although the debtor should be
permitted to have the order reduced by the amount he proves

MBee 15 US.C § 167T3(0) (1}, (3},

3 8pe, eg, Clvil. CoD § 4708 WELF. & INST. CODE § 11488

% See, eg, Rankins v. Rankins, 32 Cal. App.2d 231, 126 P.2d 125 (1942).

7 See id. (cxemption For 30% of person’s earnings not available against execution issued upon 2
judgment for support). Buf see WELF. & InsT. CoDF § 11489 (exeinption for 50% of earnings
on execution issued vpon judgment in action for aid to dependent child}.

W Sec, eg, CoDE Civ. PROC. § 690.6 (earnings necessary for support of family exempt from execu-
tion).
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is essential for the support of himself or his present family); and
the order should be given priority over all other earnings
withholding orders. An order for support should not, however,
preclude simultaneous withholding under another order if the
debtor’s income is sufficiently large to enable withholding
under both.

Tax Orders

Under existing law, there are a number of procedures for the
collection of unpaid, delinquent state taxes:

{1) The tax liability can be reduced to judgment; and,
subject to the various exemptions from execution, the judgment
can be collected in the same way any other judgment is
collected.

(2) A warrant?® which has the same effect as a writ of
execution, can be issued by the taxing agency. Collection under
such a warrant also is subject to the same exemptions as a levy
of execution.*’

(3) A notice or order to withhold *' may be given by mail
to any person who has in his possession or control any credit or
other personul property or thing of value belonging to the
person wllaged to bo Hable for the bax, and such person may not
dispose of the property without the consent of the taxing agency
unless the tax is paid in full. This is a type of attachment
procedure. The person notified is required to make a report to
the taxing agency of the credit or other personal property being
withhield within a fev days after receipt of the notice. The
personal income tax law and bank and corporation tax law
contain a significant additional feature: They require the person
holding the property to deliver it to the Franchise Tax Board up
to the amount of the delinguent taxes. In contrast with the
warrant procedure, there are no exemptions applicable to
property required to be withheld and delivered to the
Franchise Tax Bourd pursuant to these two provisions.

Accordingly, the board is encouraged to use this third
alternative whenever it is available. The Commission has been
advised that, in some cases, an employce’s entire paycheck has
been withheld and paid over to the Franchise Tax Board for
delinquent personal income taxes, leaving the employee with
nothing frorn his current earnings to cover the basic needs of his
family.

% Provisions that authorize issuance of such warrants are: UNEMP. INs. CoDE § 17683 {unemployment
compensalion contributions); BEv. & Tax. CopE §§ 6776 (sules und use taxes], T8SL {vehicle
fuel license tax}, 9001 [use Fuel tax), 1011§ (motor kransportation tax), 16071 {gift tax), 13906
{personal income tax}, 26191 (bank and corporation taxes), 0M1 {cigarette tax), 2365 (al-
coholic beverage tax). Sce also Rev. & Tax. Copi § 14321 {inheritanee tax},

“gee CODE C1v. PROC. § 690,51

st Provisions that authorize the giving of a notice to withhold are: UNEMP. INs. CODE $ 1753 (vnem-
ployment compensation contributions) ; REv. & TaX. CODE §4 6702 {sales and use taxes}), 7852
(vehicle fucl license tax), 8952 {.se fuel tax), HNSY (motor transportation tax), 11451 {private
car tax], 16101 (gift tax), 18807 :personal income tox), 26132 (bank and corporation taxes),
30311 {cigarette tax), 32381 (aleoholic beverage tax).

-]2=

s



These tax collection procedures should be integrated with the
procedures provided generally for levy upon an employee’s
earnings. While the protection of the public fisc justifies the
preferential treatment of tax orders, it does not justify
summarily depriving a tax debtor of the means for the current
support of his family. The Comrnission recommends that taxing
agencics which are authorized to issue warrants or notices to
withhold be authorized to issue directly fvithout zpplication to
the court) withholding orders for the collection of state tax
liabilities. The amount withheld under such orders should be
limited to not more than 50 percent of the tax debtor’s
non-exempt earnings. In addition, the tax debtor should be
permitted to claim an additional amount as “essential for the
support of himself or his family.” The taxing agency shovld also
be authorized as an alternative to apply to the court for an order
requiring the debtor’s employer to pay all earnings othes than
that amount which the taxpayer proves is cssential fo1 the
support of himself or his family. Orders issued under either
procedure should have priority over all other earnings
withholding orders except orders for support. However,
regardiess which procedure is followed, the tax liability should
be required either to be shown on the face of the debtor’s;zeturn
or to have been determined in an administrative or judicial
proceeding at which the tax debtor had notice and an
opportunity to be heard.

STATE EXEMPTION FROM
FEDERAL LAW; STATE ADMINISTRATION

The federal Consumer Credit Protection Act invites each
state to enact its own restrictions on the garnishment of
earnings and to undertake its own enforcement of these
provisions.**? The advantages of exemption seem apparent.
Nothing is gained by having two separate garnishment
restriction laws, one state and one federal. An exemption from
the federal restrictions would permit California debtors,
creditors, and employers to refer to only one body of law to
determine the extert to which earnings are subject to
garnishment. To gain exemption, a state must enact a law with
provisions at least as protective to the individual as the federal
law.** The Commission recommends that an exemption from
federal control in this area be sought and believes that the
proposals it recornmends would perinit an exemption to be
obtained. To obtain the exemption, a representative authorized
to act on behalf of the state as a liaison with the federal
administrator must be designated. The designated official
should also be given the duties of rule making and similar
administrative tasks. The Commission recommends that the
Director of Industrial Relations be selected as the State
Administrator to admircister these procedures.

11 Section 305 of the wet (15 US.C. § 1675) provides. .

5. The Secretury of Labar muy by regulation exempt from the provisions of Section 303 (al
garnishments issued under the laws of any State if he determines that the laws of that State
provide restrictions an garnishment which are substantially similar to those provided in Section
Hi3ia).

W59 CFIL § 8T051 (1970} provides:

870.5E (b Bt is the poliey of the Secretary of Labor to permit exemption from Section
¥3ia) of the CCPA garmishienls issued under the laws of a State if those laws considered
together cover every case of garnishiment covered by the Act, and i those laws provide the
samie: oT greater protection 1o imlividuals. Diffecences in text between the restrictions of State
Yaws and thase in Section 303 {a) of the Act are not material so long as the State laws provide
the same or greater restrictions on the garnishment of individusls” eurnings.

-13-
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To achieve uniformity, the Judicial Council should be
authorized to prescribe forms necessary to carry out the
prescribed procedures.

RELATED PROBLEMS

Savings and Checking Accounts

Scetion 690.7 of the Code of Civil Procedure provides an
exemption of $1,000 for savings accounts in savings and loan
assceiations. A $1,500 exemption is provided for credit union
accounts by Section 15406 of the Financial Code. No similar
protection from garnishment is provided for checking or
savings accounts in a bank. In view of the aimost universal use
of personal checking accounts as at least the temporary
depository of earnings and the increasingly coramon practice of

. employers to deposit earnings of an employee direclly into the
@_ employee’s account, this failuresresult in the anomalous

situation that unpaid earnings are protected but paid earnings

. . il
deposited in a bank account are not. Title IIT of the federal Consumer
Credit Protection Act fails to deal specifically with the problem of the
proper treatment of bank accounts, and conflicting opinicns concerning this

problem have been issued by the federal administrator.

L

{b) Indetermining whether Stutesegulated garnishments should be excmpted from Section
203 (2} of the CCPA, or whether such an exeinption should be termiinated, the laws of the State
shall be examined with particular regard to the clusses of persons and of trunsactions to which
they may apply; the formulas provided for determining the maximurm part of an individual’s
earnings which may be subject to garnishment; restrictions on the application of the formulas;
and with regard to procedural burdens placed on the individual whese earnings are subject to
garnishment.

(¢} Particular attention is directed to the fact that subsection (a) of Section 303, when
considered with subsection {¢) of that section, is read as not requiring the raising of the
subsection (1) restrictions as affirmative defenses in garnishment proceedings.

* This anomaly was noted specifically in Bandone v, Appellute Department, § Cal.3d 536, 539, 468
Pod 13, 28, 96 Cal. Rptr. 709, 724 (1971}, '

45 Compare Letter From Robert D. Moran, Administrator of the Workplace 3tand~
ards Administration of the Department of Lebor, to Richard Allan Weiss,
February 26, 1971 (garnishment of bank account not restricted by federal
statute) with Letter From Horace E. Menasco, Administrator of the Work-
place Standards Administration of the Department of Labor, Qutober 26,
1971 (garnishment of bank account restricted by federal statuies where
bank, acting as employer’'s agent, deposited employee's sarnings directly
in employee's checking account){copies on file at office of California
Law Revicion Commission, School of Law, Stanford, California).
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In an apparert attempt ‘o sezure through tracing an exemption for
N a Lo -
paid earnings comparable to that for unpaid earnings, Becuion £30.6 of

the Code of Civil Procedure was amended by Chapter 1684 of the Statutes

of 1971 to authorize a claim of exemption for earnings "recsived.” Un-

fertunately, the amendment was combined with the addition of Seation £82.3
in such a way that it may preclude the tracing and exemption of earnings
deposited ir a bank account. There remains, therefore, an obvicus need
trn protect Tram execution earnings deposited in a bank account if any
realistic and comprehensive measure of relief 1s to be provided for a
debtor's sarnings.

While it may be suggested that earnings should be protected in

wnatever form they may take, there are problems

inherent in the exemption of bank accounts that do not arise
upon levy against an ciuployer or even against the wWage earner
himself. Any atternpt to exempt all or a specified percentage of
earnings deposited in an account would necessarily involve such
difficult issues as the tracing and identifying of funds deposited
at different times, the allocation of withdrawals to respective
deposits, and the claims of third persons to joint accounts. These
issues are minimized by the approach taken in Section 690.7 of
the Code of Civil Procedure (savings and loan association
accounts) and Section 15406 of the Financial Code {(credit union
accounts). Adoption of the same approach with respect to bank
accounts would give the wage earner reasonable assurance that
garnishment would not leave him destitute and, at the same

time, provide a relatively simple procedure for levy upon an
account or aceounts larger than the basic exemption.
Accordingly, the Comnmission recommends that Section 690.7
of the Code of Civil Procedure and Section 15406 of the
Financial Code be repealed and that one uniform provision be
enach%d to provide a 8300 aggregate exemption from execu-
tion™ for deposits or accounts of an individual debtor
in any financial institution. This exemption would replace the
present exemptions for savings and loan association accounts
{$1,000) and credit union accounts (81,500} and would provide

“ There is ng procedure provided by the California statutes permithag the debtor to obtan &
hearing pricT to a prejudgment levy of attachment, aad the Califuraia Supreme Court has held
that the existing statute fails to satisfy constitutional requirements. Ha.ndono? 3 z‘.p‘}?ellate
Department, 5 Cal.3d 536, 483 P.2d 13,9 Cal. Rptr. 708 {1971} C¥ Smiadach v, Family Finance
Corp., 393 ULS. 357 (1969). This recommendation does not dea) with the constititional prolilems
involved in preiudgment levy of attachment; limitations ongumounis that may be
attached in circurnstances where attachment may be constitutionally permitted 18 a

matter currently under study by the Commission and _
will be the subject of & future Ccmmission recormendation.

-15-



protection to bank deposits and checking accounts that is not
now provided. The Commission can perceive no justification for
the present diverse treatment of deposits and accounts and
belicves that an exemption should not depend upon whether
the debtor is astute enough to deposit his funds with a savings
and loan association or credit union.

The $500 exemption for deposits and accounts in financial
institutions should be available only if it is claimed by the debtor
pursuant to Section 690.50 of the Code of Civil Procedure.
Moreover, the debtor should be permitted to claim as exempt
only that portion of an account levied upon which, when added
to nll other amaits held by the debtor in other accounts on the
date of the levy, equals $300. In claiming the exemptici,, the
debtor should be required to list in bis claim for exemption tae
amount he holds in all other accounts on the date of the levy
even though the other accounts are not levied on. Thus, for
example, if the account levied on has $300, but the debtor has
$500 on deposit in another account, none of the $300 account
would be exempt. A husband and wife should be entitled to only
one $500 exemnption,and accounts standing in the name of either
or both of them should be listed in the claim of exemption even
though only one of them is the judgment debtor.

The basic $500 exemption should prove adequate in the
majority of cases. However, additional protection seems
justified and a debtor should be permitted to claim a greater
exemption where he can prove that the additional amount is

essential for the support of himself or his family.

Paid Earnings

In 197G, Code of Civil Procedure Section 690.6
was amended in an attempt to conform that section to the
recently announced judicial constitutional rulings and the new
federal statutory restrictions. However, the section as amended
was restricted to earnings “due and owing.” This amendment
constituted a change from the former California law which
protected earnings “received” by the debtor.*” In 1971, Section 690.6

was amended by Chapter 1684 of the Statutes of 1971 to restore "received”;
however, as noted esbove, the exemption i{s now cambined with the new levy
procedure provided by Section 682.3 in a way which may make the exemption

unworkable. To exempt earnings payeble by an emplo?er

i i je levy as soon
but to permit these same earnings to be subject to ‘
as they puass into the nands of the employee-debtor seems
inconsistent with, If not contrary to, the rationale of Sniadach

< Between 1937 and 1970, California granted a wage exemption to earnings “received.” Cal. Stats.
1937, Ch. 578, § 1, at 1623. Prior to 1937, the exemption was aceerded Lo earnings without
reference to their status as “owing” or paid over. The word “received ” was construed catly as
including nccrued but unpaid wages. See Medical Finance Assnv. Rambe, 33 Cal. App.2d Supp.
156, 737, B6 P2d 159, 160 (Sup. Ct. L.A., App. Dep't 1938) {"We are not to be understood as
saying that the exernption would not also uttach to the proceeds of his earnings in the judgment
Jebtor's hands, so Jang as they could be identified as such. That question 15 not before us and
we express no opinion on .} Ir subsequent cases, the California courts at least sub silentio
applied 1he wage exvmption te & paycheek in the hands of the crupluyee or deposited by him
in a bank account, See Medica! Finanee Assn v. Short, 36 Cal. App.2d Supp. 743, 92 P.2d 961
{Sup. Ct. L.A,, App. Dep't 1939) {W.P.A. worker's paycheck); Le Font v. Hankin, 167 Cal,
App.2d 433, 334 P2d 608 (1959) (bank account); Carter v. Carter, 55 Cal. App.2d 13, 13 P.2d
186 (1942) {bank accounts). However, elimination of the word “received” probably destroyed
the ahility of a debtor to continue such tracing, See Randone v. App-llate Department, 5 Cal3d
536, 539 n.22, 438 P.2d 13, 28 n.22, 96 Cal. Rptr. 709, 724 n22 (1973},
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and McCaflop and the purpose of the federal legislation. To—
avoid this inconsistency and to carry out the apparent purpose of

the 1971 amendment to Section 690.6,

the Commission recominends that earnings in the possession of
the debtor be afforded statutory protection comparable to that
given wages earned but unpaid. The exemption may be granted
automatically where the earnings are readily identifiable as
such. Where this is not the case, the debtor should be required
to claim and show that he is entitled to an exemption.

Retirement Funds

The federal restrictions on garnishment imposed by Title 111
also apply to “periodic payments pursuant to a pension or
retirement  program.” **  California law regarding such
payments is less clear. As for payments held or in the process of
distribution from public pension and retirement plans,
subdivision (b} of Section 690.18 of the Code of Civil Procedure
provides a complete and automatic exemption. As for similar
payments held or in the process of distribution from certain
private plans, subdivision (¢) of that section seems to provide
an exemption only from garnishment “in any bankruptcy
proceeding.” Moreover, the exemption must be claimed, and
subdivision (c) purports to deny an exemption to moneys held
under a Keogh Act plan. This denial conflicts, however, with the
excmption provided such plans under Sections 28002 and 28003
of the Corporations Code.

The Commission recommends that Section §90.18 be revised
to delete the reference to Keogh Act plans contained therein,
thus resolving the conflict with the exemption provided in the
Corporations Code. The Commission further recommends that
a provision be added exempting periodic payments payable by
a pension or retirement plan that are not otherwise exempt to
the same extent that wages are exempt. Such provision should
satisfy the federal restrictions imposed by Title 111.

Finally, a provision should be added which makes clear that
the exemptions provided in Section 690.18 are not exclusive and
in no way limit similar, or overlapping, exemptions provided in
other codes.

Wage Assignments

Section 300 of the Labor Code presently grants a valid prior
voluntary wage assignment preference over subsequent
assignments and levies of execution. Continuation of such a
preference would permit a judgment debtor to give preference
to one creditor and to defeat the claims of other creditors who
seek to collect on their judgments under the proposed earnings
withholding procedure. To integrate wage assignments with
the operation of the latter procedure, the Commission
recommends that a prior wage assignment be granted priority
only until the end of the pay period during which an earnings
withholding order is served. The operation of the earnings

“ 15 US.C. § 1672(a}, quoted in note 4 spra.
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withholding order should be suspended during this period, thus
permnitting the debtor an opportunity to put his affairs in order.
Such action may include revocation of the prior assignment. In
this regard, wage assignments should be made revocable at will
as to unearned wages. Thus, where an assignment becomes too
onerous—for example, after service of an earnings withholding
order—such an assigninent may be revoked.

OPERATIVE DATE
Ini order to allow sufficient time for state and local public
officials and the public to become familiar with the new law and
to develop the necessary forms and procedures, the
Commission recommends that the new statute become
operative on July 1, 1973.

PROPOSED LEGISLATION

The Commission’s recommendations would be effectuated by
enactment of the following measure:

An act to amend Section 4701 of the Civil Code, to amend
Sections 682, 688, 690.6, 690.18, 690.50, and 710 of, tv add

Snd Sections 690.5% 4690.7 to, to add Chapter 2.5
(commencing with Section 723.010) to Tit!edg of Part 2[

Sections of, and to repeal a 690.7 of, the Code of Civi
ecv‘rfvns , }_—F Procedure, to repeal Section 15406 of the Financial Code,
£82.3 L | to amend Sections 300 and 2929 of the Labor Code, and

to amend Section 11459 of the Welfure and Institutions
Code, relating to  attachment, garnishment, and
exccution.

The people of the State of California do enact as follows:

Civil Code
§ 4701 {amended). Continuing withholding order  for
support .
SECTION 1. Section 4701 of the Civil Code is amended
to read:

4701. I any proeceding where the eourt hns ordered
either or both prrents to pay any smount for the support
of ¢ miner ehild; the courk may order either perent or both
parets to assign to the county elerk; probation effiees; o
other efficer of the esurt or esunty officer designated by
the eourt to reccive sueh pywment; that portion of aslary
or wtzes of either parent due or to be due in the fubars
a3 witt be sulSeient to pry the amount ordered by the cowrt
for the suppert; muinteashee ana education of the mier
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ehile: buch order shull be binding upon an emplover upon
the service of a eopy of such erder upon sueh employer
unt untl further order of the eourt: The emplover may
deduet the sum of ene dellar (61 for each payment made
o revoked at any Hime by the eourt: Any sueh assigrment
mnde prrsuant to eenrt order shall have priority ag against
any sttschment; exceution; or other assignment unless
ethrerwise ordered by the eswrt In any proceeding where
the court has ordered a parent to pay any amount for the
support, maiilenance, or education of a minor child, the
court may issue an earnings withholding order under
Section 723.030 of the Code of Civil Procedure for the
amount so ordered. The withholding order may require the
parent’s employer to pay the withheld earnings to the
county clerk, probation officer, or other officer of the
court, to a county officer, to the person having custody of
the child, orto such other person as is specified in the order
to receive such payment.

Comment. Section 4701 is amended to refllect the enactment
of the comprehensive procedure for earnings withholding set
forth in the Fmployees’ Farnings Protection Law. See Coig
Crv. Proc. §723.010 ¢f seq.

While the wage assignment procedure formerly used under
Section 4701 is not continued, the substantive offect of the prior
law is continued. Thus, the order for support continues to have
priority over other withholding orders and assignments and is
binding until modified or terminated by the court. See COnE
Crv. Proc. §723.030; Lasor Cobe § 300, As under prior law,
the court may require withholding from the earnings of either
or both purents. Authorizalion for the embloyer to deduct a
one-dollar fee also is continued under Section 723.024. Under
prior law, withheld earnings were required to be paid to a court
officer or county officer specified by the courl; this authority is
continued in the amended section and expanded to permit the
court to order the employer to pay the withheld carnings
. directly to the person huving custody of the child or to such
other person as the court specifies in the order. Section 4701
applies to orders directed to both public and private employers.
See Cobpe Crv. Proc. § 723.011 (c), {g), and Comment thereto.

Code of Civil Procedure

§ 652 (technical amendment)

SEC. 2. Section 682 of the Code of Civil Procedure is
amended to read:

682. The writ of execution must be issued in the rome
of the people, sealed with the seal of the court, "nd
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subscribed by the clerk or judge, and be directed to the
sheriff, constable, or marshal, and it must intelligibly refer
to the judgment, stating the court, the county, and in
municipal and justice courts, the judicial district, where
the judgment is entered, and if it be for money, the
amount thereof, and the amount actually due thereon, and
if made payable in a specified kind of money or currency,
as provided in Section 667, the execution must also state
the kind of money or currency in which the judgment is
payable, and must require the officer to whom it is
directed to proceed substantially as follows:

1. Hf it be against the property of the judgment debtor,
it must require such officer to satisfly the judgment, with
interest, out of the personal property of such debtor, or if
it is against the earnings of such debtor, gueh-levy-skail
be-made-in-ageerdance-with-Beesion-682+35 out of the

eariiings subject to execution under subdivision (e) of
Section 690.5% and subdivision (c) of Section 6%.6, and if

sufficient personal property cannot be found, then out of

his real property; or if the judgment be a lien upon real

property, then out of the real property belonging to him
on the day when the abstract of judgment was filed as
provided in Section 674 of this code, or at any time
thereafter.

2. If it be against real or personal property in the hands
of the personal representatives, heirs, devisees, legatees,
tenants, or trustees, it must require such officer to satisfy
the judgment, with interest, out of such property.

3. If it be against the person of the judgment debtor, it
must require such officer to arrest such debtor and commit
him to the jail of the county until he pay the judgment,
with interest, or be discharged according to law.

4, If it be issued on a judgment made payable in a
specified kind of money or currency, as provided in
Section 667, it must also require such officer to satisfy the
same in the kind of money or currency in which the
judgment is made payable, and such officer must refuse
payment in any other kind of money or currency; and in
case of levy and sale of the property of the judgment

debtor, he must refuse payment from any purchaser at
such sale in any other kind of money o~ currency than that
specified in the execution. Any suca officer collecting
money or currency in the manner required by this
chapter, must pay to the plaintiff or party entitled to
recover the same, the same kind of money or currency
received by him, and in case of neglect or refusal to do so,
he shall be liable on his official bond to the judgment
creditor in three times the amount of the money so
collected.

-20-
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5. If it be for the delivery of the possession of real or
personal property, it must require such officer to deliver
the possession of the same, deseribing it, to the party
entitled thereto, and may at the same time require such
officer to satisfy any costs, damages, rents, or profits
recovered by the same judgment, out of the personal
property of the person against whom it was rendered, and
the value of the property for which the judgment was
rendered to be speciflied therein if a delivery thereof
cannot be had; and if sufficient personal property cannot
be found, then out of the real property, as provided i~ the
first subdivision of this section.

Comment. Section 682 is amended to reflect the fact that levy of
execution upon earnings is limited in the amounts and in the
manner provided by Sections 690.5% and 690.6. It should be [E* an employee)
noted, however, that generally speaking earningsjwhich are due

or owing are not subject to levy of execution but may only be
levied upon in the amounts and in the manner provided by the fe subdivision
{v

Employeces’ Earnings Protection Law.iSee See generally Chapter ) of Section
2.5 (commencing with Section 723.010}. 90 5-1/2.

§ 682.3 (repealed)

Sec. 3. Section 682.3 of the Code of Civil Procedure

is repealed.

682:3.-- {a3 - Whenever the-levy of execution-isagainst
the-sarrings of ¢ indgraent-debior-the emplover-served
with- the-wwrit- of -execution shalt -withhotd - the -anrount
specified-in the writdrom cornings-then or-thereafter due
to-the judament debior and not exempt-undor Section
£96-6,-a1vad shalt pry-srch amennt each time-it4s avithrrelds
to-the sheriffy constable or-marshol-whe served the-wrik
if sueh-person shall-fadl to-pay-cach amornt-to the-sherifs
eenstable - or - marshak - the - judginent- - ercditor - may
commence a proceeding against him for the- amounts not-
peid- - The -exeeuvtion- shaill- tersinate - and - -the - persen
served--with- the -writ - shall -cease - withholding- -sums
thereunder when any one of the following events takes
placer

13- Buch person receives-a-direction-to release-from
the-levying-effieer.- Such releaso -shall -be-issued by the-
{evying-officer in-any- of the folewing cases:

{8)- Upen receipt- -of o -written -direction- frem- the-
judgment ereditory

{b} Upon receipt ot ui ordor-of the court-inr which the-
#0lion - is- Pending, -ok - a - certifiad - eopy of. such- order-
diseharging-or -recalling the -exeenton or- releasing the-
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property This subdivision-shal a4ppl- only-if no appealis-
perfected--and - undertaking - executed - and - Hiled - a5
provided inSection-817.2-0r a-certifieate tothut-effect has-
bosn issued-by-the clerk-of the court-

<{€3- 15 all-other-cases- provided- by-low-

&3 Such persorrhas withheld the futhamount specified
1A~ the- writ- of - exeeution- from -Hhe - judgment - debter's
Ricemistsvionty

{3- Fhejudement debtor’s employment is terrinated-
by o resignation-or Gismissal at-any tine afier serviee of
the execution and -he-is- not- retrsued or- reermploved-
witirirr $6-davs after wirch terrnmadion:

43~ # period-of H0-dayvs-has passed-sinee-the tirve such-
persotr was served withr the-writ of-execution-

LB Ab-any- time - after a -levy . on his- earnings the
judament debtor-man procood to-claim o full exemption-
of- his- earnings - in - decordance -with - the- provisions -0+
Sectiors 680.6 and 680,30 within- 10 duvs-of the-dats of the
{evy-of exeeution-The exeraptienso-cleimed shall extend
to-any-vwages withheld-pursuant Lo- the-lovy of exiceution
whether-er not withheld after-the clainr of exemptionr i+
fitedt -

-0} Subjaot- to- the- provisicns -of Section- £80.50, the
sheriff; - eonstable -oF - rrarshal who- serves the -writ GE
execution and receives-the -armounts withheld: frorm the-
judgment deblor’s earnings, shall account forand payta
the persorrentitied-thereto, adl stmas-colleeted under-the
it loss-his lawiul fees and oxpeonses at least ence every-
30 days; -and-make-return -on- eellection-thereof to the-
L.

Comment. Section 682.3 is superseded by Chapter 2.

(commencing with Section 723.010).

§ 688 (technical armendment) .
SEC. 4. Section 688 of the Code of Civ" Procedure is

ended to read: _
anéBS. Except as provided in Chapter 2.5 {commencing

] tion 723.010) :
wl;ﬁ)silirggods, chaite_ls, moneys or ot.her property, both
real and personal, or any interest therein, of th.e judgment
debtor, not exempt by law, exeept &5 provided for in
Seetion 690-6; and all property and rights. of property
seized and held under attachment in the action, are

“80a
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subject to execution.

(b) Shares and interestsin any corporalion or company,
and debts and credits, and all other property, both real and
personal, or any interest in either real or personal
property, and all other property not capable of manual
delivery, may be levied upon or released from levy in like
manner as like property may be attached or released from
attachment, except that a copy of the complaint in the
action from which the writ issued need not accompany the
writ; provided, that ro cause of action nor judgment as
such, nor license issucd by this state to engage in any
business, profession, or activity shall be subject to levy or
sale on execution. Geld dust saust be returned by the
efficer as so muech money eollected at its eurrent value;
without expesing the sarne to sale:

(c} Until a levy, the property is not affected by the
execution; but no levy shall bind any property for a longer
period than one year from the date of the issuance of the

execution, except a levy on the interests or claims of heirs,
devisees, or legatees in or to assets of deceased persons
remaining in the hands of executors or adminjstrators,
thereof prior to distribution and payment. However, an
alins execution may be issued on said judgment and levied
on any properly not exempt from execution.

Comment. Section 688 is amended to make clear that,
although earnings of an employee-debior are “not exempt by
law™ from all collection procedures, they are exernpt from levy
of execution and are subject to levy only under the Employees’
Earnings Protection Law. See subdivision (b) of Section 690.5Va.
See generally Chapter 25 (commencing with Section 723.G10).
The phrase “‘except as provided for in Section 690.6" is deleted
as unnecessary. The sentence relating to gold dust is deleted as
obsolete.

§ 690.5% (added). Earnings for personal services of
cmployees
Sec. £ Section 690.3% is added to the Code of Civil
Procedure, to read: ,
690.5%. (a) As used in this section, “earnings” means
compensation paid or payable by an employer to an
employee for personal services performed by such

employee whether denominated as wages, salary,
commission, bonus, or otherwise.

() All earnings of the debtor which are due or owing
to him are exempt [rom levy of attachment and execution
without filing a claim for exemption as provided in Section
690.30 and are subject to levy only by means of an earnings
withholding order in the manner and to the extent
provided in Chapter 25 (commencing with Section
723.010).

(c) All earnings of the debtor which have been paid to
him and are in his possession in a form identified by the
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levying officer as earnings are exempt from levy of
attachment without filing a claim for exemption as
provided in Section 690.50.

{d) All earnings of the debtor which have been paid to
him and are retained in the form in which paid or as cash
but which are not identified by the levying officer as
earnings are exempt from levy of attachment.

{e) The earnings of the debtor for his pay period
immediately preceding the levy which have been paid to
“him and are retained in the form in which paid or as cash
are subject to levy of execution only in an amount not to
exceed the inaximum amount of such earnings that could
be withheld by his employer under Section 723.050 less any
arnounts withheld from such earnings by the debtor’s
employer pursuant to any earnings withholding order.

(f) Such additional portion of the earnings described in
subdivision (e) which a debtor proves is essential for the
support of himself or his family is exempt from levy of
execution. :

(g) Alevying officer is not liable for any injury resulting
from any identification or misidentification of assets made
pursuant to this section, whether or not such identification
or misidentification be negligent, unless he is guilty of
actual fraud, corruption, or actual malicc.

Comment. Section 690.5% is added to make clear the
relationship between new Chapter 2.5 (commencing with
Section 723.010) and the remaining attachment and exscution
procedures and to satisfy the restrictions upon the attachment
of and execution upon earnings imposed by recent judicial
decisions and federal legislation. See, e.g, Sniadzch v. Family

Finance Corp., 395 U.S, 337 (1969); McCallop v. Carberry, 1
Cal.3d 903, 464 P.2d 122, 83 Cal. Rptr. 668 (1970); Consuiner
Credit Protection Act of 1968 (§§301-307), 15 US.C
§§ 1671-1677. Cf. Randone v. Appellate Department, 5 Cal.3d
536, 488 P2d 13, 96 Cal. Rptr. 709 (1971). See also
Recommendation Relating to Attachment, Garnishment, and
Exemptions From Execution: Employees” Eurnings Protection
Law, 10 Car. L. REvision CoMM'N REPORTS 701 (1971).
Section 690.5% states he exemptions from prejudgment levy
of attachment for a/f earnings of an employee, both paid and
payable. This section is also the source of exemption from
postjudgment levy of execution for paid earnings of an
employee. The exemptions for unpaid earnings— i.e. , earnings

“due and owing”—are provided in Chapter 2.5 (cormmencing
with Section 723.010).

-2k



A

Subdivision (a). Subdivision (a) is based on the definition
of “earnings” stated in Section 723.011, and Section 690.5% is
applicable therefore only to persons (“employees”) protected
under the Employees’ Earnings Protection Law. Compare
Sactien 690.5. See also Comment to Section 723.011. However,
the definitlon of earidngs used here tncludes earnings
“paid er  payalide™; Scetion 723011 refers only to eurnings

‘payable’ by an employer. Earnings which are “payable”™ are

those which are referred to as “due <~ owing” under this
section. “Paid” carnings are covered here by reference to
earnings which have been paid to the debtor—whether or not
they are still in a form identifiable as “earnings.” It should be
noted that certain analogous types of periodic payments—for
example, retirement payments, welfare assistance, and
unemployment benefits—are not covered here but by other
provisions of the 690 series. See, eg, Scctions 690.173
{unemployment compensation), 690.18 {puyments pursuant to
a pension or retirement program), §90.19 {public assistance}.
Subdivision (b). Subdivision (b)

provides an automatic, total exemption from prejudgment levy
of attachment of all earnings “due o~ owing” to any

employee. This continues prior law under former

subdivision (a) of Section 690.6.

Subdivision (b) also makes clear that the
levy of execution may no longer be used to garnish the wages
of an employee while therv are still in the hands of his employer.
A judgment creditor now may only reach this asset of a debtor
pursuant to Chapter 25 (commencing with Section 723.010).



Subdivision {¢). Subdivison (c) exempts from attachment
all earnings of the debtor which “are in his possession in a form
identified by the levying officer as earnings.” It would be
inconsistent to exempt earnings payable by an employer but to
make these same earnings subject to attachment as soon as they
pass into the hands of the employee-debtor. (The term
“debtor” is used here to include a defendant or cross-defendant
subject to attachment. See Section 690(c).) Accordingly, to
avoid such an anomaly, subdivision {¢) provides the same total
exemption from attachment for all paid earnings still in a form
identified as earnings. Included in the latter category would, for
example, be an uncashed paycheck. The identification is done
by the levying offlicer—sheriff, constable, or marshal. Where the
levying officer mistakenly attaches earnings, the debtor may
still claim an exemption under subdivision {(d). Under
subdivision (c), however, the exemption is automatic; no claim
pursuant to Section 690.50 is required. gupa1ivision (c) is

consistent with prior law under former subdivision

(a) of Section 690.6.

Subdivision (d). Subdivision (d) provides an exemption
from attachment for earnings paid but not in a form identifiable
as earnings or, at least, not in fact so identified by the levying
officer. Sukbdivision (d} is intended to cover the relatively rare
ease where the officer cannot or does not properly identify
earnings as earnings, This can happen, for example, where cash
in the possession of the debtor is attached. Circumstances may
clearly indicate that the money is “earnings”—for example,
cash in a pay envelope attached shortly after the debtor leaves
his place of employment upon a payday. Neverthelsss, in other.
circumstances, subdivision (d) affords the debtor an
opportunity at least to claim an exemption pursuant to Section
690.30 by showing that “earnings” have been attached.
Subdivision {d) does not, however, protect earnings after they
have been converted into another form. Protection of assets in
these other forms must be sought under other exemption
provisions. See, ¢.2.,CIvIL CODE § 1240 {homestead); CODE C1v.
Proc. §§690.1 (houschold furnishings and appliances), 650.2

{motor vehicles), "gupgivision (d) is consistent with
prior law under former subdivision (a) of Section

690.6.

Subdivision (e). As noted above, subdivision (b) makes
clear that the levy of execution may no longer be used to garnish
the wages of an employee while they are still in the hands of his
employer. A judgment creditor now may only reach this asset
under Chapter 2.5. However, Chapter 2.5 deals primarily with
unpaid earnings, f.e, earnings which are “due and owing.” For
a very limited exception to this rule with regard to tips, see
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Section 7¢3.106 and Comment thereto. Earnings, once paid, are
subjeet to levy of execution. Subdivisions (¢) and (f}, therefore,
provide exemptions from execution for paid earnings
comparable to the exemptions provided for unpaid earnings by
Sections 723.050 and 723.051. It should be emphasized, however,
that subdivision {e) protects only earnings from the employee’s
most recent pay period and, as noted above, does not protect
earnings after they have been converted into another form.
Compare Section 6907 (money deposited in bank, credit
union, or savings and loan association}. The amount of the
exemption under subdivision (e) is based upon the total amount
of the nonexempt earnings of the debtor from his last
paycheck—not upon the amount of earnings in his possession at
the time of levy. The exemptions provided under subdivisions
{e) and (f) must be claimed by the debtor.

Subdivision (f). -Subdivision (f} provides an exemption
from execution for amounts essential for support comparable to
that provided by subdivision {d) of Section 690.6 and Section
793.051. See the Comment to subdivision (e), supra, and the
Comments to Sections 690.6 and 723.051.

Subdivision (g). Subdivision (g) provides an immunity
from liability comparable to that provided by Government
Code Section 822.2 (misrepresentation by public employee).

§ 690.6 (amended). Farnings for personal services of persons
other than employees

SEC. 4. Section 690.6 of the Code of Civil Procedure is
amended to read:

690.6. (a) Frxeept as provided in Seetien-11489-ef

the-Welfare-and-Tnatisubiens-Gedey all of As used in this
section, “carnings” means thuse earnings not included
within the definition of “earnings” stated in subdivision
(a) of Section 690.5%..

(b) Allthe earnings of the debtor received  for his
perscnal services shall be exempt from levy of attachment
without filing a claim for exemption as provided in Section
690.50. .

{c) One-half or such greater portion as is allowed by
statute of the United States, of the earnings of the debtor
received  for his personal services rendered at any
time within 30 days next preceding the, date-ef-a-with-
helding-by-she-orployer-under-Seetien-682+3y levy of
execution
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shall be exempt from execution without filing a claim for
exemption as provided in Section 690.50.
+er Al earnings) if neeessery for the use of the

ef-the-debéer

debtor’s fumily residing in this stete end supported i
whele or i part by the debtor; unless the debis are:

- Ineurred by the debtor; his wife; or his family for the

12} Ineurred for persenal serviees rendered by any
empioyee or former emplovee of the debter

(d) Such additional portion of his earnings which a
debtor proves is essential for the support of himself or his
Jamily shall be exempt from levy of execution.

(e) The court shall determine the priority and division
of payment among all of the creditors of a debter who have
levied an execution upon nonexempt earnings upon such
basis as is just and equitabi.-.

fer

(f) Any creditor, upon motion, shall be entitled to a
hearing in the court in which the action is pending or from
which the writ issued {or the purpose of determininrg the
priority and division of payment among all the creditus of
the debtor who have levied an execution upon nonexernpt
earnings pursuant to this section.

Comment. Section 690.6 is amended to limit its application to
those persons and carnings not protected under Section §90.5%
and the Employees’ Earnings Protection Law—Chapter 2.5
(commencing with Section 723.010). Section 690.5% and the
Employees’ Earnings  Protection Law  apply only to
“employees.” See, e.g., Scctions 690.5%, 723.011, and 723.106.
Scction 690.6 does not attempt to define or characterize those
persons or carnings that remain. However, they could be

categorized generally as independent contractors. See Le Font

v. Rankin, 167 Cal. App.2d 433, 334 P.2d 608
(1959) (tax consultant). As to these persons,

Section 690.6 generally continues prior law.

The references to Welfare and Institutions Code

perasnal-gerviees

Section 11489 and to former Section 682.3 have

been deleted because Section 11489 spplies only

to earnings of employees and Section 682.3 has

been repealed.
CSubdivision (d) has been revised in conformity with Section

723.051 to provide an exemption for those eurnings which the
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debtor proves are essential for support. The standard provided
is stricter than the standard under former luw; however, the
exceptions to the exemption formerly provided in subdivision
{c} of Section 690.6 have been eliminated.

See Comment to Section 723.051. See also
Recommendation Relating to Attachment, Garnishment and
Exemptions From Execution: Ewmployees’ Earnings Protection

Law, 10 CaL. L. REVISION COMM’N REPORTS 701 (1971).

§ 690.7 (repealed)

SEC. 1. Section 690.7 of the Code of Civil Procedure is
repealed.

656 o) Teo the maximum sgeresate value of ene
thousand dollurs +$1.000); eny combinaiion of the
efsh-&fesefs#eeke&ﬂﬁyst&teefgedem}g&ﬁﬁgsaﬁéle&ﬁ

soviaticn: Soaw ] 5% shall inelode “iavest
eertificates” and “withdrawable shares” as defined in
Seetion 5061 and 5067 of the Einaneisl Gode- ; Tespeetivels
& mueximurn of ene theusend deliars 161,000} per persen;
whether the charaeter of the property be separate or
eorRFRUIEY:

Comment. Section 690.7 is superseded by new Section 650.7.

See the Camment to that section.

§ 690.7 {added). Dépdsit account;  exemption  from
execution

SEC. 8. Section 690.7 is added to the Code of Civil
Procedure, to read:

690.7, {a) Asused in this section, “debtor” means an
individual and does not include a corporation, partnership,
or unincorporated association. For the purposes of this
section, a husband and wife shall be treated as one
individual except (1) after the renditicn of a judgment
decreeing their legal separation or {2) while they are
living separate and apart after the rendition of an
interlocutory judgment of dissolution of their marriage.

(b) As used in this section, “deposit account™ means
any of the following:

{1) A deposit or account in any “bank” described in
Section 102 of the Financial Code.

(2) A savings deposit in, share or other account in, or
share of stock of any state or federal savings and loan
association. As used :n this paragraph, “savings deposit”
includes “investmen: certificate” and “withdrawable
share” as defined in Sections 5061 and 5067 of the F inancial
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Code.

(3) A share or certificate for funds received of the
member of a credit union and all the accumulation on such
share or certificate.

{c} A deposit account owned by a debtor is exempt
from execution to the extent of the lesser of (1) five
hundred dollars ($500) or {2) the amount by which five
hundred dollars ($500) exceeds the amounts in all other
deposit accounts owned by the debtor on the date of levy.

(d) A deposit account owned by a debtor is exempt
from execution in the amount essential for the support of
the debtor or his family.

(e) Any debtor claiming an exemption under this
section shall list in his claim for exemption under Section
690.50 all deposit accounts standing in his name whether
alone or with others and all amounts held in such accounts
on the date of the levy.

{f} For the purposes of this section, it shall be presumed
that all amounts in all deposit accounts standing in the
name of the debtor either alone or with others are cwned

by the debtor. The presumption established Ly this

4=

subdivision is a presumption affecting the burden of proof.

(g) The exemptions provided by this section are not
applicable where the execution is sought to enforce a court
order for the support of any person or to collect astate tax
liability as that term is defined in paragraph (2) of
subdivision {a) of Section 723.031.

(h) Nothing in this section shall affect the rights of a
banker under Section 3054 of the Civil Code.

(i} The exemptions provided by this section are
exclusive. A debtor may claim no greater amount is
exempt by showing that such amount was derived from his
earnings or any other source.

Comment. Section  690.7 pmndtsan exemption  from
@xecution for various types of savings and commercial -
accounts.

Accounts protected. The accounts protected under Section
690.7 . include savings and loan associaticn accounts,
credit union accounts, and bank accounts—whether savings or
checking accounts. See subdi ivison (b} (defining “deposit
“account”). Under prior law, the amount exempt depended on
the type and holder of the account: Checking accounts and bank
accounts generally were not protected; $1,000 in a savings and
loan association account and $1,500 in a credit union account
were exempt. See former Section 690.7 and former Financial
Code Section 15406. These exemptions were cumulative so that
a single debtor could exempt a total of $2,500 by proper
allocation of his money. Section 690.7, on the other
hand, providesa single aggregate exemption applicable to all
types of accounts, including bank savings and checking
accounts,
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The exemption provided by Section 8907 s
exclusive. T+ is  Inno way dependent upon a showing by the
dobtor that the amount cliimed us excmpt represents his
earnings. On the other hand, the debtor may not claim a greater
amount as exempt by showing that amounts deposited were
derived from earnings or other exempt sources. See subdivision
{i).

Persons protected. Only an individual may take
advantage of the exemption provided by
Section 690.7. See Section 690.7 {a}.

A hushand and wife are generally treated as one person for
the purposes of Section 6907, Sec subdivision (u).
Accordingly, they are entitled to only one exemption, and
accounts standing in the name of either or both of them must
be listed in the claim of exemption even though only one of
them is the judgment debtor.

Exemption must be claimed. The exemption provided by

Scction 690.7 must be claimed pursuant to Section
690.50. See Section 690(a). This requirement makes it possible
to limit the amount to be exempted by tiking into consideration
all other accounts owned by the debtor. Nevertheless, in the
ordinary case, it is anticipated that the release of funds pursuant
to the exemption provided by Section 690.7 will be
expeditiously accomplished. Where only the basic exemption is
claimed, it will be easy to compute the exempt amount and
there should be little occasion for the tiling of counteraffidavits
by a creditor; the attaching officer will he able to make the
necessary distributions on the basis of the debtor’s affidavit
alone.

Basic exemption. As much as $500 in the debtor’s account is

exempt wrel ey Section 666.7 (¢).
This basic exemption is an aggregate one, however. Hence, a
debtor may claim as exempt oi;ly that portion

of an account levied upon which, when added to all other
arnounts held by the deltor in other accounts on the date of the
levy. cquals $500. The exemption must be claimed and the
burden of proof is on the debtor to show that he is n fact
entitied to excrpt the amount claimed. See subdivision £}, See
also Section 690.50.

I claiming the exemption, the debtor must list in his cluim
for exemption the amount he holds in all other accounts on the
date of the levy even though the other accounts are not levied
on. See subdivision (e). In computing the amcunt of the
debtor’s exemption, any account standing in the debtor’s name,
including all joint accounts, are presumed to be the debtor’s.
This presumption is one affecting the burden of proof. See
subdivision (f). See also EviD. CoDE §§ 605, 606. Some or all of
such accounts may in fact not be subject to
execution to satisfy the debtor’s obligation because of the nature
of the account or the character of the funds in the account. See
Tiusley v. Bauer, 125 Cal. App.2d 724, 271 P.2d 116 (1954); Spear
v Farwell, 5 Cal. App.2d 111, 42 P.2d 391 (1935). Section 6907

doas not affect this immunity; a nondebtor may make
his third-party claim pursuant to Section 690.

Additional exemption for fumily support, .,

* The debtor is given an additional exemption
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in subdivision (d) of Section 690.7 that

permits him to protect an amount in excess of

the basic $500 exemption if he is able to show such amount is

essential for the support of himself or his family (compare
" Section 723.051), -

Orders for support; state tax liabilities.

* Subdivision (g) eliminates the
exemptions ctherwise provided by this section where
execickion. s sought to enforce a court order for support or to
collect a state tax liability. This special consideration for such
creditors is consistent with the special treatment accorded
them under the Employees’ Earnings Protection Law (Chapter
25 of this title) as well as under Title IlI of the federal
Consumer Credit Protection Act. See 15 US.C. § 1673(b) (1),
(3). o
?Banker's lien. The exemption provided by Section 680.7

s & limitation on garnishment procedures only; + dees
not in any way affect the exercise of rights pursuant to Civil
Code Section 3034 (banker’s lien}. See subdivision (h}.

§ 690.18 {(amended). Exemptions; public and private
pension, retirement, disability, or death benefits;
vacation credits

SEC. 9. Section 690.18 of the Code of Civil Procedure
is amended to read:

690.18. {(a) All money received by any person, a
resident of the state, as a pension, or as an annuity or
retirement or disabilitv or death or other benefit, or as a
return of contributions and interest thereon, from the
United States government, or from the state, or any
county, city, or city and county, or other political
subdivision of the state, or any public trust, or public
corporation, or {rom the governing body of any of them,
or from any public board or boards, or from any
retirement, disability, or annuity system established by
any of them pursuant to statute, whether the same shall be
in the actual possession of such pensioner or beneficiary,
or deposited by him.

{b) Al money held, controlled, or in process of
distribution by the state, or a city, city and county, county,
or other political subdivision of the state, or any public
trust or public corporation, or the governing body of any
of them, or by any public board or boards, derived from
the contributions by the state or such city, county, city and
county, or other political subdivision, or such public trust,
public corporation, governing body, or public board or
boards, or by any officer or employee thereof, for
retiremment or pension purposes or the payment of
disability, death, or other benefits, or the payment of
benefits puyable to, or the reimbursement of benefits paid
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;

to, employees thereof under the provisions of the
Unemployment Insurance Code, and all rights and
benefits accrued or accruing to any person under any
system established pursuant to statute by the state, city,
city and county, county, or cther political subdivision of
the state, or any pubiic trust or public corporation for
retirement, annuity, or pension purposes or payment of
disability or death benefits, and all vacation credits
accumulated by a siate employee pursuant to the
provisions of Section 18030 of the Government Code, or
any other public employee pursuant to any law for the

accumulation of wvacation credits applicable to such
employee. Such moneys, benefits, and credits shall be
exempt without filing a claim of exemption as provided in
Scetion 690.50.

() All money held, controlled, or in process of
distribution by any private retirement plan, including, but
not limited to, union retirement plans, or any
profit-sharing plan designed and used for retirement
purposes, or the payment of benefits as an annuity,
pension, retirement allowance, disability payment or
death benefit from such retirement or profit-sharing plans,
and all contributions and interest thereon returned to any
member of any such retirement or profit-sharing plan, are

exempt from execution, attachment, or garnishment in
any bankruptey proceeding. This subdivision shel net
ﬁpph-l to ary morneys held i eny retirerent progoun
estublished pursaant to the federst “Selfitmploved
Individusls T Retirement Aet of 19627 {P-1- 87/702: 76
Stat: 800} nor te any moneys reeeived in ahy menner by
from any sueh retivernent programm se estabt hed:
(d) All periodic payments payable by a pensiom or
retireiment plan that are not othervise exempt by law 1ve
exempt from levy of execution in the amount that is
exempted by Section 723.050 without filing a claim for
evemption as provided in Section 690.50.
fe) Nothing in this section limits the applicability of
any exemplion otherwise provided by statute.

Comment. Subdivision (¢} of Section 690.18 formerly
excluded Keogh Act plans from the exemption provided by this
section. Such exclusion conflicted with the exemption provided
such plans under Sections 28002 and 23005 of the Corporations
Code. The conflict has been resolved by deletion of the
reference to Keogh Act plans from Section 690.18.

Subdivision (d} has been added to Section 690.18 to satisfy the
federal restrictions on garnishment of “periodic payments
pursuant to a pension or retirement program” provided by Title
III of the Consumer Credit Protection Act of 1968, See 15 U.S.C.
§§ 1672, 1673.

Subdivision {e) has been added to make clear that this section
is not the exclusive source of exemptions for retirement funds.
See, e.g, CORP. CODE § 28005; Epuc. Cope § 13808 (State
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Teachers’ Retirement System); GovT. CoDE §§ 21201 (State
Employees’ Retirement Law), 31452 {County Employees’
Retirement Law of 1937).

§ 69050 (technical amendment)

SEC. 10. Section 690.50 of the Code of Civil Procedure
is amended to read:

690.50. (a) Ifthe property mentioned in Sections 690.1
to 690.29, inclusive, shall be levied upon under writ of
attachment or execution, the defendant or judgment
debtor (herein referra1 to as “the debtor”), in order to
avail himself of his exemption rights as to such property,
shall within 10 days from the date such property was levied
upon deliver to the levying officer an affidavit of himself
or his agent, together with a copy thereof, alleging that the
property levied upou, identifying it, is exempt, specifying
the section or sections of this code on which he relies for
his claim to exemption, and all facts necessary to support
his claim, and also stating therein his address within this
state for the purpose of permitting service by mail upon_
him of the counteraffidavit and any notice of the motion-
herein provided.

(b) Forthwith upon receiving the affidavit of
exemption, the levying officer shall serve upon the
plaintiff or the person in whose favor the writ runs (herein
referred to as “the creditor”), either personally or by mail,
a copy of the affidavit of exemption, together with a
writing, signed by the levying officer, stating that the
claim to exemption has been received and that the officer
will release the property unless he receives from the
creditor a counteraffidavit within five days after service of
such writing. :

{¢) If the creditor desires to contest the claim to
exemption, he shall, within such period of five days, file
with the levying officer a counteraffidavit alleging that the
property is not exempt within the meaning of the section
or sections of this code relied upon, or if the claim to
exemption be based on Sections 690.2, 690.3, 690.4, 690.57%,
690.6, 690.7, 690.18, alleging that the value of the
property claimed to be exempt is in excess of the value
stated in the applicable section or sections, together with
proof of service of a copy of such counteraffidavit upon the
debtor.

(d) If no such counteraffidavit, with such proof of
service, is so filed with the levying officer within the time
allowed, the officer shall forthwith release the property.

(e) If such counteraffidavit, with such proof of service,
is so filed, either the creditor or the debtor shall be entitled
to a hearing in the court in which the action is pending or
from which the writ issued for the purpose of determining
the claim to exemption, the priority or division of payment
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between one or more creditors {rom nonexempt earnings
under the provisions of Section 690.6 or the value of the
property claimed to be exempt. Such hearing shall be
granted by the court upon motion of either party made
within five days after the counteraffidavit is filed with the
levying officer, and such hearing must be had within 15
days from the date of the making of such motion unless
continued by the court for good cause. The party making
the motion for hearing shall give not less than five days’
notice in writing of such hearing to the levying officer and
‘to the other party, and specify therein that the hearing is
for the purpose of determining the claim to exemption.
The notice may be of motion or of hearing and upon the
filing of the notice with the clerk of court, the motion is
deemed made.

(f) If neither party makes such motion within the time
allowed, or if the levying officer shall not have been served
with a copy of the notice of hearing within 10 days after
the filing of the counteraflidavit, the levying officer shall
forthwith release the property to the debtor.

(g) At any time while the proceedings are pending,
upon motion of either party or upon its own motion, the
court may (1) order the sale of any perishable property
held by such officer and direct disposition of the pruczeds
of such sale, and (2) make such other orders as riw be
proper under the particular circumstances of the case. Aay
orders so made may be modified or vacated by the court
or judge granting the same, or by the court in which the
proceedings are pending, at any time during the
pendency of the proceedings, upon such terms as may be
just.

(h) The levying officer in all cases sha}ll ‘re_tain physical
possession of the property levied upon if it is capable of
physical possession, or in the case of property not capable
of physical possession, the levy sh;ﬂ! remain in full Iforce
and effect, pending the final determination of the claim to
exemption. However, no sale under execution shall be had
prior to such final determination unless an order of the
court hearing the claim for exemption shall so provldfa.

(i) At such hearing, the party claiming the. exemption
shall have the burden of proof. The affidavits ';1}1[1
counteraffidavits shall e filed by the levying ofﬁcer with
the court and shall constitute the pleadings, subject to the
power of the court to permit an amendn_lent in the
interests of justice, The affidavit of exemption shall be
deemed controverted by the counterafﬁdaw’g and both
shall be received in evidence. Nothing here.m sha}l be
construed to deprive anyone of the right to a jury trl‘al in
any case where, by the Constitution, such right is given,
but a jury trial may be waived in any such case in like
manner as in the trial of an action. No findings shall be
required in a proceeding under this section. When the-
hearing is before the court sitting without a jury, and no
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evidence other than the affidavit and counteraffidavit is
offered, the court, if satisfied that sufficient facts are shown
thereby, may make its determination thereon. Otherwise,
it shall order the hearing continued for the production of
other evidence, oral or documentary, or the filing of other
affidavits and counteraffidavits. At the conclusion of the
hearing, the court shall give judgment determining
whether the claim to exemption shall be allowed or not, in
whole or in part, and may give judgment determining the
priority or division of payment between one or more
creditors from nonexempt earnings under the provisions
of Section 6%0.6, which judgment shall be determinative uas
to the right of the creditor to have the property taken and
held by the officer or to subject the property to payment
or other satisfaction of his judgment. In such judgment the
court shall make all proper orders for the disposition of
such property or the proceeds thereof.

(j) A copy of any judgment entered in the trial court
shall be forthwith transmitted by the clerk to the levying

officer in order to permit such officer to either release the
property attached or to continue to hold it to sell it, in
accordance with the provisions of the writ previously
delivered to him. Such officer, unless an appeal from the
judgment is waived, or the judgment has otherwise
become final, shall continue to hold such property under
attachment or execution, continuing the sale of any
property held under execution until such judgment
becomes final. However, if a claim to exemption under
Section 690.5%% or 690.6 is allowed by such judgment, the
debtor shall be entitled to a release of the earnings so
exempted at the expiration of three days, unless otherwise
ordered by the court, or unless the levying officer shall
have been served with a copy of a notice of appeal from
the judgment.

(k) When any documents required hereunder are
served by muail, the provisions of this code relating to
service by mail shall be applicable thereto.

(1) Whenever the time allowed for an act to be done
hereunder is extended by the court, written notice thereof

- shall be given promptly to the opposing party, unless such
notice be waived, and to the levying officer.

{m) An appeal lies from any judgment under this
section. Such appeal to be taken in the manner provided
for appeals in the court in which the proceeding is had.

Comment. Section 690.50 is revised to include appropriate
references to Sections 690.5%, 690.7, and 6§50.18.

§ 710 (technical amendment}

SEC. 11. Section 710 of the Code of Civil Procedure is
amended to read:

710. (a) Whenever a judgment for the payment of
money is rendered by any court of this state against a
defendant to whom money is owing and unpaid by this
statc or by any county, city and county, city or
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municipality, quasi-municipality, district or public
corporation, the judgment creditor may file a duly
authenticated abstract or transcript of such judgment
together with an atlidavit stating the exact amount then
due, owing and unpald therean and that he desires to avail -

himself of the provisions of this section in the manner as
follows:

L. If such money ; wages er salary is owing and unpaid
by this state to such judgment debtor, said judgment
creditor shall file said abstract or transeript and affidavit
with the state department, board, office or commission
owing such money; wages of salary to said judgment
debtor prior to the time such slate department, board,
oifice or - commission presents the claim
of such judgment debtor therefor to the State Controller,
Said state department, board, office or commission in
presenting such claim of such judgment debtor to said
State Controller shall note thereunder the fact Hhat of the
filing of such abstract or transcript and affidavit and state
the amount unpaid on said judgment as shown by said
affidavit and shall also note any amounts advanced to the
judgment debtor by, or which the judgment debtor owes
to, the State of California by reason of advances for
expenses or for any other purpose. Thereupon the State
Controller, to discharge such claitn of such judgment
debtor, shall pay into the court which issued such abstract
or transcript by his warrant or check payable to said court
the whole or such portion of the amount due such
judgment debtor on such claim, after deducting from such
claim an amount suficient to reimburse the state
department, board, effieer office or commission for any
amounts advanced to said judgment debtor or by him
owed to the State of California, and after deducting
therefrom an arrount equal to onethalf or sueh greater
pertion a5 iy allewed by sinbute of the Usited States; of the
services to the stute rendered at any tirme within 30 days
next preeeding the Hling of such abstraet or transeripk; as
will satisfy in full or to the greatest extent the amount
unpaid on said judgment and the balance thereof, if any,

- to the judgment debtor.

2. If such money ; wages er salary is owing and unpaid
to such judgment debtor by any county, city and county,
city or municipality, quasi-municipality, district or public
corporation, said judgment creditor shall file said abstract
or transcript and affidavit with the auditor of such county,



city and county, city or mummpahty, quasi-municipality,
district or public corporation (and in case there be no
auditor then with the official whose duty corresponds to
that of auditor). Thereupon said auditor (or other official)
to discharge such claim of such judgment debtor shall pay
into the court which issued such abstract or transcript by
his warrant or check payable to said court the whole or
such portion of the amount due on such claim of such
judgment debtor ; less an amount equat to enethalf or such
greater portion as is allowed by statute of the United
States; of the earnings of the debter ewing by the county;
eity and eounty; eity; munieipality; quasifreunieipality;
ét&bﬁetetp&bifeeefpefaaeﬁtet‘heﬁ*égm%fdebmbf
his personal serviees to sueh publie body rendered ot any
time within 30 duys next preeeding the filing of sueh
abuteaet o franseriph; as will satisfy in full or to the greatest
extent the amount unpaid on said judgment and the
balance thereof, if any, to the judgment debtor.

(b) The judgment creditor upon filing such abstract or
transcript and affidavit shall pay a fee of two dollars and
fifty cents ($2.50) to the person or agency with whom the
same is filed.

{c) Whenever a court receives any tnoney hereunder,
it shall pay as much thereof as is not exempt from
execution under this code to the judgment creditor and
the balance thercof, if any, to the judgment debtor. The
procedure for determining the claim of exemption shall be
governed by the procedure set forth in Section 690.50 of
this code and the court rendering the judgment shall be
considered the levying officer for the purpose of that
section.

{d) In the event the moneys owing to a judgment
debtor by any governmental agency mentioned in this
section are owing by reason of an award made in a
condemnation proceeding brought by the governmental
agency, such governmental agency may pay the amount of
the award to the clerk of the court in which such
. condemnation proceeding was tried, and shall file
therewith the abstract or transcript of judgment and the
affidavit filed with it by the judgment creditor. Such
payment into court shall constitute payment of the

condernnation award within the meaning of Section 1251
of this code. Upon such payment into court and the filing
with the county clerk of such zbstract or transeript of
judgment and affidavit, the county clerk shall notify by
mail, through their attorneys, if any, all parties interested
in said award of the time and place at which the court
which tried the condemnation proceeding will determine
the conflicting claims to said award. At said time and place
the court shall make such determination and order the
distribution of the money held by the county clerk in
accordance therewith.
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{e) The judgment creditor may state in the affidavit
any fact or facts tending to establish the identity of the
judgment debtor. No public officer or employee shall be
liable for failure to perform any duty imposed by this
section unless sufficient information is furnished by the
abstract or transcript together with the affidavit to enable
him in the exercise of reasonable diligence to ascertain
such identity therefrom and from the papers and records
on file in the office in which he works. The word “office”
as used herein does not include any branch or subordinate
office located in a different city.

(£ %Hﬂﬁsmﬂm%%shﬂimwhefﬁe%heﬁhﬂﬂef

<z} Any fees received by a state agency under this
section shall be deposited to the credit of the fund from
which payments were, or would be, made on account of a
garnishment under this section. Fer the purpese of this
parasraph; payments from the Stute Pay Roll Revelving
Eand shell be deemed payments made from the fund eut
of which reneys to meet such pavrrents were transferred
te snid revelving fund:

(g) This section does not authorize the withholding of
earnings of a public employee. The earnings of a public
employee may be withheld only pursuant to Chapter 2.5
(commencing with Section 723.010).

thy 3 In the event the moncys ewing Lo & jadgment
debtor by eny gevernmental ageney mentioned in this
sechion are for wases oF salary; the judement ereditor shatt
trail order n separate ecover ot the Hme of fling the
Mm&egevefnmeﬁ&&ageﬂﬁmmmelepe
marked “Hersonal and Genfiden'il~ 8 eepy of ihe
&Fﬁéw&&ﬂdabreheete}afhmemgehtafmpﬁﬁéedm
pﬁ-‘l—ﬂ-g‘tl'p'h {2} of this subdivision; sddrewed to the

debtor at his place of erploynent

2}y The Notiee to Judement Debter shall be i 10/point
beld type; and ir substentislly the following forme

¥ot: may be entitled to file a elaim exempting yeur
salary o wages from exeeution: ¥Yeou muay seek the adviee
of any atterney or may; within 10 days frern the date your
selary of wages were levied upon; deliver an affidavit to
the court rendering the judsment to exempt such salary or
wagesas provided in Seetion 69650 of the Cede of Giwil
Procedure:

Comment. Section 710 is amended to eliminate the use of the
abstract of judgment procedure as a means of garnishing the
wages or salary of a public employee. The earnings of such
employees may be withheld pursuant to the Employees’
Earnings Protection Law only. See Chapter 2.5 (comrccncing
with Section 723.010).
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See
Section
123, 020,

CHAPTER 2.5. EMPLOYEES' EARNINGS
PROTECTION LAW

SEC. 12. Chapter 25 (commencing with Section
723.010) is added to Title 9 of Part 2 of the Code of Civil
Procedure, to read: : :

CHAPTER 25. EMPLOYEES' EARNINGS
PROTECTION Law

Article 1. Definitions
Article 1. Definitions

§ 723.010. Short title

23.010. This chapter shall be known and may be cited
as the “Employees’ Earnings Protection Law.”

§ 723.011. Definiticns

723.011.  As used in this chapter:

(a) “Earnings” means compensation payable by an
employer to an employee for personal services performed
by such employee whether denominated as wages, salary,
commission, bonus, or otherwise.

(b) “Employee” means an individual who performs
services subject to the control of an employer as to both
what shall be done and how it shall be done.

(c) “Employer” means a person for whom an
individual performs services as an employee.

(d) “Judgment” includes a support order.

{e) “Judgment creditor” means the person in favor of
whom a judgment is rendered and includes his
representative. As applied to the state, “judgment
creditor” means the specific state agency seeking to
collect a judgment or tax liability.

{f} “Judgment debtor” means the person against whom
a judgment is rendered.

(g) “Person™ includes an individual, a corporation, a
partnership or other unincorporated association, and a
public entity. -

{h) “State Administrator” means the Director of
Industrial Relations. '

Comment. Section 723.011 states definitions used in applying
this chapter. THhis - .
chapter deals only with the garnishment or withholding of
earnings for services rendered in an employer-employee
relationship Subdivisions (b} and (¢} are based on the common
law requirements for such relationship. It §houlq be noted_ that
an emplovee may be given considerable discretion and Istlli be
an employee as long as his employer has the legal I:lght to
control both method and result. However, no attempt is made
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here to incorporate specific case law arising out of situations.
involving problems and issues unrelated to the purposes and
procedures relevant in applying this chapter. “Employee”
includes both private and public employees. See subdivision
{g). See also Section 710.

“Farnings” embraces all remuneration “whether
denominated as wages, salary, commission, bonus, or
otherwise.” The infinite variety of forms which such
compensation can take precludes a more precise statutory
definition. Accordingly, the State Administrator, who is
authorized and directed to adopt “such rules and regulations as
are reasonably necessary for the purpose of administering this
chapter,” will be required in some circumstances to provide
rulings consistent with the statutory definition as to waether
certain items are an employee’s earnings and, if so, the ezimings
period to which such earnings are attributable. See Se: tion
723.151. One such item will probably be vacation credits or pay.
Different employers will treat this form of compensation
differently. Generally speaking, however, vacation pay should
be subject to withholding onl: when paid, ie, when the
employee goes on vacation or teyminales ins cimployment in
circumstances where he has the right to be paid his accrued
benefits.

Unlike the definition of “earnings” used in Title III of the
federal Consumer Credit Protection Act of 19€8, the term used
here does not include “periodic payments pursuant to a pension
or retirement program.” Separate treatment is accorded such
payments under Section 690.18. _

The Director of Industrial Relations is named in subdivision
{h) as the State Administrator. He may, of course, delegate
powers, duties, and responsibilities within the Department of
Industrial Relations in the manner which he deems most
suitable. See GovT, Copg § 7; LaBor CODE §§ 7, 55.

Article 2. General Provisions
Article 2. General Provisions

§ 723.020. Exclusive procedure for withholding earnings

723.020. The earnings of an employee shall not be
required to be withheld for payment of a debt by means
of any judicial procedure other than pursuant to the
provisions of this chapter.

Comment. Scetion 723.020 makes the Employees’ Ilarnings
Protcction Law the exclusive judicial method of cempelling an
employer to withhold carnings. Attachment of earnings before
judgment is abolished by subdivisions (b) and (c) of Section
- 690.5%. For provisions relating to voluntary wage assignments,
“see Labor Cede Section 300. For issuance of an earnings
withholding order to enforce an order for support, see Section
723.030, Civil Code Section 4701, and Welfare and Institutions
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Code Section 11489. This chapter has no effect on judgment
collection procedures that do not involve the withholding of an
employee’s earnings. See, e.g., Section 690.7 {bank
and savings accounts) and Section 690.18 {retirement funds).

See also Section 690.5-1/2 (paid earnings). A4s to
garnishment of earnings of a person who is not an

employee, see Section 690.6.

However, where an employee's earnings are sought to be
garnished, the creditor must comply with the provisions of this
chapter. This rule applies to public entities as well as private
persons. This chapter, for example, imposes significant
limitations on the state’s ability to garnish wages for tax
delinquencies pursuant to its warrant and notice procedures.
See Section 723.031. :

The Employees’ Earnngs Protection Law has no effect on
matters that are preempted by the federal law, such as federal
bankruptey  proccedings—ineluding  proccedings under
Chapter XIII of the Bankruptey Act—and federal tax collection
procedures. £.g., INT. REV. CODE of 1954, § 6334(c). Nor does
this chapter apply to deductions which an employer is
authorized by statute to make for such items as insurance
premiums and payments to health, welfare, or pension plans.
See, e.g., GOVT. CODE §§ 1158, 12420; LABOR CODE §§ 224, 300.
Finally, this chapter does not affect the procedures for the
exarnination of-a debtor of the judgment debtor provided in-
Chapter 2 {Sections 717-723) of this part. See Comment o~
Section 723.156.

§ 723.021. Levy made by earnings withholding order

723.021. A levy upon the earnings of a judgment debtor
shall be made by an earnings withholding order, directed
to his employer, in accordance with this chapter.

§ 723.022. Employer’s duty to withhold; withholding period

723.022. (a) As used in this section, “withholding
period” means the period which commences on the fifth
day after service of an earnings withholding order upon
the employer and which continues until the first of the
following dates:

(1) The 125th day after the order was served.

(2) The date of termination requested by the creditor
or ordered by the court. :

(3) The date the employer has withheld the full amount
specified in the order.

(b} Except as otherwise provided by statute, an
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employer shall withhold the amounts required by an
earnings withholding order from all earnings of the
employee payable for any pay period of such employee
which ends during the withholding period.

(c) Notwithstanding subdivision (b), an employer shall
cease withholding pursuant to an earnings withholding
order whenever he is served with a certified copy of a
satisfaction of the judgment upon which the order is based.

{d) An employer is not liable for any amounts withheld
and paid over to a judgment creditor pursuant to an
earnings withholding order prior to service upon the
employer of a written notice of termination of such order
or a certified copy of a satisfaction of the judgment upon
which the order is based.

(e} For the purposes of this section, service shall be
deemed complete on the date the paper served is actually
first received at either the branch or office where the
employee works or the office from which he is paid.

Comment. Section 723.022 states the basic rules governing the
employer’s duty to withhold pursuant to an earnings
- withholding order.

Subdivision (b) requires the employer to withhold from all
carnings of an employee payable for any pay period of such
employee which ends during the “withholding period.” See
Section 723.151 (State Adimninistrator authorized to adopt rules
regarding the pay period to which commissions, bonuses, and
the like are attributable). The “withholding period” is
described in subdivision {a). It should be noted that only
carnings for a pay period ending during the withholding period
are subject to levy. Earnings for prior periods, even though still
in the possession of the employer, are not subject to the order.
An employer may not, however, defer or accelerate any
payiment of earnings to an employee with the intent to defeat
or diminish the satisfaction of a judgment pursuant to this
chapter. Sece Section 723.155.

The withholding period gencrally commences five calendar
days (not working or business days) after service of an earinags
withholding order is completed. Subdivision (e} makes clear
that, for the purposes of this section, service is compileted when
the particular paper is actually received at the proper office.
Compare Section 723.101. For example, if an order is served on
Friday, the withholding period would commence on the

following Wednesday. See CopE Civ. Proc. § 12. The five-day
delay affords the employer time to process the order within his
organization, ie, deliver the order to the employer’s
bookkeeper, make bookkeeping adjustments, and so on. The
introductory clause to subdivision (b) recognizes certain
exceptions to this general rule. An employer is not generzally
required to withhold pursuant to two orders at the same time;
thus, a subsequent order will not be given effect. See Section
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723.023 (priority of orders) and Comment thereto. Moreover,
withholding may be delayed beyond the normal five-day period |
where a prior assignment of wages is in effect. However, this

delay does not affect the date the withholding

period terminates under subdivision (a){1). See LABOR CODE

§ 300 and Comment thereto.

The withholding period does not end until the first of the
events deseribed in paragraphs (1) through (3) of subdivision
(a) occurs; thus, the employer has a continuing duty to
withhold.

Paragraph (1) provides a general expiration date 125 days
after the date of service—thus, the employer will usually be
required to withhold for 120 days.

Paragraph (2) reflects the fact that a creditor may voluntarily
terminate an order or the court may order termination. See
Section 723.105. Of course, in some situations, the court will only
maodify the prior order, and the employer then must comply
with the order as modified.

Paragraph (3) requires the employer to stop withholding
when he has withheld the {ull amount specified in the order.

Again, it should be noted that there are certain exceptions to
these rules. One of these is stated in subdivison (¢} which
requires the employer to stop withholding alter he has been
served with a certified copy of a satisfaction of the judgment
upon which the order is based. See Section 723.101y The
judgment creditor has an affirmative duty to so inform the
employer of the satisluction. Sea Section 723.027. Service of an
order for the collection of state taxes suspends the duty of an
employer to withhold pursuant to a prior order (other than an
order for support). See Section 723.031 (tax orders). However,
this is only a suspension. After the tax order is satisfied, if the
withholding period for the prior order has not ended and the
duty to withhold has not ended under subdivision {c), the
employer must again withhold pursuant to the prior order.

Similarly, the duty to withhold is not terminated by the
discharge or suspension of an employee and, if the employee is
rehired or returns to work during the wi'’ holding period, the
employer must resume withholding pursuant to the order.
Finally, the termination of certain types of orders—orders for
the collection of state taxes and support orders—are governed
by separate rules. See Sections 723.030 {support orders); 723.031
{tax orders). )
Sometimes an order will be terminated or the judgment upon
which it is based will be satisfied without the employer’s prior
knowledge. Subdivision {d) makes clear that an employer will
not be subject to liability for havmg withheld and paid over
amounts pursuant to an order prior to service of a written
termination of the order or a certified copy of a satisfaction of
judgment. The employee must look to the creditor for the

bl

{ manner

of service).
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recovery of amounts previously paid out.
See Section 723.156 (employer entitled to rely on

documents actually served). ggq also Section 723.105

(recovery fram creditor of amounts received after

order terminated).

An earnings withholding order may also be affected by
federal bankruptcy proceedings.

§ 723.023. Priority of orders generally

723.023. (a) Except as otherwise provided in this
chapter: ‘

(1) An employer shall comply with the first
withholding order served upon him.

(2) If the employer is served with two or more orders
on the same day, he shall comply with the order issued
pursuant to the judgment first entered. If two or more -
orders served on the same day are also based on judgments
entered upon the same day, the employer shall comply
with whichever one of such orders he selects.

(3) If an earnings withholding order is served during
the period that an employer is required to comply with
another earnings withholding order for the same
judgment debtor, the employer shall not withhold
earnings pursuant to the subsequent order.

(b) ¥For the purposes of this section, service of an
earnings withholding order shall be deemed complete on
the date it is actually first received at either the branch or
office where the employee works or the office from which
he is paid.

Comment. Section 723.023 establishes the general rules
governing priority of earnings withholding orders. Generally
speaking, the first order served is given priority. Occasionally,
two or more orders will be served on the same day. In this
situation, the employver must comply with the order which was
issued pursuant to the judgment first entered. The date of entry
of judgment will be indicated on the face of the order. See
Section 723.125. In rare instances, orders served the same day
will also be based on judgments entered the same day. In this
situation, the employer has complete discretion to choose the
order with which he will comply. He must, of course, comply
with one of these orders. For exceptions to these basic priority
rules, see Sections 723.030 (support orders) and 723.031 (state
taxes) and the Comments thereto. Unless the subsequent
earnings withholding order is for state taxes or for support, an
order is void if the employer receives the order while he is
required to comply with another.

It should be noted that, in some circumstances, the operation
of an order may be suspended, but the duty to withhold is not
terminated. See, eg. Section 723.031 (tax order suspends
operation of prior order); Labor Code Section 300 {suspension
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where prior assignment in effect) . See also Comment to Section.
723.022. In such cases, as well as in cases where the subsequent
order is not given effect. the employer is required to advise the
creditor who has served the order that is suspended or not given
effect of the reuson for the employer’s action. See Sections
723.031(f) (3), 723.108, 723.127.

An employer is generally entitled to rely upon what is served
upon him. See Section 723.136 and Comment thereto. He is not
required to inquire as to whether or not a creditor has either
obtained or served an order improperly.

An earnings withholding order may be served either
personally or by certified or registered mail. See Section
723.101. In the latter case the employer reiuse service {hus

(should )

forcing the creditor to serve personally) Section 723.101 makes
clear that this action does not cause the creditor to lose his
priority and outlines the rights of the various parties in such
circurmnstances.

§ 723.024. Employer’s service charge for withholding

723.024 Each time an employer makes a deduction
from an employee’s earnings pursuant to an earnings
withholding order, he may make an additional deduction

of oredollar ($1) and retain it as a charge for his services
in complying with the earnings withholding order.

Comment. Section 723.024 authorizes, but does not require,
an employer to deduct an additional dollar as a service charge
each time he is required to withhold a portion of his employee’s
earnings pursuant to an earnings withholding order. For
example, if the employee is paid weekly and an ‘amount is
withheld each week pursuant to the earnings withholding
order, the employer may deduct an additional service charge of
one dollar each week. A similar one-dollar charge was formerly
authorized under Civil Code Section 4701. A charge of $2.30 was
authorized under Code of Civil Procedure Section 710 when
earnings of a public employee were levied on under that
section. However, there was no provision authorizing an
employer to make a service charge in connection with wage
garnishments generally.

§ 723.025. Payment to judgment creditor

723.025. (a) The amount required to be withheld
pursuant to an earnings withholding order shall be paid to
the person specified in the order within 15 days after each
payment of earnings is made to the employee unless the
employer elects to pay in regular monthly payments made
not later than the 15th day of each month. In the latter
case, the initial monthly payment shall include all amounts
required to be withheld from the earnings of the
employee during the preceding calendar month up to the
close of the employee’s pay period ending closest to the
last day of that month, and thereafter each monthly
payment shall include amounts withheld from the
employee’s earnings for services rendered in the interim
up to the close of the employee’s pay period ending closest
to the last day of the preceding calendar month.
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{b) Notwithstanding the provisions of subdivisica (a},
an employer is not required to pay over an a:nount
withheld until the accumulated amount that has b 2en
withheld and not paid over equals or exceeds ten doilars
(810) unless it appears that no additional money will be
withheld from the employee’s earnings pursuant to the
particular earnings withholding order. '

Comment. Section 723.025 specifies when the amgunts

withheld pursuant to an order must be paid over to the creditor.
Generally, this must be done within 15 days after the employee
is paid the amount remaining after withholding. See subdivision
{a). Suhdivision {a}, however, berinils the employer to elect to
make monthiy remittances, and subdivision (b) gives him

another alternative where small amounts are being with-

held, .
Regardless of when, or if, payment is required, the employer
is required to send an employer’s return to the judgment
creditor. See Sections 723.108 and 723.127.

§ 723.026. Judgment creditor to furnish receipt for payment

. 723.026. Within 35 days after he receives any payment
pursuant to an earnings withholding order, the judgment
creditor shall send the judgment debtor a receipt for such
payment by first-class mail.

Comment. The receipt required by Section 723.026 not only
provides the judgment debtor with a record of payments made
cu the judgment but also enables the judgment debtor to
determine whether his emplover has paid the amount withheld
from his earnings to the judgment creditor. =~
§ 723.027. Creditor required to notify employer when
judgment satisfied

723.027. If the judgment pursuant to which the
earnings withholding order is issued is satisfied prior to the
end of the withholding period provided in Section 723.022,
the judgment creditcr shall promptly file a satisfaction of
judgment in the court which issued such order and shall
send a certified copy of such satisfaction to the judgment
debtor’s employer.

Comment. Section 723.027 requires the filing of a satisfaction
of judgment and service of a copy thereof on the employer if the
judgment is satisfied *prior to the end of the withholding
period.” In some cases, the employer will be aware of the
satisfaction by virtue of having himself withheld the amount
necessary to satisfy the judgment. See Section 723.022(a) (3). In
this case, Section 723.027 does not apply. However, the
judgment may be satisfied by additional payments from the
debtor or through other debt collection procedures instituted
-by the creditor. If this is the case, Section 723.027 applies, and
the creditor has the duty to notify the employer promptly of the
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satisfaction by serving on him a certified copy of such
satisfaction. As to the general duty of a creditor to furnish a
debtor a satisfaction of judgment, see Section 675. As to manner
of service, see Section 723.101.

§ 723.028. Withhol&ing order for costs and interest

723.028. Subject to Section 723.109, after the amount
stated as owing in the earnings withholding order is paid,
the judgment creditor may apply for issuance of another
earnings withholding order covering costs and interest

that may have accrued since application for the prior
order.

Comment. Section 723.028 makes clear that 2 judgment
creditor must apply for another earnings withhelding order to
recover costs and interest that accrue following the application
for a prior order. To illustrate: A creditor obtains a judgment
which his debtor does not pay. The creditor applies for and
secures an earnings withholding order directed to the debtor’s
employer. The application and order require payment of only
those amounts owing at the time of the application ier this
-order. See Sections 723.121 {application for issuance of =sraings
withholding order) and 723,125 (content of ea1ings
withholding order). After the applicaticn for this order, further
costs may, and interest on the judgment will, accrue. If the
creditor wishes to recover these amounts by wage garnishment,
he must apply for another earnings withholding order,
following the same procedure as before. This application and
order is subject to the same general requirements as any other
withholding order. It is not entitled to any priotity over the
orders of other ereditors, and the creditor is required to comply
with the waiting period prescribed by Section 723.109.

§ 723.028. Lien created by service of earnings withholding
order

723.029. Service of an earnings withholding order
creates a lien upon the earnings required to be withheld

pursuant to such order. Such lien shall continue for a -

period of one year from the date such earnings became
payable. '

Comment. Section 723.029 is the counterpart of subdivision
(¢) of Section 688, Section 688(c) provides that the levy under
a writ of execution creates a lien on the property levied upon

for a period of one year from the date of the issuance of the
execution. Service of an earnings withholding order also
constitutes a levy {see Section 723.021), but it is not a levy of a
writ of execution. Therefore, a separate provision is required to
regulate the existence, commencement, and duration of the
lien.

The purpose of Section 723.029 is to protect the employer
against stale claims and to give the levying creditor priority over
competing claims by third parties where the priority questions
are not already regulated by other provisions of this chapter.
See Section 723.023; s=e also ‘Labor Code Section 300. For
example, if installmenis are not promptly paid, competing
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claims may arise under conflict-of-laws rules (see Sunders v.
Armour Fertilizer Works, 29210.8. 190 (1934) } or in supervening
proceedings under the Bankruptey Act (§ 67(a)).

Since the lien is created upon periodic payments, the
one-year period is measured from the date when each
installment required to be withheld becomes payable. This rule
is comparable ta that provided for judgment liens for alimony
and child support payments by Section 674.5 of the Code of Civil
Procedure.

Although the lien is limited to one year, it will not expire if,
before the end of the one-vear period, the levying creditor-
brings suit against the ewployer for the payment of the sums the
creditor elaims should have been paid to him. Sce Boyle v

Hawkins, 71 Cal.2d 229, 455 P.2d 97, 78 Cal. Rptr. 161 (1969).

§ 723.030. Orders for support

723.030. (a) A “withholding order for support” is an
earnings withholding order to enforce a court order for
the support of any person. A withholding order for support
shall be denoted as such on its {ace.

(b) Notwithstanding any other provision of this
chapter:

(1) The restrictions on earnings withholding contained
in Section 723.030 do not apply to a withholding order for
support.

(2) An employer shall continue to withhold pursuant to
a withholding order for support until it expires by its terms
or the court orders its termination.

(3) An employer who receives a withholding order for
sunport shall withhold and pay over earnings of the

employee pursuant to such order even though he is
already required to comply with another earnings
withholding order.

(4) An ecmployer shall withhold earnings of an
employee pursuant to both a withholding order for
support and another earnings withholding order
simultaneously. The amount to be withheld under the
withholding order for support shall be deducted first from
the earnings of the employee; the amount to be withheld
pursuant to the other withholding order shall then be
computed, based on the earnings remaining after this
deduction.

Comment. Section 723030 provides special rules for an
earnings withholding order to enforce a court order for the
support of any person, including a former spouse of the
judgment debtor. An earnings withholding order for support is
given a different effect than other withholding orders: It is
effective until terminated by the issuing court (it may, of
course, be modified); it is unrestricted in amount; even when
in effect, it dees not necessarily preclude withholding on either
a prior or subsequent order.

The amount specified in the earnings withholding order for
support is always withheld first from the support obligor’s
earnings and paid over {0 the person specified in that order,
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However, a prior order remains in effect, and a judgment
creditor may still obtain an earnings withholding order even
where there is already in eflect a prior earnings withholding
order for support. Thus, where there are twe orders in
effect—one for support and one for another obligation—the
amount withheld for support is deducted from the employee’s
earnings first. The amount to be withheld pursuant to the other
order is then computed, based on the earnings remaining after
this deduction. See Sections-723.031 and 723.050 and the
Comments thereto.

Paragraph (1) of subdivision (b) is consistent with prior law.
Under prior law, the exemption for 52 percent of a person’s
carnings did not apply to a judgment bused on a suoport
obligation. E. g, Bruton v. Tearle, 7 Cal.2d 48, 57, 59 P.2d 833, 957
. {1936) {dictum); Rankins v. Rankins, 52 Cal. App.2d 231, 126
P2d 125 (1942). Compure WELF. & INST. CODE § 11489 as
enacted by Cal. Stats. 1971, Ch. 578, Also, under prior law, the
court had the power to make an equitable division of the
debtor’s earnings between, for example, his first wife and

children and himself and his second family. See Rankins v.
Rankins, supra. Paragraph (1) makes the exemption provided
by Section 723.030 inapplicable. However, the exemption
provided by Section 723.051 is not affected and is therefore
applicable to an earnings withholding order for support.
Paragraph (1} thus continues the substance of the prior case
Jaw. A determination that the exemption provided by Section
723.051 applies has no effect on the support order upon which
the earnings withholding order is based; application for
modification of the original order for support must be made
separately. See CiviL CODE § 4801, See also Thomas v. Thomas,
14 Cul.2d 355, 94 P.2d 810 (1939). Accordingly, the obligation
imposed by the original support order will continue and
amounts required to be vaid under that order will accumulate
until such amounts are paid or the order is modified.

§ 723.031. Orders for state taxes

723.031. {a) As used in this section:

(1) “State” means the State of California and includes
any officer, department, board, or agency thereof.

(2) “State tax liability” means a liability, including any
penalties and acerued interest and costs, for which the
state would be authorized to issue (i) a warrant pursuant
to Section 1785 of the Unemployment Insurance Code, or
Section 6776, 7881, 9001, 10111, 16071, 18906, 26191, 30341,
or 32365 of the Revenue and Taxation Code or (ii) a notice
or order to withhold pursuant to Section 1755 of the
Unemployment Insurance Code, or Section 6702, 7851,
8952, 10051, 11451, 16101, 18807, 26132, 30311, or 32381 of
the Revenue and Taxation Code.

(b) A “withholding order for taxes” is one issued
pursuant to this section and shall be denoted as such on its
face.
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(¢} A withholding order for taxes may be issued
whether or not the state tax liability has been reduced to
judgment.

(d)} A withholding crder for taxes may only be issued
where the existence of the state tax liability either appears
on the face of the taxpayer’s return or has been
determined in either an administrative or judicial
proceeding in which the taxpayer had notice and an
opportunity to be heard. No review of the taxpayer’s tax

liability shall be permitted in proceedings under this
section.

(e) Except as otherwise provided in this section, the
provisions of this chapter shall apply to a withholding
order for taxes and shall govern.the procedures and
procecdings concerning such order.

(f)y The following special provisions apply to a
withholding order for taxes:

(1) The state may itself issue a withholding order for
taxes to collect a state tax liability. The amount required
to be withheld pursuant to an order issued under this
paragraph shall be specified in the order and shall be not
more than two times the maximum amount that is
permitted to be withheld under Section 723.050. At the
time of issuance, the state shall serve upon the taxpayer (i)
a copy of the order and (ii) a notice informing the
taxpayer of the effect of the order and his right to review
and modification of such order. The taxpayer may apply in
the manner provided in Section 723.105 to a court of
record in his county of residence for a hearing to claim the
exemption provided by Section 723.051. No fee shall be
charged for filing such application. After hearing, the
court may modily the withholding order for taxes
previously issued, but in no event shall the amount
required to be withheld be less than that permitted to be
withheld under Section 723.050.

(2) The state may, at any time, apply to a court of
record in the county where the taxpayer was last known
to reside for the issuance of a withholding order for taxes
to collect a state tax liability. Such application shall include
an affidavit stating that the state has served upon the
taxpayer (i) a copy of the application and (ii) a notice
informing the taxpayer of the purpose of the application
and his right to appear with regard to such application.
The court shall immediately set the matter for hearing and
the court clerk shall notify the state and the taxpayer at
least 10 days before the hearing of its time and place. After

_hearing, the court shall issue a withholding order for taxes
“which shall require the taxpayer’s employer to withhold

and pay over all earnings of the taxpayer other than that
amount which the taxpayer proves is exempt under
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Section 723.051, but in no event shall the amount required
to be withheld be less than that permitted to be withheld
under Section 723.050.

(3) Subject to paragraph (4), an employer who receives
a withholding order for taxes shall withhold and pay over
earnings of the employee pursuant to such order and shall
cease to withhold earnings pursuant to any prior order
except a withholding order for support. When an
employer is required to cease withholding earnings
pursuant to a prior order, he shall notify the judgment
creditor who obtained the prior order that a supervening
withholding order for taxes is in effect.

(4) An employer shall not withhold earnings of an
employee pursuant to a withholding order for taxes if a
prior withholding order for taxes is in effect.

(3) An employer shall continue to withhold pursuant to
a withholding order for taxes until the amount specified in
the order has been paid in full.

(g) No method of collection of an unpaid tax liability
from the earnings of an employee may be used by the
state, except as provided in this chapter.

Comment. Section 723.031 provides special rules governing
carnings withholding orders for the collection of certain state
taxes. As to taxes not within the scope of Section 723.031, the tax
oblication must be reduced to judgment, and the taxing
authority may then obtain an earnings withholding order like
any other creditor and such order is treated the same as any
other earnings withholding order.

Tux liabilities within scope of Section 723.031. Section 723.031
applies to those tax liabilities for which a warrant may be issued
pursuant to Section 1785 of the Unemployment Insurance Code
{unemployment compensation contribution) or Section 6776
(sales and use taxes}, 7881 (vehicle fuel license tax), 9001 (use

_fuel tax), 10111 {motor trangortation tax), 16071 (gift tax}, 18506

(personal income tax), 26181 ({bank and corporation taxes),
30341 {cigarctte tax), or 32363 {(alcoholic beverage tax) of the
Tevenue and Taxation Code or for which a notice or order to
withhold may be given pursuant to Section 1753 of the
Unemployment Insurance Code {unemployment
compensation contributions) or Section 6702 (sales and use tax),
7852 (vehicle fuel license tax), 8952 (use fuel tax), 10051 (motor
transportation tax), 11451 (private car tax), 16101 {gift tax),

18807 (personal income tax), 26132 (bank and corporation
taxes), 30311 {cigarette tax), or 32381 (alcoholic beverage tax)
of the Revenue and Taxation Code.

Procedure for issuance of order. Special procedures for issuing
withholding orders for taxes are provided in Section 723.031.
The state taxing authority may either issue a withholding order
for taxes directly without application i the court or may apply
to the proper court for a withholding order. Under the, first
procedure, the order may require the employer to withhold not
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more than twice the amount permitted to be withheld pursuant
to Section 723.050. IHowever, the taxpayer may apply to the
appropriate court and secure a reduction of the amount
required to be withheld upon proof that these earnings are
essential for support. Under the second procedure, the taxing
authority can obtain an order, after court hearing, that requires
the employer to withhold ali of the employee’s earnings in
excess of the amount essential for the support of the taxpayer
and his family. This latter grant of authority is not intended as
a directive that such authority be used generaly. This extreme

remedy could be harsh in its application and should be used
sparingly. Regardless of which procedure is followed, the state
taxing authority is entitled to a withholding order in an amount
not less than the amount permitted to be withheld under
Section 723.050 even though there is a court hearing on the
employee’s elaim that his earnings are essential for support.

Subdivision (d) makes clear that, regardiess of which
procedure is followed, no withholding order for taxes may be
issued unless the state tax lability cither appears on the face of

. the taxpayer’syreturn or has been determined in either an
administrative or judicial proceeding in which the taxpayer had
notice and an opportunity to be heard concerning such hability.
However, no review of the taxpayer’s tax liability is permitted
in proceedings under this section.

Few state tax liabilities are reduced to judgment. Subdivigon
{c) recognizes this and permits continuation of the present
practice.

Form of order. The withholding order for taxes must be
denoted as such on its face. The form of the order must comply
with rules of the Judicial Council. See Section 723.126.

Priority. A withholding order for taxes takes priority over any
prior order except one for support or another withholding order

" for taxes. As indicated in the Comment to Section 723.030, a
support order always takes priority over any other order. Thus,
where a support order is in effect and a subsequent tax order

is received, the employer will continue to withhold for support,
and the amount withheld pursuant to the tax order will be
dependent upon the amount of earnings left after subtracting
the amount withheld pursuant to the support order. Similarly,
where a tax order is in effect and a support order is served, the
suppert order again takes priority. The einployer will withhold
pursuant to the support order first, and the amount withheld
pursuant to the tax order will be dependent upon the amount
of earnings left after subiracting the arnount withheld pursuant
to the support order. See the Comments to Sections 723.030 and
723.050. However, where the prior order is for the collection of
a debt other than for taxes or support, the tax order displaces
the prior order, and the employer must withhold only pursuant
to the tux order until the tax debt is complctely paid. If the
earnings withholding order for taxes is satisfied during the
withholding period of the prior order (Section 723.022), the
employer must then again withhold pursuant to the prior order.,
Where there is a prior tax order in effect, the second tax order
is void; the employer may not withhold pursuant to the second
order and must promptly notify the agency which issued or
obtained the second order of the reason for his action. See
Section 723.108. h
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Procedure provided exclusive. The procedure for withholding
earnings for the collection of state tax liability provided in the
Employees’ Farnings Protection Law is exclusive. The
authorization, for example, to direct orders to third persons who
owe the taxpayer money found in Section 18807 (personal
income tax) and Section 26132 (bank and corporation tax) of
the Revenue and Taxation Code is limited by Section 723.031,
Subdivision {g) of Section 723.031 makes this clear. Section
723.031 deals, however, only with orders for the collection of
certain state taxes. The collection of federal taxes s
accomplished pursuant to federal law and cannot be limited by
state law. See INT. REv. CODE of 1954, § 7334(c). As to state and
local taxes not within the scope of Section 723.031, the tax
liability is treated the same as any other obligation, See
discussion supra.

Article 3. Restrictions on Earnings Withholding
Article 3. Restrictions on Earnings Withholding

§ 723.050. Maximum amount of earnings that may be withheld
723.050. {a) As used in this section, “nonexempt

earnings” for any workweek means the earnings of the
judgment debtor for that workweek less the sum of all the
following:

{1) An amount equal to the amount that would be
withheld for federal income tax purposes from the same
amount of earnings of a single person who claims. one
exemption.

{2) An amount determined by the State Administrator
which is representative of the amount that would be
withheld for federal social security tax purposes from such
amount of earnings.

(3) An amount determined by the State Administrator
which is representative of the amount that would be
withheld for state disability insurance taxes from such
amount of earnings.

{4) An amount equal to the amount that would be
withheld for state income tax purposes from the same
amount of earnings of a single person who claims one
exemption.

(3} An amount equal to 30 times the federal mininum
hourly wage prescribed by Section 6{a) (1} of the Fair
Labor Standards Act of 1938 in effect at the time .he
earnings are payable.

(b) Except as otherwise provided in Sections 723.030,
723.031, and 723.106, the maximum amount of the earnings
of a judgment debtor in any workweek which can be
withheld pursuant to this chapter is 25 percent of his
nonexempt earnings. If the amount computed under this
subdivision is not a multiple of one dollar ($1), fractional
amounts less than onpe-half dollar (80.50) shall be
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disregarded and fractional amounts of one-half dollur
(80.50) or more shall be rounded upward to the next :
higher whole dollar. If the total amount withheld is/ less

than five dollars ($5), nothing shall be withheld.

(¢) The State Administrator shall prescribe by
regulation the method of computing the amount to be
withheld in the case of earnings for any pay period other
than a week, which method shall be substantially
equivalent in effect to that prescribed in subdivision (b).

(d) The State Administrator shall prepare withholding
tables for determining the amount to be withheld from the

earnings of employees for representative pay periods. The
tables may prescribe the amounts to be withheld
according to reasonable earnings brackets. The tables
prepared by the State Administrator pursuant to this
subdivision shall be used to determine the amount to be
withheld in all cases where the tables permit computation
of the amount to be withheld.

Comment. Section 723.050 provides the standard exemption
applicable to all earnings withholding orders other than orders
for support, certain orders for taxes, and orders based on
multiple sources of eaisings. See Sections 723.030 (support);
723.031 (taxes); 723.106 (multiple sources of earnings). See also
Scction 723.051 (excription obtained by special hardship
showing).

Section 723.050 reflects policies similar to those underlying

Sections 302 and 303 of the federal Consumer Credit Protection
@_&:ﬂ: n determining the amount of the debtor’s earnings subject

to garnishment, under both this section and the federal law,
certain basic amounts withheld pursuant to law are. first
deducted. j federal law requires the deduction of all amounts

=]

actually “required by law to be withheld.” For example, the -
amount actually withheld for federal income tax purposes front
the debtor’s earnings is deducted in determining his earnings
subject to garnishment (“disposuble carnings”™). Thus, a debtor
claiming a greater number of exemptions will have less
withheld and therefore more subject to garnishment. This
produces the anomalous situation that a debtor with a large
family and greater needs may have more earnings garnished
than a single debtor with the same gross income and with more
limited needs. Moreover, the federal statute does not elaborate
upon what are considered to be “amounts required by law to be
withheld.” To alleviate these problems, Section 723.050 either
specifies precisely the amounts to be deducted in determining
the portion of the debtor’s earnings which are subject to
garnishment (“nonexempt earnings”) or directs the State
Administrator to fix such specific deductions. These items are
related to the types of deductions made under federal law; ie,
they are based on the amounts withheld for federal and state
income taxes, social security, and state disability insurance. See
paragraphs (1)-(4) of subdivision (a). However, the amount
deducted to determine nonexempt earnings is fixed according
tojformula and is not necessarily the amount actually deducted
from the debtur’s earnings. One of the major bendits of this

~55



scheme is that it permits tables to be prepared which indicate
the exact amount to be withheld from any given amount of
earnings. Subdivision (d) directs the State Administrator to
prepare tables which will be distributed to every employer
required to withhold earnings. See Section 723.107. An
employer therefore generaly need not make any computations

but will simply withhold pursuant to an earnings withholding
order the amount listed in the tables provided him.

Both the federal scheme and Section 723.050 make some
provisions for the effect of inflation. The federal statute,
however, merely provides a floor based on the federal
minimum wage. That is, the federal statuie does not permit the
creditor to reduce the debtor’s weekly disposable earnings
below an mnount equal to 30 times the federal ininimum wage.
As the federal minimum wage is increased, this floor is
increased accordingly. {(Under the current federal law, if a
debtor’s disposable earnings are less than $48 per week, no
garnishment is permitted; if his disposable earnings are
between $48 and $64, all his disposable earnings above $48 are
subject to garnishment; if his disposable earnings are more than
$64 a week, 25 percent of his disposable earnings are subject to
garnisment.) This floor is not an exemption excluded from
every debtor’s earnings. In contrast, paragraph (5) of
subdivision (a) provides a basic minimum exemption that is
always deducted in determining nonexernpt earnings.

Where an earnings withholding order for support is in cffcct,
the amount withheld pursuant to such order is deducted from
the carnings of the employee before computing the amount to
be withheld pursuant to any other order. See Sectinns 723.030
and 723.031 and Comments thegio. Suppose, for vxample, that
an employee’s earnings are $150 and a withholding order for
support is in effect which requires $40 to be withheld. In
determining the maximum amount which may be withheld

2/ purgmt to another earnings withholding order, the debtor is

treated as having $110 of earnings. The employer should refer
to the appropriate withholding table and determine how much
is to be withheld from $110 of earnings and withhcld that
amount under the ordinary withholding order. See
Recommendation Relating to Attachment, Garnishment, and
Exemytions From Execution: Employees’ Farnings Protection
Law, 10 CaL. L. REvisioN CoMM'N REPORTS 701, 700 (1971).

§ 723.051. Amounts essential for family support exernpt
723.051. The portion of his earnings which a judgment

debtor proves is essential for the support of himself or his
family is exempt from levy under this chapter. This
standard recognizes that the exemption provided by
Section 723.050 should be adequate except in rare and
unusual cases. Neither the judgment debtor’s accustomed
standard of living nor a standard of living “appropriate to
his station in life” is the criterion for measuring the
debtor’s claim for exemption under this section.

Comment. Section 723.051 is based on the exemption formerly
provided by subdivision (c) of Section 690.6. However, the
standard for the exemption provided here is more restrictive
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than former subdivision (¢) of Section 690.6 (“essential for
support” as compured to “necessary for the use”). This strict
standard recognizes that the liberal exemption provided by
Section 723.050 should be adequate except in extremely rare
and unusual cases. This section is not intended to be used for the
maintenance of a life style appropriate to the debtor’s station in
life or an accustomed standard while the debtor owes money on
unsatisfied judgments against him.

Former subdivision {c) of Section 630.6 prevented the debtor
from claiming the support exemption if the debt sought to be
collected was:

(1) Incurred by the debtor, his wife, or his family for the
common neccssaries of life.

(2) Incurred for personal services rendered by any
employee or former employee of the debtor.

In actual operation, the effect of the “common necessaries™
rule in California was to decide the question whether
competing creditors could reach a debtor's earnings neither
from the debtor’s point of view (the needs of the debtor’s
dependents were ignored) nor from the creditor’s viewpoint
{no consideration was given to whether the creditor was careful
to advance credit to the debtor only after ascertaining that his
credit worthiness showed an ability to pay or whether the
creditor provided the debtor with quality goods or services).
Rather, the claims of competing creditors for earnings could be
decided on the technical, and usually irrelevant, issue of what
was a “common necessary of life.” See, e.g., Los Angeles Finance
Co. v. Flores, 110 Cal. App.2d Supp. 830, 243 P.2d 139 (Sup. Ct.
L.A., App. Dep't. 1952). The “common necessary” exception
has accordingly been eliminated.

The exception which permitted a creditor who was a former
employee of the debtor to take a portion of the debtor’s wages
even though the debtor could show the money was necessary
for the support of his family has also been eliminated. This
exception was largely irrelevant to the low income debtor, for
such a debtor has no employees, and there is no indication that
this provision was actually used by creditors.

Article 4. Procedure for lssuance of Earnings Withholding Oiders

Article 4. Procedure for Issuance of
Earnings Withholding Orders

§ 723.100. Judicial Council authorized to prescribe practice
and procedure

723.100. The Judicial Council may provide by rule, not
inconsistent with this chapter, for practices and
procedures in proceedings under this chapter.

Comment. Article 4 outlines generally the procedure for
issuance and review of an earnings withholding order; however,
Section 723.100 authorizes the Judicial Council to provide by
rule for such special practices and procedures which it believes
necessary or desirable for judicial proceedings under this
chapter.



§ 723.101. Service; recovery of costs

723.101. (a) Service under this chapter shall be by
personal delivery or by registered or certified mail,
postage prepaid with return receipt requested. When
service is made by mail, service is completed at the time
the return receipt is executed by the recipient or his
representative.

(b) Notwithstanding Section 1032.6, except as provided
in subdivision (¢}, a judgment creditor is not entitled to
the costs of service under this chapter which exceed the
cost of service by certified mail with return receipt
requested.

{c) If the employer of the judgment debtor refuses to
accept service by registered or certified mail, the cost of
service by personal delivery may be recovered from the
judgment debtor.

(d) Where the employer of the judgment debtor
refuses to accept service by mail of an earnings

withholding order and the judgment creditor
subsequently serves such order by personal delivery and
his order is denied effect because an intervening order has
been given effect, upon application of the judgment
creditor, the court which issued the judgment creditor his
criginal earnings withholding order shall make a special
order directed to the employer to cease withholding
under the intervening order and to comply with the
original order. In these circumstances, for the purposes of
Section 723.022, service of the original order shall be
deemed complete on the date of service of the special
order directing the employer to comply with the original
order.

Comment. Subdivision {(a) of Section 723.10! specifies the
means by which service must be accomplished under this
chapter. Although personal service is authorized, it is
anticipated that the convenience and economy of service by
mail will result in the overwhelming use of this method. In any
event, subdivisions (b) and (¢) make clear that, regardless of
which means is actually used, the recovery of the costs of service
is limited to the cost of service by certified mail with return’
receipt requested unless this form of service is first refused by
the person being served. Only in such circumstances may the

which can arise where mail service has been refused. For
example, suppose creditor A mails an earnings withholding
orcer to his debtor’s employer and the employer refuses to
accept such mail. Creditor A then serves his order by personal
delivery but, in the meantime, creditor B has served an order
requiring the withholding of the wages of the sume debtor and
B’s order has gone into effect. It would be unfair to A to deny
him his priority because of the employer’s refusal. Accordingly,

=58a

/
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Subdivision (d) provides certain special rules for problems



subdivision {d) permits A to apply to the court which issued A’s
original earnings withholding order for an order to the
employer directing him to stop withholding pursuant to B
order and to give effect to A'’s earnings withholding order. So
that A may have the benefit of a full 120-day withholding period,
A’s earnings withholding order is deemed to have been served
on the date of service of the special court order made pursuant
to subdivision (d). It should be noted that subdivision (d) only
preserves the priority which A would have had
if the employer had accepted the mail service. Thus, where the
intervening order is a withholding order for taxes, A is not
entitled to displace the taxing agency. See Section 723.031. The
remedy provided by subdivision (d) is exclusive. A is not
entitled to recover amounts previously paid to B from either B
or the employer, and A’s order is not given retroactive effect.

§ 723.102. Application for issuance of earnings withholding
" order

723.102. A judgment creditor may apply for the
issuance of an earnings withholding order by filing an
application, in the form prescribed by the Judicial Council,
with the clerk of the court which entered the judgment
pursuant to which the earnings withholding order is
sought. '

Comment. Section 723.102 requires a judgment creditor to
apply for an earnings withholding order to the court which
granted him the judgment. For the required content of the
application, see Sectpn 723.121. For special provisions regarding

the issuance of a withholding order for taxes, see Section
723.031.

§ 723.103. Notice to judgment debtor

723.103. (a) At the time of filing an application for |

issuance of an earnings withholding order, the judgment
creditor shall mail the following to the judgment debtor:

{1}y A copy of the application for the earnings
withholding order.

(2) A notice of the application.

{(b) The papers specified in subdivision (a) shall be
mailed to the judgment debtor at his last known residence
address or, if no such address is known to the judgment
ereditor, such papers may be mailed to the judgment
debtor in an envelope marked *Personal—Important
Documents™ addressed to him at his place of employraent.

{c) The failure of the judgment debtor to recene the
papers specified in subdivision {a) does not affect *he
validity of a properly issued earnings withholding order.

Comment. Section 723.103 is designed to give the judgment
debtor notice of the imminence of an earnings withholding

order so that he will be able to attack the order or assert any
facts which may affect the amount of the order as scon as
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conveniently possible. For requirements for the application for -

an order and the notice of application, see Sections 723.121 and
723.122,

If the judgment creditor fails to comply with this section, he
may be subject to the ordinary sanctions for abuse of process
and contempt, and any order issued may be subject to attack on
grounds of intrinsic fraud. However, subdivision {c) makes
clear that, even though the judgment debtor fails to receive the
notice and forms, the validity of the earnings withholding order
is not affected.

§ 723.104. Issuance of earnings withholding order

723.104. Upon application of a judgment creditor, the
court clerk shall promptly issue an earnings withholding
order in the form prescribed by Section 723.125.

Comment. Scction 723.104 makes clear that an earnings
withholding order shall be promptly issued on the ex parte
application of a judgment creditor. The debtor may request 2
hearing pursuant to Section 723.105, have such order modified
or terminated, and even recover from the creditor amounts
withheld and paid over pursuant to such order; but this does not
affect the initia! issuance of the order.

§ 723.105. Hearing on application of judgment debtor; court
order after hearing; recovery of amounts already
withheld ar. paid over

793.105. (a) A judgment debtor may apply for a
hearing to claim an exemption under this chapter if:

(1} No prior hearing has been held with respect to the
earnings withholding order; or

(2) There has been a material change in circumstances
since the time of the last prior hearing on the earnings
withholding order.

(b) Application for a hearing shall be made by filing an
original and one copy of (1) the judgment debtor’s
application for hearing and (2) if he claims the exemption
provided by Section 723.051, his financial statement.

(¢) The hearing shall be held within 15 days after the
date the application is filed. The court clerk shall notify the
judgment debtor and the judgment creditor at least 10
days before the hearing of its time and place and shall
include with the notice to the judgment creditor a copy of
the application for hearing and the financial statement, if

any.

(d) If, after hearing, the court orders that the earnings
withholding order be modified or terminated, the clerk
shall promptly send a copy of the modified earaings
withholding order to the employer of the judgment <2btor
or notify the employer in writing that the earniags
withholding order has been terminated. The court may
order that the earnings withholding order be terminated
as of a date which precedes the date of hearing.
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(e) Except as provided in Section 7£3.106, if the
earnings withholding order is terminated by the court,
unless the court otherwise orders or unless there is a
material change of circumstances since the time of the last
prior hearing on the earnings withholding order, the
judgment creditor may not apply for another earnings
withholding order directed to the same employer with
respect to the same judgment debtor for a period of 125
days following the date of service of the earnings
withholding order.

{fy If an employer has withheld and paid over amounts
pursuant to an carnings withholding order alter the date
of termination of such order but prior to the receipt of
notice of its termination, the judgment debtor may
recover such amounts only from the judgment creditor. If
the employer has withheld amounts pursuant to an
earnings withholding order after termination of the order
but has not paid over such amounts to the judgment
creditor, the employer shall pay over such amounts to the .

Comment. Section 723.105 outlines generally the procedure
for the hearing of a debtor’s claims in opposition to withholding
his earnings pursuant to an earnings withholding order. Section
690.50 15 not applicable. 7

A debtor is not limited as to when he may apply for a hearing;
however, unless there has been a material change in either his
income or his needs, he may apply only once during the period

“the order is in effect. See subdivision {a). A similar limitation
applies to a judgment creditor who may not apply for the
issuance of an earnings withholding order directed to the same

employer for the same debtor for 125 days following the date of
service of a prior terminated order except in connection with
a multiple employment or unless the court orders otherwise or
there is 4 material change in eircumstances. See subdivision (e).

An application is made by the debtor by filing an original and
one copy of his application and, if necessary, his financial
statement. Subdivision (b). For the form of these documents,
see Sections 723.123 and 723.124. Upon receipt of these
documents, the matter is set for a prompt hearing and the clerk
is required to send the copies of the application and financial
statement to the creditor and notice of the hearing to both
parties. See subdivision (c}.

After hearing, the court may order that the earnings
withholding order be modified or even terminated. The date
fixed for termination of the order may precede the date of the
hearing. See subdivision {d). Where the date of termination is
made retroactive, an employer may have already withheld and
paid over pursuant to the earnings withholding order prior to
receipt of notice of termination. Subdivision {d) of Section
723.022 makes clear that the employer is not liable to the debtor
for such amounts, and subdivision {f) of this section authorizes
the debtor to recover such amounts from his ereditor.

Where amounts have been withheld but not yet paid over to the

-6l=



creditor, the employer is required to pay those amounts to

the employee-judgment debtor. See subdivision (f).

§ 723.106. Multiple sources of earnings

723.106. (a) As used in this section, “earnings”
includes all compensation {whether denominated as
wages, salary, commission, bonus, tips, or otherwise) for
personal services performed by an employee, whether
paid or payable by the employer or by any other person.

(b) Where a judgment debtor has earnings from more
than one source, an earnings withholding order may be
issued based on the debtor’s total earnings but directed to
one employer.

(c} An employer shall not be required to withhold
pursuant to this section an amount in excess of the lesser
of either of the following:

(1) The amount of earnings payable to the judgment
debtor by the employer after deducting all amounts
required to be withheld by law or by any contract which

is not revocable by the employee or at his instance.

(2) An amount equal to that which would be permitted
to be withheld if the total earnings of the debtor from all
sources were used in computing the amount that is
permitted to be withheld under Section 723.050.

(d) A judgment creditor may, at any time, request a
hearing to prove that the judgment debtor receives
earnings from more than one source and that the
judgment creditor should be granted an order requiring

cne employer to withhold a greater amount from the-

earnings payable by that employer than he would have to
withhold were he the judgment debtor’s only source of
earnings. The request shall set out the facts on which the
judgment creditor’s claim is based. The request shall be
made to the court to which application is made for the
earnings withholding order.

{e) The court shall set the matter for hearing after
receiving the written request together with an affidavit
stating that the judgment creditor has served a copy of the
request for hearing in the manner provided in Section
723.101. The court clerk shall notify the judgment dz2btor
and the judgment creditor at least 10 days before ihe
hearing of its time and place.

{f) The judgment creditor has the burden of proof on
the issue of his right to have a greater amount withheld by
one employer pursuant to this section. If the court finds
that the judgment creditor is entitled to an order requiring
an employer to withhold a greater amount from the
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judgment debtor’s earnings than the employer would
have had to withhold were he the judgment debtor’s only
source of earnings, the court shall make an appropriate
order.

(g} The hearing provided by this section may be
combined with a hearing under Section 723.105. If an
earnings withholding order has previously been issued
under this section, the court, after hearing held at the

request of either the judgment debtor or the judgment

creditor, may modify the prior order, and the clerk shall
promptly send a copy of the revised order to the employer
of the judgment debtor.

Comment. Scction 723.106 affords a creditor an opportunity to
require an employer to withhold more than he would otherwise
withhcld by a showing that the debtor has a greater source of
earnings than that one employer. This can occur both where the
debtor has two or more employers and where he is receiving
“earnings,” such as tips which are included under this section
as earnings for the purpose of computing the amount of
earnings which may be garnished. It should be noted that the
term “earnings” used here is still limited to compensation for
services rendered by an employee, i, an employee-employer
relationship is involved, even though the compensation for the
work performed may not come directly from the employer.
Where there are two employers, the creditor may, of course,
apply for separate withholding orders directed to each;
however, there may be advantages for both the creditor and
debtor in having only one of these two employers withhold the
total amount garnishable from the debtor’s combined earnings
from both employers.

Subdivison (¢} provides limitations on the amounts required
to be withheld under this section. Paragraph (1} makes clear
that an employer is never required to withhold more than the
basic net pay of the employee, ie, “the amount of earnings
payable to the judgment debtor by the employer after
deducting all amounts required to be withheld by law or by any
contrict which is not revocable by the employee or at his
instance.” Parugraph - (2) carries out the policy of Section
723050 with regard to tc2 debtor’s total earnings.

Although subdivision (d) permits a creditor to request a
hearing under this section “at any time,” after the matter has
been heard once a second hearing should not be required unless
and until there has been a change in circumstances that
warrants reconsideration of the issues.

Occasionally, in the multiple employment situation, only one
employer will be withholding pursuant to an order based on the
combined earnings of a debtor and a second employer will be
served with an earnings withholding order by a second
creditor—both of the latter being unaware of the prior order.
In: such circumstances, it is up to the debtor to claim relief from
the second order pursuart to Section 723.105. It should be noted
in this regard that Section 723.105 authorizes the court to
terminate the second order retroactively, and the debtor may
recover amounts already paid over to the second creditor.
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§ 723.107. Transmittal of order and information to employer

723.107. {a) The earnings withholding order, together
with the form for an employer’s return, shall be served
upon the designated employer by the judgment creditor.

{b) At the time he makes service pursuant to
subdivision (a), the judgment creditor shall provide the
employer with a copy of the informational pamphiet and
the withholding tables published by the Zate
Administrator.

(c) The State Administrator may promulgate rules and
regulations permitting waiver of or variances from the
requirements of subdivision (b}.

(d) An order not served upon the employer within 45
days after its date of issuance is void.

Comment. Section 723.107 prescribes what must be served
upon the employer by the judgment creditor and when such
service must be accomplished to be effective. The form for the
employer’s return is prescribed in Section 723.127. See also
Section 723.128 (informational pamphlet and withholding
tables).

§ 723.108. Employer’s return

723.108. Any employer who is served with an earnings
withholding order shall complete the employer’s return
on the form provided by the judgment creditor and shall
mail it to the judgment ereditor within 15 days from the
date of service.

Comment. Section 723.108 directs every employer to fill cut
and mail an employer’s return to every judgment creditor who
serves an earnings withholding order. Such a return must be
made cven though the order is not given effect. See Comment
to Section 723.023. For the form of the return, see Section
723.127.

§ 723.109. Limitation on obtaining additional earnings
withholding orders

723.109. if an employer withholds earnings pursuant to
an earnings withholding order, the judgment creditor who
_obtained such withholding order may not serve anocther
“withholding order on the same employer requiring him to

withhold earnings of the same employee during the 10
days following the expiration of the prior earnings

withholding order.

Comment. Section 723.109 precludes a creditor who has
obtained an earnings withholding order which has gone into
effect from serving another order during the 10-day period
following the expiration of his prior order. The purpose of this
limitation is to give other creditors a 10-day period during which
they can serve their earnings withholding orders while the
original creditor is precluded from competing with them. The
original creditor may appiy for the second earnings withholding
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order either before or after his prior order expires. But service
of the second order while the original order is in effect will be
ineffective under Section 723.023, and service during the 10-day
period following expiration of the original order is prohibited by
Section 723.109. Even though a creditor violates the 10-day
moratorium period, the employer may act pursuant to what has
been served upon him. See Section 723.156. Of course, after the
expiration of the 10-day period, the original creditor is treated
like any other creditor.

1t should be noted that each agency of the state is considered
a separate entity for the purposes of this chapter. See Section
7¢3.011 (e). Hence, even though one agency has been making
collection, a second agency may serve an earnings withholding -
order within the 10-day period provided in this section.

Article 5. Forms; Instructional Pamphlet; Withholding Toble

Article 5. Forms; Instructional Pamphlet;
Withholding Table

§ 723.120. Judicial Council to prescribe forms

723.120. The Judicial Council shall prescribe the form
of the applications, notices, orders, and other documents
required by this chapter and only such forms may be used
to implement this chapter. Such forms shall require the

“information prescribed by this chapter and such additional
information as the Judicial Council requires.

Comment. Section 723.120 requires the Judicizl Council to
prescribe the forms necessary for the purposes of this chapter.
Various sections prescribe information to be contained in the
forms; but, subject to these minimum requirements, the Judicial
Council has complete auchority to adopt and revise the forms
as necessary and may require additional information in the

forms.

§ 723.121. Application for earnings withholding order

723.121. The “Application for Issuance of Earnings
Withholding Order” shall be executed under oath and
shall include all of the following:

(#) The name and address of the judgment debtor and,
if known, his social security number.

(b) The name and address of the judgment creditor.

{¢) The date and place where the judgment is entered.

(d) The amount sought to be collected, indicating the
amount of the judgment, plus additional accrued items,
less partial satisfactions, it any.

(e} The name and address of the empleyer to whom the
order will be directed.

(f) The name and address of the person to whom the
withheld money is to be paid.

(g) The name and address of the person designated by
the judgment creditor to receive notices.
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. (h) A statement that the applicant has no inforication
or belief that the indebtedness for which the orucr is
sought has been discharged by a discharge granted to the
judgment debtor under the National Bankruptey Act or
that the prosecution of the proceedin g has been stayed in
a proceeding under the National Bankruptey Act.

(i) A staternent that the applicant has complied with

the requirements of Section 723.103.

Comment. Although Section 723.121 reqiires the application
to be executed “under cath,” this may generally be done by a
statement signed under penalty of perjury. See Section 2015.5.
The actual form for the application is prescribed by.the Judicial
Council. See Section 723.120.

§ 723.122. Notice of application

723.122. In addition to other information required by
the rules and regulations of the State Administrator, the
“Notice of the Application for Issuance of an Earnings
Withholding Order” shall inform the judgment debtor of -
all of the following:

(a) The judgment creditor has asked the court to order

the named employer to withhold from the earnings of the
judgment debtor the maximum amounts allowed by law
and to pay these amounts over to the person specified in
the application for the order in payment of the judgment
described in the application.

(b) The maximum amounts allowed by law to.be

withheld pursuant to Section 723.050 on illustrative -

amounts of earnings.

(c) No amount can be withheld from the earnings of a
judgment debtor (1) for a debt which he can prove has
been discharged by a discharge granted to him under the
National Bankruptcy Act or {2) where he can prove that
further proceedings for the collection of such debt have
been stayed in a proceeding under the National
Bankruptey Act.

(d) No amount can be withheld from the earnings of a
judgment debtor which he can prove is essential for the
support of hirnself or his family.

(e) If a judgment debtor wishes a court hearing to
prove that amounts should not be withheld from his
earnings, he shall file with the clerk of court two copies of
the “Application of Judgment Debtor for Hearing,” and, in
addition, if he claims the exemption referred to in
paragraph (d), he shall also file with the clerk two copies
of the “Judgment Debtor’s Financial Statement.”

Comment. The actual form for the notice of application is
prescribed by the Judicial Council. See Section 723.120.
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§ 723.123. Form for application of judgment debtor for
hearing

793.123. The “Application of Judgment Debtor for
Hearing” shall be executed under oath. Where the
judgment debtor claims the exemption provided by
' Section 723.051, his application for 2 hearing shall indicate
how much he believes should be withheld from his
earnings each pay pericd by his employer pursuant to the
earnings withholding order.

Comment. Although Secticn 723.123 requires the application
to be executed “under cath,” this may generally be done by a
statement signed under penalty of perjury. See Section 2015.5.

The actual form for the application is prescribed by the Judicial
Council. See Section 723.120.

§ 723.124. Judgment debtor’s financial statement

723.124. The “Judgment Debtor’'s  Financial
Statement” shall be executed under oath and shall in:.clude
all of the following information:

() Name, age, and relationship of all perscns
dependent upon judgment debtor’s income. '

(b) All sources of the judgment debtor’s earnings and
other income and the amounts of such earnings and other
income.

(c) All sources and the amounts of earnings and other
income of the persons listed in subdivision (a).

(d) A listing of all assets of the judgment debtor and of
the persons listed in subdivision (a) and the value of such
assets.

(e) All outstanding obligations of the judgment debtor. -

{f) Any extraordinary prospective expenses that would
justify a reduction in the amount of earnings that would
otherwise be withheld pursuant to Section 723.050.

(g) Whether any earnings withholding orders are in
effect for the judgment debtor or the persons listed in
subdivision {a).

Comment. Although Section 723.124 requires the financial
statement to be executed “under oath,” this may generally be
done by a statement signed under penalty of perjury. See
Section 2015.5. The actual form for the financial statement is
prescribed by the Judicial Council. See Section 723.120.

§ 723.125. Earnings withholding order

723.125. The “Earnings Withholding Order” shall
include all of the following:

{a) The name and address of the judgment debtor and,
if known, his social security number.

(b) The name and address of the employer to whom
the order is directed.

(c) The date and place where the judgment was
entered and the name of the judgment creditor.
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(d) The maximum amount that may be withheld pursuent to
the order {the amount of the judgment, plus additional ac-

crued items, less partial satisfactions, 1if any).
(e) A description of the withholding period and an

order to the employer to withhold from the earnings of the
judgment debtor the amount required by law to be
withheld or the amount specified in the order, as the case
may be, during such period.

(i An order to the employer to pay over to the
judgment creditor or his representative at a specified
address the amount required to be withheld pursuant to
the order in the manner and within the times provided by
law.

(g) Anorder that the employer fill out the “Employer’s
Return” and return it by first-class mail to the judgment
creditor or his representative at a specified address within
15 days after service of the earnings withholding order.

Comment. Section 723.125 specifies the information to be
included in the earnings withholding order. The form of the
order is prescribed by the Judicial Council. See Section 723.120.
Special forms are prescribed for earnings withholding orders for
support or taxes. See Section 723.126. :

§ 723.126. Earnings withholding orders for support or taxes

793.126. The requirements of Section 723.125 do not——-
apply to an earnings withholding order for taxes or for
support. The Judicial Council shall prescribe the form and
contents of withholding orders for taxes or for support.

Comment,  Although the information listed in Section 723.125
will be necessary in an earnings withholding order for support
or taxes, such orders have special rules concerning priority,
duration, and amounts that may be withheld. See Sections
793.030 and 723.031. Accordingly, the form and content of these
special orders is left to determination by the Judicial Council.

§ 723.127. Employer’s reburn

723.127. (a) The “Employer’s Return” shall be
executed under oath and, in addition to other matters
required by rules and regulations of the State
Administrator, the form for the return provided to the
employer shall state all of the following information:

(1) The name and address of the person to whom the
form is to be returned.

(2) A direction that the form be mailed to such person
no later than 15 days after the date of service of the
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earnings withholding order.

{3) The name and address of the judgment debtor and,
if known, his social security number.

(b) In addition, the employer’s return form shall
require the employer to supply all of the following
information:

(1) Whether the judgment debtor is now employed by
the employer or whether the employer otherwise owes
him earnings.

(2) If the judgment debtor is employed by the
employer or the employer otherwise owes him earnings,
the amount of his earnings for the last pay period and the
length of this pay period.

(3) Whether the employer is presently required to
comply with a prior earnings withholding order and, if so,
the name of the judgment creditor who secured the prior
order, the court which issued such order, the date it was
issued, the date it was served, and the expiration date of
such order.

Comment. Section 723.127 specifies the information to be
—included in the employer’s return, The form for the return is
prescribed by the Judicial Council. See Section 723.120.
Although Section 723.127 requires the employer's return to be’
executed “under oath,” this may generally be done by a
statement signed under penalty of periury. See Section 2015.5.

§ 723.128. Informational parnphlét and withholding tables

723.128. (a) The State Administrator shali prepare an
informational pamphlet for employers and revise or
supplement it to reflect changes in the law or rules
regulating the withholding of earnings.

(b) The State Administrator shall publish the
informational pamphlet and the withholding tables
adopted by him pursuant to Section 723.050. H: may
impose a charge for copies sufficient to recover the oot of
printing.

Comment. Subdivision (a) of Section 723.128 requires the
preparation of an informational pamphlet that contains the
information necessary so that an employer may comply with the
law. The creditor provides the employer with a copy of the .
pamphlet with the earnings withholding order. See Section

723.107. ‘
Subdivision (b) authorizes, but does not require, the State

Administrator to recover the cost of printing inforrqational
pamphlets and withholding tables from persons required or
desiring to obtain such materials.



Article 6.  Administration and Enforcement
Article 8. Administration and Enforcement

§ 723.150. State Administrator

723.150. Except for those duties required of the Judicial
Council, the State Administrator shall administer this
chapter.

Comment. The State Administrator is the Director of
Industrial Relations. See Section 723.011 (defining “State
Administrator”) and the Comment to that section.

§ 723.151. Bules and regulations

723.151. (a) The State Administrator, in accordance
with the provisions of Chapter 4.5 (commencing with
Section 11371) of Part 1 of Division 3 of Title 2 of the
Govermment Code, shall adopt, amend, and repeal such
rules and regulations 2s are reasonably necessary for the
purpose of administering this chapter and as are not
inconsistent with this chapter.

(b) The State Administrator shall prescribe by
regulation the pay period or pericds to which varicus
forms of compensation, such as commissions, bonuscs,
retroactive pay increases, and the like, are to be allocated
and the method of computing the amount to be withheld
from such forms of compensation under Section 723.050.

Comment. Section 723.151 requires that rules and regulations
be adopted, amended, and repcaied in accord with the
Admiunistrative Procedure Act. Such rules include specific
requirements regarding the treatment of various forms of “back
pay.” See subdivision (b}.

§ 723.152. Liaison with federal administrator
793.152. The State Administrator may perform all acts

required by the Administrator of the Wage and Hour
Division of the United States Deparlment of Labor as
conditions to exemption of this state from the earnings
garnishment provisions of the Consumer Credit
Protection Act of 1968 (15 US.C. Secs. 1671-1677),
including, but not limited to:

(a) Representing and acting on behalf of the stute in
relation to the Administrator of the Wage and hiuur
Division and his representatives with regard to any maiter
relating to, or arising out of, the application,
interpretation, and enforcement of the laws of this state
regulating withholding of earnings. .

(b} Submitting to the Administrator of the Wage and
Hour Division in duplicate and on a current basis, a
certified copy of every statute of this state affecting
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earnings withholding, and a certified copy of any decision
in any case involving any of those statutes, made by the
Supreme Court of this state.

{c) Submitting to the Administrator of the Wage and
Hour Division any information relating to the
enforcement of earnings withholding laws of this state
which he may request.

Comment. Scction 723.152 authorizes the State Adinistrator to

do whatever is required by the federal administrator to obtain
and maintain a state exemption from the earnings garnishment
provisions of the Consumer Credit Protection Act. A similarly
broad grant of power as that contained in the first paragraph of
Section 723.152 is found in Government Code Section 25210
{county participation in Economic Opportunity Act of 1964).
Subdivisions (a), {b), and {(c) are based on the language of 29
Code of Federal Regulations Section 870.53(a), requiring the
State Administrator to act as liaison with the federal
administrator.

§ 723.133. Enforcement of orders

723.153. Any order of the court made pursuant to this
chapter may be enforced by the court by contempt or

other appropriate order.

Comment. Section 723.153 makes clear the power of the court
to compel obedience to its orders. See Sections 128 and 1209(5).
See generally Part 3, Title 5 {Sections 1209-1222).

§ 723.154. Fraudulent withholding by employer

723.154. If an employer withholds earnings pursuant to
this chapter and, with the intent to defraud either the
judgment creditor or the judgment debtor, fails to pay
such withheld earnings over to the judgment creditor, the
employer is guilty of a misdemeanor.

Comment. Section 723.154 is based on Labor Code Section 227

igfai}:lure to make agreed payments to health, welfare, or similar
und}.

§ 723.155. Employer not to defer or accelerate payment of
earnings

723.155. No employer shall defer or accelerate any
payment of earnings to an employee with the intent to
defeat or diminish the satisfaction of a judgment pursuant
to the procedures provided by this chapter.

Comment. Section 723.155 simply makes clear that an
employer may neither defer nor accelerate payment of
earnings to an emnployee in an attempt to avoid compliance
with an earnings withholding order. - —

§ 723.156. Remedies ¢ judgment creditor

723.156. (a) If an cmployer fails to withhold or to pay
over the amount he is required to withhold and pay over
pursuant to this chapter, the judgment ereditor may bring

a civil action against such employer to recover such
amount.
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(b) Notwithstanding subdivision (a}), an emplover who
complies with uny written order or written notice which
purports to be given or served in accordance with the
provisions of this chapter is not subject to any civil or
criminal liability for such compliance unless he has
actively participated in a fraud.

Comment. Section 723.156 authorizes suit by a creditor
against an employer both where the eraployer fails to withhold
properly and where he fails to pay over amounts withheld. This
remedy is independent of the procedure provided in Chapter
2 (Sections 717-723) of this part, and Section 723.156 makes
clear that supplemental proceedings under Chapter 2 are not a
prerequisite to suit by the creditor against the employer.

Whether or not the court can order the employer to withhold
and pay over in a Chapter 2 proceeding is a matter not dealt
with in the Employees’ Earnings Protection Law.

Of course, in addition to the remedy Section 723.136 provides
to the judgment creditor, the court has the power to compel
obedience to its orders through exercise of the contempt power.
Sec Section 723.153 and Comment thereto.

Subdivision (b}, however, makes clear that an employer is
protected from liability where he complies with an order or
written notice which appears proper on its face. Occasionally,
through mistake, inadvertence, or even deliberate misconduct,
an employer may be sent an order or notice which appears valid
but which has been improperly obtained or served. For
example, a creditor may violate the 10-day moratorium on
service of a second earnings withholding order. See Section
723.103 and Comment thereto. The employer is not required in
such circumstances to go beyend the document itself and is not
subject to liability where he complies with its directions and is
not actively participating in a fraud. The remedy of the injured
party in such a case is to proceed against the person who sent
the improperly obtained or falsified document.

This section also makes clear that, where an employer is
" complying with a prior order, he is not liable for failing to
comply with a subsequent valid order—even though the prior
order is in fact invalid—unless he is actively participating in a
fraud.

§ 723.157. Fees of clerk

723.157. The fee for filing an application for an
earnings withholding order under Section 723.102 is two
dollars ($2). No other filing fees may be charged under
this chapter.

Financial Code

§ 15406 (repealed)

SEC. 13. Section 13406 of the Financial Col= is
repealed.

15406:  The shures und eertifientes for funds reecived of
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metnbers of any eredit union and ell the seeumulation on
sueh shares and eertifientes are exempt frem sale em
execttien and proeecedings supplementary thereto; to the
ermount of one theusand fve hundred dollars {61,500 The
procedure set forth i Seetion 600-50 of the Gode of Giwil
Procedure shall be followed in elnindng Hie exemphion
frorn exeeution pursuant to this seeHon:

Comment. Section 13406 is superseded by the provisions of

Section 890.7 of the Code of Civil Procedure. See -

Section 690.7 and Comment thereto.

Labor Code

§ 300 (amended). Wage assignments

SEC. 14. Section 300 of the Labor Code is amended to
read:

300. (a) As wused in this section, the phrase
“assignment of wages” includes the sale or assignment of,
or giving of an order for, wages or salary.

(b) No assignment of ; er erder for wages or sulary,

~ earned or to be earned, shall be is valid unless al/ of the

4

Sfollowing conditions are satisfied:
{at Sueh (1) The assignment is contained in a separate

written instrument, signed by the person by whom the - -

ssid wages or salary have been earned or are to be earned,
and identifying specilically the transaction to which the
assignment relates ; and .

5% (2) Where sueh the assignment of er eféer for
wages or selary is made by a married person, the written
consent of the husbend er wife spouse of the person
making sweh the assignment or erder is attached to sueh
the assignment er erdes; und . No such consent is required
of any married person (i) after the rendition of a
Judgment decreeing his legal separation from his spouse or
(ti) if the married person and his spouse are living
separate and apart after the rendition of an interlocutory
Jjudgment of dissolution of their marriage, if a written
statement by the person making the assignment, setting
forth such facts, is atiached to or included in the
assignment.

{e}¥ (3) Where sueb the assignment er order for wages
or salary is made by a minor, the written consent of a
parent or guardian of suek the minor is attached to suek

order of the assignment ; and

+d} (4} Where sueh the assignment of er erder for
wages oF salney is made by a person who is unmarried or
who is an adult or who is both unmarried and adult, a
written statement by the person makmg sueh the
assignmentffer erdes , setting forth such facts, is attached to
or included in saeh the assignment er order: .
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{e+ (5) No other assignment ef erder exists in
connection with the same transaction or series of
transactions and a written statement by the person making
saek the assignment er erder to that effect; is attached
therete fo or included therein; and in the assignment

£+ (6} A copy of sueh ar the assignment er erder and
of the written statement provided for in subdivision e
kereof paragraphs » , authenticated by a notary public
shall have been is filed with the employer, accompanied
by an itemized statement of the amount then due to the
assignees.

(7} provided; thmt at sueh Hme Af the time the
assignment is filed with the employer, no other
assignment e erder for the payment of eny wage- er
saieey of the employee is subject to payment; and oo
attpelnent o levy on exeeation earnings wzthholdmg
order against saigd his wages or salary is in force. Anv valid
asstemnent; when Hed in secordunee with the provisions
eeﬁtameémghﬁl}m-epneﬁ{ywﬁfespeetteaﬁy
subsequently filed essignment oF order or subsequent
attechment or levy on excention Any pewer of atterney
%e&s%tgﬁefeeﬁeekwesef&&}afy&hﬂﬂbefeveeﬂbie&t&ﬁu
e by the maker thereof

(c) A valid assignment of wages in effect at the time an
earrings withholding ovder is served suspends the
operation of the earnings withholding order until after
the end of the pay period during which the earnings
withholding order is served. Thercafter the employer

(2),(+4) ard
(57)

shall withhold fram the employee's wages or salary pursuant

to‘ the earnings withholding order without regard to whethei-

the assignment remains in effect.

No sasiprnent of of erder for wages or salary shall be
vahd widess at the timne of the malking thereof; such wasges
oF salary have been earned; exeept for the neeessities of
life and then only to the person or persons fumishing sueh
necessities of life direetly and then only for the ameunt
needed to farnish sueh neeessities:

(d} Under any assignment of ; ex¥ erder fer wages or
salary to be earned , a sum not to exceed50per centum of
the assignor’s wages or salary ; and net te execed 25 per
eenturn of the assieror’s wages o saiary; upon the showing
that sueh wages or salary are neecessary for the support of
kis mother; father; speuse; children er otncr members of
his faraily residing in iy State and supported in whele or
in patt by his labser; shall be withheld by, and be collectible
from , the assignor’s emvloyer at the time of each payment
of such wages or salary.
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fe) The employer shall be is entitled to rely upon the
statements of fact in the written statement provided for in
subdivisiens &) and e} kereof paragraphs (2), (4), and
(5) of subdivision (b) , without the necessity of inquiring
into the truth thereof, and the employer shall incur no
liability whatsoever by reason of any payments made by
him to an assignee under any assignment er erder in
reliance upon the facts so stated.

() An assignment of wages to be earned is revocable at

any time by the maker thereof. Any power of attorney to— -

assign or collect wages or salary is revocable at any time
by the maker thereof. No revocation of such an assignment
or power of attorney is effective as to the employer until

- he receives written notice of revocation from the maker.

(g) No assignment of er erder for wages er salary,
earned or to be earned, shelt be is valid under any
circumstances ;s if the wages or salary earned or to be
earned are paid under a plan for payment at a central
place or places established under the provisions of Section
204a of this eede .

(i) This section shall does not apply to deductions
which the employer may be requested by the employee to
make for the payment of life, retirement, disability or
unemployment insurance premiums, for the payment of
taxes owing from the employee, for contribution to funds,
plans or systems providing for death, retirement,
disability, unemployment, or other benefits, for the
pavment for goods or services furnished by the employer
to the employee or his family at the request of the
employee, or for charitable, educational, patriotic or

similar purposes.

Comment. Section 300 is amended to make the section
consistent with the Employees’ Earnings Protection Law
(Cone Civ. PRoC. § 723.010 ef seq.).

Subdivision (a). Subdivision (a) simply makes clear that the
shortened phrase “assignment of wages” continues prior law as
to the kind of instrument dealt with in this section.

Subdivision (b). Paragraphs (1) through (6) of subdivision
{b) continue generally without substantive change provisions
formerly contained in Section 300. A sentence has been added
to paragraph (2) to provide a limited exception from the
requirement of spousal consent. Paragraph (7) continues
without substantive change a provision formerly contained in
Section 300 except that the former reference to the attachment
or levy on execution against wages or salary is replaced by a
reference to an earnings withholding order to conform to the
procedure provided by the Employees’ Earnings Protection
Law, and the former reference to priority of wage assignments
has been superseded by paragraph {7} and subdivision (c).

Subdivision (c¢). Subdivision (c) clarifies the relationship
between a valid wage assignment and a subsequently served

_earnings withholding order. Where a wage assignment is in

“effect and an earnings withholding order is served, the

employer shall not withhold pursuant to the order until after
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the end of the pay period during which the order was served.
Thus, the wage assigmment is, in elfect, given an exclusive
preference for that pay period and the debtor is given an
opportunity to put his affairs in order. Such action may include
revoking the wage assignment as to uncarned wages pursuant
to subdivision (f}. Even where the debtor revokes the wage
assignment prior to the end of the pay period (but after receipt
of un earnings withholding order), the operation of the order is
suspended until after the current pay period. Hence, the debtor
is afforded an opportunity to retain his unearned wages for the
current pay period only. After such moratorium, the earnings
withholding order has a priority over the assignment J the
latter remains in effect. The unlimited preference foraerly
given to an assignment of uncarned wages or salary is Hot
continued because this preference would permit a judgment
debtor to give preference to one creditor and to defeat the
claims of other creditors who seek to collect on their judgments
under the Employees” Earnings Protection Law. '
Subdivision (d). See the Comment ro sukdivision (f).
Subdivision fe). Subdivision (e) continues the substance of a

provision formerly found in Section 300 and extends the scope
of the former provision to cover the statement provided for in
paragraph (2) of subdivision (b).

Subdivision (f). The first sentence of subdivision (f), which
makes an assignment of unearned wages or salary revocable at
any time by the maker thereot, replaces the former provision
of Section 300 which invalidated an assignment of wages or
salary unless such wages were earned or the assignment was for
necessities or for support. The former provision also restricted
the amount of unearned wages or salary that could be assigned.
The former 50-percent limitation on the amount of wages or
salary that ¢an be assigned has been continued in subdivision
(d). The former 25-percent “hardship” limitation has not been
continued because subdivison (f) permits the person making
the assignment of wages or salary to be earned to revoke the
assignment at any time. Thus, where an assignment becomes
too onerous, especially after service of an earnings withholding
order, the assignment may be revoked. The delayed preference
given the earnings withholding order under subdivision (¢} will
generally require persons having judgments, including support
orders, to use the procedure provided in the Employees’
Earnings Protection Law—rather than Section 300—to enforce
their judgments; but it avoids conflict between wage
assignments and orders issued pursuant to the Employees’
Farnings Protection Law.

Subdivisions (g) end (h). Subdivisions (g) and (h) continue
without substantive chitie provisions formerly contained in
Section 300. Other statutes may authorize deductions from
employees’ wages or salary without compliance with this
section. E.g, Govt,CODE §§ 1158, 12420, 13922, 20135. It should
be noted that the inapplicability of Section 300 to the deductions
referred to in subdivision (h) means not only that compliance
with the formalities and limitations provided in Section 300 is
not required but also that Section 300 provides no special
preferences for such deductions.

=Th=
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§ 2929 (amended). Discharge from employment because of
wauge garnishment

SEC. 15. Section 2979 of the Labor Code is amended to
read:

2925. (a) As used in this section:

(1) “Garnishment” means any judicial procedure
through which the wages of an employee are required to

be withheld for the payment of any debt.

(2) “"Wages™ has the same meaning as that term has
under Section 200.

(b) No employer may discharge any employee by
reason of the fact that the garnishment of his wages has
been threatened.

(c) No employer may discharge any employee by
reason of the fact that his wages have been subjected to
garnishment for the payment of one judgment.

(d} No employer may discharge any employee by
reason of the fact that his wages have been subjected to
garnishment pursuant to Section 723.030 of the Code of
Civil Procedure (support order), and the fact that an
employee’s wages have been subjected to garnishment
pursuant o that section shall not be counted for the
purposes of subdivision (c).

fe) A provision of a contract of employment that
provides an employee with less protection than is
provided by this subéivisien subdivisions (b), (c), and (d)
is against public policy and void.
ter

() Unless the employee has greater rights under the
contract of employment, the wages of an employee who is
discharged in violation of this section shall continue until
reinstatement notwithstanding such discharge, but such
wages shall not continue for more than 30 days and shall
not exceed the amount of wages earned during the 30
calendar days immediately preceding the date of the levy
of execution upon the employee’s wages which resulted in
his discharge. The employee shall give notice to his
employer of his intention to make a wage claim under this
subdivision within 30 days after being discharged; and, if
he desires to have the Labor Commissioner take an
assignment of his wage claim, the employee shall file a
wage claim with the Labor Commissioner within 60 days
after being discharged. The Labor Commissioner may, in
his discretion, take assignment of wage claims under this

.subdivision as provided for in Section 96. A discharged
-employee shall not be permitted to recover wages under

this subdivision if a criminal prosecution based on the
same discharge has been commenced for viclation of
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Section 304 of the Consumer Credit Protection Act of 1968
{15 US.C. Sec. 1674).

(g) Nothing in this section affects any other rights the
employee may have against his employer.,

(h) This section is intended to aid in the enforcement
of the prohibition against discharge for garnishment of
earnings provided in the Consumer Credit Protection Act
of 1968 (15 U.S.C. Secs. 1671-1677) and shall be interpreted
and applied in a manner which is consistent with the
corresponding provisions of such act.

Comment. Subdivision (d) is added to Section 2929 to prohibit
discharge of an employee because his wages have been
subjected to garnishment pursuant to an order for support. This
subdivision also makes clear that such a garnishment, even
though made pursuant to a judgment, is not to be considered

under subdivision {¢).

Welfare ond Institutions Code

§ 11489 (technical amendment)

Stc. 16, Section 11489 of the Welfare and Institutions
Code is amended to read: _ '

11489. After judgment in any court action brought to
enferce the support obligation of an absent parent
pursuant to the provisions of this chapter, a writ of
exeeution ruy be issued against onethalf of the earnings of
entoreement of sueh writ of exeention: the court may issue
an earnings withholding order under Section 723.030 of
the Code of Civil Procedure to enforce such obligation.

Comment. Section 11489 has been amended to conform to
changes made by Chaper 25 (commencing with Section
723.010} of the Code of Civil Procedure. Compare Civil Code
Section 4701. See also Section 723.030 of the Code of Civil
Procedure and the Comment to that section.

Operative Dote

SEc. 17. This act shall become operative on July 1,
1973, but the Director of Industrial Relations and the
Judicial Council may, prior to that date, do whatever is
necessary so that this act may go into effect on July 1, 1973.
The Director of Industrial Relations shall publish the
earnings withholding tables and informational pamphlets
referred to in Section 723.128 before July 1, 1973. The
Judicial Council shall prescribe by rule the necessary forms
as required by Section 723.120 before July 1, 1973.

Comment. The operative date of this act is delayed until July
1, 1973, to allow sufficient time for state and local public officials
and the public to become familiar with the new law and to
develop the necessary forms and procedures.
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wages in supplementary proceedings without regard to the restrictions con-
tained in section 303(a) of the Act. To hold that an employee loses the
protection of the Act merely because his wages are rald by the bank deposit
method of payment would completely frustrate the purposes of the Act. The
credlt in the bank is simply a convenient method which the employer has de-
vised for his own convenience to facilitate payment of the wages and it

should not be used to deprive the employee of his right to receive that portion
of his earnings guarenteed to be exempt from garnishment under the Act. The
garnishment restrictions were designed to "relieve countless debtors driven by
econcomic depression from plunging into bankruptcy and insure a continued means
of support for themselves and their families", (H. Rept. No. 1040, p. 211) and
they should be construed to carry out the intent and purpose of Congress.

In mumerous cases adjudicated under other State and Federal statutes, the courts,
in order to effectuate the purposes of a statute, have held that exempt earn-
ings of a debtor or other exempt funds do not lose their exempt character

by being deposited in a bank account. Moreover, these cases we have found so
far involve situations where the exempt funds have been voluntarily placed in

8 bank account by the debtor. This principle would apply a fortiori to situs-
tions where, as here, the crediting of the account is the method chosen by the
employer to effectuate the payment of wages and acceptance of the plan is a
condition precedent to employment. Nor do we believe that the restrictions
contained In section 303(a) of the Act are limited to situations where the
exempt wages are still in the hands of the employer. The restrictions apply to
earnings paid or rayable, and the maximum amount which may be subjected to
garnishment, defined as any procedure through which the earnings are required to
be withheld in payment of any debt, "may not exceed" the amounts prescribed in
the Act. Certainly we should not impose upon the statute restrictions or
limitations which would tend to defeat or restrict the manifest purposes of the
Act.

In conclusion, we are of the opinion that the garnishment of earnings in a bank
account under the circumstances of this case is an unrestricted garnishment of
earnings prohibited by section 303(a) of the Act. Purther, if the earnings are
subjected to garnishment while in the hands of the employer or its agent, the
bank, before they are credited to the employee's account the earnings are not
subject to further attachment after the transfer is made,

In order to effect a remedy for this problem, we shall have one of our com-
riiance officers contact you to investigate this matter.

Sincerely,
/s/ Horace E. Menasco

Horace E. Menasco
Administrator



