#36.26 11/14/72
Memorandum 72-T4

Subject: Btudy 36.26 - Condemnation {Acquisition, Removal, and Relocation
of Structures and Related Problems)

At the Cctober meeting, the Commission discussed “the problem presented
vwhen & structure is located partly on land being acquired for public use anmd
partly on land not being scquired. The matter was referred back to the staff
for further study and preparation of a staff proposal, with particular atten-
tion to the conditions under which the structure could be acquired, the right
of the owner io challenge or agree to the removal and, finally, relocation of
structuree for the owner.

The problem of building remnants was originally called to the Commis-
sion's attention by the City of Los Angeles. See portion of letter attached
&5 Exhibit I (pink). For & California provision dealing witk building remnant
condemnation, see Exhibit II (yellow). For a North Carolina statute dealing |
with the seme sort of problem, see Exhibit III (green).

The staff's proposal is attached as Exbibit IV (gold)}. Most of the pro- |
vieions set out in Exhibit IV bhave previously been approved but they have
been reorganized and are included so that the new provisions will appear in

context.

Acquisition of Entire Btructure With Owner's Consent

The Commission previously has approved a provision authorizing the aequi-
gition of all or part of a remainder by eny means expressly consented to by the
owner. This provision, previously Section 1240.410, has beer remumbered and |
is continued me Section 1240.150 (page 2 of Exhibit IV). We have drafted a
comparable provision authorizing the acquisition with consent of the owner
of an entire structure. This provision is set out as Section 1240.160 (pages

4b=5 of Exhibit IV).
le



Condemnation of Entire gStructure

We have revised the article on excess condemnation to include a provision
suthorizing taking of an entire structure. The new provision is Seetion
121:0.420 (pages 10-11 of Exhibit IV). This provision does not authorize the

condemnor to condemn the structure to relocate it becsuse otherwise the Pro-

vision could be used for recoupment. Note that the resolution of necessity
is not conclusive on necessity. If objection is made to the taking of the
entire structure, the condemnor must prove that the taking is authorized by

Section 1240.420. See Section 1240.430 (pages 12-13 of Exhibit Iv).

Performance of Work to Reduce compensation to gwner

We have generalized from former Section 970 of the Streets and Highways
Code (attached as Exhibit V--blue) to permit the public entity to relocate a
structure for the owmer and to do other work for the owner as an offset
against compensation. The new provision (page 16 of Exhibit IV) permits the
public entity to do work on the owner's property to mitigate the adverse
effects of the project. This should often be economical snd desirable because
the work can be sccomplished by the same contractor and at the same time as
work on the public project is accomplished. We believe the provision is highly
desirable and recommend its inclusion in the compensation chapter of the com~
prehensive statute. ‘

Respectfully suhmitted:.,

Bruce Donald
Counsel
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EXHIBRIT I

g California Law Revision . - o
. Commission S o  Page 3.

We alsc believe that some consideration should be given
expressly suthorizing condemnation of an entire bullding vwhen a
portion only of it is located within the proposed street right of -
way. This 1s a type of "remnant condemnetion” which is often
necessary 1n older sections of this city. Often a bullding lying
partially within and partialiy outside of a right of way should be
demolished rether than remodeled. However, the remainder of the
jand is suitable for future development and should not ‘be acquired
as a remnant or otherwise. The City of Los Angeles has been making

‘guch building remnant acquisitions without specific statutory

authority. We do not know what the effect of enacting Section 421
would be upon such acquisition.- ' :

‘We believe tnat there should be a conclusive presumption
available to allow the acquisition of & building remmant. We
feel this is needed because: (1) It is extremely difficult. for
thé City to perform remodeling on a remainder of a building. In
the past, we have received cooperation from owners, They have ‘
done this work at the expense of the City. Absent such cooperation,
the problem of the City contracting to do work of a private
nature and designed for private g:n;on&s is extremely difficult of
solution. (2) The question of liability for loss of personal
property or for injury to trespassers should the builiding be "cut
and shored" and not closed up, is serious and not settled; and
(31 The existence of an old and poorly oriented or mis-oriented
building upon a remainder of a lot will adversely affect the
neighborhood. '

Aa your staff ts out, the leading cese on this lzsua
18 the "Rodoni" case, ‘That case arose in s rural area of this
state, ~Special consideration should be given to the problems faced
by government in the urban areas, BExcess or protective acquisitions
are of grester necessity in cities than in rural aress., Such -~
condesnations should be permitted even though the "substantially
equivalent® test is not satisfied. o '

Yours very truly,
1 "~ ROGER ARNEBERGH, Clty Attorney

By WW

NORMMAN L, ROBERTS
Deputy City Attorne

NLR:ph
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EXHIBIT IX
Ins Angeles County Flood Control Act

e

;

Sec. 7. Section 164 is Terchy added to said act, €0 read:
© See. 163, Whenever a part only of a house or other strue-
' ture must be taken or removed in order to use the land on which

such structuge i situated for flood eontrol or water conservation
purposes snd the severance of anch portion of the strueture
froi the whele structure would cause a substantial damage to

. the siructure, the Board of Supervisors of the Los Angeles
Owntyl'hdh Control District may sondemn or otherwise

ire the entre house or structure and thereafter sell or other-
earise the said structure to be removed from the portion

of the Jand so required for s public use,
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EXHIBIT ITI
CH, T39-740 SESRION LAWS—1967
H. B. 216 CHAPTER 740

AX ACT TO AUTHORIZE THE CITY OF CHARLOTTE TO ACQUIRE
AN ENTIRE STRUCTURE WHEN IT IS SEVERED BY STRERT
RIGHT OF WAY.

Tha General Azaembly of Novth Carolina de emael:

. Bection 1. Where the proposed right of way of a street or highway
necessitates the taking of 8 portion of a buflding or structure, the City
of Charlotty may acyuire, by condemnation or purchass, the entire huilding
= or strocture, tngetlur with the right to enter upon the swrounding, land
for the purpose of removing ‘the building or structure. Provided, the City
mbst make & determination based vpen an affidavit of an independent real
estate ApDTaiyer that the partial taking will substantially destroy the
mi_e value or utility of the bnilding or atructure and & determination
either
[i)ﬂntanmmmriuthaapuditmdpublemdsmﬂbepm—
maoted thereby; or
2} thet & is not Tesaible to m "off & portion of the bullding without
destroying the entire building; or
{3} that the convenlence, n.fet.v or improvemsant o:E the strest or high-
way wifl be prototed thereby;
o _ Provided, further, nothing herkin covtained shall be deomed to give the
‘ City authority to condemn the ondarlying fee of the portion of sy building
or strectore which lies owteide the right of way of any existing or proposed
public road, street or highway.
. Provided, turther, that where an entire strueture is condemned under
this Section and the owner in or may be prohibited or prevented from re-
_building the type of structure comdemned becanse of zoning, building or
other restrictions, or where the remaining land after condemnation can-
not be used by the owner for the purposes for which ihe land 'wea: somed
prior to condemnation, such facts shall be competent and - considered in
determining the dsmages to which the said owner shail be entitled to
receive on sccount of said taking. ]
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EXHIBIT IV

Article 2. Rights Included in Grant of Eminent Domain Authority

§ 1240.110. Right to acquire any necessary right or interest in any type
of property

(previously approved)

§ 1240.120. Right to acquire property to make effective the principal use

(previocusly approved)

$ 1240.130. Joint exercise of condemnation power pursuant to Joint Powers

Agreements Act

(previously approved)

§ 1240.140. Acquisition by gift, purchase, lease, or other means

{previously approved)




Note. The following secticn has previously beenapproved as Section
1240.410. The section is renumbered as Section 1240.150 and
the phrase "(including eminent domain)}" has been sdded in the
last portion of the section to meke clear the Commission's
intent.

§ 12h0.150. Acquisition of all or portion of remainder with owner's consent

1240.150. Wwhenever a prart of a larger parcel of property is to
be acquired by & public entity for public use and the remainder, or
g portion of the remminder, will be left in such size, shape, or
condition as to be of 1little value to its owner or to glve rise to
& claim for severance or other dameges, the public entity may acquire
the remainder, or portion of the remainder, by any means (including

eminent domain) expressly consented to by the owner.

Comment. Sectlon 1240.150 provides & broad authorization for public

entities to acquire remainders of property by & voluntary transaction or

a condemnation proceeding initiated with the consent of the owner. Lf.
former Code Civ. Proc. § 1266.1 (cities and counties may acquire excess
property by purchase or gift). Compare Section 1240.L410 et se .y and the

Comments to those sections relating to the condemnation of remnants.

The language of Section 1240.150 is similar to that contgined in former
Sections 10L.1 and 943.1 of the Streets and Highways Code and Sections 254,
8590.1, 11575.2, and 43533 of the Water Code. Inasmuch a8 exercise of the
authority conferred by this section depends upen the consent and concurrence
of the property owner, the language of the section is broadly drawn to authortzé
acquisition whenever the remainder would have little walue to its owner {rather:

then little market value or value to another owvner}. Compare Dep't of

-l




§ 1240.150

Public Works v. Superior Court, 68 Cal.2d 206, 436 P.2d 342, 65 Cal. Rptr.

342 (1968); 1a Mesa v. Tweed & Cambrell Planing Mill, 146 Cal. App.2d 762,

304 P.2a 803 (1956).
It should be noted that, where a partial taking would leave an "un-

economic remnant,” the condemnor must offer to acquire the remnant. Govt.

Code § 7267.7.




§ 1240.160, Acquisition of structure with owner's consent

1240.160. Whenever rroperty is to be acquired by a public
entity for public use and a structure is loecated partly on the
property to be acquired and partly on other Property, the public
entity may acquire the entire structure, including the right to
enter and remove or relocate the structure, by any means (including

eminent domain)} expressly consented to by the owner.

Comment. Where property is needed for public use and a structure is
located partly on the property to be acquired and partly on other property,
Section 1240,160 permits the public entity to acquire the entire structure
by agreement with the owner or by a condemnation proceeding initiated with
the consent of the owner. Section 1240.160 is similar to Section 1240.150
(voluntary acquisition of all or a portion of = remainder), but under Sec-
tlon 1280.160 the public entity acquires the structure only and the land
not needed for the public use is not acquired.

Where a structure is located partly on property needed for a public
use and partly on other property, there are a mumber of alternatives avail-
able to the parties which may be less costly or more coavenlent than taking
only part of the structure and paying severance damages on this basis. In
Bome cases, severance may so destroy a structure that total demolition in
one operation is the only economically or practically feasible alternative.
Pursuant to Bection 1240.160, the parties may agree that the public entity
will acquire the entire structure and remove it, leaving the property owner
with the remminder in a cleared condition. Section 1240.160 alsc permits

the parties to agree that the public entity will purchase the structure to

wlym




§ 1240.160

relocate it. For other possibllities, see Section 0000.000 ( condemnor may
relocate structure for owner); Section 1240.150 {public entity may acquire
the entire remainder, including both the structure and the land); Section
1240,410 (excess condemnation); Section 1240.420 (public entity pay scquire
by eminent domain the whole structure and remove--but not relocate-~the

structure}., See also the Comments to the cited sections.




,ees h36 Piaa 3112, 65 ea: gptr. ;%EfM)

Ehe teat is essentiauy that Btated :Ln ggp't of Pu‘p‘l.ic Hcrks 'c. Suger:l;or







rclearl,y, 1n &lmbst e?ery'case, Somer physical mlution would be possible.

Subdivision (c}, however, requires that the aolution alao be “reamble,
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§ 120,420

i'a prevent a‘buse of‘ the authe':ity graﬁ’beﬁ r&ﬁt&m 12 !naa axcl.uagg '
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§ 1240.430. Resolution of necessity and complaint

1240.430. When property is sought to be acquired pursuant to
Section 1240.410 or 1240.420, the resoclution of necessity and the
complaint filed pursuant to such resolution shall specifically refer
to such sectlion. It shall be presumed from the adoption of the reso-
lution that the taking of the property is authorized under the section
to which reference is made. This presumption is & presumption affect-

ing the burden of producing evidence.

Comment. Sectlon 1240.430 requires a specific reference in both the
resclution and the complaint to the section that is the statutory basis for
the proposed taking; it does not require either the recitation or the plead-
ing of the facts that may bring the case within the purview of the section.

See People v. Jarvis, 274 Cal. App.2d 217, 79 Cal. Rptr. 175 (1969). A

resolution that refers to Section 1240.410 or 1240.420 gives rise to a pre-
sumption that the taking is authorized under that section. Thus, in the
absence of & contest of that issue, Section 1240.430 permits a finding and
Judgment that the "excess" property may be taken. However, the presumption
is specified to be one affecting the burden of producing evidence {See Evid.
Code §§ 603, 60k4) rather than one affecting the burden of proof (see Evid.
Code §§ 605, 606). Accordingly, the burden of proving the facts that bring
the case within Section 1240.410 or 1240.430 is left with the plaintiff (1.e.,

the condemnor). See People v. Van Garden, 226 Cal. App.2d 634, 38 Cal. Rptr.




§ 1240.430 .

265 (1964); People v. O'Comnell Bros., 204, Cal. App. 3%, 21 Cal. Rptr. 850

(1962). 1In this respect, Section 1240.430 eliminates any greater effect that

might be attributed to the resolution (compare People v. Chevalier, 52 Cal.2d

299, 340 P.24 603 (1959)) or that might be drawn from a legislative (see

County of Los Angeles v. Anthony, 224 Cal. App.2d 103, 36 Cal. Rptr. 308

(1964)) or sdministrative {see County of San Mateo v. Bartole, 184 Cal. App.2d

422, 7 Cal. Rptr. 569 (1960)) determination or declaration as to "public use."
As to the time and manner of raising the issue whether a taking is

authorized under Section 1240.410 or 1240.420, see Section 1260.000.




§ 1240.440. Abandonment

1240.440. Nothing in this article affects (a} the privilege of
the public entity to abandon the proceeding or abandon the proceeding
@8 to particular property or {b) the consequences of any such abandon-

ment.

Comment. Section 1240.440 makes clear that the procedure provided by
this article has no bearing upon the privilege to sbandon or the consequences
of abandonment. Section 1240.440 makes no change in existing law. See
former Section 1255a and People v. Nyrin, 256 cal. App.2d 288, 63 Cal. Rptr.

905 (1967).

-1h=




§ 1240.450. Disposal of scguired remnants

1240.450. A public entity may sell, lease, exchange, or otherwise
dispose of property taken under this article and may credit the proceeds
to the fund or funds available for acquisition of the property being
acquired for the public work or improvement. Nothing in this section
relieves a public entity from complying with any applicable statutory

procedures governing the disposition of property.

Comment. Section 1240.450 authorizes the entity to dispose of property

acquired under Sections 1240.410 and 1240.420.




Section to be included in compensation chapter

Performance of work to reduce compensation to owner

. » Whenever a part of a larger parcel of rroperty is to

be acquired by a public entity for public use, the public entity may
agree with the owner of the property to be acquired to:

(a) Carry out any work on the property acquired or on property
immediately adjacent to it, including any structure located on such
property, if the performance of such work is likely to reduce the
amount of compensation otherwise payable to the owner by an amount
not less than the cost of the work.

(b) Relocate for the owner any structure situated wholly or
partly on the part to be acquired if such relocation is likely to
reduce the amount of compensation otherwise payable to the owner by

an amount not less than the cost of such relocation.

Comment. Section . is generalized from former Section 970 of

the Streets and Highways Code, which was limited to certain types of work

in connection with an acquisition for opening or widening a county

highweay.

The test as to when such work or relocation can be carried out is the

same a8 in Section 1240.L420.

The phrase "any work" is used without qualification so as to have the

broadest possible meaning. It would include any physical or structural

operation vhatscever,

or canals or soundproofing buildings adjacent to highways as well

as constructing rights of way, fences, driveways, sidewalks » retaining walls

and drainage or utility connections, all of which latter operatioms were

specifically listed in former Section 970.

=-16-

Thus, it would cover such things as screening off roads
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BHIBIT ¥

SIREETS AND HIGEVAYS CODE SECTIOR 970

§ 970. Work to reduos compensatiop for diminution of value of
Iard net {alicn

In connection with the acguisition of land for the opening or wid-
aning of a county highway the county may agree with the owmer of
the property to constiuet, reconstruct or Insial! immediately adfacent
1o the right-of-way, fences, driveways, sidewalks, retaining walls, and
drainage or utility connections, if the performance of sach work will ‘
-reduce the amount of damages which would otherwise be payable to
the property owner as compensstion for the diminution in wvalue of
that portion of saié owner’s property not being acquired for the open-
ing or widening of the county highway,

The cost of the work so performed shall notexceed the estimated
amount of the damages otherwise payable to the property owner and
shall be deemed work incident to the improvement of the county
highway and a proper charge against the funds of the county.



