#39.70 9/28/73
Memorandum 73-83

Subject: Study 39.70 - Prejudgment Attachment

Attached to this memorandum are copies of the comments received to date
regarding the tentative prejudgment attachment reccmumendation. Mr. Harold
Marsh has advised us that he has been retained to review the recommendation
and that he will attempt to send his comments to each of the Commissioners
individually prior to the October meeting. Although the "deadline" for com-
ments has passed, we anticipaste that others will also be responding to the
recommendation in the next few months, and we will supplement this memorandum
as the need arises. See Exhibit V. The very limited response we have received
so far offers little indication of either general approvel or rejection,
However, we do espscially urge you to read the first twelve pages of Exhibit I
(a letter from Paul L. Freese of Kindel & Anderson, an attorney) which contains
a very thoughtful plea for a more comprehensive revision of provisionsal
remedies generally--a suggestion which echoes that previcusly made by the
special committes of the Btate Bar. See also Exhibit VI. Inesmuch as the
issue has been raised and discussed previously, we will not belabor it here.
We do, however, believe that it merits your careful consideration. The
remainder of the comments can be reviewed in the context of a specific section(s),

and there follows a section-by-section analysis of these comments.

Analgsis

Definitions. There were no specific camments regarding the existing

definitions. However, Exhibit I, page 21, comment 6 indicates that we may

have created some confusion when we define "security" (Section L81.210) and
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"gecurity agresment” (Section 481.220) but then use, without defining, the
term "security interest™ in Section 483,010 (top page 562). This point will
be discussed in more detail below in connection with Section 483.010, but we
merely note here that it may be desirable to add a definition of "security
interest" at this point in the recommendation.

Section 482.040. Exhibit I, pages 21-22, comment 7 makes several comments

regerding this section. The writer implies that it would be desirable to make
clear that "the provisions of Code of Civil Procedure Section 2015.5 apply to
make declarations under penalty of perjury acceptable substitutes for affidavits.”
We do not really believe that clarification is necessary, but the point has been
raised before--pecple seem to be disturbed by the word "affidavit"--hence, we
suggest adding the following cross-reference after the third sentence of the
Comment to Section 482,040; "See also Section 2015.5 (use of declaration under
penalty of perjury).”

The Comment to Section 482.040 already states that a verified complaint
that satisfies the requirements of this section may be used in lieu of or in
addition to an affidavit., The claim and delivery statute had e similar state-
ment in the Camment to Section 516.030 which we were urged, when the bill was
before the Legislature, to place in the statute itself. We complied with the
request there and should perhaps conform Section 482.0U0 in the same way. What
is the Commission's desire?

Exhibit I also suggests that Section 482.0L0 is too restrictive and that
greater latitude should be permitted concerning conclusory statements, Given
the potential impact of an attachment upon the defendant, we deo not think too
much is required by Section h82.040, but we present the issue for your con-
sideration.

Section 482.060. Exhibit IV asks that the Commission reconsider as a

matter of policy its decision to authorize court coammissicners to perform the
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judicial duties performed under the attachment law, The State Bar Committes
reised the same objectich earlier in connection with both this recommendation
and the claim and delivery statute to no avail. The staff has nothing new
to offer here but presents the issue for your consideration.

Section 482.070. Without referring to this section specifically, both

Exhibit I, page 23, comment 11 and Exhibit II urge that inexpensive and simple
methods of service be authorized by the attachment law. Where the person to
be served has appeared in the action, we do not believe there is any
complaint with the mail service authorized by Section 1010 et seg. Where
the psrson has not appearsd, we do not believe that the methods required for
the service of summons are too onerous or difficult to be complied with.
Moreover, we note that generally service is required only upon (1) a person
in possession of property--in which case personal service would sesm to be
relatively easy to acceomplish as well as desirable as a matter of policy~--or
(2) the defendant. Where the defendant has appeared in the action, service
will be simple to effect; where he has not appeared, e.g., where & writ is
issued ex parte, we think service should be accomplished in a manner likely
to insure actual notice of the levy and the action generally. We note that
the sheriffs raised similar questions regarding service under the claim and
delivery statute, but a provision identical to Section 482.070 was approved
by the Legislature. 1In short, the staff reccmmends no change in Section
482,070,

Section 483.010. A variety of issues are raised with respect to this

section. Exhibit ITI {Credit Managers Associations) asks that the aggregation
of claims be permitted and that the total sum claimed be reduced to $250. The
staff believes that $500 is a satisfactory minimum; indeed, if anything, it

might be too low. However, present Section 537.1 permits claims to be
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aggregated as apparently did the pre-1972 law. Exhibit IIT makes the point
that to prohibit aggregation has some tendency to promote a multiplicity of
actions. The staff accordingly would have no objection to preserving the
existing law permitiing aggregation. What is the Commission's desire?
Exhibit I, pages 13-1l, urges in essence that the words "and arising
out of the conduct by the defendant of a trade, business, or profession” be
deleted frcem the first sentence of Section 483.010. It is argued that the
$500-1imit and the property exemptions provide sufficient protection for
consumers and that civil litigators generally need this provisional remedy.
The State Bar Committee made a similar piteh although their suggestion would
have incorporated a $10,000-minimum in actions generally. The staff does not
believe that attachment should be available gs g matter of right in contract
actions gensrally. Moreover, we are persuaded that it be impractical
to avthorize such relief in the court's discretion. We believe that either
discretion would not be exercised in a meaningfﬁl way or the court would be
overburdened by the task of careful review and judicious decision. In short,
we are not really happy with what we have, and we are sympathetic with the
commentator's position; however, we believe that the solution suggested
would be a change for the worse, and we have no better solution to offer.
Exhibit I, pages 15 and 21, comment 6 suggests that we reexamine both
the wording and the policy behind the third sentence of subdivision {a) of
Section 483,010 which provides:
The contract upon which the claim is based shall not be secured by a
security interest upon real or personal property or, if originally
5o secured, such security interest shall have become valueless without
act of the plaintiff.
You will note that we use the term "security interest." This was picked

up from present Section 537.1. However, this may work an inadvertent change

=l



in the pre-1372 law and may also creste some ambiguities. The pre~1972 law
referred to "any mortgaze, deed of trust or lien upen real or personal praperty,
or any pledge of personal property.” Aa noted in Exhibit I, under prior law,
reservation of title was not considered a lien and, hence, was not a bar to
attachment. Under Commercial Code Section 2401, "any retention or reservation
by the seller of the title (property) in goods shipped or delivered to the
buyer is limited in effect to a reservation of a security interest." However,
the rights and remedies afforded a seller by the Commercial Code are generally
not dependent upon title. See Com. Code § 2LOL. Moreover, the security
interest obtained by reservation of title alone is generally valueless; hence,
as 8 practical matter, it seems that reservation of title would not often be a
bar to attachment in any event. In short, Exhibit I merely notes the posaible
change but does not seem to be critical of the change, and we do not think
there is a sighificant practical change. Perheps a greater problem is whether
"security interest" refers to certain statutory and common law liens. Under

pre-1972 law, such liens were a bar tc attachment. See McCall v. Superior

Court, 1 Cal.2d 527 (1934). See also Civil Code § 3152 (page 548)(special
sxception for mechanic's liens). Here again, we do not believe the change is
of much practical significance. Assuming that statutory liens would no longer
be a bar to attachment, so what? We do not think that plaintiffs generally
will seek sttachment without 2z need therefor, and the ligbility for wrongful
gttachment should discourage those tempted to attach without such need.

The last point made by Exhibit I with respect to the security provision
is that "if a claiment has inadequate security the court should, within
discretionary boundaries, be free to fashion additional provisional protection.”
In short, the court should examine the entire situation and be authorized to

fashion appropriate relief based on the plaintiff's need and the impact on the
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defendant. This is appealing in theory, but similar approaches have been
rejected because of the burden on the courts that such an approach would

entail. The Commission has turned instead to more certain, less flexible
standards here and elsewhere,.

Chapter 6 (Section 486.010 et seq.). Exhibit I, page 16, comment 1

questions whether it is desirable to add "a new and relatively untried

mechanism where it seems an innovation is not necessary.” It is suggested

that the general procedurs for securing a temporary restraining order could

be revisad to do all that is necessary. The staff disagrees. We believe that
Chapter 6 duplicates very little of what is in the chapter dealing with injunctions
generally and that the special provisions of Chapter 6 are necessary and
conveniently located.

Section 186.090. Exhibit I, pages 16-17, comment 2 critizes the 40-day

maximum time limit on the temporary protective order. Section 486.100

provides for the modification or vacation of an order on the defendant’s
application, and Section 486.110 states that the lien created by service of

the order is not valld as agalnst a bona fide purchaser or encumbrancer for
present value or a transferee in the ordinary course of business. See also
Section 489.320 (defendant's undertaking to secure termination of protective
order). Hence, it could be argued that greater flexibility should be permitted,
£.8., subdivision (a) could be revised to provide for expiration on whatever
date is specified by the court in the order. This in essence is what the

State Bar Committee suggested =arlier. What is the Commission's desire?

Section 487.010. Exhibit III, pages 2-3, ccmment 11T urges that we not

restrict attachment to "business" property. The point is made that credit is
granted "to an individual in business ., . . usunally [as] the result of an

analysis of his total net worth"; hence, all nonexempt property should be

fom



subject to attachment, On the same reasoning, i1t is also urged that a plaintiff
suing a partnership be permitted to attach the nonexempt perscnal assets of

the individual partners as well as partnership property. It could also be
argued that difficult factual gquestions can arise where property is transferred
out of the business and into personal assets. Again, the staff is sympathetic
to the position of the commentator, but we point out that, if we make all
property subject to attachment and then require the defendant to claim any
exemptions, we run directly counter to Randone. One partisl solution might be
to have two classes of property: one subject to ex parte attachment, the other
subject to attachment after opportunity for a hearing. The first class could
be very narrow thereby excluding necessities, The second could be very broad
if the defendant was always permitted to claim any exemption in advance of levy.
Unfortunately, we believe, such a scheme would not be easy to draft and might
greatly increase the number of hearings required, 1In short, the disadvantages
could easily outweigh the advantages.

Section U88.010. Exhibit I, pages 17-19, comment 3 objects to the basic

procedure which makes the issue of what property may be attached subject to
prior judicial review. It is suggested that the general right to attachment
be declared after the preliminary hearing and then, as under prior law, the
plaintiff can locate and levy upon vhatever assets he can find. At the
preliminary hearing, the court could proscribe attachment of specified
property (necessities). 1In essence, it is suggested that the court determine
not what property can be levied upon but what property cannot be levied upon.
The staff does not see this as an improvement. We think it would cause an
increase in contested hearings to the advantage of no one. We believe that
the basic procedure with a protective order to prevent prehearing transfers

is adequate., The Commission might, however, consider adding a provision

-7~



camparable to Section 512,070 to the claim and delivery statute which authorizes
issuance of a turnover order, Such an order seems to be within the inherent
powers of the court, but clarification might be helpful. Alsoc, we believe

that a clarifying revision in several sections are needed {see First Supple-
ment to Memorandum 73-93).

Chapter 8 ({Section 488.010 et seq.). Exhibit II (sheriff's association)

containg a number of comments relafing to the method of levy. These were
written based on an analysis of Assembly Bill 998 (the bill we introduced in
1973 incorporating the statute contained in the tentative recommendation}.
Apparently, because our explanatory Comments to the sections were not available
to the sheriffs, some errors were made in interpreting the effect of certain
sections. Accordingly, we discuss below only those sections which we believe
were properly interpreted.

Section 488.310. Exhibit II asks how will the recorder know whether real

property is standing in the name of a third person. Present law (Section
542(2)) reguires the notice of attachment to name such third persons. The
staff suggests that Section 48B.010 be revised to include a similar reguire-
ment, 1.e., where real property stands in the name of a third person, either
alone or together with the defendgnt, that such third perscn be identified in
the writ of attachment.

In subdivision (d), we require service on an occupant 10 days after the
date of recording. The sheriffs correctly point ocut that the present law allows
15 days. We think 10 days is ample time, but the change, we think, was inad-
vertent and, accordingly, we suggest returning to 15 days.

Section 488.350. The sheriffs suggest that the Department of Motor Vehicles

should not permit transfers until an attachment levy is released. We purposely

did not give the DMV such enforcement duties, and subdivision (d) permits the
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bona fide purchaser to acquire free of the attachment levy. We have not yet
heard fran the DMV, but we suspect that the sheriffs’ suggestion would not be
acceptable to them.

Section 488.360. The sheriffs ask that sales by the keeper be limited to

cash sales. We do not understand why the keeper could not collect on credit
card transactions with relative ease. If there is a real problem, we would be
sympathetic to the sheriffs' position; however, at this point, we are not
inclined to change this provision without further explanation of why thers is
& problem,

Section 488.370. The sheriffs state here that, because they are required

to serve persons identified by the account debtor or insurer as an cbligee,
they may be exposed to liability for such action {or inaction}. No change is
suggested, and the staff is not sure what the point of this comment is. We
would have no cbjection to providing that such obligees must be identified by
the account debtor in writing and that the levying officer is not liable for
making service pursuant to this section, but we do not know if that is even
what iz wanted by the sheriffs.

Wrongful attachment. Exhibit I, pages 19-20, ccmment L contains scme

general observations on liability for wrongful attachment; however, no changes
are suggested. Exhibit IV, comment 4 objects to the motion procedure provided
by Section 490,030 for determining liability for wrongful attachment. Adoption
of this procedure was based in part on the reasons given in the law review
article attached as Exhibit VIII. The staff merely notes that this procedure
is the same as that provided by Section 10588 for recovery on undertakings
generally. We did not see how the liability of the surety can be fixed

independently of his principle, and we believe that the procedures provided



by Section 1058a (which include time for discovery and trial of issues) are
adeguate for this purpose.

Finally, Exhibit V from the Franchisze Tax Board asks that the provisions
for wrongful alttachment be resolved with Government Code Section 560.2 which
grants immunity for instituting an action to collect a tax.

860.2. Neither a public entity nor a public employee is liable for
an injury caused by:

{a)} Instituting any judicial or administrative proceeding or action
for or incidental to the zssessment or collection of a tax.

The staff deoes not believe that thers is necessarily a conflict between these
provistions, The immunitiy for discretionary acts could be limited to institu-
tion of suwit, Use of the provisional remedy could be at the agencies peril.
However, we suspect that implicit in the board's comment is a suggestion that
they not be liable for wrongful attachment in any circumstances. What action
does the Commission wish to take in this regard?

Chapter 12 (Section 4§2.010 et seq.}. Exhibit I, pages 21-22, comment 5

guestions the need for any provisions relating to nonresident attachment. The
staff, you will recall, concurs in these views, but the matter has been discussed
at length, nothing new is presented, and we accordingly suggest no changes be
made at this point.

As noted above, this memorandum deals only with the ccmments received to
date. More are expected and, accordingly, we make no general reccmmendation
for further Commission action.

Respectfully submitted,

Jack I. Horton
Assistant Executive Secretary
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Stanford University

Stanford, California 94305

Gentlemen:

I am pleased to respond to your invitation to
comment on the "Tentative Recommendations Relating to
Prejudgment Attachment." Unfortunately, because of
regular professional demands, part-time status as a member
of a local law school faculty and other commitmenta, the
time wanted for study and comment has been unavailable
and frequently the guality of this critique will probably
be less than that which is worthy of your regard.

However, I consider your endeavors very important
and hope that even a crude and diffuse statement may have
some value to your sincere efforts to improve the law and

method of law.

My commentary concerning the proposed legislation
will be in three parts. PFirst, I will urge for your con-
sideration the desirability of a much broader revision of
the procedure concerning provisional remedies and interim
protection of litigants to include attachment or garnish-
mont as just one of several remedies or protective measures
to be granted or denied through a preliminary hearing spe-
cially fashioned for this purpose. Generally, the suggested
model of due process is the preliminary injunction procedure
of Code of Civil Procedure Section 527 which has maturity
and validity as an acceptable’ and usable legal method
suitable for the more urgent needs of litigants.
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Iin the second part, I will assume that your
current revision of law must be confined to attachment and
garnishment procedures. In this section I will urge the
Commission to be sure that the remedy will be available
to protect claimants who have been unlawfully deprived of
money, property or value and who need a provisional remedy
to guard against unjust enrichment: that the range of en-
franchised creditors be definitely broader than those
dealing with a trade or business entity. Finally, in a
third part, I will offer a commentary on specific terms
and features of the proposed revision as set forth in the
Commission's Tentative Recommendations.

PART I

THE NEED FOR A GENERAL PRELIMINARY
HEARING PROCEDURE DESIGNED TO PROVIDE
PROVISIONAL RELIEF OR PROTECTION
PENDING THE TRIAL AND FINAL JUDGMENT
IN A CIVIL CASE.

A, INTRODUCTORY COMMENTS.

The full sweep of the Sniadach decision on provi-
sional remedies and similar protective features previously
granted by statute to secure the ultimate rights of liti-
gants and efficacy of adjudication has not yet been
measured. Many types of provisional relief have already
been found constitutionally defective and forms of self-
help previously legitimatized by statute may be invalid.
In addition to prejudgment replevin and attachment, the
remedy of civil arrest, the preliminary writ of possession
in unlawful detainer cases, the lis pendens procedure,*
the stop notice and various statutory liens** have been
either invalidated in certain statutory formats or placed

* Judge Rittenband of the Los Angeles Superior Court in
Santa Monica reportedly has held the lis ndens pro-
cedure unconstitutional., See, contra, E%?ffeld v.
Superior Court, 33 Cal. App. 34 105 (1973).

**  Reportedly, a recent law review article takes the
position that nonjudicial foreclosures should be
subject to the same restrictions of due process as pro-
visional remedies. See "California's Nonjudicial Fore-
closure Notice Requirements and ‘The Sniadach Progeny';
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in the shadow of questionable validity. (See, e.qg., Miller,
Validity of the Stop Notice as a Summary Remedy, 33 calif.
State Bar J. 44 (January-February 1973}. There is a much
broader legislative reform task, therefore, in prospect.

wWhile past legislative methods may properly be
criticized by reference to due process standards and the
common belief that property or other rights or positions
should not be altered without notice and an opportunity to
be heard, the many legislative provisions for interim
relief developed over many decades reflect human experience
of a recurring nature calling persuasively for adequate
interim protection of the general subject matter of a
eivil suit or of the litigant's ability to obtain an actual
remedy after the trial court and perhaps appellate court
proceedings have been exhausted. The special rights and
problems of the commercial collection agency and the con-
sumer-debtor's plight may have been given insufficient
attention by previous legislators. But balancing the rights
of such litigants should not cause overreaction and in-
advertent displacement of other parties' procedural pro-
tection. Reform should serve the total class of potential
litigants. Indeed, the commercial creditor who has the
power to contract for security rights may be the least
deserving of litigants asking for provisional protection.
and, as the Commission's recommendations implicitly recog-
nize, the oppressed consumer can be specially assisted by
improved exemption laws, exclusion of the small claims
action and other more substantive and direct means of
protection.

The deairability of interim or provisional forms
of relief or protection for all valid claimants having
substantial economic interests at stake is more compelling
in our current circumstances of congested court administra-
tion and of many tribunals applying diverse and proliferated
civil procedure. These circumstances have engendered un-
certainty, expense and other tensions that should and can
be relieved significantly if a just, speedy and inexpensive
method of interim protection is designed.

An Evaluation," 9 California Western L. Rev., Vol. 3,
p. 290 (Winter 1973). Statutory lien rights are
definitely under attack. See, e.g., Kruger v. Wells
Fargo Bank, 31 Cal. App. 3d 202 73), and recent
cases, out of state, noted at 42 Law Week 2006.
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Although presiding judges in various counties may
quarrel with any specific time estimate and are doing their
best to eliminate the problems of court congestion, there
is a general consensus of opinion among lawyers that the
time interval between the preparation of a complaint and
the actual hearing on the merits of the complaint is much
too long and commonly is more than two or three years. As
nearly any defense attorney will acknowledge, delay is an
effective enemy of a meritorious position. Frequent lack
0of procedural competence on the part of plaintiff's counsel
and the multifarious dilatory devices availiable to unscru-
pulous defense counsel are increasing factors adding to the
problem. From a point of view of public reaction, the more
meritorious the claim, the more obnoxious bhecome procedures
which promote delay and expense.* With current discovery
and other overlapping pretrial procedures, more and more
meritorious claims are refused representation by counsel
because of the economic aspects of litigation and the
inability to project a net benefit. In the criminal sector,
public tolerance for procedural refinement, expense and
delay is appropriate to the interests of life and liberty
involved. Moreover, the government attorney has investigative
resources and evidently less budgetary concerns giving him
more staving power than the private attorney. But the civil
suit typically does not entail more than the guestion of
which one of two private parties has an economi¢ entitlement.
The private c¢laimant bears individually the expensive burden
of prosecution. The liable but sophisticated defendant
may succeed in taking property by "due process®. True,
in some instances the civil controversy will involve or
affect necessaries. Certainly, both procedural and sub-
stantive laws must be designed to protect citizens against
the economic oppression of seizure process especially if
economic vulnerability may be exploited to reduce or elim-
inate legitimate claims or defenses. However, the reform-
ative goal ought to be accomplished within a comprehensive
approach that protects such interests without complicating
excessively the rights of others who are vulnerable to
different methods of the unscrupulous and insensitive and
who may become contemptucus of general legal inadeguacies.

* The judiciary joins many frustrated attorneys in crying
out in the wildernesas. Note the recent expression of
disgust by Justice Otto M. Kaus in Ernest W. Hahn, Inc,
v. North-CET Corporation, 2nd Civ. No. 40,739 (filed
September 5, 1973), reported in the Metropolitan News
{Los Angeles), September 19, 13973.
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Consider, for instance, the "creditor" aggrieved
by the conduct of a fraudulent person. A stock promoter
secures money for worthless stock; a real estate developer
misleads an investor and secures funds; a treasurer of a
company embezzles receipts and is sguandering the money at
Las Vegas or the race track; a confidence man, under pre-
tense of religious, political or other civic activities,
solicits and obtains large sums from the senile or gullible;
the representatives of organized crime secure management of
a company and proceed to loot it by methods which are not
quite clear enough for criminal preosecution, but constitute
unmistakeable civil fraud; an entrepreneur sets up an
impressive but temporary appearance of credit to set the
stage for securing delivery of large orders of valuable
merchandise with the intention of not paying and of going
through bankruptcy after a fire sale of the merchandise.
These and many other actual situations illustrate cases in
which there is no merit to any defense and where the need
for inexpensive and prompt provisional protection may be
vital. These cases alsoc will more likely involve the
unscrupulous defense practitioner or party in propria per-
sona who prey on the other weaknesses of our procedures,
indulging in dilatory demurrers, sham answers, unnecessary
interrogatory practice, sham third party cross-complaints,
spurious opposition to summary judgment motions, trial
continuances and other abuses destructive of basic judi-
cial effectiveness. The existence of hypertechnical
pleading and evidentiary showings plays into their hands.
It often is easy to identify the "crook" but it is another,
expensive proposition to secure affidavits conforming to
Code of Civil Procedure Section 437c without discovery.

By the time that plaintiff secures discovery, it may be
too late to obtain effective provisional protection.

Moreover, in the more conventional creditor or
contra¢t relations, there are many claimants who need the
protaction of a stop notice, a lis pendens or other pro-
tective measures because of the delays, costs and risks
of our system. Unless the defendant is an insurance
company or other large corporation, there is often a
serious risk that the defendant will go bankrupt or leave
the jurisdiction with his assets. Alsc, unless discou-~
raged by attachment risks, the commercial debtor knows
that a spurious answer to legitimate claims can provide
him with two or three years of judicially provided credit
at seven percent which may, simply by reference to current
interest rates, be an attractive matter.
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The increasing unavailability of counsel because
of procedural fees and expenses is a factor that ought to be
prominent in shaping provisional as well as ultimate remedies
and procedure in general. At the risk of belaboring the
obvious, let me urge that you assess the problem of
"bailiwick" or proviacial procedures as an increasingly
acute cause of concern Zor the general lawyer. Variations
in basic procedures are costly and discouraging.* There
has been a tendency to fashion different detailed methods
for each tribunal, judicial or quasi-judicial, and for
each remedy established or revised by the legislature.
Cumulatively, the impact on the competence of lawvers,
secretaries and other administrative agencies of the law
is reaching a crisis stage. The general lawyer sorely
needs some simplicity and uniformity in matters of basic
judicial method to offset the demands for attention to
substantive or more significant procedural changes. Stated
otherwise, the lewvel of general competence of attorneys is
being reduced by the absence of standard procedural yard-
sticks. It is as basic a problem for efficiency as the
absence of a system of weights and measures.

As a simple illustration, I would wager a large
sum that probably not one in a hundred lawyers can, at a
reagsonable cost or for a reasonable fee, cause a vall
subpoena duces tecum to issue and be served on a Califor-
nia resident calling for the production of a material
document at more than two of the following tribunals:

* Variations in basic mechanical procedures concerning
preliminary petitiocns and motion practice such as
service requirements, time required for notice, time
for filing affidavits and points and authorities,
agencies involved (sheriff or clerk), and other vari-
ables invite confusion and cause considerable expense
because of the extensive leaming process involved.

To the extent basic mechanical procedures can be made
uniform, the general system is better served and the
attorney, in particular, can make paralegal delegationa
and spend more time in analyzing the merits of a posi-
tion. Increasingly because of the variable detail of
procedure, the attorney must spend inordinate amounts

of time supervising administrative matters and personnel
and reviewing procedural manuals, court rules and pro-
cedural code sections, with little time left within any
budget for more significant research and advocacy work.
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Log Angeles Superior Court, W.C.A.B., U. S. Tax Court,
State Board of Accountancy, WN.L.R.B., U. S. District Court
In Los Angeles. Most general attorneys who hope to serve
clients before many tribunals within a reasonable fee
gtructure will no% know offhand the notice reguirements
for a motion for summary judgment (Code of Civii Procedure
§ 437¢), a motion to determine class questions in Los
Angeles (Class Action Manual), or & motion to dismiss for
lack of prosecution under the two-vear rule {(Judicial
Council Rules, Rule 203.5}., <Yet, these notice questions
should be ABC type problems especially when posed only
with respect to just one bailiwick of justice, namely, the
Los Angeles Superior Court.

The diversity of basic method and showing cannot
be explained in terms of the complexity of the issues or
the gravity of the result. (Compare, for example, summary
judgment with dismissals for lack of prosecution.) There
is validity in the criticism that procedural reform is
"knee jerk”, "ad hoc" and shaped too often without aware-
ness of the growing and massive diversity of hbureaucratic,
briar patch detail that is being generated by piecemeal
attention.

The foregoing is a discursive but perhaps neces-
sary preface to the request that the Commission give more
weight to the more common interests of justice by procedural
reform that is addressed, in this instance, to the general
range of provisional remedies. It is prompted by the neutral
desire for a just, speedy and inexpensive method of adjudi-
cating availability and scope questions for all litigants
who have probable rights and who may suffer significant
loss of property, contract or other economic benefits if not
assured and protected in their belief that the attritional
effects of our pretrial and trial procedures will be worth
enduring because eventually there will be an effective
final judgment.

The following discussion will ocutline technical
recommendations prompted by the general concerns already
mentioned.
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B. GENERAL FEATURES OF A PRELIMINARY HEARING
CONCERNING PROVISIONAL REMEDIES.

Repossession, lis pendens, stop notices,
statutory liens and attachment and garnishment as well as
preliminary injunction procedures and receivers serve a
common need and ought o be generally allowed or denied by
general methods of application and proof., The particular
remedy, if allowable at alli, and the bonding reguirements
or other protective conditions reguire variable treatment
which can be tailored by a court after the parties have
shown their infinitely variable circumstances and needs.
Thus the unimproved lot, title to which was conveyed in a
transaction which should be rescinded, may be protected by
a simple lis pendens. If the lot is improved with a motel,
for instance, having valuable moveable fixtures or personal
property, an injunction against transfer or perhaps a
receiver may be appropriate; if the legal problem involves
recovery or protection of personal property, then a writ
of possession may be appropriate; if there is a general
claim of indebtedness, then the writ of attachment or
garnishment may be suitable; if it appears that the defend-
ant has money or valuable negotiable instruments on his
person or within the privacy of his home, or has deposited
funds outside the state, then the writ of attachment or
garnishment may need further implementation through a
specific turnover order. In all instances, the temporary
restraining order should be available according to standards
of proof and procedure already existing under Code of Civil
Procedure Section 527.

The following is an outline of the basic structure
of a “provisional remedy procedure" designed to introduce
uniformity of basic judicial method within a flexible frame-
work. While the special problems of all the remedies have
not been assessed fully, it seems likely that at least some
of the following can be incorporated into a common preli-
minary hearing procedure: receivers, claim and delivery,
attachment, lis pendens, enforcement of statutory liens,
stop notices, turnover orders.

1. Notice Mechanism. Notice of motion or Order
to Show Cause;

2. Amount of Notice. The ordinary 10 days if
by a notice of motion {(CCP § 1005), or less if good cause
shown by the plaintiff justifies an order shortening time.
If a temporary restraining order is obtained, then the
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hearing will be set by the order to show cause and further
time and presentation reguirements will be governed by the
provisions of CCP § 527. Otherwise, general rules of
local practice concerning motion procedures will apply.

Commentary: The exigencies of the situation
may require a temporary restraining order or at least a
hearing on short notice. The reguirements for accelerating
the hearing or securing special temporary relief ought to
be left to the discretion of the court based on standards
and methods already quite fully developed through injunction
practice. For example, if the defendant wrongfully with-
holds and neglects perishable property, a mere injunction
against transfer will be meaningless and an early hearing
on a writ of possession (perhaps within a day or two) may
be vital. The threat that a husband will transfer all of
his bank accounts out of state while making preparations
to flee the jurisdiction in a domestic dispute and many
other frequently encountered jeopardy situations will
suggest a variety of critical needs which the court with
sound discretion and power may handle and which the most
elaborate statutes cannot anticipate.

3. Basic Showing: A Verified Complaint Supple-
mented by Affidavits or Declarations (With
Oral Testimony to be Discouraged but Left to
the Discretion of the Court Where Unusual
Circumstances May Make it Essential).

Here again the matter of procedure, it is
suggested, should be the basic injunction method of CCP
§ 527 which has been tested and is familiar to most practi-
tioners. Special requirements for affidavits based on
summary judgment law may be too strict for an applicant who
has not had the benefit of any discovery procedures and who
may be dealing with a defendant having control over the
basic information. The experience of many judges with
injunctions and the general requirements concerning compe-
tent evidence in an affidavit or declaration form should be
sufficient to satisfy any constitutional concerns. The
scope of revision ought not embody novel and unnecessarily
variable formal requirements.

4. Standards of Decision. The applicant should
justify his right to apply for interim relief by refer-
ence to repossession rights, attachment and lis pendens
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statutes, etc., and bear the burden of showing reasonable
probability that he will eventually secure judgment. The
judge's discretion should be influenced by the absence of
opposition or lack of merit concerning the underlying claim.
All circumstances generally indicating the appropriateness
of provisional relief should be relevant and the circum-
stances of the defendant cught to affect the judicial
decision as to the type of interim protection, if any, that
should be granted. If, for instance, the defendant chooses
to show that he has regular emplovment, is the owner of a
residence, has family and other significant ties within

the jurisdiction, then the burden on the plaintiff should
be greater to justify any request for interim relief.
Perhaps a limited injunction or no protection will be
ordered. It should be recognized, however, that questions
of solvency, of intention tec remove oneself or property
from the jurisdiction, or intention to transfer assets or
otherwise improperly frustrate legal procedures are matters
within the special knowledge and control of the defendant.
From the plaintiff's standpoint, these circumstances of
financial condition and subjective attitude cannot be readily
shown, particularly when discovery has not yet become avail-
able. Often there can be clear prcof only when irreparable
action has been taken. In short, when the plaintiff has
shown a meritoricus claim, the burden should shift to the
defendant to assure the court by appropriate declarations
that he should not be burdened by the interim remedy.

Based on the assessment of the merits and the circumstances
of the subject matter of the action and of the defendant,
as made known at the preliminary hearing, the court should
be able to do any one or more of the following:

(a} Deny relief based on an inadeguate
showing of merit;

{b} Deny relief without prejudice because of
the need for discovery or more complete develop-
ment of basic facts pertinent to the provisional
remedy;

{c) Grant a continuance of the hearing to a
date certain with gpecific orders concerning
depositions, interrogatories and other dis-
covery methods that may be pertinent to the
provisional remedy;
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{d} Grant ar order allowing a lis pendens,
a keeper for a going business, a receiver, a
writ of pessession, enforcement of a statutory
lien or the issuance of writs of attachment or
garnishment;

{e) Crant a preliminary injunction, prohibitory
or mandatory, shaped to the special nseds and
merits:

{£} Graunt any of the provisional remedies
noted above unless the defendant posts a satis-
factory bond or undertaking promptly and in an
amount that will secure the prcbable rights of
the plaintiff;

{g) PFix a bond or undertaking to protect the
defendant in the event the writ of possession,
attachment, receiver or other protective measure
ultimately proves to have been unwarranted;

(h) If the defendant is willing and able to
convince the court that he has no criminal record,
has never been held in contempt and is generally
responsive to legal procedures, then perhaps his
offer of a stipulated injunction may be consi-
dered in lieu of or in addition to any of the
previous protective measures.

5. Continuance of Hearing. Consgsistent with
injunction policy, if a restraining order has been issued
prior to the hearing of the request for a provisional remedy
the defendant should be entitled to one continuance as a
matter of course. The plaintiff should be ready to proceed
at the order to show cause hearing, also as injunction prac-
tice dictates. 1In general, the filing of affidavits, memos
of points and authorities and other supporting documents by
either side should conform to CCP § 527, or local standards
of motion practice if z motion is the procedure initiating

the regquest.

6. Sanctions. A frivolous reguest for a
preliminary hearing or a sham defense to the request ought
to provide a summary basis for allowing attorney's fees to
the prevailing party concerning the expense of the prelim-~
inary hearing.
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7. Standards of Availability. Study by the
Commission resulting from Sniacach's denands obviously has
suggested improvements in the gencrai tests of availability.
For instance, the pre-Sniadach reguirement that a contract
be made or pavable in this state apseared to have no sub-
stantial rational basis. The distinction between the reserved
title of a conditional sale aad ordinary liens also had no
substance. (Hougham v. Rowland, 33 Cal. adpp. 24 11 (1939}.})

However, the special requirzments for claim and
delivery, lis pendens. receivers, attachment, etc. as given
mature diménsions by many decades of judicial and legis-
lative attention ought to be preserved as a general matter
in the interests of legal certainty and understanding. As
to cases where attachment regquests will be entertained, .
Part II of this commentary suggests certain specific refine-
ments of pre-Sniadach law. Claim and delivery, receivers,
lis pendens, statutory liens and other remedies perhaps
should be preserved in the pre-Sniadach measures of avail-
ability with, of course, adequate constitutional notice and
preliminary hearing procedures as commanded by Sniadach,
Randone, etc.

To clarify the injunctive support for the prelim-~
inary hearing concerning a provisional remedy, it is sug-
gested that subdivision 3 of Code of Civil Procedure Section
526 be amended to allow injunctions in the following cases:

"3 when it appears at the time of the
commencement of an actlion or during the
Iitigation that a party to the action is
doing, or threatens, or is about to do, or
is procuring or suffering to be done, some
act in violation of the rights of ancther
party to the action respecting the subject
of the action, which tends to render the
judgment ineffectual or threatens the
court's pcower to grant provisional relief
or lien enforcement rights; . . . ."

Case Reference and Commentary. In the case of
Lenard v. Rdmonds, 151 Cal. App. 24 764, 312 pP. 24 308 (1957,
The court recognized the power to grant provisional relief in
the form of an injunction as necessary to the court's power
to make its orders or judgments effective in the sense of
ensuring that property would be available for satisfaction
of a money judgment. Perhaps under Lenard v, Edmonds an
amendment of § 526 is not strictly necessary but to avoid
doubt in this regard the above revision is suggested.
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PART IT

AVAILABILITY OF PREJUDCMENT ATTACHMENT

AND GARNISHMENT IN CASES INVOLVING CLAIMS
OF UNJUST ENRICHMONT WHERE IT IS PROBABLE
THAT THE PLAINTIFF HAS A CLATM REASONABLY
ASCERTAINABLE FOR A SUM EXCEEDING $500.00.

Unjust enrichment ils threatened whenever someone
fails to pay for property or services or obtains value
through fraud or conversion. The commercial creditor has
significant concerns of a recurring nature but is not alone
in his need for provisional remedies.

The judicial decisions under Section 537 of the
Code of Civil Procedure during a century of experience in
the pre-Sniadach era recognized this. Prejudgment attach-
ment and garnishment has been a reasonably fair and effective
prejudgment remedy designed to prevent unijust enrichment and
has been one of the few effective emergency devices made
available to the civil litigator. The exclusion of claims
where the amount reasonably recoverable is less than $500.00
together with more broad exemption provisions should signi-
ficantly limit the risk that collection agencies or others
will take advantage of the indigent or family providers.

Spec¢ifically and technically, it is recommended
that Code of Civil Procedure Section 537 be amended to
incorporate a preattachment hearing scheduled by a motion
or order to show cause. Where a showing of urgency
complies with the injunction method of Code of Civil Pro-
cedure Section 527, a specific order of seizure of specific
non-exempt assets cculd be ordered to be reviewed at the
time of the order to show cause scheduled under Code of
Civil Procedure Section 527. The standard of availability,
stated in the style of pre-Sniadach Code of Civil Procedure
Section 537 is suggested as follows:

"The plaintiff may have the property
of the defendant attached, except as
exempted by statute or specific court
determination, as security for the satis-
faction of any judgment that may be
recovered, unless the defendant gives
security to pay such judgment as in this
chapter provided, in the following cases:
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1. In an action upcn a contract,
express or implied, where it appears pro-
bable that the plaintiff has a right to
recover a sum in excess of $500.00, ex-
clusive of costs, interest and attorney's
fees, cover and above the valus of any
security interest or lien rights securing
the claim asserted.”

Reportedly the interim legislation now in effect
was enacted to satisfy the requests of credit associations
for some form of provisional legislation while the impli-~
cations of Sniadach were being explored by -law revision
agencies. In any event the Tentative Recommendations
threaten to curtail the beneficial effect of pre-Sniadach
law which assisted the civil lawyer in fraud cases.

Proposed Section 483.010 would require that the
claim arise out "of the conduct by the defendant of a trade,
business, or profession.” The pre-Sniadach law fully deve-
loped the right of a litigant to obtain an attachment where
tortious activity threatened unjust enrichment., Fraud
justifying rescission and setting vp an implied promise to
pay reasonable value, breach of fiduciary responsibility
leading to unjust enrichment, and conversion of another's
property could, through the useful fiction of implying a
promise in law, give the aggrieved person a basis for
attachment. (See, e.g., Philpott v. Superior Court, 1 Cal. 2d
512 (1934); Arcturus Mfg. Corp. v. Rork, 1598 Cal. App. 24 208
(1961); and Ios Angeles Drug v. Superior Court, 8 Cal. 24 71
(1936).) While sometimes such tortious activities may be
gsufficiently connected to the trade, business or profession
of the wrongdoer to qualify for relief, there should be no
possible loophole for such "debtors”.

Other language in proposed Section 483.010 tends,
perhaps unintentionally, to increase the risk that previous
interpretations of implied contract based on unjust enrich-
ment will no longer be a sound basis for attachment. Thus,
the phrase "in a fixed or reasonably ascertainable amount"
appears to modify the type of action whereas it should
modify the extent of praobable recovery (the remedy) in an
action for attachment. The wording of Section 537 as stated
above at least tries to clarify the influence of the dollar
amount upon the standards of availability.
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The influence of 3 security interest is worthy
of special attenticii. Evidently, the Commission seeks to
overcome the effect cof Hougham v. Rowland, 32 Cal. App. 2d
11 (19239), which allowed a <conditicnal vendor the right of
attachment on the basis that a reservition 2f title is not
& lien and thevrefore was uot a barrier to attachiment in the
pre-Sniadach era. The statvtery iiens allowed by various
code sections (see, e.g., Civil Code, Chapter 6, Section
3046, et seq.) may not ze within the definition of “"security"
interests and therefore the suggestion stated above includes
reference to the lien as a idigabiing factor.

In my experiencz and analysis, the provision of
former law (evidently carried forward by the interim post-
Sniadach revisions) that the security shall not have "become.
valueless without act of the plaintiff" is a troublesome
peculiarity that should be carefully reexamined. For a
period of time, it appeared that any effort contractually
to waive or make "valueless™ the security held by a plaintiff
would be ineffectual. ©See Lencioni v. Dan, 128 Cal. App. 24
105, 275 P. 2d 101 (1954). However, in Engelman v. Bookasta,
264 Cal. App. 2d 915 (19%68), it was indicated that a waiver
of security by contract could be legal. The commercial
creditor who bargains for his rights and realizes to some
extent that he is extending credit in connection with the
sale of goods or services, may hargain alsoc for waiver pro-
visions to the extent that he obtains a security interest
under the Commercial Code or by statutory lien rights. But
frequently the contract creditor will not stipulate and
security interests may be identifiable which are relatively
valueless but become an abscluite barrier to securing provi~
sional relief in the form of prejudgqment attachment or
garnishment. As an illustration, a foundryman who has a
substantial claim for unpaid services may have patterns
given by his customer, the value of which in any sale would
be guite negligible in terms of the overall right to recover.
The security requirement precludes return of the patterns
and disables the claimant from securing adequate provisional
relief. The main point is that if a claimant has inadeguate
security the court should, within discretionary boundaries,
be free to fashion additional provisional protection.
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PRRT YIT

COMMENTARY :  SPECIFIC PROVISICHNS

. “Temporary Protective Onder”.

The "tempora:ry protective order”" is an innovation
which may be undesirable in adding a new and relatively
untried mechanism whers it seems an innovation is not neces-

sary.

The general procedure for securing a temporary
restraining order, its appealability and the procedure for
enforcing its terms through contempt hearings are familiar
matters to most practitioners. The temporary restraining
order provides a tested and flexible protective method
sufficient for the auxiliary needs of other provisional
remedies. Moreover, its constitutional validity has been
approved recently. See, e.¢., Chrysler Credit Corporation
v. Waegele, 29 Cal. App. 34 681 (1972). It 1s suggested
that it be amplified.

2. "Forty Day Order"”.

wWhile arbitrary statutory time periods often cannot
be avoided as a starting peoint for certainty of procedure, it
is submitted that unnecessary rigidity and complication often
result when time periods are specified that are not clearly
correlated with the functions ¢f other procedures. Section
486,090 prescribes an arbitrary 40-day limitation of the
temporary protective order. The existence of a 40-day dead-
line undoubtedly will encourage the plaintiff to be diligent
in processing whatever writs he has in mind. However, from
a defense standpoint it will encourage evasive and obstruc-
tionistic tactics because apparently the plaintiff's attach-
ment efforts can pe seriously impeded if not completely
frustrated if his timing can be upset. A demurrer, motion
to strike, evasion of process and many dilatory methods
come to mind which may disrupt the expected timetable.

Again, existing preliminary injunction notice and
duration controls suggest a model of more desirable flex-
ibility. Thus, if at the time of the hearing on an order
to show cause the party who has obtained the temporary
restraining order is not ready toc proceed, the temporary
restraining order will be dissolved. "[Tlhe party . . .
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must be ready tc proceed. . . ." Code of Civil Procedure

§ 527, The burden of prosecutior is exacting and well
designed to preotec: a de’endant against surprise or unde-
serving interference with his richts. See, 2.9., Kelsey

v. Superior Court, 40 Cal. App. 229% (.919): Green v.
Superior Court, 65 Cal. App. 237 (1324); Nerthcutt v,
Superior Court, 66 Cul. App. 350 (1%24). This burden of
procedure is relaxed where the respondent is not ready to
proceed. The respordent is entitled to a continuance as

a matter of right {(Code of Civil Procedure § 527}, but the
temporary restraining order then remains in effect pending
the hearing as conzinued. The court has the necessary flex-
ibility of granting continuances within time periods appro-
priate to the variables of the case.

3. Requirement that Specific Aassets be
Identified at the Time the Writ is Sought.

If the circumstances of a particular case indicate
that a writ of attachment or garnishment should issue be-
cause of the probable validity of the plaintiff's ¢laim and
the uncertainty as to whether tie defendant will be respon~
sive when a judgment is renderad, then it is suggested that
the general right to have the writ be declared rather than
require the plaintiff to meke preliminary showings concerning
the nature, location and value of varicus assets.

Those experienced in %rving t¢ locate assets for
the purpose of a writ cof attachment shovld confirm that it
is an expensive invectigative task tc both find an asset,
identify its legal characterastics, and be reasonably sure
that it will bhe there whan the sheriff makes a levy. While
the Penal Code makes it a misdemeancy to make a fraudulent
conveyance, transfers to frustrate claimants appear to be a
nearly defensive reflex reaction when it becomes known that
an attachment iz in prospect. It is a relatively simple
matter to change the form of property holding Lo thwart
legal seizures.

For instance, if a husband i3 a defendant and

the wife is not joined, he may hawve a bank account in his
own name which, at least under pricr law, he could readily
place beyond the reach of process by the simple axpedient

of making the account a 3oint account. Under Code of Civil
Procedure Section 53%a, if the bank account happens to stand
in the name of a person in addition to the defendant, then a
levy would not be effectual unless a special bond "in an
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amount not liess than twice *he amount ©of the plaintiff’'s
claim” is provided. Thus, attachment proceedings based on
a promissory note in the amount of $100,400 would reguire
a $200,000 bond even though the joint account held only
$500 or perhaps 35,000 of funds. Also, the placement of
negotiable instruments, securities and other documents of
value in a safe depesit vault or hox having the name of
another person, real or fictiticus, can also practically
frustrate a writ of attachment. (See Code of Civil Pro-
cedure § 539a and double-claim bond requirement.) In less
sephisticated ways, it can be expacied that the defendant
will not allow his bank accounts to be attached or other
assets to be exposed. For iastance, if the attaching
plaintiff must announce his knowledge and intention con-
cerning a particular vehicle, a particular bank account,
and a particular stock certificate in the absence of a
restraining order, the defendant may well convert the
stocks into bonds, remove the bank account to an out-of-
state or other concealed location, trade in the vehicle
and obtain a leased car, etc. The previous law, now dis-
carded, reduced the many cefense possibilities through the
@element of surprise. Moreover, if there is no proper basis
for an attachment, the asset investigation and identifica-
tion becomes a worthless expense.

Accordingly, at the time of the preliminary hearing,
if no other remedy is considered appropriate and if seizure
of non-exempt property does appear appropriate, then it is
strongly urged that the court at that juncture be allowed
to generally indicate the right to a writ cof attachment and
allow the party and his attcrney to work with the sheriff
on the locational and seizure problems that undoubtedly will
exist and have new form and continucusly changing form in
the game that develops between the attaching creditor and
the evasive debtor. Certainly from a constitutional stand-
point if a hearing has been granted concerning probable right
to a judgment, then (setting aside necessaries and any other
specified exemptions) a plaintiff's hands should not be tied
by unduly complicated procedures associated with the attach-
ment itself. Indeed, the court should have jurisdiction
following the preliminary hearing to issue turnover orders
and other specific orders that may be necessary or appro-
priate to implement the writ of attachment and prevent
frandulent convevances. As noted elsewhere, if the debtor
converts assets to cash in his pocket or to stock certi-
ficates or notes held in his closet, the writ of attachment
will, practically speaking, be valueless because of the
limitations on the sheriff's ability to invade privacy
for seizure purposes.
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The concern for abuse of process can better be
satisfied by statutory clarity concerning exempt property
amplified by specific orders to the attaching creditor
proscribing attachment of assets shown by the defendant
to be needed for basic living needs.

4. Liability for Wrongful Attachment.

The Commission at page 539 of the Tentative
Recommendations has stated:

"California iaw currently provides a

very limited statutory remedy for wrongful
attachment. Persons seeking to recover
for damages brought about by the plain-
tiff's use of prejudgment attachment are
generally required to proceed by way of
the common law actions of malicious
prosecution and abuse of process."

The Commission further urges that the remedy of
wrongful attachment be supplemented by additional legis-
lation.

There are many forms of procedural abuse including
frivolous claims and sham defenses which cause unjust ex~
pense to citizens and contempt for legal method. To the
trained defense attorney., abuse of process in the area of
attachment has not posed any extraordinary problem. Indeed,
the experience of many cases where imprudent attachments
were initiated indicates that wrongful attachment presents
a threatened abuse guite readily checked or limited. Un-
like many other areas where abuse of civil procedure must
await final termination (e.g. simple malicious prosecution
cases}, the pre-Sniadach Yaw offered many summary procedures
to counterbalance the apparent advantage of the plaintiff.

In addition to more than one bonding procedure {Code of
Civil Procedure §% 540 and 554) and exemption procedure,

the defendant might be able to secure a discharge through a
motion showing that the c¢laim was secured or that the nature
of the action did not justify the writ. Excessive attach-
ments alsoc could be remedied by motion procedure. Barceloux
v. Dow, 174 Cal. App. 24 170 (1952). More recently, 1t was
recognized that excessive attachments are actionable as an
abuse of process. White Lighting Co. v. Wolfson, &8 Cal.

2d 336 (1968).
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The possibility of election of remedies had an
inhibiting influence., See Steiner v. Rowley, 35 Cal. 2d
713 (1950}, Howewver, the key to resisting an attachment
based on a weak claim has been the liability risks indi-
cated by Reachi v. National Auto & Casualty Ins. Co. of
Los Angeles, 37 Cal. 2d 808, 236 P. 2d 151 (1951), Stiner
v. Travelers Indemn. Co., 226 Cal. App. 2d 128 {1964), and
Schneider v. Zoller, 175 Cal. App. 24 354 (1859).

Under these casez, the party who unwisely invoked
attachment procedures on a weak claim could be guickly
admonished that his bond or undertaking would be exposed to
all of the costs of defense of the complete trial of the
merits including attorneys' fees, expert witness fees and
other charges not normally reccgnized as court costs.

With this law as a starting reference, defense
counsel could through a telegram, letter or even telephone
warning cause a plaintiff's counsel to desist. If the
initial warning was not enough, the threat that the defense
would promptly and extensively invoke its special deposi-
tion and other discovery rights, probably at the eventual
expense of the plaintiff's bonding company or sureties,
tended to terminate oppressive impulses. The prospect of
a significant liability served as a potent deterrent and
also induced defense counsel to provide services to the
less affluent.

While the objective of further protection against
the possibility of abuse of process should not be criti-
cized, there is a danger of overkill or at least dispro-
portionate attention to only one species of possible pro-
cedural abuse. For instance, in contrast and anomalously,
the party aggrieved by a wrongful seizure under claim and
delivery procedure is not entitled to recover fees and
other similar damages on the bond. See Lafeve v. Dimond,
46 Cal. 24 868 (1956).

5. Quasi in Rem Function.

The expansion of state procedure to obtain
personal jurisdiction which occurred at or about the time
of Sniadach seems to make unnecessary many of the special
features of the Tentative Recommendaticons. In addition to
the general long-arm and process improvements of the Code
of Civil Procedure, the Insurance Code and Motor Vehicle
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Code tend toc make attachment an anachronistic approach to
jurisdicticn. The elimination of quasi-in-rem provisions
may improve the simplicity and value ~f the general struct-
ure, Indeed, in view of the long-arm statutes, 1t is
difficult to see any compelling state interest justifying
attachment as a means of securing jurisdiction. But see,
Property Research Financial Corporation v. Superior Court,
73 Cal. Bpp. 3d 413 (ig7zy.

6. The Meaning of “Security'.

Among other new terms, the word "security" is
used apparently in lieu of "lien” references in the older
version of Code of Civil Procedure Section 537. "Security"
has a statutory definition in the Commercial Code.

However, one of the problems of the old law con-
cerned such interests as possessory or statutory liens.
See, e.g., McCall v. Superior Court, 1 Cal. 24 527 (1934),
and Civil Code §§ 3046, et seg. (The mechanic's lien was
specially treated, see Civil Code § 3152.) Do the terms
"security" and "security agreement" comprehend statutory
liens? The definitions of the Commercial Code, incorporated
by reference in the Tentative Recommendations at Sections
481.210 and 481.220 do not appear to cover such lien rights.

7. "Affidavits”.

a. As to form, presumably the provisions of Code of
Civil Procedure Section 2015.5 apply to make declarations
undex penalty of perjury acceptable substitutes for affi-
davits. The interim claim and delivery law makes express
reference to the alternative form which may suggest a
parallel method. See Code of Civil Procedure § 510.

b. As to substance, Section 482,040 notes that
statements of the affiant's competence must be included
with various exceptions. The evident model for this pro-
vision is Section 437¢ concerning summary judgment where,
because ultimate adjudication is proposed, there appears
to be need for more exacting standards and formalities.

As recognized implicitly by the exception in the
comment at page 560 of the Tentative Recommendations, the
party may have only hearsay information upon which to relate
his knowledge concerning the debtor's assets. He cannot be
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expected to obtain an effidavit from his respondent and
discovery proceedings, if available at all concerning
matters of financial responsibiliiy, ore not immediately
available., See 20-day rule re commencement of depositions
and l0-day rule rxe interrogatories, Code of Tivil Proecedure
§§ 2016 and 2030. Moreover, there ought to be more lati~
tude for conclusoery statements concerning the contracts or
elements of the contract c¢laim inasmuch as the merit of the
claim frequently will never be guestioned, and if chal-
lenged the burden will be on the plaintiff to be more
Precise in formal detail. Moreover, the likelihood of
default judgments and the risks of attachment, noted else-
where, ought to reduce the strictness of the affidavit
practice.

In any event, the standards of affidavit practice
ocught to be established under general rules of evidence,
rather than specially fashioned for different remedies or
procedures.

8. Seizure Problems and the Need for
Supplemental Procedures.

One of the special difficulties of prejudgment
attachment concerns assets which may be held by the debtor
on his person or within his home. Large sums of cash, pro-
missory notes, securities, etc. can be kept beyond the
reach of the writ of attachment simply by refusing to
respond to service of the wriit of attachment. The Los
Angeles Sheriff's Office, at least, properly takes the
position that it cannot invade the privacy of the person
by searching pocketsz or removing perscnal effects, and
its attitude gquite naturally extends to the home or other
private regions maintained by the debtor.

The method of seolving this particular problenm
post-judgment is through supplemental proceedings in which
perhaps a turnover order will compel rslease of the assets.
See Code of Civil Procedure §§ 715 and 719.

g, Section 488.410 ~ Seizure of Securities.

Subdivision {c) of proposed § 488.410 appears to
supercede Section 8317 of the Commercial Code to the extent
that Section 8217 seems to justify injunctive or other
relief to prevent transfers of securities owned by the
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debtor. The reference in subdivision (g o "cases not
provided for by subdiwvisicns {(a) . . ." suggests, by
implication, that such relief wili no longer be available.
As noted above, securitios as well as other documents

that may be on the persson or in *the residarnce of the
defendant may not be subjsct to seilzure in the practical
sense that the sherifs will not violate rights of privacy
and without injunctive cr other protactive relief there
may be no effective protection of the creditor. Preserva-
tion of injunctive rights is therefore very important.

The same observations should apply to negotiable
instruments which ¢an be placed in the hands of a holder
in due course.

10. The 45-Dav Notice Provision.

Inasmuch as both legal and practical procedures
should advise the defendant of specific property which the
plaintiff has or will attach, it seems procedurally exces-
give to regquire a special 45-day notice ir certain instances.
See, e.g., § 48B.370(b) concerning accounts receivable;

§ 488,390 concerning deposit accounts; and § 488.410(b) con-
cerning securities. Tné statute suggests that the walidity
of the attachment mav bhe affected by the 45-day notice.

This threatens other complications. Suppose, for instance,

a default judgment is entered. Will it be necessary for

the attaching creditor to still give notice before being
able to perfect a levy pursuant to a writ of execution?

If competing creditors are involved which cften is the

case, the special notice reguirement may be troublesome in
terms of priority, bankruptcy law and other areas of concern.

11. DNotice and Service Problems.

The expense of personal service can be very great,
particularly if one is dealing with an evasive defendant.
In many cases, hundreds and even thousands of dollars may be
spent on stakeout and other procedures trying to conply with
jurisdictional notice regquirements. This may be reasonably
appropriate in the first instance of gecuring personal
jurisdiction over a defendant. But the procedure tends to
be extravagant when other notice provisions are involved.
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Under Code of Civil Procedure Sections 1010, et seq.,
service by mail upon an attorney and other less expensive
procedures, reascnable in nature, become proper. It is
not clear that the 45~day notice concerning attachment of
certain agsets or that other notices and writs can util-
ize the less expensive methods. It is suggested that the
less expensive but reasonably reliable forms of service
be considered for most notices, writs, etc.

12. Extensive Letail of Revisions.

Sometime ago the decimal point wwas introduced as
a means of expanding sub-sections of civil procedure sta-
tutes. It has been noted, with substantial accuracy, that
the Code of Civil Procedure is taking on the appearance
as well as the complexity of the Internal Revenue Code.

The form and detail of the Tentative Recommendations
gives basis for concern that our procedural law in this and
other areas will scon become the province of specialists.

It seems likely that conly the commercial credit agencies
will be able to make effective use of the procedural methods
involved. Only such agencies, or attorneys having a very
high volume of collection cases, can be expected to develop
the knowhow and training of supporting staff to cope with
the variable and special procedural nuances. Unless
Sniadach clearly reguires the new "wrinkles", it is urged
that simplicity, amplified by standards of discretion, be
the guide rather than code slaborations of procedural

detail which often promote pettifoggery rather than justice.

13, Bonds and Undertakings -
Justification of Sureties.

Please consider the possibility of general
provisions of civil procedure concerning the many bonding
possibilities applicable to slander, stockholder and other
actions as well as to provisional statutory remedies,
stays, etc. Bonding requirements for enforcement of liens
undoubtedly will be suggested soon. Uniformity of procedure
here ought to be a more simple matter than in most areas.
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14. Asget Seizure Methods,

Many questions core to mind aoout the proposed
extensive revision oI setiled law affecting the definition
and disabilities of property or rights subject to attach-
ment. If additional time for further comment is allowed
by the Commission, I will be pleased to formulate criticisms
which are now beyond my time limits.

‘ffi?ittEd’

Paul e
of KINDEL & ANDERSON

el

Regpectiully

PLF/mch
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@alifornia Siate Sheritis Assoristion

Crganizaticn Founded by the Shetiffs in 1894

Sevtember LY, 1075

California Law evision Ocumission
Heheool of Law

Stanford Univers:ity

Stanford, Calif, Q4505

Attn: John H. DelMoully
Zxecubive Secretary

R rrejudgment Attuchment
Dear MMr. DeMoully:

T have recently received a cony of the Commission's
Tentative Recommendation relating to Prejudgmert Attachment,
onublished March 1973%. It arpears to be, in its periinent
parts, the same as the v»roposed legislation which canme before
the California Legislature under Assembly Bill 998 (Yarren).

The provosed legislation has been exhaustively reviewed
by the California 3tate Sheriffs' igscciation, Civil Procedural
Committee ana the Commitvee's comments have been incorporated
in one revnort. 4is chairman of %he above Committee, I an
enclosing these comments for your revioew, alons with a cowy
of AB 998,

You will note there are seversl arcas which appear to
subject Sheriffs and other levying ofrficers tc unwelcome
liability., 3ec. 433,020 (¢) and (d):; Sec. 488.%60 (a) and
Sec. 488,370 (b} are important in Shis regard. Alsc the method
of "service" upon a defencant is another area of concern.

Dousras B. James, President Larry Giinick, First Vice-President Lawrence Mansserd, Second Vice-Presiden:
Sheriff, Santa Cruz County Sheriff, Butte County Sheriff, San Luis Obispo County
James M. Geawy, Sergeant-At-Arms MicHaer N. Cawnits, Sectetary-Treasurer
Sheriff, Santa Clara County Sheriff, San Joaguin County

Ricare C. Dinxeuseier, General Counsel
San Franciica



Mr. John H. Ielloully
BSeptember 17, 1973 .
Page 2

The Committee is azwars of the deadline wou face in
rrenoesing Jurther legislaticn before 4he nresant ittachment
rrocedures explire and offers these commerts with a desire
to aceomnlish a smooth transiticn frea oresent Law o the
pronposed law,

Tery wruly yours,

(UN ISR,

Carl M. Olsen
Chairman, Civil Procedural
Committee

cc: Sheriff Douglas James
Sheriff Michael N. Canlis
Richard €. Dinkelsniel



AB 898 -~ ‘arren "The Attachment Law"

This bill revises several statutes. ‘ -

Problems which affect Zheriffs and other levying officers
follow: )

Sections 1 through 9 sre preliminary provisions. 'Theyiéo.not
-affect Sheriffs. :

Chapter 1. Definitions; Does not affect Sheriffé.

Chapter 2. General provisions. TDoes not affect Sheriffs.

Sec, 482,070 Pare 172, line 40, the word "may" should
be substituted for "shall".

. Chapters 3, anl 4, Actions in Which Attachment Authorizad

and Nobiced Hearing . roCCAUré. DO Not alrect Sherilis,

Chapter 5. Ix Parte Hearing Procedure. Does not affect
Sheriffs. ) e .

Ghapter 6. Teanorary Protective Crders. Does not affect
SherifTs. .

Chapter 7. Pronefty Subjeét to Attachment. Affects
Sherifis. IiTovisiong are 0.k. .

Chapter 8. ILevy Procedures, etc. Affects Sheriffs!

Sec, 482,020 (¢) mnd (d). These items require the levying
officer to inorm the defendant of his "rights" and "duties"
under the levy. Ais presently written, the officer is placed in
the position of giving legal advice to: N

Defendants; County 7ecorders; Record owners of ,
Real “roperty; Occunants of teal Troparty; Secretary
of State; Lecal owners of wvehicles and veszels;
- Obligres identified by garnishees; Garnishees;
Phird Parties in denosit accounts; Iscrew holders;
Issucrs to whom szcuritics have bren surrendered;
Courts wherein the defendant has o judgment in his
favor; Judgment debtors of defendant; Estate
administrators:; Transferee or aucticneer in bulk
sales.,



T
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The advice given would involve clains of exemption;
third party claims; exceptions to undertakings;
" filing of an undertaking; perishable sales; termi- -
nation of temporary ~rotective orders; right to
file motions to set writ aside, etc. Since the
Sheriff is a ministerial cofficer his duties must
be clearly spelled out. It is susgested that this
- may be done as in C.C.P. 682.1 which requires-’the .
" officer to mail a cony of the writ of execution to
‘ ‘ the judement debtor at the address annearing on the
B writ., The writ contalns a "Hotice to the Judgment-
Debtor" which informs him of his right to file an
exemption claim.

: Sec. 488.040 (b) ILines 15, 16 and- 17. This should be
.. eclarified to allow serviceupon "a person in charpge" of the
*office of the garnishee as provided by Sec. #15,.20, C.C.P,

. See. 487.310 (b) Page 35, Lines 2 through 6. This should

', be clarified to indicate how the lecorder is to know the

- - property stands in a name o*her than the defendant. (See present
' Sec., 542 (2) C.C.P.)

R (e) Pare 55, Lines 7 through 11.  This should be clarified
.. - as to how the officer is to "serve" the defendant snd any third
-7 .. person. Very often they are out of the county in which the

~ " property is located. (Refer to Sec. 542 (2) C.C.P.)

L {(d) Page 35, Line 13. DProvides for service of an cccupant

. within 10 days after recording. The present method allows
'7 15 days which ismore realistic considering that come counties
.- consist of large rural areas, which are not alwayu easily
~..accessible and could “equlre a survey to locate Lhe pronerty being
o levied upon. (Refer to 3ec, 542a C.C.D7.) '

SR Sec. 488,%20 (b); 488.%30 (¢); 488.340 (b); 488,350 (bv):
- 488,360 (e); 488,370 (b), 438,380 (b); 488.390 ab), 488,400 (b),
L 488,410 (b); 482.420 (b); 488,430 (b). These sections all
-provide for the sheriff to "serve" the defendant with a copy
. "of the writ of attachment and notice. Unless the service allows
+ »"mailing (as in Executicn Secetion 682,1 C.C.P.) levies may not
.. be completed since there are hany inutancec where the defendant
v is not physically present in the county in which the levy is
‘. being made, )

R Sec, 488,350 (a) Pame 37, Lines 16 through 21. Since an

. attachment levy does not contemnlate ta'ting defendant's property
. from him, the notice should provide that no transfer of the

. defendant's interest in the motor vehicle should be made by

-+ the Department of Motor Venicles until the attachment levy has =
.~ been released.
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(¢) Page 37, Lines 26 through %1. A method of service

must be provided to allow service by mail since in many cases

" the ‘legal owner is not located in the county of levy and in
some casgs, the legal owner is located outside of the State

of California. _
Sec., 488.360 (a) Page 38, Lines 2 through 6. '”hé wording

"here should be linited to cash sales only., Untold. nrobleqp

" could occur regarding the method of redemntlon if credit card

sales are alloued. 17ho would be respon51ble for converting

credit card slips into cash when the card issuer doesn'st have
- local outlets for this purpose?

| Sec. 488.370 (b) Page 39, Lines 30 through 35. "the
_levying officer shall serve the dependant and any other person

;Jldentixied by the aceccunt debtor or insurer T as an obligee"

"Here the officer is expected ©oO Luiieinstructions irom some
one who is not the plaintiff, nor the plaintiff's attorney,

. and therefore the officer may expose nimself to liability

-for such action. ( lge Yec. 262 C.C.P. regarding instructions

T}‘to the officer).

Sec. 488,380 (e) “aﬁe 40, Lines 7 through 9., It is unclear

i why the plainti~f is to serve the account dentor when the
" officer serves e person in possession of the chattel paper

. under subdivision (a) on page 39,

o Sec, 488,420 (a) Panme 41, Lines 39 and 40. Service by
. the officer must allow provisimm for service by mail, when the

_iayjudgment debtor is not locates in the county in which the
7 Judgment is entered,

Sec. 488,430 (a) Pare #2, Lines 9 through 16, This

" ,procedure reverses the procedure now ~mployed under Sec. 561

_4»C.C.Ps where the personzal representative is served first,
..~ however no objection is made to the new rrocedure except to

.« elarify the pethod to be used in serving the personal

‘representatlve when he is not located in the county vhere the

3+ levy is being made. Tresently even under iec. 561 C.C.P.

o+ and under Sec. 26735 Govt Code, there is no clear uethod spelled
.. .out, The offlcers have been usins service by mail to comply
7, with the court ruliar in e: “ennett pstite (19%9) 13 Cal 2d
;.. 354, This case required both service on the personal represen~
e tiglve and on the clerk of the court to be made by the sane

.. officer.
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Dt Sec. 488.530 Page 45 Lines 35 through 38, Since this
.- gection appears to be based on Sec. 547a C.C.P., which re-
: .. lates solely ’ Yo receivers, references to the levying
v officer and vhe use of keepers should te deleted.

et If an officer is to make a levy, there should be some

-+ ' provision provided for on the writ of attachment allowing
- -the officer to sell perishables. The court should sconsidep
- ~thig issue before issuing such a2 writ rather than after a
« - levy has been made.

o Sec, 488,550 (b) Tape 46, Line 26. There annears to
+--be an omission or misprint here.

G Sec. 483,240 Page 51, Lines 17 throuch 38. This section
©. should specify how the undertaing is to reach the bank (see

., this bill, Sec. 14, age 62, Iines *1 an® 32, under fec., 632a).

R Sec. 439,310 ZPare 52, Thig bill wrovides “er an under-
/.~ taking to be furnished vy the de’endant attar a court hearin
-+ It sheuld be pointed cut that wesent law vrovides for a

- . release of propsrty under levy, by the defendant furnishing

'~ . an undertakins without mtice to the plaintiff., (See Sec,

R 540 C.C.P.)

... . Sec, 682a Page 63, Line 27. The last word should be
7 "sooner! (instead of scon) Line 36, The second word should
fread "by" (instead of be). - |

e

L. &
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CALIFORNIA STATE LEGISLATIVE COMMITTEE
CREDIT MANAGERS ASSOCIATIONS

BOARD OF TRABE GF SAN FRANCISGO GREDIT MANAGERS ASSOCIATION OF SOUTHERN CALIFORNIA
San Franzisco, Gufifernia Los Angeies, Califarnia
Paut Ayan, Exec. Vice-Pres. & Secretary Lee J, Fartner, Exec. Vice-Pres.
KAT(DMAL ASSOCIATION OF CREDIY MANAGEMENY SAN DIEGD WHOLESALE SREDIT MEK'S ASSOCHATION - WHOLESALERS CREDIT ASSOCIATION
Northern & Central Caiefornia San Niego, Caiifarnia Czkland, Califernia
San Francisco, Fresno, Stackion, Sacramente, Larry Molimar, Exec Sec.-Mer. Haary J. Salve, Secretary-Manager

San lose, Califoraia
Carroli Swanson, Exec. Yice-Pres.-Secretary

PLEASE REMY TO
September 19, 1973
1581 Mission Street

Son Francisco, Ca 94103

Mr, John H. DeMoully, Executive Secretary
California Low Revision Commission

School of Law
Stanford, Ca 94505

Dear Mr. DeMoully:

Foflowing a preliminary consideration of the Commissicn's tentative recommendation
relating to pre-judgment attachment, the following comments are offered with respect
to the maintaining and clarifying the rights of atfaching creditors without unnecessarily

diminishing the right of business debtors.

I,

The proposed Section 483,010, concerning actions in which attachment is authorized,
requires, among other things, that the amount of Plaintiff's claim be not less than $500. In
this respect it represents no substantial change from the 1972 Act; however, it specifically
appears to preclude the aggregation of claims as compared with present C.C.P. 537.1 which
authorizes attachment where the “total surF ?a?med" by Plointiff is $500.00 or more.

a

The consensus of this Committee is that the $500.00 minimum as proposed in Section
483.010 should be revised so as to authorize attachment rights where the amount of claim is
not less than $250.00. Since the remedy is limited to defendants engaged in business it
should, so far as practical, be available regardless of the nature or size of the defendant's
trade or business. The nature of the trade or business engaged in by many defendants is such
that the average obligation incurred is substontially less than the proposed $500.00 minimum.
To retain this basic amount would, in effect, exclude such business defendants from the operation
of the Statute. |t is felt that a reduction to $250.00 would not prejudice those defenses available
to such defendants since it would in no way impair or limit the exercise of such rights designed tc
insure their exemption and family support Lighrs.

The Commission's comments to this Section ( p. 562) suggest that the preclusion of the
right to aggregate claims is of little importance since an expeditious remedy will be avoilable
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for lesser amounts under the Smal! Cloims procedure. |t apeesrs to this Committee that
shifting such claims to the Small Claims Court would be unsatisfactary, both from the
standpoint of the debtor as weli as ereditors. Lincer preseri fow the monetary jurisdiction

of Municipal and Superior Courts is determined by the total =lafm of a Plaintiif whether

such claim is bosed on one cause of actien or several asigned causes. Denial of aggregation
of claims in one suit very possibly would have the effect of subjeciing the debtor to a
multiplicity of Small Claim Actions where, although the remedy of cttackment is not avail-
abie, the proceedings are sufficiently exveditious to reduce o small claim to judgment in a
shorter time, In addition, the Defendant wouid ke required to appecr personaily in each of
such actions.

The Creditor Associations represented by this Tommitres often accept assignments of
creditor claims against a common debtor, some of which individual cloims may exceed $500,00
while others may be subsiantially less. To seek a right to cttach or temporary protective order
under the proposed recommendation will sresumobly require the exclusion of individual claims
of less than $500.00., and the resort by such individual cleimants to the Small Claims Court
for separate actions. In view of the constitutional safeguards available to a Defendant, this
Committee would recommend that the tentative draft of the proposed pre-judgment attachment
low be amended to quthorize, as present, attachment where the "fotal sum claimed" by Plain-
Hff is $250.00 or more. From the standpoint of assignee-Plaintiff's this would eliminate the
necessity of separate actions while, ot the same time, offording o Defendant the apportunity
to assert all of his rights against all of the creditors included in such single action.

it.

The Committee also notes that Section 485,010 specifies that, for issuance of an
ex-parte writ, it must be shown by Affidavit that denial of the writ will result in great or
irreparable harm to Plaintiff. The present law { C.C.P. 538,5a)requires o showing only of
'substaniie! donger” that the property will be transferred, removed or concealed, etc. The
Committee feels that the requirement of a showing of "great or irreparable injury™ constitutes,
for all practical purposes, an insurmountable obstacle and would recommend that this require-
ment be reduced in degree to a showing of only immediate or substantial danger.

i,

Section 487.010 of the tentative recommendation, which defines property subject to-
attachment, is similar to the present law with one substantial exception which moy not have
been intended. C.C.P. 537.3(b} of the present low, with respect to individuals engaged in
business, authorizes a writ to subject all of the Defendant's assets, "excepting such as are
exempt, etc, ' The proposed recommendation, however, appears to aliow such writ to be
levied 'oil: on all of such assets "used or held for use in the Defendant’s trade, business or
profession” . Under such proposal it would appear that real property, for example, not directly
used in the Defendant's trade or business would not be subject to attachment, The some would
appear to be true of any business asset such os cesh, removed from the Defendant's business and
placed in a personal bank account. Since the granting of credit to an individual in business is
usually the result of an analysis of his total net worth, it would seem not unfair that, in such
instances, all of the Defendant's non-exempt property should be subject to attachment without
a technical requirement that the seme be used or held for use in his particular business. What
has been noted with respect to non-business assets of an individual defendant appears equally
true where the defendant is a partnership. Since all portners of a parinership are jointly liable
for partnership obligations it seems em unwarranted restriction to limit the right of ctfccgment
to partnership property as Section 487.010(b; auppears to do. The Committee recommends that
the right of attachment of a parinership creditor be extended to non-exempt personal ossets of
the individual partners as well as the partnership property itself. Such right, of course, would
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KIPPERMAN, SHAWN & EEKER
ATTORNEYS AT Law
407 SANSOME STREET. SUITE 460
SAN FRANCISCO, CALIFORMIA 94711

STEVEMN M. KIPPERMAN August :« 2 _ 19?3 TELEPHONE: (S1%) T7BB.2200
JOEL A. SHAWN :
JOHM W. KEKER

California Law Revision Commission
School of Law
Stanford, California 94305

RE: TENTATIVE RECOMMENDATION RELATING TO
PREJUDGMENT ATTACHMENT ({March 1973)

Gentlemern:

While in the context of the specific recommendation being
made, the point about which I would like to comment is
relatively insignificant, I think that in the greater
context of California civil procedure the issue is much
more significant than drafters of legislation might
appreciate. The point about which I am concerned is

the use of court commissioners in the judicial process.
Although you do indicate that you are going to reconsider
the recommendation that court commissioners be used with
reference to the attachment law (page 540 n. 81), I presume
you intend to reexamine it only from a constitutional
standpoint should the California Supreme Court question
the constitutionality or cast doubt upon it. I think

you should reexamine the guestion from a policy standpoint.

Although it is admittedly true that the California constitution
creates the notion of "subordinate judicial duties", I think
it is particularly unwise to perpetuate or implement a concept
which does create a somewhat artificial hierarchy of rights
and procedures. The notion that some judicial acts are not
very important can lead to very questionable distinctions

and policy decisions. What probably is the real basis of

my concern is the generally exceedingly low opinion many,

if not most, San Francisco lawyers have of the court
commigssioner process in San Francisco, as it is extensively
used for most discovery proceedings. In San Francisco, in

a typical case, it is virtually impossible -- as a practical
matter -- to get a judge to consider and rule upon discovery
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Bugust 22, 1973
Page 2

matters. The court commissioner process 18 all the more
troublesome becauvses -~ again as o practical matter -- it

is difficult if not impossible to have 2 repforter's transcript
made of zny such proceedings o fhow the manner in which the
very broad discretion is belng esxeveilsed by some persons.

gurt commissioners
inly be reduced,
chinent, that the

While my general feeling i
might well be abolished and
I think that in a matter so Impoertant as &
breoad discretion that is goi o repose w the juaicial
officer under yvour proposad legislaticn should not be vested
in a court commissioner, who operates under a system sguch

as that in San Francisco. Perhaps this is not so much a
comment upon your attachment recommendation as it is a
suggestion that a more uniform procedure be adopted for

court commissioners, which will afford litigants a more
formalized procedure which will include the making of a
record which will protect the right to review a court
commissioner's determination in a meaningful way before a
judge in those situvations where a court commissioner is going
to be used. The Federal system has for somg time more
broadly used the concept of "special masters", and, more
recently, United States magistrates to perform many duties

in the Federal judicial process. Perhaps & study could be
undertaken to determine just what the r=salities are in
various areas in California of the court commissioner

system, compare it to the Federal system, and make such
recommendations as are indicated. I, and many other lawyers,
feel that many changes are in oxdei.
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Very truly yours,
s /f;;/:’—i e
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é}ézé/ﬁ ff fgz
STEVEN M. WKIPPERHAN
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STATE OF CALIFORMIA

@

ERANCHISE TAX BOARD

SACRAMENTO, CALIFORMIA 95867 in reply refer to:

September 19, 1973
HC:RDP:rjw

John H. DeMouliy

Executive Secretary

California Law Rewislon Cumsission
School of Law, Stanford Usiversicy
Stanford, CA 94305

Subject: Prejudgment Attachment

Because of the relatively ghort time since the receipt of the
Commission's Tentative Recommendation Belating to Preiudgment
Attachment, the other taxing agencics have not had an opportunity
to review the materisl. We have just completed our review of it
at the Pranchise Tax Board and have forwarded the text, with our
analysis, to Deputy Attorney General Mark Jordenm, who is the
chairman of the Interagency Sub-committee on Tax Collection. He
will write you at length after he and the other taxing agencies
have had an opportunity to study the matter.

1 wanted to give you a preliminary indication of two problems
noted here: (1} Your recommerdation on garnishment embodied in
Assembly Bill 101 conains a trovision (Section 723.076(f)) pro-
viding a temporary earnings holding order which requires an
employer to withhold and retain in his possession earnings in
excess of the amount which would be reached by a withholding

order for taxes; and (2) the provisions for liability for wrongful
attachment (Chapter 10, Section 490.010 et seq) require resolution
with the general exemptions from liability provided by Part 3.5

of the Government Code. Specific exemption for taxing agencies

is provided by Section 860.2. .

- 7

o L R

J L i
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P n_/ !f\x_ }""k- T
Supervisor, Special Procedures
Collections

cc: Mark Jordan
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STATE OF CALIFORNIA

ERANCHISE TAX BOARD

SACRAMENTO, CAUIFORNIA 958567 in reply vefer to!

September 19, 1973
HC:RDP:rjw

John H. Delicully

Executive Secretary

California Law Reviston Comrissinn
School of Law, Stanford University
Stanford, CA 942305

Subject: Prejudgment Attachment

Because of the relatively short time since the rocelpt of the
Commission's Tentative Recommendation Relating 2o Prejudgment
Attachment, the other taxing agencies have not had an opportunity
to review the material. We have just completed our review of it
at the Franchise Tax Board and have forwarded the text, with our
analysis, to Deputy Attorney Gencral Mark Jorden, who is the
chairman of che Interagency Sub-committee on Tax Collection. He
will write you at length after he and the other taxing agencies
have had an opportunity to study the matter.

I wanted to give you 2z preliminary indication of two problems
noted here: (1) Your recommendation on garnishment embodied in
Assembly Bill 101 con%tains a nvovision {Section 723.076(f)) pro-
viding a temporary earnings holding order which requires an
employer to withheold and retain in his possession earnings in
excess of the amount which would be reached by a withholding

order for taxes; and {2) the provisions for liability for wrengful
attachment (Chapter 10, Section 4£90.010 et seq) require resolution
with the general exemptions from llability provided by Part 3.5
of the Goverament Code. Speclific exemption for taxing agencies

is provided by Section 860.2.
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remain subject fo those other provisions inzuring to 2il sefendonts their exemption and family
support righis.
R
Section 490.G10 et. se- ., relatir; o lickitity of Fleiniiff for wrongful attachment
appecrs, in at least one respect, to diminish a Plzintifi's righis and enlarge those of a
Defendant. Specifically, Section 490,030 uppeass fo ollow recovery for damages by motion
made in the irial court without the necessity of an inderindent acticn. { Ses comments to

proposed law, p. 540.) While statuicsy Hanility e o suraty might he enforceable in this
manner, it appears that an acticn for substantial dumanes which might well involve substantial

and controverted factual issues with rights of fuil hearing and jury, shouid be limited to on

independent or plenary action rather than u siwple metion in ke originel frial court.

The undersigned Committes has nof hod <o spporfunity Jo conduct an exhaustive or
complete analysis of the tentative recemmendation of the Commission and would appreciate
the opportunity of submitting additional comments as soon as nossible. Your consideration
of those comments expressed in this lefter is earnestly sought and this Committee believes
that amendments to the tentative recommendation incorporating the same would not remove
any substantial protective provisions otherwise cccorded io a Defundant,

The Commitiee does appreciate the opporiunity of presenting the foregoing and would

be pleased to discuss these matters a* greater tength if the Commission fz2eis that the some

would be productive.

Yours very truly,

Kumli
Chairman




Memoarandum 73-82 BXHIBIT VI
LAW DFEICES

FapeM, KANNER, BERGER & STOCKER
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GIDEON KANKNER B551-33272
MICHAEL M. BERGER B383 WILSHISE BCULIVARD ASEM CODE 213
WILLIAM STOCKER

ALLEN J. KWAWER BEVERLY HILLS, CALIFORNIA 20211

September 7, 1973

John DeMoully, Esqg.

California Law Revision Commission
School of Law .

Stanford University

Stanford, California 94305

Re: Prejudgment Attachment
Dear John:

I received the printed tentative recommendation
on the above subject, and like a good trooper cffer the
comments you reguested.

Since I claim no expertise in this area, I will
not attempt to analyze the recommendation in detail. Let
me only express a general reaction,

The reccmmendation appears to be the same sort
of thing that Mike Berger criticized in his most recent
article: the courts clohbered a monster, and the Commission
is trying to revive it in a modified form,

Where somebody enters into a transaction in which
he chooses to leave his interest unsecured, I don't see any
justification for a law which at his option converts that
interest into a secured one, against the wishes of the other
party to the transaction. The exceptions, of course, are
the urgency situations in which the defendant is about to
head south or otherwise frustrate ordinary legal proceedings,
but the proposed statutes cover more than just such situations.

You now have the dubicus benefit of my concededly
inexpert views.

Best regards.

Sincerely,

GIDEON KANNER -

GK:cl
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SAN DIEGO GAS & ELECTRIC COMPANY

P « el
Septemper 16, 1673

California Law Revision Commission
Stanford University

School of T.aw

Stanford, California 24305

Re: Tentative Recommendation Relating to

Prejudgment Attachment

Gentlemen:

We have reviewed the tentative recommendations

and find them substantively and proceduraily satisfactory,

We have no recommendations or criticisms to

offer.
Very truly yours,

g
A
LA |

Guenter S. Cohn
Attorney

fge
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EXHIBIT VIII -

Wrongful Attachment Damages
Must Be Fixed in the
Original Suit
by Leon 1. Alesander®

INTRODUCTION

Most civil lawsuits are for money. Each side marshals reasons for its
cause, as plausible as skillful counsel can devise, Certainty is never
realized, and the outcome is “an unknown factor prior to final judicial
determination.”® Nevertheless, someone must be allowed to keep the
disputed sums throughout the intervening time. Abstractly, it is no more
“ust” to let the defendant retain them during the lawsuit than it would
be to let the plaintiff have them until the fight is over, or even to impound
them in the County Treasury. It is not logic that decides such matters,
however, but social history.” Our practice leaves the defendant in un-
impeded possession of the funds pending trial, no matter how recently or
by what improper means the money first came into his hands. An ancient
remedy now plays its role to equalize this situation. Attachment permits a
plaintiff in certain cases to impound {but not obtain for himself ) contested
sums pending trial, provided he posts a bond to pay ail damages caused
by the attachment if he does not win.? Unfortunately, the procedures in
effect today deny adequate recovery on the bond for the successful de-
fendant. They must, therefore, be changed.! '

ettt it

» A B, 1947, Brooklyn College. LLE., 1950, Yale University. Senior partrer, Alexander,
Inman & Fine, Beverly Hills, Momber, Loa Aungeles Bar, California Bar.

3 Byard v. National Automobile and Casualty Insurance Co., 218 CalApp2d 622, 32
Cal Rpir. 613 (1963). .

2 Claim and Delivery is a comparable procedure that delivers chattels in dispuie to the
plaintiff, In interpleader actions, funds miy be impounded with the court. Almost anything
might happen through a receivership or injunclion. Such dispositions are not less “just” than
leaving property with Lhe defendant; they are merely less familiar.

8 Car. Cope Crv. Proc. §538. Throughout the text, reference to “plaintiff” mrans the party
seeking affirmative relief, even though the parly might be a defendant, cross-complainant, ap-
pellant or intecvenor who bas posted a judicial bond. The word “defendant” means the othes
party. See Allers v. Beverly Hills Laundry, 98 Cal.App. 580, 277 Pac. 337 (1829}.

41t is recognized that exiensive reform of the procedures for procuring attachment bonds
and 2lso the items of damages that are recoverable in wrongful attzchment are long overdue.
Such matters are outside the scope of this arlicle, which is limited to prucedural aspects of
bond litigation. :

38
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1
THE ATTACHMENT LIEN

Attachments may work great bardship on the defendant. They are fre-
quently “legal biackimail,” invoked deliberately for that very purpose. As
stated recently, “Even though the attachment lien apparently had no real
economic value . . . it was technically valid and had strategic value or
bargaining value . . .. The law gives . .. us economically feasible reémedy
except to press the nuisance value of his attachment.” It is because of
this unfairness that there must be rapid and effective relief on the under-
taking in those relatively rare cases when the defendant prevails. In the
words of a widely used treatise, the bond “is actually an insurance that
the defendant in an aitschment action will be paid” his damages, pro-
vided only that be wins his suit® In fact, this is not true. Bonds do not
“insure” payment io the injured defendant. Meaningful relief is often
rere ilusion. That is because recovery on the bond requires extensive
Ltigation. A second suit against the bonding company must take its place
with other newly filed actions and carry on through the laborious processes
of our civil courts, 1t would be much better to include daraages arising
from an improper attachment 2: an issue in the trial and appeal of the
first case. Then the bond would be of real value to a wronged defendant.

Remember how lawsuits really work. Plaimiffs racely make moderate
demands. Uncertainties and offsets are usually ignored in the complaint,
and every doubt resolved there in plaintiff’s faver. Aitachment issues,
therefore, in an inflated amount” Any claimant in 2 permitted case

& Imperial Metal Fioishing Co. v. Luminoas Ceilings West, Tnc, 270 Adv CaiApp. 426,
75 CalRpu 661 {39895, We are aol concerned with the social prollenss involving garnishment
of wages. Bven in standard business transactions, attachments are often wsed as pressure

%5 Cax. Junie, Rev., 048, The remedies Legailv svailable vpon the nndertaking have led the
authey clsewhere 1o propose the vse of bonds in velawd Heids where procedures now ip use
are guasi-sttachments Lot where thom i st fresent no effective mmedy available for
suceessful defendant. Ser Alexander, Lir Peadews Reform By Land Avtockment, 43 L. A
Bsz B, 419 (1968} ; Alewmander, Claims in fnterpleeder—Abuse and Remedy, 44 Car. 5, Ban J.
210 {1968} ' .

7 Recogalzing possible Hability if the plaintiff loses, atforneys sometimes attach” Sor bess
than the smcunt permitted by the pleadings. Tiis does not change the principies involved.
Fear of wrongful atiechment suils is in praciice rarely a deterrent io the use of that remedy,
It is the author’s belief that deliberate aver-atrachment is mauch mors common than deliberate
uhder-attachmens. -
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tnay obtain ore easily, if ke makes an affidavit and files an undertaking.
There are few problems in pusting plaintiffs’ bonds. The face amount iz
merely “one-half of the principal amount of the total indebieduess or
damages claimed, . . . excluding attorney’s fees,”® and even this sum
may b reduced on application to the Court, The premium for such a bond
is low, 2 modest 1% a year. and bonds are readily available to plaintiffs
who will indemnify the bonding company® and whose net worth is 10 times
the obligation on the bord. {m bonds below $5600.00, no net worth inguiry
is generally made. '

Release bonds are more difficult to obtain. Altheugh the premium is
also 17%, the practice calls for liquid collateral posted with the bonding
company in the face amount of the bond. Few defendants have the means
to give security, and even those who can, may not use a release bond
because property would be impounded either way, and the enforced col-
lateral of the attachment proceedings is often preferable to finding new
security, acceptable to the surety. Thus, most attachments remain in
force until the tria) iz over.

Trizls take time sven when ail prrties want a swift decision. If ejther
side seeks to delzy, he generally can do 30 easily. Then, when the trial is
fnalty over, the losing plaintiff may appesl, prompted at least in part by
fear of liability ou the artachment bond.®®

More time poes by. Few civil cases creep from complaint to trial to
judgment 1o appeal to fiva! resolution in under four years.

The law now is that the judgment must be final before the successful

3 Car. Cape Crv, Proc. §539.

% Bontiug companies segulacly require inderonitics, See Auchor Casundty Company v,
Strube, 271 Cal App.2d 29, 34 CalRptr. 205 (19637 ; Ukited Stztes Fidelity & Guarzaty Co. v.
Blore, 155 Cal. 415, 101 Pag, 302 (1909),

10 Daspite the stpress mnguage of Car. Cope Orv. Proc, §536 (. . | the plaiuti¥ must Hle,
+ .8 written undertaking .. that piaintif will pav 2l costs . . . and ol damzpes™), the
unsuccessiv plaintiff is wot linhle in wrongiul aitachment, although Be js linble for malicious
sitachment. It is & minor lega! mystery why this should te in the rule. §i i« based on the
theim thai permitting labiiity would distoursge Ehgation and be condrary te public policy.
Ser Asdvado v. Ore, 100 {ai. 203, 34 Par. 177 (B3G50 The rubs was fvse spplied ta zttach-
menls in Vesper v, Crane Co, 165 Cal 3%, 130 Fac £76 £1913%, sod has been followed
blindly ever since. ¥ion v Witherbes, 126 CalApp.2d 43, 171 P.2d 606 (19543 ; Bailey v
McDoumal, 1% Cal App2d 175, 16 CrlEptr. 204 (1961, The stetete in Clrim gnd Belivery
{(Car. Copr Crv. Prac, $512) differs from itha ooniained in the statutes on yitachment or
bejunctivn bends, snd does Dot say that the plaintifi wil] puy the damages. However, since
the pieinulf indemnifits the Londing company, this is not & practicai problam, unlest personal
sureties are used,
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defendant may file suit on the atiachment bond fo recover the damages
that he has suffered.” His new complaint proceeds as other lawsuits do.
The amounts involved, however, are relatively small. This second suit is
only for the actual damages caused by the attachment; punitive damages
are not allowed, even though still within the limits of the bond.™ This
second suit therefore must seek less money than the first one (the statu-
tory bond amount is half the original principal claimed) and may invoive
enly a small fraction of that amount,’® Reducing the amount in dispute,
however, does not reduce the cost of the second trial. Bond litigation is a
complex feld; one may assume bonding companies will use any available
technicality to increase the burdens on the claimant,

The surety should not be wholly blamed for this. It is inherent in our
legal system. We insist that everyone be fully heard in order to achieve
“justice.” This means, in practice, interminable full-dress debates, The
reported cases in this field illustrate the preblems facing the successful
defendant in the second suit. All sorts of technical issues must be proved
and pleaded to the satisfaction of the Court. Questions may be raised
about the propriety of the original attachment proceedings, the existence
of security," the ownership of the attached property,”™ the nature of the
cause of action under which the original plaintiff attached and failed to
prevail,’” the apportionment and necessity of attorney’s fees or other
damages™ that are claied, the meaning of the conduct of the parties?
or of the attachment underiaking and even the parties who are protected
thereby.” The list secms endless of the matters raised by sophisticated

12 Sypcithe v, ELD, 237 Cal App.2a 334, 47 CalBotr, 45 {15535,

1% Carier v, Agriculterad Insrance Company. 266 Adv.CslApp. 885, T2 Callpir. 462
{1968}, The Supreme Court has not yet rded on this poind, and there is dicta to the contrary,
& strong policy srgument could be made sgainst any limit in wrongful sttschment on the
surety’s Babilivy, pxcept the actual damages to the defendant. An ever stronger cae could he
made tv buld the plaintif table for all daroages, ac though he had converted the property.

13 In Corfer, supra note 12, for example, the {xte amount of the allachment bond wus
324,500.00 and dampeges sustaived by defendant proved Lo be under $760.00,

M Clark v, Aadrews, 109 Cal.App.2d 193, 240 P.2d 330 (1952},

15 Goldman v. Floter, 142 Cad. 386, 76 Pze. 55 {1904},

19 Ramirer v. Hartiued Accident & Indemnity Co, 20 CalApp.id 193, 54 P2 172 {1423).

17 Michetin Tire Co. v. Bentel, 154 Cal 315, 193 Pac. 770 {1920). Buf ser Kochier v, Serr,
216 Cal. 143, 13 P.7d £%3 (1835},

18 Reacli v. Mational Auto. & Cas, ¥ns, Co. of Los Aopeles, 57 Cal2d 808, 236 B.24 151
{1981},

16 Faye v. Feldman, 128 Cad App & 3319, 275 P.2d 121 (£954).

% White v. Indemnity Insurance Company of North America, 746 CalApp.2d 160, 54
CalRper. 630 {19661,
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litigants whe understand the settlenent value of protracted fights. Each
issue musz be heard, decided and, perhaps, appealed. The wearying pros-
esses »f litigation drag on.

The cost. the time and the uncertainty tha: result all induce settlements
of the attachment bond dispute. amd this necessarily means that the parties
compromize. There is wothing wrong in corapromise, of course. It is, and
ought to be, the outcome of alinost every legal contest. But it should not
have to happen here. The legal rules we use now give but little relief;
recovery should not be further whittled down by pressured settlements.
The possible wrongful attachment claim should be one of the settlement
ronsiderations in the first lawsuit, not the second. 1f trial of the first case
is needed, whether because of the intransigence of one party or his reli-
ance or the merits of his cause, that should end all Litigation. If that suit
is won, the defendant should receive his damages. He should not be forced
to compromise an absolute debt then due, because the tools required to
enforce his claim are $00 expensive. When he must start afresh and sue to
get his money, he is not protected. The bond given so that “the owner of
pronerty shall be protected against seizure of his property at the instance
of a niaintiff who has sued without 2 valid claim”™ proves of diminished
worth to him.

1
NEW PROCEDURE

A better way exists 1o handle these matters.

Quz procedures shouid he promptly reformed. In the future, the under-
taking would be filed in the same way as under the existing practice, The
detendant wonld have the same right he has now 1o object to the sureties,
to question the amount of the undertaking, to provide a release bond, and
so forth.®® At this point changes in existing practice are proposed.

The surety, merely by filing its undertaking, would submit itself to the
jurisdiction of the Court in which the action lies, similar to the present law
on appeal bonds.™ 1t would not be a general appearance lor all porposes,
but it would support & judgment against the surety for the damages caused

21 Woodrulf v. Marvland Casuaity Co., 140 Cal App. 642, 37 P2 623 {1934},

22 The defendant’s righis in these regards are now {ar oo limited, This is an aren long
vverdue for reform.,

#2 Oz, Cor Crv. Proc. §942 provides for judgment by motion against an appeal bond
surety, Of course, the situations are not fully comparable because the appeal bond obligation
is definite 2nd fixed. In some states, @ non-resident defendant appesrs gerersily upon “the
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by the attachment, should the defendant win. No pleadings wauld be re-
quired other than the undertaking itself, and the surety would not be
involved in the trial or pretrial maneuverings. This does no injustice to the
bonding company, since that is its business and it can protect itself by
indemnities and higher premiums. Besides, the suit for attachment dam-
ages will eventually occur. There is no harm to the surety and great benefit
0 the injured party in having the issues decided earijer.
A. Linbility ‘

The trial coust’s judgment must inchude a determination of whether the
surety is liable on the undertaking, although not the damages in fact sus-
tained by the successfc! defendant. Just as a judgment must now include a
statement allowing a party his costs of suit, so it would necessarily state
that the defendant recover {or not recover) his attackment bond damages,
not 10 excesd the bond amount, against the pamed surety.

This liability decision would be made by the judge alone, without a jury.
This is to induce speed and simplicity since discussion before the jury of
attachraents is too likely w prejudice it on the main issue. This phase of
the case should be over quickiy. Most matters relating to liability {as dis-
tinguished from damages) can easily be determined from the courtroom
files or by the stipulation of the parties. All that would be left for later
determination is whether the attachment was wrongfut (ie. does the de-
tendant win?) and the extent of the resulting damages. Additional evi-
dence on Hability would rarely be needed, but if required would be taken
at any appropriate point during the court irisl or while the jury is in
recess. In any event, it must be heard before the decision on the case’s
merits is known. This will further tend to minjmize technical disputes now
often raised on the fability issues.

&, Damages
After the fact of the surety’s Hability has been fized by the trial judgment,
the subject of damages must arise.

Within 10 days after the entry of judgment, the successful defendant
wauld file in the trial court a sttement of damages claimed against the

fiing of the document . . . not signed by ihe defendant bt by an attorney-in-fact for a
surtly tompany noi a party iv the action” which, in fact, was deiective and held by the
court to be Yol no value” becugse the “document wes filed and in it the defendant asked the
court 10 do samething that the court could not do unless it had jurisdiction.” Ashmus v,
Donokoe, 272 Wis. 234, 75 K W.24 303 (19355}, The principle suggested is not a great extension
of existing theories. Car. Cope Crv. Prow. §533, adaptedt by the 1969 Legistature, provider a
somewhat similar procedure in the cases of Emporary restraiting orders and preliminary
injunciions,
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surety. The “attachment bend damage bili”® would be comparable to the
cost bill now in v ®* ¥t couid even be combined with costs within a single
docoment. The defendant must specify in the bill, under oath, the amount
of damages he seeks. Claims would be itemized: so much for interest, 50
much for loss of use, so much for attorneys” fees, so much for release hond
premitsms, 2nd so forth. As with a cost biil, the defendant’s verified claim is
prima facie evidence of the validity of the item, and the burden of proof
is on the bonding company.®® The sureties would have § days thereafter
to fle their motion taxing damages, and must state therein ithe specific
items thought to be excessive, '

Since substantizl funds may be invoived, the bonding company may
wish discovery. That iy its right.® The trial court would supervise the
procedure. The issues wouid be limited, of course, since only damages are
now unsettled. Many items ave demonstrable and not subject to dispute.
Thus, meney impounded is entitled to interest at the legal rate*” Specific
items of expease, such as bond premiums, can easily be proven. Some
maiters, of course, are indefinite, such as attorneys’ fees, vaiue of the loss
of use, collateral expenses and problems of allocation. The hearing will
concentrate on these. :

When discovery is completed, the motion to tax surety damages would
be heard before, if possible, the judge who presided 21 the trial. As with
attorneys’ fees ip vontract cases, “the determination of the award is best
Ieft to the discretion of the trial judge, who was intimately familiar with
all facets of the case. "™

The hearing would be similar 10 one on 2 motion to tax costs. Affidavits
would wsually be enough, but oral testimony could be presented. There is
no fixed rule. As with cost bills, “any evidence, oral or written, in its
natare competent tc prove or disprove a material factin a court of justice
. . . is competent upon the hearing of such motion.” In due course, the
trial court will give its damage ruling. It wonld automatically be inserted
in the judgment in the case, just as costs are now, for purposes of ab-
stracts, execution anid appeal.

# (a1, Cove Cav. Proc, V1055 & s0q.

25 Von Goerlitz v. Turusr, €5 CalApp2d 425, 150 F2d 278 (1944). Bmt see Steneir v
Laeam, 130 Cal App.2d 729, 279 P .2d 807 (195%).

35 This is simmilar i¢ the right of discovery sow available in relation to cost bidis. Uk Grove
Sehoot District v Siky Title Insurance Co., 717 CalApp.id 67%, 32 CaiRpts. 288 (1953},

2t Gehmcider v. oeller, 115 CalApp.2d 354, 346 P24 515 (1959), -

28 Shanmon v. Northers Counties Title Insurance Co, 270 Adv CalApp. 756, 75 Cul Rptr.
T (1849},

2 Senior v. Anderson, 130 Cal. 290, 61 Pac. 563 (1500).
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An appeal by the defeated plainiiff would automatically seek review of
the judgraent againsi the surety, The bonding company could, but need
not, participate in th appeal. Mayhe the only appeal will be by the bond-
ing company on (he undertaking damages, ax sometimes now sppeals are
solely from awards of costs. But whether or not the surety acts, the
court ont appeal must consider the judgneat agzainst the bonding company
among the matters brought before it. I the judgment is affirmed, the
surety’s habiliey is Bral If the judgment is reversed or imodified, the
Liability of the surety wiil be likewise affected. In uny event, that decisicn
is made without an extra irjal.

If the attachment has remained in effect during the appeal, further
attachment damages will have accrued. These will be treated like costs or
attorneys’ fees on present appeals.® The appellate court must state in its
opinion whether the defendant may recover attachment damages on ap-
peal, as it now provides recovery for costs. The successful party will
eventually file his appellate damage bill. These will be like cost bills on
appeal, and heard before the trial court, as appeal cost bills are heard, and
perhaps incorporated with them,

This method is cheap, fast and convenient. It is fair to every party.
It meets, therefore, every policy consideration that we may demand, and
makes the attachment bond & beiter security for the suceessful defendant.
It theretore should be adopted.

1
CLAIM AGAINST PLAINTIFF

O=ne wroublesome sublect remains. In addition to the claim against the
saréty on the attachment bond, the defendant now has a claim apainst
the plaintiff in malicious artachment. Soretimes these claims are war-
ranted, as where harzssment clearly was the purpese of the original at-
tachment. Often, however, such claims are in themselves harassment of
an honest, albeit defeated, plaintiff. ™ The preposed damage bill system
should not operate against the bonding company under a system that also
pecnits bringing a malicious attachment suit against the plaintiff, One
canmot bring two separate lawsuils under the existing law;% there is no
© reasen to permit a second suit after attachment damage claims are heard.

3 California Viking Sprinkler Company v, Cheney, 162 CalApp.2d 564, & CalRptr. 197
{19601

3 Compare Owens v, Mchfanus, 108 Cal App.2d 557, 23¢ P.2d 72 (1952} with Railey v.
MeDougal, supra note 10

3L Olimelt v, Shicey, 225 Cul App.2d 235, 3% Cal Rpte. 901 {19433,
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The policy that ferbids a suit in makicious attachment afier a vrior sui
against the surety 2lso would vork here. Plaindff typically has indemnified
the bonding company and has, thereby, paid the orizinal claim on the
attachment bond. The fiems of actual damape are the same, aithough the
litnits of the bopd restrict recovery against the surety. Avoidance of Jiti-
gation remains our goal. ¥e have elimirated the second suit in one con-
text; let us not restore it in another, In additicn, zeparyte suits would
countenance litigation as 4 means of pressare. Once the defendant has
been paid his damages in wronglul atiachmens, it would encourage strike
suits to et him go forth in tort ca a mediciows attachment claim as well.
We ninst have an end to the dispote. Nevertheless, when a plaintifl has
acted wrongiully, there must be some forum for redress. The proper time
is during the first trial,

The Geld of malicious attachment has aptly been described as “compli-
cated and confused.” The courts, depending on the facts involved, treat
such cases either as & type of malicious prosecution or as a type of abuse
of process, When the action iself is prosecuted maliciously and without
probable cause i s the former. n all other cases it s the Jatter. ™

The defendant is now permitisd to bring a cross-complaint for abuse
of process by attachment {but not for malicious prosecution) in the suit
in which e process issusd, This right, by court decision, should become
& compiizory counier-claim, rather than merely a permissive one. Then,
uniess it is browght in the main action, it would be jest.® Thiz would
eliminate much subsequent fitipation. _

“INext, the existiug law shouid be expanded. The cross-complaint should
cover maticions prosecution aiiaclment cases, as well as abuse of process
ones. This seams 2 fairly modest forward step. The additicns! issues in
such a suit are merely whether the main action terminated favorably to
the defendant and whether the lawsuit was begun without probabic cause.
Until the case is over, of course, these issues cannot be decided; but evi-
dence on them can be presented and consmdered, and the me its of tae
cross-complaint, whether in maliclous prosecutior oo i .ouse of process,
can be determined, all as nart of the firsi trial judgment. Afier all. the
issues of abuse of pra2oss and malicious prosecution are intimately related,
and preof of one overlaps evidence offered on the other.

It is no drawback to our plap thaet matters essential to recovery for

83 White Lighting Jompany v, Wolfsen, 63 Cal2d 3536, 65 CaMptr 697 (1355). A crose
coctplnint in Declarstory Relief fov wmaiidous sdaachment may provide o betier fechvdeal
answer. We have adopied that methost in indewnity cases, Tt might work as well here,

3 Cpg, Cong v, Peoe, $435,
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malicious prosecution cannot be shown uaiil the trial court’s decision has
been made. It would ro« be decided earlier, only considered. Many simiiar
matters are now heard at triai as 2 matter of course. It is cornmonplace,
for example, for the trial court to consider attorneys’ fees in contract cases,
or hear evidence of wealth when punitive damages are claimed, before the
main decision is reached. It wouid he no different here.

The judgment on the cross-complaint, however, wonld not duplicate the
items of damage bill recovery, nor would the details of damages be liti-
gated. Only liability should be invelved. If the crpss-complainant loses,
he might still have his rights against the surcty under the damage bill,
shonld plaintiff alsc lose his case.® In winning, however, the determination
should be only one of liability, aanounced by the trial court together with
its ruling on the surety liability. Thus the court would state whether of
not there is liability on the surety’s part for wrongful attachment and also
whether the plaintiff is liable for malicious attachment. There could be
many combinations here. The surety would often be liable when the
plaintiff has no responsibility. Sometimes, however, there might be cross-
complaint damages though no bond damage exists, as when the daim is for
malicious over-attachment. All Kability would be set at trial. Damages
on bath types of claim would still be set in the post triat damage bill pro-
cedure above described, and inserted into the judgment after it is made.

This orogram would mean all issves of damages arising from an attach-
ment would be decided once and for all, before the judpe who heard the
trial and is most able to evalvate and apportion the several claims. More
important, it would remove ail need for & second Jawsuit, with the heavy
burdens on ali the parties and society that every such action entails,
Legitimate disputes would get their hearing. No one propoces anything
else. It is hard, however, 10 se= how fustice is better served by separate
suits than by a single tria! for these interlocking fights. The courts do not
exist so that private vendettas may be maintained, sor as instruments of
ECORGHIc pressure. ’ .

v

CONCLUSION

It may well be that the proposals here involved will inhibit attachments,
and cause more sparing usage of that remedy. Certainly, plaintifis should
be cautious and ever feariul of the consequences of misuse of an attach-

38 A judgment that neither party tukiv anything in 1he swil supports a wrorgful attachment
action by the defendant. Woodraff v, Maryland Casuzkis Cr., 140 CalApp. 542, 33 P2d 623
{10.4). :
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ment, But this would not end employment of the writ. Suits roo often arise
from a callous disregard of a plaintifi’s rights Iy a2 nore weaithy or less
scrupuious defendant. Attachment plaintids are entitled 1o the security
the writ affords in order “to prevent the debtor’s seqguestration of funds
or fraudulent transter of assets in an attempt ro hinder or defesi the pay-
ment of just claims.™ [a 2 proper situation an attachrient would sl he
used. Of course, 3 so often proves to be ths case, a remedy proper in one
context and for one purpose fiay be used by skiflful advocates in some
other setting, to obtain a tactical advantage in the confiict.* Attachments
are prone to misuse of this nature. Every effort must be made to give a
plaintiff the right to a legitimate attachment and at the same time pre-
clude its use for oppressive purposes. These proposed methods achieve
these goals. Speedy refief is provided for defandants entitled to damages.
If it aiso results in fewer questionable attachments, s6 much the better,

This program could be easily adopted. Simple amendrents to the Code
of Civil Procedure should suffice. Perhaps the courts could sven imply a
right of action against the surety by motios: in the ptincipal case. Although
ho case has béen found that holds the bonding company is Hable merely
by motion in the trial court, yet it is not an unthinkable ruling, under ali
the circumstances, Certainly the courts could force malicious attachment
suits into the origine! case.

No set of rules can be safeguarded from ab) abuse. Procadural reform,
therefore, is a never ending task. One must constantly realign the road,
to always turn it towards our proper goals. No change can be devised to
solve all problems instandy. it is only gradually by piecemeal methods
that meaninginl improvements come

96 American Industrizi Hebos Dop. v, Advscope, Inc., 44 Cabld 290 237 P.2d 54 {1935).

IR is well recoyuited that poper ust of protedures in onc comtert may be abuswe in
another. I s cases (his may constitule "sbuse of process' and recovery sliowed. Sach
claims wre bard to prove, and force the lssup cnin moral grounds. Compors Fairfield v,
Rawmidlton. 206 CalApp.2d 904 24 CalRpir. 75 {1963}, with Speilens v. Spellens, 49 Cal2d
210, 317 P74 13 {1967}, A bonded. non-fault svstem it far better, hess subject it varigtions
and less amendabie to ubise.

3 Sen Kamr B Porten, Tus Posenre o Hiwrasseesa, (1957, pp. 66-67: “The Characier.
istic approach of the plectineal engineer i this, Eoven thoueh ke may perbaps cherish soms
Ideals which concers society “us 7 whole' . .. he dons noi helieve in the method of redesigeing
it as & whole, Whatever his endy, he tries 1o schieve {hem bv smafl adjugimeri: an readjust-
metts which can be continusily improved upon. . . . The piccemes? engineer knows, ke
Socrates, huw fittle be Enows. He Lnows that he tan learn only from cur mistakes, Accord-
itgly, he will make his way, slep by step, careiully comuarirg the resulis expevied with the
results echieved, and stways on the lookout for the uiavoidable unwanled consequences of
ey refsrm; and he will avoid unclertsicing reforms of a Fomplexity ané coope which makes
it impossible for bim to dissttunzls couses aud efieciy, an? ., kniew what he is reaily A~ing®



