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Memorandum Ti-1
Subject: Study 39.110Q - Innkeeper's and Iandlord’s Liens

Attached to this memorandum are two copies of a staff draft of a
tentative recommendation relating to innkeeper's and landlord's liens. At
the Novenber meeting, the Commission decided to consider innkeeper's and
landlord's liens separately from the landlord-tenant recommendatlon.
Although the staff was directed to send the llen recommendation cut for
comment after the November meeting, we thought that, since the preliminary
part has been expanded and rewrltten, the Commission should see 1t first.
The statute part of the attached tentative recommendation is almost identi-
cal to what the Commission has previously considered. Please make your
editorial changes on one copy &and give it to the staff at the February
meeting.

Respectfully submitted,

Stan G. Ulrich
Iegal Counsel



IETTER OF TRANSMITTAL

The California Law Revision Commission was directed by Resolution
Chapter 27 of the Statutes of 1972 to study the law relating to attach-
ment, garnishment, execution, repossession of property, civil arrest,
confession of judgment procedures, default. judgment procedures, and re-
lated matters. This tentative recommendation relates to one aspect of
the 1972 resclutione-innkeeper's and landlord's liens,

This tentative recommendation is being sent to interested persons
and organizations for review and comment. Comments received will be cone
sidered when the Commission determines the recommendation, if any, it will
submit to the legislature. Comments should be sent to the Commission not
later than July 15, 1974. Send comments to California Iaw Revieion Com-

mission, School of Iaw, Stanford, California 94305,
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The Commission often substantially revises tentative recommendations -
as a result of the commenta it receives. Hence this tentative recommende-
tion is not necessarily the recommendntion the Commission will subtmit to
the Isgislature. Any comments sent to the Commission will be considered
wvhen the Commission determines what mm, if any, it will make

to the California lsgislature.

This tentative recommendation includes an explamatory Comment to each
section of the recommended lsgislation. The Comments are vritten as if the

legislation were anacted since their primary purpose is to sxplaia the law
g as it would exist {if emmcted) to thosp who will have oceasion to use it

~ after it 1s in effect.




#39.110
TENTATIVE RECOMMENDATION

ILandlord's Lien

Section1861a of the Civil Code, enacted originally in 1917, provides
a lien for keepers of furnished and unfurnished apartment houses, apart-
ments, cottages, and bungalow courts upon the baggage and other property
belonging to theilr tenants or in their tenants' possession on the premises
for amounts due for rent and other charges and for the cost of enforecing
the lien.l The landlord's lien provision was substantially amended in
1970 to reconcile it with developing standards of due process. Now, the
landlord mey take possession of the property only on authority of a court
crder issued after z hearing held on at least 10 days' notlice to the tenant
where the court finds that the property will probably be destroyed, sub-
stantially devalued, or removed from the premises. The lien may be enforced
by sale only after final judgment in an action to recover amounts claimed to
be due. If the judgment is not paid within 30 days after it becomes final,
the landlord may sell the property at public sale.? Any fupds remaining
after the landlord has satisfied his lien and deducted the cost of 1ts en-
forcement are retained by the landlord for six months, subject to the claim
of the tenant. PFunds not claimed are turned over to the county. BSection
1861la contains a lengthy list of exemptions from the lien &nd, in addition,

also exempts all property which 1s exempt from attachment or execution.

1. "Iandlord" is used in this discussion in place of "keepers of furnished
and unfurnished apartment houses, apartments, cottages, or bungalow
courts"; and "tenant” is used in plece of "tenants and guests.”

2. Notice of sale 1s required to be published for four successive weeks in
a newspaper of general circulation in the county. See Govt. Code
§ 6064,



Innkeeper's Lien

Section 1861 of the Civil Code provides keepers of hotels, motels, inns,
boardinghouses, and lodginghouses with a lien upon the baggage and other
property under the controi of their lodgers for amounts due for rent and
other charges and for the costs of enforcing the lien.3 In contrast to the
landlord's lien, the innkeeper's lien has remained substantially unchanged
since 1915. Section 1861 provides that, if the amount claimed by the inn-
keeper to be owing is not paid within 60 days from its due date, the inn-
keeper, after glving at least 15 days' notice to the lodger, may sell the
lodger's baggage and other property and satisfy his lien from the proceeds.
Any remaining funds are to be disposed of in the same manner as under Section
1861la. An innkeeper who follows the provisions of Section 1861 is protected
from liability in an action by the lodger to recover either his property or
damages. The only exemptions from the innkeeper's llen are for musical
instruments used by the owner to earn his living and prosthetic or ortho-
pedic appliances used by the lodger.

L
Section 1861 was held unconstitutional in Klim v. Jones for its failure

to provide for a hearlng prior to the imposition of the lien.5 Regardless

3. "Innkeeper" is used in this discussion in place of "hotel, motel, inn,
boardinghouse, and lodginghouse keepers"; and "lodger" is used in place
of "guests, boarders, tenants, or lodgers.”

Y. 315 F. Supp. 109, 118-124 (N.D. Cal. 197C).

5. The court found Section 1861 to be constitutionally infirm under Sniadach
v. Family Finance Corp., 395 U.S. 337 (1969), for the following reasons:
(1) Tts primary impact is on the "financially embarrassed" and those of
"extremely limited means." (2) Almost all the lodger's possessions may
be denied him. {3} The lien may result in the loss of the lodger's Jjob.
(%) The lien results in an economic leverage on the lodger akin to that
of wage garnishment. (5) There are almost no exemptions from the lien.
Similar liens have been held unconstitutional in New York, Illincis, Texas,
Floridae, and Nebraska. See respectively, Blye v. Globe-Wernicke Realty Co.,
33 N.Y.2d.15, 300 N.E.2d 710, 347 N.Y.8.2d 170 (1973); Collins v. Viceroy
Hotel Corp., 338 F. Supp. 390 (M.D. Ill. 1972); Hall v. Garson, 430 F.2d
430 (5th Cir. 1970), and 468 F.2d 845 (5th Cir. 1972); Barber v. Rader,

350 F. Supp. 183 (8.D. Fla. 1972}(three-judge court}; Dielan v. Levine,
34k F. Supp. 823 (0. Neb. 1972). For a critique of the reasoning in .
Klim, Collins, and Hall, see Burke and Reber, State Action, Congressional
Power and Creditors' Rights: An Essay on the Fourteenth Amendment, 47
8. Cal. L. Rev. 1, 752 (1973).
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of its constitutionality, the Commission finds Section 1861 objectionable
because it does not exempt the lodger's necessities from the innkeeper's
lien, because it does not provide for & judiclel finding of the probable
vallidity of the innkeeper's claim before the lien may be imposed and en-
forced, and because 1t unnecessarily continues an archaic distinction between

6

more and less transient’ lodgers.

Recommendation

The Commission recommends that Section 1861 (providing an innkeeper's

lien} be repealed and that the coverage of Section 186la (providing a landlord®s

6. The common law lien existed only in favor of innkeepers--those undertaking
to serve transient guests--as distinct from boardinghouse and lodginghouse
keepers. Hogan, The Innkeeper's Lien at Common Iaw, 8 Hastings L. J. 33,
36 (1956); J. Beale, Innkeepers and Hotels 3% 32, 34, 251 (1906). How-
ever, as originally enacted in California in 1875-76, Section 1861 applied
to hotels, inns, boardinghouses, and lodginghouses. In 1917, the enact=
ment of Section 186la created a lien for furnished apartment houses. In
1933, Section 186la was extended to furnished bungalow courts, in 1941 to
furnished apartments and furnished cottages, and in 1953 to all apartment
houses, apartments, cottages, and bungalow courts. In 1965, Section 1861
was extended to furnished apartment houses and furnished apartments while
Section 186la was restricted to unfurnished apartment houses, apartments,
cottages, and bungalow courts. Finally, in 1970 both sections were amended
50 that Section 1861 is applicable to hotels, motels, inns, boardinghouses,
and lodginghouses,and Section 186la is applicable to furnished and unfur-
nished apartment houses, apartments, cottages, and bungalow courts. In the
absence of any apparent reason for maintaining separate statutory trestment
for the different classes of houses of public accomodation, the Commission
believes all such classes should be treated similarly.




lien) be extended to the persons now governed by Section 1861.T Furthermore,
the court should be required to find that the plaintiff's claim is probably
valld before issuing an order allowing the plaintiff to seize the tenant's or

8
lodger's property.

7. The Commission has considered and rejected a suggestion that the inkeeper's
lien provision of Section 1861 be repealed without extending the coverage
of Section 186la to such persons. This suggestion is premised on the
assumption that the common law innkeeper's lien would then be restored
to the law of California. See Civil Code § 22.2 (common law of England
applicable in California if not inconsistent with state or federal law).
Subject to a few exceptions, at common law the innkeeper had a2 duty to
recelve and keep safely all travelers and their beggage. J Beale,
Innkeepers and Hotels §§ 11-15, 61-71, 91-98, 141-235 (1906); J. Sherry,
The Iaws of Innkeepers, §§ 2:1-2:4, 5:1-5:4, 18:1 (1972); Hogan, The
Innkeeper's Lien at Common Iaw, 8 Hastings L.J. 33 (1956). Based upon
these obligations, the common law protected the innkeeper by providing a
lien for the charges owed him by the guest. See J. Peale, supra, at
§ 252; J. Sherry, supra, § 28:2; Hogan, supra, at 43-h7; Klim v. Jones,
315 F. Supp. 109, 118-120 (N.D. Cal. 197C). However, such protection
seems unnecessary where, as in California, the innkeeper's obligations
are less strict than they once were. See Civil Code § 1859. See also
Klim v. Jones, supra, at 120; Collins v. Vicerpy Hotel Corp., 338 F. Supp.
390, 396 (N.D. I11. 1972).

8. See Randone v. Appellate Cept., 5 Cal.3d 536, 488 p.24 13, 96 Cal. Rptr.
709 {1971); Blair v. Pitchess, 5 Cal.3d 258, 486 P.2a 12k2, 96 (al. Rptr.
42 (1971). In addition, several technical changes should bte made, in
arder to conform the lien provisions to the procedure for disposition of
personal property left on the premises. See Recommendations Relating to
Iandlord-Tenant Relations: Personal Property Left on Premises Vacated by
Tenant, 11 Cal. L. Revision Comm'n Reports __ (13 ). (1} The notice
of sale should be required to be published once rather than four times.
(2) The landlord or innkeeper should be required to turn the proceeds
of sale over to the county within 30 days after sale rather than within
six months. (3} The detailed list of exemptions should be deleted since
they largely duplicate exemptions from execution. (4) The incorporation
of exemptions from attachment should be deleted as unnecessary.

A separate procedure is provided by Sections 1980-1991 for a land-
lord who wishes to dispose of personal property remaining on the premises
at the termination of a temancy but who does not wish to assert a lien.
See Recommendations Relating to I[andlord-Tenant Relations: Personal
Property left on Premises Vacated by Tenant, 11 Cal. L. Revision Comm'n
Reports {19 }.
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PROPOSED LEGIBIATION

The Commisslon's recommendation would be cffectusted by enmactzment

of the Toilowing mesisure:

"

An act to amend Section 186ls of, and to repenl Section 1861 of, the

Civil Code, relating o lmokeeper’s awi lerdlord's liens.

The people of the State of Cslifurnis do sriict as folleows:

Clvil Code § 1861 (repesled)
Bection 1. Seétion 1861 of the Civil Code ig repesled.

»
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keepers shall have o lien apon the haggage and other property

belonging to or legally soder the contral of their guests, board-

ers, fenanty, ar lodgers which may he i such hotel, motel, inn,

or boarding or lodging howse for the proper sharges due from

tiuch guests, hoarders, tenants, or lodgers, for their secommoda-

tion, borrd and lodging and room rent, ané such rxtras as are

furnished ot their roquest, and for all wmoney paid for or ad-

vitneed to such guests, boarders tenants, or lodgers. and for ALL

the costs of enforeing sach lien. with the right to the THOSSSAION

of surh bagruge and ether praperty untid! suck charges and

moneys are paid ; snd unless sk charmen and monevs shall be N

pasd within 60 duss from the time when the same become dne,

satd hotel matel, fom. boardinghose or lodginghouse keeper

oy sell subd baggoge and properiy at publis auetion to ihe
* highest hidder. after giving notice of such sale by publication STRIKEOUT
of i antier pontaining the reme of the deliior, the amount due,

& beief deseription of the preperty 19 be woid. and the time and

piare of sueh syle. pursnant te Section G065 of the (avernment y

fade in the vonnty i which il hote! maetel, ink, bearding-
liomse ar Iadiriarhouse i siuated and nlso by meiling, at least
fifteen (100 davs befare such sale. o copy of sueh uotice ad-
dressed 1 suck guest. bawredor tenant. or lodeer at his nnst
office adtirous, i kuewsr and i7 not knowr. suoh natice shall ke
Addeesed vo sl guest borrder. ot or ledsor ot the priiee
whiere st horel maoret ban, boardinchouse ar o rinehouse
in situeted; and slter satislving <uch fien aut of the proceeds

of sucl sale together Seith ary reasonnble coats 1t rmay have
-been incurred in enforeing said lien. the residue of sald proe
cceeds of sale, if any, shall npan demand nade within wix

montha after sueh sude, be paid by aid hotel nwgrel. fun, bogrd.

inghowse or ludginghouse kepuer to sneh guest border, sepant,

or lodger: and if not demanded with:in iz mouths from ihe

dute of such sale. suck- rosidue shall he puid into the treasury
of the county in which suck sale taok place: and if the same .
be not eleired by the owner thereof or hig legul representa.
tives, within ape year herenfter, the same ahizll be pald into

the generul fund of spid eounty ; and such sale whall be 2 per-
Petual bar to any ection wgainst said hotel suotel iy . board-
inghouse or lodginghouse ceeper jor the recovery of steh hag.

W- Praperty—or-of thw-salun thasa £, "“'»—f-e"ﬁ‘--mﬁ’-dﬂw
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growing ot of the Pailupe -F A guoss iu.nr:m;ﬂyﬂ\
lodger to receive such buzgage vr property: provided, hpw-
gver, that if any baggage or property becaming subjeet 1a the
Hien herein provided for does not belong o the guest, lodger,
tenant, or boarder who livurredihe charges or dehredness
secured thereby, &1 the time whe gaeh churges or indebred.
nese was ineurred, and ¥ the hate] melel, inn, boarding or
lodging house keeper entitied to siteh len receives notice of
such fact at sty time before the sule of such haggape or prop. IN
erty hereunder. ther, and in thut event, such bagsgapge pad

Property which is subject to said lien nud did not belong to '
STRIKEOUT

said guest, Loarder, tengnt, or lodger at the thme when such
charges or indebteduecs was ineurred shail nat be subject
to sale in the manner hereinbefore provided. but such baggage
and property muy be sold in the manner provided by the {
Code of Civil Procédure for the sule of property under n writ
of exeeution, to satisfy a judgment obisined in anry getion f
brought to recover the said chargey or indebtedness. -
In order to enforce the lien provided for in this section, a
ractel. hotel. inn, boardinghouse. and lodginghouse kesper shall
have the right to enter peaceably the premises nsed by his
-guest. boarder, lodger, or tennnt in sueh hotel, motel, inn.
boardinghouss, or lodginghouse withgut hability to such guest,
tenant, boarder, or lodger for conversion, trespnss, or foreible
entry. An entry shall be considered peaceable when aceom-
plished with & key or passkey or through an unlocked door
during the hours between sunrige and sunset.
This seetion does not apply to: /

1. Any musics] instrument of any kind or description which

is used by the owner thereof to earn all or & part of his living.
120 progthetio—ar-opthonadio o LR SRERCIR TV
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Comment. Section 1861 1s superseded by Section 186la as amended.
See Bection 186la and Comment. Section 1861 was held unconstitutional
in Klim v. Jones, 315 F. Supp. 109 (N.D. Cal. 1970). Bee also Gray v,

mtﬂre, 17 Cal. Appu3d l, 91‘ Cal. Rptr. 90k (1971)-



§ 1861a

Civil Code § 1861s (amended)

Sec. 2. Section 186la of the Civil Code is amended to read:

186la. (a} Keepers of furnished and unfurnished apartment houses, apart-

—

ments, cottages, eF bungalow courts , hotels, motels, inns, boardinghouses, and

lodginghouses shall have a lien upon the baggage and other property of value

belonging to their tenants or guests, and upon all the right, title and interest
of their tenants or guests in and to all property in the possession of such
tenants or guests which may be in-sueh-spariment-heusey-apartzenty-cobiagey

eF-bungalev-eewrs on such premises , for the proper charges due from such

tenants or guests, for their accommodation, rent, services, meals, and such
extras as are furnished at their request, and for all moneys expended for
them, at their request, and for the costs of enforcing such lien.

LEl Such lien may be enforced only after final judgment in an action
brought to recover such charges or moneys. During the pendency of the pro-
ceeding, the plaintiff may take possession of such baggage and property upon
an order issued by the court, where it appears to the satisfaction of the

cowrt from an affidavit filed by or on behalf of the plaintiff that the plain-

tiff's claim is probably valid and that the baggage or property is about to be

destroyed, substantially devalued, or removed from the premises. Ten days
written notice of the hearing on the motion for such order shall be served on
the defendant and shall inform the defendant that he may file affidavits on
his behalf and present testimony in his bebalf and that if he fails to sppear
the plaintiff will apply to the court for such order. The plaintiff shall
Tile an undertaking with good and sufficient sureties, to be spproved by the

court, in such sum as may be fixed by the court. Upon such order, the plaintiff

-



§ 1861a

shall have the right to enter peaceably the wRfurpished-apartrent-houwse y-apars-
ReHtj-estbagey-or-bungaltevw-eourt premises used by his guest or tenant without
liability to such guest or tenant, including any possible claim of liability
for conversion, trespass, or forcible entry. The plaintiff shall have the
same duties and liabilities as a depository for hire as to property which he
takes into his possession. An entry shall be considered peaceable when
accomplished with a key or passkey or through an unlocked door during the hours
between sunrise and sunset.

le Unless the judgment shall be paid within 30 days from the date when
it becomes final, the plaintiff may sell the baggage and property, st public
auction to the highest bidder, after giving notice of such sale by publication
of & notice containing the name of the debtor, the amount due, & brief descrip-
tion of the property to be sold, and the time and place of such sale, pursuant
to Section 6064 6061 of the Government Code in the county in which said

apartment-heuse;-apartment;-eet%age;-er-bangalew-eeast-;s the premises are -situated,

and after by mailing, at least 15 days prior to the date of sale, a copy of
such notice addressed to such tenant or guest at his residence or other known
address, and if not known, such notice shall be addressed to such tenant or
guest at the place where sueh-apartmenrt-heuse;-apartrent;-cobbagey-or-burgalew

eowFs-13 the premises are situated; and, after sdtisfying such lien out of the pro-

ceeds of such sale, together with any reascnable costs, that may have been
incurred in enforcing said lien, the residue of said the proceeds of sale, if

any, which has not been claimed by such tenant or guest shall, upen-demerd-made

within-cik-menthe-afber-cueh-oaley-be-paid-to-suekh-tenant-or-guess;-and-if-nek

demanded within six-memthks 30 days from the date of such sale, said-residuey

B



§ 1861a

iF-anyy-shall be paid into the treasury of the county in which such sale took
place; and if the same be not claimed by the owner thereof, or his legal repre-

sentative within one year thereafter,by making application to the itreasurer

or other official designated by the county,, it shall be peid into the general

fund of the county; and such sale shall be a perpetual bar to any action against
said keeper for the recovery of such baggage or property, or of the value there-

of, or for any damages, growing out of the failure of such tenant or guest to

recelve such baggage or property.

(4) When the baggage and property are not in the possession of the keeper

as provided herein, suek the lien provided for in this section shall be enforced

only by writ of execution.
Fhig-geetion-dees-net-appiy-teos
éa}--Any-musiea&-instrument—ef—any-kiné-e?-deseriptien-whieh-is-uaeé~by
the-ewper-theresf-to-earn-ail-er-a-part-efuhis-1iving~
{b)--Any-presthetie~or-orthopedie-applianees-or-any-medieiney-drugy -oF
meéiealQequiymens-ar-health—ayparatus;-Persaaaliy-useé-byua-tenant-e?-guest,
ey -a-pember-eof-hig-fapily-whe-ig-residing-witk-him-
fe)}--Table-and-kitehen-furnituray-ineluding-one-refrigeratery-washing
msebiney-sewing-moehiner-sheve;-bedrocr-furriburey-one-everstuffed-ekairy
sne-daverperty-che-dindng-takle-and-echairsy-and-atse-ati-teeley-instrunentsy
eisthirng-and-beckr-used-by-the-tenant-sr-guess-in-gatning-a-tiveiihoeds-bedsy
beddirg-ana-bedeteadsy-eil-paintings-and-dravings -ravR-er-paintad -by-any
pember-of-the-famiiy-ef-the -terantwer-guesty-and-any-femily-portraits-and
their-REEOBSAFy-FFARAB -
fd3--A2l-ether-heuseheldy-table-oF-kitehen~furniture-not-expressiy-men-
tioned-in-paragraph-{el;-ineluding-but-net-2imited-to~-radissy-televicion~setay

phenegraphsy -¥ecordsy-noter-vehieles-that-may-be-siored-on-the-prerises-exeopt

e



¢ 1861a

se-mueh-ef-any-sueh-&ytieies—as-may-be-re&senably-su?ﬁieient-te-satisﬁy-the
tien-provided-for-by-this-seebion;-ard-provided-further s -that-~s4uek-Lien

{e) The lien provided by this section shall be secondary to the claim

of any prior bona fide holder of a chattel mortgage on and the rights of a
conditional seller of such articles, other than the tenant or guest.
(f) Any property whieh-is exempt from abbaehment-er execution under-the

provisions-of-the-Code-~-of -Civil-Erecedure-shall 1s not ke subject ta the lien

provided for in this section.

Comment. Section 186la has been amended to extend its proviesicns
to keepers of hotels, motels, inns, boardinghouses, and lodginghouses,
Former Section 1861 provided a lien for such keepers, but this lien was held

unconstitutional in Klim v, Jones, 315 F. Supp. 109 (N.D. Cal. 1970) since there

was no provision for a hearing prior to ikposition of the lien. See alsc

Gray v. Whitmore, 17 Cal. App.3d 1, 9% Cal. Rptr. 904 (1971). The amendment

of Section 186ls stendardizes the provisions for all keepers whether they
are innkeepers, motel keepers, or apartment keepers. A provision requiring
the court to determine the probable validity of the plaintiff's claim hes been

added to satisfy constitutional objecfions. Cf. Randone v. Appellate Dep't,

5 Cal.3d 536, 488 P.24 13, $6 Cal. Rptr. 709 (1971); Blair v. Pitchess, 5 Cal.3d

258, hB6 P.2d 1242, 96 Cal. Rptr. 42 (1971). The duplicative listing of exemp-
tions from execution has been eliminated as unnecessary since the last sentence
of Section 186la incorporates all exemptions from attachment and execution.
See Code Civ. Proc. §§ 537.3 and '590-3—690.29. The former requirement that

the plaintiff publish notice four times has been reduced to one publication;



§ 1861a

and the requirement of former law that the plaintiff hold the residue of
the proceeds from sale for six months has been changed to require the
plaintiff to turn over the remaining proceeds to the county within 30 days.
These changes substantially conform Section 186la to the provisions of Sec-

tion 1988. See Recommendations Relating to Iandlord-Tenant Relations:

Personal Property left on Premises Vacated by Tenant, 11 Cal. L. Revision

Comm'n Reports __ (19 ).



