#57 L/8/7h
Memorandum Th-22

Subject: BSuudy 47 - Oral Modification of Written Contract (Civil Code § 1698}

Attached to this memorandum are iwo coples of a staff draft of a tenta-
tive recommendation concerning oral modification of written contracts .
governed by the Civil Code. Please make your editorial changes on one copy
and give 1t to the staff at the next meeting. The tentative recommendation
concerning oral modification of written contracts governed by Commercial Code
Section 2209 has been sent out for comment. At the last meeting, the Commis-
sion directed the staff to reconsgider the previous recommendation conforming
the Civil Code rule to Section 2209 of the Commercial Code.

The attached recommendation does not attempt to make any new law; rather
the approach is to more clearly state the existing statutory rule and to
codify 1ts case-law exceptions.

An additional question needs further discussion:

Should orael modification of written contracts be taken out of the Statute

of Frauds {Civil Code Section 1024)7 The recommendation zakes clear ithat

modifications of written contracts need not satisfy the statute. {See dis-
cussicon on p.3 of the recommendation.) Research reveals no case where an
oral modification, valid under Section 1698, was declared void under the
Statute of Frauds. The recommendstion codifies this result.

Respectfully submitted,

Stan G. Ulrich
Legal Counsel
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Important Note: This tentative recommendation is being distributed
80 that interested persons will be advised of the Commission's tentative
conclusions and can make their views known to the Commission. Comments
should be sent to the Commission not later than August 1, 197L,

The Commission often substantially revisea tentative recommendations
as a result of the comments it receivaa, Hence this tentative recommenda-
tion is not neceesarily the recommendation the Commission will submit to
the Legislature. Any corments sent to the Commission will be considered
when the Commission determines what recommendation, 1f any, it will make

- to the Californie Legislature,

-

This tentative recommendation includes an explanatory Comment to each
section of the recommended legislation. The Comments are written as if the
legislation were enacted since their primary purpose is to explain the law
as it would exist {if enacted) to those who will have cccasion to use it
after it is in effect.



#UT7 April &, 1374
TENTATIVE RECOMMERDATICN
relsting to
CIVIL CCDE SECTION 1608

Qral Modifliecaticn of a Written Conltract

The parties to a written contract frequently find it convenient or neces-
sary to medify the contract by oral agreement to meet unforeseen condicions,
to remedy defects, or to resolve ambiguities in the contract es written, or
for some other reason. Ia the majority of situations, both parties perform in
accordance with the written contract as modified. In some situations, however,
& dispute arises concerning the terms of the oral. modification, the nature of

the performance, or whether there was a modification at all.

California statutes offer inadeguate gﬁidance to the parties who at-
tempt to orally modify a wri ten coniract. Since 1874, the rule provided
in Civil Code Section 1698 has been that "a contract in writing may be
altered by a contract in writing, or by an executed oral agreement, and not
otherwise.”l As & resuli of a great amount of litigation, the courts have
established exceptions to the application of the rule against oral modifica-
tion in crder te achieve Jjust results in particular cases.2 These excep-
tions include the following:

1. An oral agreement which has been executed by only one of the parties

may be held to satisfy the rule.3

1. It has been suggested that this provision resulis from an indadeguate at-
tempt to state the common law rule that contracts required to be in writ-
ing can be modified only bty a writinz. See 2 Corbln, Cantracts § 30L
(1950); 15 williston, Contracts § 1828 {33 ed. 1972).

2, Bee cases cited in Timbie, Modification of Written Contracts in California,
23 Hastings L.J. 1542 (1972), and 1 B. Witkin, Summary of California law
Contracts §§ 715-719 at 600-604 (8th ed. 1973).

3. See D.L. Godbey & Sons Construction Co. v. Deane, 39 (Cal.2a 429, 246 P.24
346 (1952). See also Timbie, Modification of Written Contracts in Cali-
fornia, 23 Hastings L.J. 1943, 1560-1561 (1972).
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2. The parties may extinguish the written contract by an oral novation
|
and substitute 3 new oral Ggreement.

3. The parties may rescing the writlier contract by an oral agreement,

AW

thereby satisfying the terms of Section 1638,

4. An oral redification may be upheld 25 & waiver of a condition of the
written contract.

5. A party who has chenged his position in reliance on the oral agree-
ment may be protected by the docirine of equitable estoppel.

6. An oral agreement may be held to be an independent collateral con-
tract, making Section 1698 inapplicable.B

The effect of these exceptions has been largely to emasculate the rule
and make the statutory langauage deceptive at test. The vagueness and come
plexity of the rule and its exceptions have invited litigation.

The Iaw Revision Commission accordingly recommends that Section 1648 should
be replaced by a new section tgat would state clesrly rules concerning modi-
Fication of written contracts, Specifically, the new section should provide:

(1) The parties may modify a writtven contract by & written contract, by

an oral agreement executed by both parties, or by an oral agreement suprcrted

L. See Pearsall v. Henry, 153 Cal. 314, 95 P. 154 {1208},

5. See Treadwell v. Nickel, 194 Cal. 243, 258-261, 228 P. 25, 32-33 {(1924).
6. See Bardeer v. Commander 0il Co., b0 Cal. app.2d 381, 10k P.24 875 (19L0).
7. BSee Wade v. Markwell & Co., 118 Cal. App.2d 410, 258 P.2a L97 (1953).
8

See lacy Mfg. Co. v. Gold Crown Mining Co., 52 Cal. App.2d 568, 5T7-578,
126 P.2d 6Lb, 6U9-650 (1gke).

3. The recommended section would not affect Civil Code Section 1697 {modifi-
cation of oral coniracts) and Commercial Code Section 2208 (modification
of contracts for the sale of goods). In Merch 1974 . the Commission dia-
trituted a Tentative Recommerdation helating to Gral Modification of a
Written Contract--Commercial Code Section 2209.
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by coensideration and executed by the party seeking enforcement. This would

continue the substance of existing Section 1698 3s interpreted by D.L. Godbey

& Sons Construction Co. v. Deane_.lO

{(2) A rmodification of & written contract is enforceable where a rarty
has relied on the modification to his detriment. This would codify the rule

in Wade v. Markwell & Co.

(3) The Statute of Frauds {(Civil Code Section 1624) does not prevent
enforcement of a writien contract which is modified pursuani to the above
statutory rules. This provision would aveid needless litigation of the

Statute of Frauds issue since, in almost 2ll cases where oral modification

12
would be allowed, the Statute of Frauds would be either satisfied or in-

applicable.13

10. 39 Cal.2d L2g, 246 P.24 946 (1952). Yee alsc Raedeke v. Gibralter Sav. &
loan Ass'n, 10 Cal.3d 665, __ pP.2d __ ., (Cal. Rptr. {1974).

11. 118 cal. 4App.2d 410, 420-421, 258 P.2d 497, 502-503 (1553).

12. Where a written contrsct is rodified by & written contrect, the require-
ment of the Statute of Frauds (Civil Code Section 1624) that certain
contracts be "in writing and subscribed by the party to be charged or
by his agent" would be satisfied.

13. VWhere an oral medification is fully performed by both parties, the
Statute of Frauds is inapplicable. See Bonaccorso v. Kaplan, 218 Cal.
App.2d 63, 32 Cal. Rpir 69 (1363). Where one party has performed, the
part performance doctrine (applicable historically to transfers of interest
in real property) may take the contract out of the Statute of Frauds.

See Trout v. Ogilvie, 41 cal. App.167, 182 P. 333 (1919} transfer of
reql property interest); MacMorris Szles Corp. v. Kozak, 263 Cal. App.24
430, 69 Cal. Rptr. 719 (1968)(agreement not to be performed within one
year); Estate of Rivolo, 194 Cal. App.2d 773, 1% Cal. Bptr. 268 (1961)
{contract to adopt}. The doctrine of equitable estoppel will prevent the
defendant from setting up the bar of the Statute of Frauds where the
plaintiff has changed his position in reliance on the oral agreement to
his detriment. See Monarco v. Lo Greco, 35 Cal.2d 621, 220 P.2d 737
{i950). See generally 1 B. Witkin, Summary of California Iaw (dntracts
§§ 2L6-260 at 213-226 (Bth ed. 1973).
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The Commission's recommendaticn would be effectusted by enactment of the

following measure:

An act to amend Section 1637 of, to amend <he heading of Chapter 3 {commenc-

ing wita Section 1637) of Title 5 of Part 2 of Division 3 of, to.add

Section 169€ to, and to repeal Section 1698 of, the Civil Code, relating

to modification of contracts.

The people of the State of California do enact as follows:

Technical amendment (heading for Chapter 3)

Section 1. The heading of Chapter 3 (commencing with Section 1697) of

Title 5 of Part 2 of Division 3 of %he Civil Code is amended to read:

CHAPTER 3.

ALTERATIEH MODIFICATIOR AND CANCELLATION

Civil Cede § 1697 (technical amendrent )

Sec. 2. Section 1697 of the Civil Code is amended to read:
1697. A contract not in writing may be aiered medified in any respect
by consent of the parties, in writing, without a new congiderztion, and is

extinguished thereby to the extent of the new slexstigsn modification .

Comment. The word "alteration" in Section 1697 is amended to read

"modification” to conform with Section 1698. See Recommendation Relating to

Civil Code Section 1638--0ral Meodification of a Written Contract, 12 Cal. L.

Revision Comm'n Reports {127h).



Civil Code § 1698 {repealed)

Sec. 3. Section 1698 of the (ivil Code is repealed.
1698v—-“—ees%feeé-éﬁ-wféséﬁg—ﬁay—be—aQEEFeé—éy-a-eenéfaeé-in-writéng;

er-bg-aa—exeeaéed-sya%-agfeemea%;~aad—aeé-e§heywésee
Comment. Former Section 1698 is Superseded by new Section 1698,

Civil Code § 1698 (added)

Sec. 4. Gection 1698 is added to the Civil Code, to read:

1695, (a) A contract in writing may be modified by a contract in writing.

(b) A contract in writing may be nmodified by an oral agreement to the
extent that the oral agresment 1s executzé by both parties.

(¢) A contract in writing may be medified by an oral agreement gupported
by consideration to the extent that the oral agreement is exscuted by the party
seeking enforcement of the modification.

(d) Although an attempt to medify & contract in writing deoes not satisfy
the requirements of subdivisian {a), (v), or (<), the agreement modifying the
contract ir writing may be enforced to the extert that failure to enforece the
agreement would be unjust in view of & material change in position in reliance
on the agreement by the party seskirg enforcement of the medification.

{e} The Statute of Frauds does not prevent enforcement of a contract in

writing as modified pursuant Lo this section.

Comment. Sectien 1698 provides for the manner of modifying written con-

tracts. See Reccmmendation Relatirg to Civil Code Section 15698+~~0ral Modifica-

tion of & Written Contract, 12 Cal. L. Revision Comm'n Reports {197k).

Subdivisions (a) and (b) continue the substance of former Section 1698. Sub-

division {¢) codifies thz rule in D,L. Gedbey & Sons Construction Co. v, Degne,
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§ 1698

39 Cal.2a L2g, 246 p.2g obs {1952). Se= also Raedeke v. Gibralter Sav. & Loan

Ass'n, 10 Cal.3d 665, P.2d , Cal. Rptr. (1974}, Subdivision {4}
protects the pariy who hag materially changad his rosition in reliance on the

agreement and is based on the rule in Wade v. Markwell & Co., 115 ¢al. App.2d

410, Lk2o-h21, 258 p.og ko7, s02-503 (1953). Subdivision (e) makes clear that
the Btatute of Frauds is inapplicabls to contracts as modified pursuant to

Section 1698, Section 1698 dees rot affect related principles of law, E.g.,

Pearsall v. Henry, 153 cal. 314, 95 P, 154 (1908) (oral novation and substitu-

tion of a new agresment); Treadwell v, Bickel, 194 cal. 2b3, 258-261, 228 p, 25,

32-33 (1924) (rescission of a written contract by an oral agreement); Bardeen v,

Commander 0il Co., 40 Cal. App.2d 341, 10k p.24 875 (1940) (waiver of a condition

of a written contract); and Lacy Mfg. Co. v. Gold Crown Mining Co., 52 Cal.

App.2d 568, 577-578, 126 P.2q 6hl, - (1942)(oral independent collateral

contract}.



