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emorandum 75-31

Subject: Study 33.70 - Prejudgment Attachment (Amendments)

Attached to this memorandum are two copies of a draft of the "Rec-
ommendation Relating to Amendments of the Attachment Law." Please mark
your editorial changes on one copy and give it to the staff at the lay
neeting.

The Assembly Judiciary Committee has approved a bill to delay the
operative date of the new attachment law for one year. Although no
issue was made concerning whether the bill was a desirable one at the
hearing, the Executive Secretary spent some time discussing the bill
with the chief counsel to the committee. The chief counsel was quite
concerned with the delay. He believes that the Commission was correct
last session when it stated that the existing statute is very ilnadequate,
He belleves that the operative date of the new statute should not be
delayed. The Executive Secretary advised him that the Commission's
staff was making every effort to prepare technical amendments that could
be enacted this session sc that it would not be necessary to delay the
operative date. Relying on this assurance, the analysis prepared by the
staff of the committee raised no objections to the bill. However, it 1is
apparent that the Commission should make every effort to prepare the
necessary revisions to the attachment law for enactment this year 1f at
all possible. The Executive Secretary alsc discussed the matter with
Asgemblyman McAlister and we plan to insert the revisions of the attach-
ment law (i1f they can be prepared in time)} in the bill that would delay
the operative date of the new law before that bill is considered in the
Senate,

Most of the changes proposed in the draft recommendation have been
previously considered and approved by the Commission. Three important
new matters are briefly discussed below. The staff recently received
the rough draft of a law review comment being prepared by Thomas E.
Shardlow, a student at U.C.L.A. Several changes suggested by Mr. Shard-
low are incorporated in the draft rvecommendation. Footnotes for quoted

portions of Mr., Shardlow's comment are on pink paper attached hereto.
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Attachment in Quasi-Contract Cases

In the draft recommendation, Section 483.010 is proposed to be
amended to permit attachment on claims based on contract, express or
implied in fact. (See the discussion in the preliminary part of the
recommendation and in the Comment to Section 483.010.) IMr. Shardlow's
comment draft contains the following discussion:

Prior to the 1972 amendments, attachment was authorized only
in actions upon express or implied contracts,25 The courts, how=~
ever, liberally construed the words "implied contract™ to include
implied in law or quasi-—contracts.26 In 1972, instead of using the
phrase "contract, express or implied’ the legislature set out in
detail the types of claim upon which an attachment could be ob-
tained.27 This specification seems to preclude attachment in
quasi-contract accions.28

The court is required to determine the probable validity of

the plaintiff’'s claim before issuing a writ of attachment.29
Claims based on express or implied in fact contracts usually are
supported by documentary evidence, present factual situations
famitiar to the judge, and are governed by application of well
settled principles of law, For this reason, those claims lend
themselves to accurate summary determination. On the other hand,
quasi-contract actions can be amorphous and present more difficult
factual and legal questions. A court should not be required to
make summary determinations in these actions.30 Unfortunately the
new statutes return to the “contract, express or implied" language
of the pre-1972 law.31 This should not have been done without
making it clear that quasi-contractual claims are not meant to be

included in that description.

Attached to this memcrandum is an excerpt from 2 B. Witkin, California
Procedure, Provisional Remedies, concerning attachment where contracts

are implied in law.

Attachment of Leases of Keal Property

Mr. Shardlow makes the following interpretation of the Attachment

Law:



Under current law a corporation's or partnership's leasehold estates
and an individual's leasehold estate of more than one year are
attachable.45 The recent legislation appears to insulate these
interests from atl:achmern:.‘f‘6 A leasehold estate may very well
constitute a significant asset of a businessa? and there is no
reason why this asset should be exempt. In addition, since a
leasehold could be attached by notice instead of seizure so that
only the defendant's right to transfer the property would be im-
paired, attachment of this type of property would probably subject
the defendant to less inconvenience and should be encouraged rather
than forbidden.

In the draft recommendation, the staff proposes to amend Section
487.010 to make clear that in the case of individuals leasehold estates
of at least one year may be attached (as is provided by existing law).
It is not entirely clear how the Attachment Law as enacted would be
interpreted. The staff believes that it is clear that leases are sub-
ject to attachment in the case of a corporate or partnership defendant
since Section 487,010 provides that any property for which a method of
levy is provided is subject to attachment. Section 488,310 provides for
attachment of an "interest in real property" by recording the attach-
ment--"'interest in real property' would include a leasehold estate. The
problem pointed out by Mr, Shardlow arises in the case of an individual
because Section 487.010(c) refers only to '"real property.” Under Sec-
tion 765 of the Civil Code, estates for years are chattels real. Hence,
in California, it has been decided that filing a judgment pursuant to
the statute giving a lien on "all the real property of the judgment
debtor not exempt from execution in the county, owned by him at the
time, or any which he may afterward acquire" (similar to Section 674)
did not give the creditor a lien on a leasehold estate. Summerville v.
Stockten Milling Co., 142 Cal. 529, 76 P, 243 (1904).

The draft recommendation treats leasehold estates as real property.
Under current law, it 1s not clear how leasehold estates should be
levied upon. 19 Cal.Jur.2d, Executioms § 90 at 752 {rev. ed.) states,
"Leasehold interests must therefore be levied on as interests in real
property, and, unlike personalty, levy is perfected by notice and re-

cording without actual seizure and possession." (Citing In re Maler



Brewing Co., Inc., 65 F.2d 673 (9th Cir. 1933), invelving a 20-year

lease.) Section 300.2 of the darshal's lianual states:

Instructicns to levy upon a lease or any interest therein

should specify whether the plaintiff{ desires the property to be
levied upon as real property or as personal property, and the
officer should comply with the instructions so given. Except as to
0il or gas leases, leasehold interests are usually personal prop-
erty, and instructions to levy as personal property should state
the addresses of the lessor and the lessee so that both parties to
the lease may be served with a copy of the writ and notice of

attachment,

Order of Levy and amount of Property to Be Levied Upon

Mr, Shardlow states:

One of the most disconcerting elements of the new law is that
it would remove even the inadequate safeguards now available to
protect the defendant from attachment in excess of the plaintiff's
claim or selective attachment of crucial asse{s to exert the most
leverage. The current law provides that

(t]he writ must be directed to the sheriff, or a constable, or

marshal of any county in which property of such defendanc may

be, and must require him to attach and safely keep all the

property of such defendant within his county not exempt from

attachment, or so much . , . as may be sufficient to satisfy

the plaintiff's demand . . . .152

While it is not clear that the levying officer is likely to
estimate the value of the property attached to determine whether
the amount is excessive, and in any event the plaintiff can attach
an excessive amount of property by attaching in different counties,
this provision may have some effect in discouraging flagrant in-
stances of excessive attachment,

The new law will do away with this safeguardl53 and substitute
none in its place.154 The failure of the new law to provide safe-
guards against excessive attachment way be a defect of constitu-

tional significance. One of the significant factors which led the
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U.5. Suprewme Court in Fuentes V. Shevin15J to invalidate the Flor-

ida and Pennsylvania prejudgment replevin statutes was that
{t]lhe statutes . , . abdicate effective state control over
state power. Private partles, serving their own private
advantage, may unilaterally invoke state power to replevy
156
goods from ancther.

The recent case of Mitchell v. W.T. Grant Co.,157 while under-

cutting Fuentes in many respects, agrees that this abdication of
control 1s a significant factor in evaluating the constitutionality
of prejudgment seizure. In upholding a Louilsiana prejudgment
replevy procedure the Mitchell court noted that
[the defendant] was not at the unsupervised mercy of the
creditor and court functionaries. The Loulsiana law provides

for judicial control of the process from beginning to end.158

If the right to a preattachment hearing means anything, it
should include the right to a determination of the extent of the
seizure and court aid to prevent excessive seizure. Under the new
law the plaintiff can unilaterally invoke state power to attach
property in excess of the authorized value subjecting the defendant
to the "unsupervised mercy of the creditor . . . .159

The new law will also terminate160 a provision enacted in 1972
which gives a court the discretion to

direct the order in which the writ shall be levied upon dif-

ferent assets of the defendant, if in the aggregate they

exceed 1n value an amount clearly adequate to secure any

judgment which may be recovered by the plaintiff.161

The Randone court severely criticized the pre-1972 statutes
for the absence of such a provision:

[Ulnlike the claim and delivery statute invalidated in Elgigle
under which a creditor could only compel the seizure of prop-
erty to which he claimed title, the instant provision initial-
ly grants unlimited discretion to the creditor to choose which
property of the debtor he wishes to have attached. A creditor
seeking to gain leverage in order to compel a settlement could
exercise this choice so as to place a debtor under the most

severe deprivation.163

5



Undeniably, the provisions exempting necessities attempt to
meet this objection. Nevertheless, in all likelihood the degree of
the defendant's hardship will still depend on which property is
attached. Conversely, it is difficult to imagine a proper interest
the plaintiff could have in the type of property attached.lﬁ& The
new law should be amended to require the court to specify the order
of levy in accordance with the defendant's wishes, unless the court
finds that the proposed order of levy would be unduly prejudicial
to the plaintiff.165
The draft recommendation contains amendments to Sections 488.010

and 488.030 which would restore the provisions of existing law concern-
ing the court’s discretion to direct the order of levy and recognizing
the duty of the levying officer to avold an excessive attachment where
he can. However, it should be noted that in most cases neither the
court nor the levying officer will have sufficient information to deter-
mine with any degree of certainty that an excessive awmount of property
might be attached. In any event, the statute should provide a means for
dealing with a situation where it is clear that the plaintiff is at-

tempting to attach an excessive amount of property.
Respectfully submitted,

Stan G. Ulrich
Legal Counsel
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FOOTHOTES
Ch. 130, § 1, [1933] Cal. Stat. 582 {repealed 1972).

Landry v, Marshall, 243 Cal. App.2d 170, 176, 52 Cal. Rptr. 119,
123 (2d Dist. 1966).

The action must be for a liquidated sum and based upon "(1) Money
loaned; or (2) A negog}able instrument; or {3) The sale or lease
of, or a license to use real or personal property . . . ; or (&)
Services rendered . . . ," Cal. Code Civ. Pro, § 537.1(a) (West
Supp. 1974).

The first three categories of actions seem to assume a consensual
transaction., While services may be rendered without consent, it is
unlikely that an action for services rendered not based on a real
contract could meet the ligquidated sum requirement.

Cal. Code Civ. Pro. § 538.4 (West Supp. 1975); id. § 484.090(a)(2)
(effective Jan. 1, 1976).

This 1s not to say that a court is incompetent to make summary
determinations in other than contract cases (e.g. in deciding
whether to issue a preliminary injunction). But, the legislature
no doubt had the purpose of minimizing incorrectly issued attach~
ments by confining attachments to contract actions and that purpose
should not be undermined by increasing that class to include ac-
tions based on fictitious contracts.

Cal. Code Civ. Pro. § 483,010 (West Supp. 1975)(effective Jan. i,
1976},

Cal. Code Civ. Pro. § 537.3 (West Supp. 1974).

Leasehold estates can be attached currently under a code section
authorizing the attachment of personal property incapable of manual
delivery. Cal. Code Civ, Pro. § 542(5) (West Supp. 1974). The new
gtatutes have no such general provision. The only section under
which a leasehold estate could be levied upon would be the section
Telating to real property. Cal. Code Civ. Pro. § 488.310 (West
Supp. 1975) (effective Jan. 1, 1976)., However, leasehold estates
are generally considered to be personal property. Cal, Civ. Code

§ 765 (West 1954); Callahan v, Hartin, 3 Cal. 2d 110, 118, 43 P.2d
788, 792 (1935). But cf, Cal. Code Civ. Pro. § 537.3 (West Supp.
1974), which authorizes the attachment of an individual's "[r]eal
estate, including any leasehold estate ., . . ." The version of

§ 537.3 effective in 1976 makes no mention of leasehold eatates.
Id. § 487.010 (effective Jan. 1, 1976). It seems unlikely that the
omission was unintentional.

Two factors are likely to contribute significantly to the value of
a2 lease; prepayment of rent and a long term calling for a rent
below market value, HNeither is likely to be found outside the
commeercial sphere.

Cal. Code Civ, Pro. § 540 (West Supp. 1975) (emphasis added).
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11 Cal. Law Revision Comm'n Reports $93 (1973) (provision contained
in first paragraph of Cal. Code Civ. Pro. § 540 not to be contin-
ued).

It might be thought that the requirement of specifying the property
of an individual defendant to be attached would allow the court to
review the extent of the attachment sought. wowhere, hawever, . is
the court empowered to determine whether the amount of property
sought to be attached is greater than that sufficient to satisfy
the plaintiff's claim. This is quite proper. The plaintiff has no
idea when he requests the writ how nmuch of the defendant's property
the levying officer will be able to locate. Ideally the procedure
should work as follows: The plaintiff requests attachment of all
the defendant's nonexempt property which the plaintiff can iden-
tify. The officer can then be directed to attach only that portion
of the property which will satisfy the plaintiff's claim. If some
of that property cannot be found, directions to attach additional
property can be given., Cal., Code Civ. Pro. § 542 (West Supp.
1975); id. § 488.030 (effective Jan. 1, 1976).

The only practical way that a defendant can truly be protected
against excessive attachment is if the court directs the officer
not to attach property valued above the plaintiff's claim or if it
provides a prompt post attachment procedure for a defendant who
wishes to have the excessive attachment dissolved. Of course, the
defendant would have a cause of action for excessive attachment
under the new law as under current law. White Lighting Co. v.
Wolfson, 68 Cal. 2d 336, 438 P.2d 345, 66 Cal. Rptr. 697 (1968).
But as the United States Supreme Court reasoned: “No damage award
can undo the fact that the arbitrary taking ., . . has already
occurred.” Fuentes v. Shevin, 407 U.S. 67, 82 (1972).

407 U.8. 67 (1972).
Id. at 93.
416 U.8. 600 (1974).

Id. at 616.
.

11 Cal. Law Revision Comm'n Reports 890 (1973)(last paragraph of
Code of Civ. Pro. j 538.4 not te be continued).

Cal. Code Civ. Pro. § 538.4 (West Supp. 1974).

Blair v. Pitchess, 5 Cal. 3d 258, 486 P.2d 1242, 96 Cal. Rptr. 42
(1971).

5 Cal. 3d at 561, 488 P.2d at 30, 96 Cal. Rptr. at 726,

Since the attachment of property greatly in excess of his claim ex-
poses the plaintiff to liability, he would be well advised not to
attach property with an uncertain value. Also, he would not wish
to attach property which might decrease in value because of the
danger that it would not be sufficient to cover his claim if even-
tually sold for that purpose.

-§-



165. For example, a defendant shauld not be permitted to claim priority
for the seizure which he does not own or which he has concealed.
Otherwise, the levying officer will delay attaching property which
could be found, while searching for nonexistent property. It might
be proper for the court to issue a "turnover writ" in this case
with the defendant subject to contempt if he fails to deliver the
property to the levying officer. See notes 149-51 & accompanying

text supra.



Memorandum 75-31

EXMIBIT I
2 B. Witkin, California Procedure, Provisional Remedles §§ 124-128 (24 ed. 1970)

*

B. Actions i Which Attechment Is Allowed.
1. Resident Defendant Berved: Action on Oontract.
{8} OContract Bxpress or Implied,

{1) [3§124] It General.

C.C.P. 537(1) states that an attachment may.be had “In an action
upon & eontract, express or implied,” for the direct payment of money
(see infra, §§130, 131), made or payable in this state (see infra, §§132,
183, 134), ard not secured (see infra, §135 et seq.). (See generally
C.E.B.,, Rem. Unsee. Cred., p. 5; C.E.B., Debt Collection Practice, p.
154; 6 Am.Jur.2d 591; 58 A.L.R.2d 1451 [what sort of claim, obliga-
tion or liability within statute].)

Ezpress contracts and contracts émplied in fact are true contracts,
and the right to attach in actions for recovery of money due there-
under or for damages for breach thereof raises no problem except
that of certainty of damages. (See infra, §§130, 131.) Nor is it an
objection that the plaintiff ereditor is in a fiduciary relationship with
the defendant debtor. (Mayer v. Northwood Testile Mills (1961)
105 C.A.2d 406, 410, 233 P.2d 657.)

An action for unlawful detainer is one for recovery of possession
of property, not a contract action. (See Pleading, §506.) But a special
statutory provision allows attachment in such an action where a verified
complaint shows that rent is dune. (C.C.P. 537(4); see Lori v. Wolfe
(1947) 80 C.A.2d 557, 180 P.2d 21; Garfinkie v. Montgomery (1952)
113 C.A.2d 149, 156, 248 P.2d 52.)

Where the complaint is- in severa! counts and one is a contract
count, attachment may issce on that count. (Samuels v. Superior
Court (1969} 276 C.A.2d 264, 81 C.R. 216, infra, §219; see also infra,
§130.)

(2) Quasi-Contractual Obligations.
(sa) [§125] Recovery of Money Paid
Under Oontract.

The reference in C.C.P. 537(1) (supra, §124) to “implied” con-
tract covers contracts “implied in law” or quasi-contracts. Hencd an
attachment may issue in any action properly classified as quasi-con-
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tractual, no maiter what tiue nature of the defendant’s hreach may
be. (Ses Sumuels v, Superior Court (1969) 276 C.A.2d 264, 267, 81
C.R. 216, infra, §21%.; '

Thus, the plaintiff, after notice of resciasion of a contract for
fraud, failure of consigderation, wr other ground, may sue to recover
the money he peid.” Upon rescission the law implies an obligation
to return the money paid, and this implied contraet justifies attach-
ment. {McCall ». Superior Court (1934) 1 C.24 527, 531,538, 36 P.2d
642, overruiing Stowe v, Supericr Court (1932) 214 C. 272, 275, 4 P.2d
777 Rennett v, Superior GUovrt (1933} 218 C. 153, 161, 21 P.2d 946;
Weaver v. Superior Court (1045) 03 C.A.24 729, 732, 209 P.2d 830,
210 P.2d 246 Filipun v. Television Mart {1901) 105 C.A.2d 404, 405,
933 P.28 926; Landry v. Marchall (1966) 243 C.A.2d 170, 176, 52 C.R.
119, citing the fexi; 21 Cal. L. Rev, 130; 20 Cal. L. Rev. 341; 5 So.
Cal.. 1. Rev. 440; Actions, §95.)

This rule was codified in 1961 by adding the following sentence
to C.C.P. 537(1): “An action brought pursnant to Bection 1692 of
the Civil Code shall be deemed an action on an implied contract within
the meazing of thnt term aes used in this section.” :

The same is true of an action to recover money paid under a
contract, without rescission, on total failure of consideration. {Santa
Clara ete, Fuel Co. v. Tuck {1878) 53 C. 304, 305; see discussion,
Bennett v. Superior Court, suprs; Landry v. Marskall, supra; cf.
Powers v. Freeland (1931} 114 C.A. 146, 151, 299 P. 736 {rule inapph-
cable where consideration had not wholly failed].)

(bb} [§126] Waiver of Tort.

In certain situations an injured party has a cause of action nor-
mally in tort but may elect to “waive the tort” and sue in quasi-
contract for restitution rather than damages. The quasi-contract action
or count will suppori an attachment. {See Los Angeles Drug Co. v.
Superior Court {1936) 8 C.2d 71, 74, 63 P.2d 1124 [conversion]; Bank
of Amevica v. Hil {1937) 9 C.2d 495, 499, 71 P.2d 258 [same]; Oil

ell ete. Co. v, Barnhart (1937) 20 C.A.2d 677, 679, 67 P.2d 696
[agent’s failure to remit moneys to principal] ; De Leonts v. Etchepare
(1898) 126 C. 407, 409, 52 P, 713 [same]; Hil v. Superior Court (1940)
16 (.2d 527, 530, 106 P.2d 876 [exccotor's embezzlement]; Nutzel v.
Kozdron (1944) 64 ("A.2d 908, 910, 149 P.2d $11 [money obtained
by robbery]; dreturus Mfg. Corp. v. Raork (1961) 198 C.A.2d 208, 213,
17 C.R. 758, citing the text [action against agent alleging fraudulent
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kick-backs and other secret profits, and secking their recovery] ; Klein
v Benarow (1967) 247 (C.A.2d 607, 610, 56 C.R. 5 [nioney obtained by
fraud]; Samuels v, Supericr Court 1969} 276 C.A.2d 264, 268, 81
C.1. 216 faction 1o recover rents anlawfully colleeted] ; dctions, §102;
see discussion, Hallidie v, Enginger (1917) 175 C. D06, 508, 166 P. 1
[attachment denied ‘where coaplaint showed elec ion of damage
action].) '

(3) [51277 Judgments. '

A judgment is, for some purposes, regarded as .contractual or
qué.si-cnntmctunl; and an action on a judgment is on “implied con-
tract” within the nieaning of the attachment statute, even though the
judgment was rendered on a tort cluim. {Grotheer v. Rosenberg (1936)
11 C.A.2d 268, 272, 53 P.21 996; Minor v. Minor (1959) 175 C.A.2d
277, 279, 345 P.2d 954 [action to recover defaulted installments on
divorce decreel; see 6 Am.Jur.2d 597 47 Am.Jurdd 66; Actions, §87.)

(4) [8128] Btatutory Obligations,

Some statutory obligations are treated as eontrretual in neture,
and attachment is allowed. (See Anderson v. Doolittle (1950) 97
C.A.2d 836, 838, 218 P.2d 848 [action to recover treble damages for
usary]; Aclions, §88; 6 Am.Jur.2d 593; but of. Walker v. McCusker
(1884) 65 C. 360, 4 P. 206 (liability under C.C.P. 707 for occupation
of dand after foreclosure sale held not founded on contraet and attach-
ment nnauthorized].) ’

Others are a basis for attachment by reason of express statutory
provision; e.g., action by the State or a subdivision to collect taxes
or money due on a statutory obligation or penalty (C.C.P. 837(5);
Peninsula Prop. Co. v. Santa Cruz (1950) 34 C.2d 626, 630, 213 P.2d4
489 [State’s cross-complaint for rents, issues and profits of tax-deeded
property]); action on the liability of a spouse, relative or kindred
for “support, maintenence, care or necessaries” (C.C.P. 537(1)) ; action
by an injured employee against his uninsured employer (Lab.C. 3767);
action by the State or a subdivision under Health & Saf.C. 11680.5,
against a defendant who unlawfully sold nareotics, to recover money
peid over to him in the course of the investigation (C.C.P. 537(6)).

In the absence of express statutory provision attechment is not
permissible in an action on a statutory penalty which is not contractual
in nature. (See Talcott Land Co. v. Hershiser (1921) 184 C. 748, 763,

195 P. 653 [action against directors for unlawful division of capital
stock under former corporation law}.)
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RECOMMENDATION

relating to
AMENDMENTS TO THE ATTACHMENT LAW

The Attachment Law {Code Civ, Proc. §§ 481.010-492.090) was enacted
in 1974 on xecommendation of the Law Kevision Commission. See Recom-
mendation Relating to Prejudgment Attachment, 11 Cal, L. Revision Coom'n
Reports 701 (1973).2 The new law will go into effect on January 1,
1976.3 The Commission has reviewed the Attachment Law as enacted and
comments which have been received concerning it; this recommendation

proposes & number of revisions in that statute.

Cases in Which an Attachment May Be Issued
As enacted, Section 483,010 of the Attachment Law permits the

issuance of an attachment in an action againet a "defendant engaged in =
trade, business, or profesaion" on an express or implied contract where
the amount claimed is not less than $500, exclusive of costs, interest,
and attorney's fees, provided that the subject of the contract upon
which the claim is based was not used "primarily for personal, family,
or household purposes.” In order to more adequately achieve the purpose
of permitting attachment only in commercial situations, the Commission
recommends that Section 483,010 be amended as follows:

(1) Where the defendant is a corporation, partnership, or other
entity other than a natural person, the writ of attachment should be
issuable without requiring the plaintiff to show that the defendant is
engaged in a trade, business, or profession or that the subject of the
contract upon which the claim is based was not used primarily for per-
sonal, family, or household purposes., Section 537.2 of existing law
permits sttachment against all business corporations and partnerships

1. Cal, Stats. 1974, Ch, 1516 (Assembly Bill No. 2948},

2, See also Report of Senate Committee on Judiciary on Assembly Bill
2948, Senate J. 13010 (August 21, 1974).

3. Cal. Stata. 1974, Ch. 1516, § 49,
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without such additional showing. The recommended change would permit
the issuance of an attachment against any entity other than a natural
person regardless of whether the entity is organized for profit or is
engaged in an activity for profit. The avallability of attachment to
secure the claim of a person who furnishes goods or services or loans
money to a corporation should not depend upon the fortuity of whether
the defendant was organized under the General Corporation Law or the
General Nonprofit Corporation Law.

(2) VWhere the defendant is an individual, however, a writ of at-
tachment should be issuable only where the plaintiff shows that the
contract claim arises out of the conduct by the individual of a trade,
business, or profession and that the subject of the contract was not
used primarily for personal, family, or household purposes. Under
Section 483.010 as enacted, it 1s possible for an attachment to be
1ssued againset an individual who i8 engaged in a business on a contract
claim unrelated to the business, The proposed change would correct this
anumaly.d

(3) A writ of attachment should be issuable only where the claim is
based upon a contract which is express or implied in fact., This change
would prevent attachment based on contracts implied in law, i.e., quasi-
conttacts.s Although the requirements in Section 483,010 that the claim

4, Section 537.2(c) of existing law permits attachment against "[iln-
dividuals engaged in a trade or business," It 1s interesting to
note that, in Advance Trangformer Co, v. Superior Court, 44 Cal.
App,3d 127, 142, _ Cal. Rptr. ' (15?45. the court con-
strued existing law "as limiting the attachment to situations in
which the claim arises out of the defendant's conduct of his business.”

5. For a discussion of the meaning of the language 'contract, express
or implied" under the attachment law in force prior ta 1972, see 2
B, Witkin, California Procedure, Provisional Remedies §§ 124-128 at
1552-1555 (24 ed. 1970). Attachment has been permitted, for exam=-
ple, in the following quasi-contract situations: rescission of
contract for fraud or failure of conmsideration, recovery of money
embezzled or taken in a robbery, conversion, recovery of fraudulent
kickbacks and secret profits, recovery of rents collected unlaw-
Fully, and recovery of treble damapes for usury. See cases cited
id. ac §§ 125, 126, 128,




be for a fixed or readily ascertainable amount and that in the case of
an individual the claim arise from the conduct by the individual of a
trade, business, or profession would preclude the issuance of an attach-
ment in many quasi-contract situations, this amendment is needed to
prevent attachment in the other situations where the parties did not in

fact intend te create a contract.

Leagsehold Estates With Unexpired Term of Less Than One Year
Subdivision (c) of Section 457.010 provides that, where the de-

fendant is an individual, all of the individual's real property is
subject to attachment, The Commission recommends that this subdivision
be amended to provide that in the case of an individual the property
subject to attachment includes any interest in real property except a
leasehold estate with an unexpired term of less than one year. Such
leasehold estates should be free from attachment in order to prevent the
attachment of most residential leases. Current law contains a similar

provision.6

Postlevy Claims of Exemption

Ag epacted, the Attachment Law incorporates the exemption procedure
provided by Section 6390.50 for claiming exemptions after levy of an ex
parte writ.? Section 690.50 requires that claims of exemption be filed
within 10 days after levy, except in the case of homestead claims made
under Section 690.235, in which case claims must be filed within 20 days
after levy. However, in many instances the defendant will not be aware
of the attachment of his property until after the i0-day period has
expired. In addition, there is not the need for such an expeditious
determination of exempticn claims before judgment that there is after
judgment. Accordingly, the Commission recommends that the Attachment
lLaw be amended to provide that the time provided by Section 690.50 for
claiming exemptions runs from the date the defendant recelves notice of
attachwent from the levying officer.

Several sections in the noticed hearing procedures for obtaining a

writc of attachment8 make clear that, i1f the defendant does not claim an

6. See Code Civ. Proc., § 537.3(b){(6).
7. See Code Civ. Proc. 535 484.530 and 485.230.
8, See Code Civ. Proc. §§ 484.050, 484.070, 484.340, and 484.350.

.



exemnption for property described in the plaintiff's application for the
writ at the hearing on issuance of the writ or if the defendant claims
an exemption for such property or any property not described in the writ
but fails to prove the exemption, the defendant may not later claim the
exemption unless he shows that the right to the exenrtion 1s a result of
changed circumstances occurring after that time. However, the Attach-
ment Law as enacted did not specify the procedure for showing changed
circumstances. The Commission recommends that the procedure provided by
Section 690.50 be incorporated for the purpose of claiming exemptions
based upon a showing of changed circumstances,

Where the plaintiff has chosen to levy on farm products or inven-
tory of a geoing business by placing a keeper in charge of the property,
Section 488.360 permits the defendant to apply for an order removing the
keeper on the grounds that the property is essential for the support of
the defendant and the defendant's family. The application for the order
is made by a notice of motion. The hearing is held not later than five
days after the motion is filed, and the plaintiff is to be given not
less than three days' notice. The Commission recommends that a proce-
dure like that provided by Section 4B8.360 be provided for all claims of
exemption based upon a showing that the property is necessary for the
support of the defendant and the defendant's family. If property levied
upon is truly necessary for the support of the defendant and the defend-
ant's family, an expeditious procedure for claiming an exemption is
needed. The procedure provided by Sectien 690.50 which contemplates
filing & claim of exemption with the levying officer and waiting for the
plaintiff to file a counteraffidavit before a hearing may be held 1is not
designed for the speedy determination of hardship exemption claims.

Turnover Order for Pocumentary Evidence of Title to Property Levied Upon

Section 482,080 provides that the court nay issue an order direct-
ing the defendant to cooperate in transferring possession of the prop-
erty sought to be attached to the levying officer. A similar turnover
order directing the defendant to transfer to the levying officer posses-
sion of any documentary evidence of title should be available where the
property sought to be attached is levied upon by service on a third
person of a copy of the writ and notice of attachment, or where the

property in the defendant's possession is seized but the defendant holds

b



documentary evidence of title thereto. Such an order, enforceable only
after the property is levied upon, would be useful, for example, where a
motor vehicle is attached and the defendant holds the certificate of
ownership or where the right to payment on a nonnegotiable instrument9
is attached and the defendant holds the nonnegotiable instrument.
Pogsession by the levying officer of the documentary evidence of title
te property attached facilitates the eventual collection of the debt or

sale of the property and prevents any transfer by the defendant.

Insufficient Undertaking and Wrongful Attachment

Under the Attachment Law as enacted, it could be argued that the
failure of the attaching creditor to increase an undertaking when ordered
to do so pursuant to Section 489.220 (undertaking to obtaln a writ of
attachment or protective order) or Section 489.410 (undertaking on
appeal) 1s a wrongful attachment under Section 490.010, The Commission
recommends that it be wade clear that such failure is not in itself a
wrongful attachment. The defendant is protected by the original under-
taking for the period between the date of the levy and the date on which
the increase is orderedlo and the rights obtained by filing the insuffi-
clent undertaking cease upon the plaintiff's failure to comply with the

order,ll thereby minimizing any injury to the defendant's interests.

Description of Property Subject to Temporary Protective Order

Chapter 6 (commencing with Section 486.010) of the Attachment Law
as enacted did not provide the manner of description of property whose
transfer is restrained by a temporary protective order. A defendant
against whom such an order is issued 1s subject to being held in con-

tempt 1if he violates the order. Consequently, Section 486.050 should be

9. A 'nonnegotiable instrument' 1s an instrument which is otherwise
negotiable within Division 3 of the Commercial Code but which is
not payable te order or to bearer. See Civil Code § 955: Commer—
clal Code § 3805. The right to payment on a nonnegotiable instru-
ment is a chose In action and is attached by service on the account
debtor. See Code Civ. Proc. §§ 481.020, 481.050, 488,370,

10. The original undertaking remains in effect notwithstanding the
order for an increase. See Code Civ. Proc. § 489.090(d). As
provided in subdivision (a) of Section 489.220, the amount of the
original undertaking is $2,500 in municipal court and $7,500 in
superior court.

11, See Code Civ. Proc. §) 489.090{(c) and 489.410({a).



amended to require the order to describe the property in a manner ade~

quate to permit the defendant to identify the property subject to it,

Effect of Temporary Protective Order on Deposit Accounts

Section 486.060, which permits the defendant who is subject to a
temporary protective order to write checks for certain purposes despite
the order, is unclear. The Commission recommends that this section be
amended to make clear that the defendant may write checks for any pur-
pose he pleases so long as there remain sufficient funds in his accounts
to secure the plaintiff's claim and to meet payroll, legal, and other

expenses specified In the section,

Wrongful Attachment Liability for Levy on Property of Third Person

The Attachment Law makes the plaintiff liable for damages, costs,
and attorney's fees to a third person whose property 1is attached except
where the plaintiff has relied in good faith on reglstered or recorded
ownership.lz This exception to the plaintiff's wrongful attachment
liability is too narrowly drawn. A plaintiff, who has acted reasonably
and in good faith where there is no recorded or reglstered ownership but
has nevertheless attached property of a third person, should not be
liable for a wrongful attachment. Accordingly, the Commission recom-
mends that the limited exception to liability for attachment of a third
person's property provided by Section 490.010 be expanded to protect any
plaintiff who makes the levy in good faith and reasonably believes that

the property belongs to the defendant.

Hinor Amendments

The Commission also recommends several minor amendments and amend-
ments of a technical nature which are explained in the Comments follow-

ing the affected sections of the bill, infra.

Reviglon of Official Comments

The Comments to Sections 489.110 and 490.010 were not revised to

teflect amendments made by the Senate Judiciary Committee. These Com-
ments, revised to reflect the Senate Judiclary Committee amendments, are

set cut as an appendix to this recommendation,.

12. See Code Civ. Proc. §§ 490.010 and 49%0.020.



The Commission's recommendation would be effectuated by enactment

of the following measure:

An act to amend Sections 481.050, 482.080, 483,010, 484,050, 484.070,
484.340, 484.350, 484,530, 485.230, 486.050, 486.060, 486.090, 487,010,
487.020, 488,010, 488.030, 488,050, 483.310, 488,350, 488,360, 488.430,
488.3530, 488.560, 489.130, 489.230, 489.310, 489.320, 490.010, 491.010,
and 690.50 of, and to add Sections 482.100 and 489.130 to, the Code of

Civil Procedure, relating to attachment.

The people of rhe State of California do enact as follows:




ERCTIOR 5. SHactlion 411.030 f the Code of (ivil Procedure is

amended to read:

481050, “Cho . v acoh” mesns aay Tright to
pavment waich utises sut of the tonduct of any trade,
, husiness. or profession and which 12} is.not conditivaed
upon further perfornune: by the deferdant or upoa woy
evaent other thun the passage of tane, (i) 15.n0¢ an
st recoivable, (Y s not 2 dooesik account, and (d)
is not evicenced by e negotiable fasirument, security,
chattel paper, or judgroeat. The term includes an interest
in or a claim under an insurauce policy ~ apd & right to payment

on @ nonnegotisble lastrument vhich 1z otherwise negotiable within

Division 3 (commencing with Section 3101) of the Commercial Code but

vhich is no® payable to order or to bearer .

Cogment, The amendment of the last sentence of Section 461.050
mhxes clear tﬁat e right to payment on a "nonnegotiable instrument” is
a chose in action. See Com. Code § 3505 (relating to any instrument
vhose terms do not preciude transfer and which is otherwise negotiable
within the Commercial Peper diviefon ot the Commercial Code but which

is not payable tc order or to bearer).

8EC. 2. BSection WBZ2.080 of the Code of Civil Procedure ls amended
to read:

482.080. fr) Tf n writ of attichuzent ie lacued, the court may
aleo iuaue_n order directing the defendant to transfer pesssecien-ef-the
mﬁy-lﬁgtﬁ-t&-h&-nuﬁe@é to the levying officer « :

(1) Posseseion of the property sought to be sttached.

(2} Possesslor of any documentary evidence of title to any property

of or any debt owed to the defendent which is sought to be attched. An

order issued pursuant to this paragraph mey pot be enforced by the levying

officer beforc tie property or debht has been levled upon.

! wle



{b} Buek Toe order shell contals & notice o the defendant that

fallure to surn-ever-pedeesniar-sf -nueh-property-ta-the-tevying-officer

comply with the order may sublect the defzndsat to belng held in contempt

ol court ev-srrest .

-

Comment. Subdivieton {(e}2) ig added to Section 482.080 to provige
for lspuance of & “turncvér"lmnd&r directing the defendant to transfer to
the levylng officer the muniments of title to property or & debt which is
attached. The enforcement of the order is conditioned on the prior levy
of’the writ of attachment on the property or debt itself. Issuance of an
order under subdivision (a)(2) is appropriate, for example, where & motor
vehicle has been or is to be attached and the certificate of ownership is
sought or vhere ihe right to payment on a nonnegotiable ifnstrument has
been or is to be attmched (by service on the account debtor as provided
by Section 488.370) and the nonnegotiable instrument itself is sought.
Posgession of such muniments of title is useful to facilitate eventuml
collection (such a8 in the case of a nonnegotiable instrumeat) or sale
{such as in the case of the certificate of ownership of a motor vehicle)
and to prevent a transfer. An order under subdivision (a} may be issued
at the time of lssuance of the writ of attachment or thereafter.

Subdivision {b) of Bection 4L52.080 {s amended to delete the words
"or arrest” from the last sentence. This smendment makes clear that the
defendant 1 not subject to arrest independent of contempt proceedings.
See Code Civ. Proc. § 501 {civil arrest abolished). A person may still
be arrested in the course of contempt proceedings. See Code ‘Civ. Proc.
§§ 1212, i214.

g P



SEC. 3. Section 482.100 is added to the Code of Civil Procedure,

to read:

482.100. (a) The defendant may claim an exemption provided in
Section 487.020 for property levied upon pursuant to a writ issued under
this title if the right to the exemption is the result of a change in
circumstances occurring after the denlal of a claim of exemption for the
property earlier in the action or after expiration of the time for
claiming the exemption earlier in the action.

(b) A claim of exemption under this section shall follow the procedure
provided in Section 690.50 except that the defendant may claim the
exemption at any time, subject to subdivision {(a). References in Section
690.50 to "the debtor" shall be deemed references to the defendant, and
references in Section 690.50 to "the creditor” shall be deemed references
to the plaintiff.

(c) Notwithstanding subdivision (b), the defendant may claim the
exemption provided in subdivision (b) of Section 487.020 by following
the procedure provided in this subdivision. The claim shall be made by
filing with the court and serving on the plaintiff a notice of motion.
Service on the plaintiff shall be made not less than three days prior to
the date set for the hearing. The hearing shall be held not more than
five days after the filing of the motion unless, for good cause shown,
the court orders otherwise. The notice of motion shall state the relief
requested and shall be accompanied by an affidavit supporting any factual
1gsues raised and points and authorities supporting any legal issues
raised. At the hearing on the motion, the defendant has the burden of

proving that the property is exempt pursuant to subdivision (b) of



Section 487.020. Upon such showing and the showing required by subdivision

(a), the court shall order the release of such property,

Comment. Section 482.100 provides the procedure for making
postlevy claims of exemption under this title where the right to the ex-
emption is based upon a change in circumstances occurring after the
exemption was previously denied or the defendant failed previously to
make a timely claim. Sections 484.070 and 484.350 provide for claiming
exemptions at a noticed hearing on issuance of a writ. Sections 484.530
and 485.230 Incorporate Section 690,50 for claiming exemptions immediately
after levy of an ex parte writ.

The requirement that the defendant show a change in circumstances
giving rise to the exemption in any case where the exenption has pre-
viously been made but denied or where the exemption was required to be
ﬁade at a certain time but the defendant failed to do so 1is applicable,
for example, where the defendant failed to claim an exemption for prop-
erty described in the plaintiff's application for a writ issuable at 2
noticed hearing (Section 484.070(a))}, where the defendant made a claim
of exemption as to property not described in the plaintiff's application
for a writ issuable after a noticed hearing but failed to prove the
exemption (Section 484.070(b)), or where the defendant failed to claim
the exemption within the time for making a claim of exemption after levy
of an ex parte writ of attachment or additional writ (Section 484.530 or
485.230).

Subdivision {(b) incorporates the procedure provided by Section
690,50 for claiming exemptions after levy of any writ issued under
Chapter 4 or 5, See Sections 484.090 (writ issued at noticed hearing),
484.370 (additional writ issued at noticed hearing), 484,520 (ex parte
additional writ), 485.220 (ex parte writ), and 485.540 (ex parte addi~
tional writc).

The provisions for claiming exemptions after levy apply as well in
the case of a nonresident defendant whose property has been levied upon
pursuant te a writ issued under Chapter 12 except that the nonresident

defendant must first have filed a general appearance. See Sections



492.040 and 492.050. Under Chapter 12, the initial determination of
exemptions is made when the defendant makes a general appearance. See
Sections 492,040 and 492.050. The procedures of Section 482.100 are
applicable where the right to the exemption 1s the result of a change in
clrcumstances occurring after that time.

A claim of exemption made pursuant to subdivision (b) may be made
at any time after levy so long as the defendant can show, pursuant to
subdivision (a), that the right to claim the exemption is the result of
a change in circumstances occurring after the claim was previously
denied or the time for previously making the claim had expired.

A more expeditious procedure 1s provided by subdivision (¢} for
claiming a hardship exemption. See Section 487,020(b) (exemption of
property necessary for the support of an individual defendant or the
defendant’s family supported in whole or in part by the defendant). This proce-
dure is suﬁstantially the same as the exemption procedure formerly provided for
removing a keeper in charge of farm products or inventory of a going
business. See Section 488.360(b}. Subdivision (b) of former Section
537.3 permitted the defendant to claim a hardship exemption at any time
after levy upon five days' notice to the plaintiff. It should be noted
that an exemption may also be claimed for necessities pursuant to the
procedures provided by subdivision (b) where there is no need for the
mwore expeditious procedure provided by subdivision (c).

After levy, the defendant may claim an exemption only for property
which has been levied upon. Contrast Section 484.070 which permits the
defendant to claim an exemptlon for property which is not described in

the plaintiff's application.



BEC. L, Section 4B2.010 of the Code of Civil Procedure is amended
to read: |

483.016. {») Bscep pe Ctoerwlise provided by statute, an attachment
may be issued only s #n metlioa rfxgmineﬁ-;-d@fem;t-emged-in—a-tnie,
yisinels,-srnpmﬁ§e3ai@§ oa 1 cipdw o1 cleime for money ta-whieh , each of

.

which 18 bas2d upos 4 contract, eapress or implied in fact, where the

total eus-elsimed smount of such claim or claime 1s a fixed or readily

ascertaineble amount not less than five hundred dolisrs ($500) exclusive
of costs, interest, and sttorney's feesn. Buaeh-elaim-ahail-be-nsed-upon

R-goRireely-exprese-or-implieds

 on a

. {b) An attachment may not be issued + elalmy s = =
secured by any interest in real or personal property
-arising from agreement, statute, or other rule of law
(including any mortgage or deed of trust of realty, any
- security interest subject to Division 9 {commencing with

Section 9101) of the Commercial Code, and any statutory,
. common law, or equitable lien) . However, an attachment

may be issued (1} where the claim was originally so
secured but, without any act of the plaintiff or the person
“to whom the security was given, such security has

become valueless or (2) where the claim was secured by
‘a nonconsensual possessory lien but such lieh has been
* relinquished by the surrender of the possession of the
property.

{c) If the action is apainst an individusl, an attachment may be

issued only on a clalm which arlses out oif the conduct by the individual

of a trade, bueinees, or professlon. An aitachment may not be issued

where-the on a cleim sgalnst an individuml which ie based on the sale or

lease or a licenge 1o use property, the furnishing of services, or the
loan of money smd where the property sold or leased, or iicensed for use,

the services furnished, or the mopey loaned was used by the individual

primarily for personai, family, or household purposes.
(d) An attachment may be issued pursufint to subdivieiea-{a] this

gection whether or not other forma of relief are demanded.

wBu



Corment. Section 483.010 is amended to permit attachment in an action
agalnst a defendant that is not an individual without z showing that the
defendant was engaged in a trade, business, or profession or that the goods,
services, or money furnished were used primarily for the defendant's personmal,
family, or household purposes. Consequently, an attachment may be issued
against a business corporation or Partnership on a contract claim or claims
where the amount of such claimg is not less than $500, exclusive of costs,
interest, and attorney's fees. In addition, unlike former Section 537.2,
Sectlon 483.010, as amended, permits attachment on such claims against
corporations and other artificial persons regardless of whether they are
organized for profit or engaged in an activity for profit. However, sub-
division (c¢) provides that, if the defendant is an individual, an attachment
may be issued only if the contract claim "arises out of the conduct by the
individual of a trade, business, or profession” and only if the goods,
services, or money furnished were not used primarily for the defendant's
personal, family, or household rurposes.

Subdivision (a) is also amended to provide.that the contract must be
express or implied in fact. This amendment makes clear that an attachment
may not be issued where the claim is based on a contract implied in law,

i.e., a quasi-contract. See Civil Code §§ 1619-1621; Desny. v. Wilder, 46

Cal.2d 715, 299 P.2d 257 (1956). The language "contract, express or implied”
appearing in paragraph 1 of Section 537 (enacted 1872, temporarily repealed

by Cal. Stats. 1972, Ch. 550, § 1 and repealed by Cal. Stats. 197k, Ch. 1516,
§ 12) was interpreted to include both contracts implied in fact and contracts

implied in law {quasi-contracts). See MeCall v. Superior Court, 1 Cal.2d 527,

36 P.2d 642 (1934); 2 3. Witkin, California Procedure Provisional Remedies

§§ 125-128 at 1552-1555 (24 ed. 1970).

-7-
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8EC. 5 Specion 454,050 nd che Srde of Civil Procedure ls amended

to read:

S84.050,  The notice of appucation and hearing shall
intorm the defendan: ot wli of the Sotlowiag

fay A hearirg will be held uba place and at ¢ ame, to
be specilied in the notice, un plantitfs application lor a
right to atiach ordor and a wiit of attxchment,

(hi The order will be issued i the coart finds thai the
olaintiff's  olaim is probably  walid und the other
reguiremants for iouing the crdee are ostaldshica, The
heuring = nof jor the purpose of defermming whether
the claim s actually walid, The deienninetion of the
actual validity of the claim will be made in subsequent
proceedings in the action and will net be alfected by the
devisions at the hearing on the application for the order.

(c) If the right to attach order is issued, a writ of
attachment  will be dssued to attach the property
described in the plaintiff*s application unless the courl
determine;  that  such  property is edempt  from
attachment. However, the ortier will not be limited to the
sroperty deseribed in the application but may later be
extended 1o uny nonexempt property of the defendant.

(dy H the defendant desires to oppose the issuance of S
the order, he shall file with the courtya notice of / and sexve on
opposition  and supporting  afficavit as required by The-plaintife
Section 434.069 ot tater than five davs prior to the date L

et for hearing.

e} IF the defendoat claims that the property
described in the appication, or 2 portion thereof, is
cxempt frome attachrnent, he shall inciude such elaim in
the notive of opposition Hiedgpursuant to Section 484,060
or flea separate clasin of exemption with respect to the
T broparty as provided in Sectien 484,070, If he does not do

w0, the Gein of exesupiion will 2e burrod in the absence

of a showing of a change i circumstances occurring after

the hreavisg~ expiration of tbe time for claiming exemptions.

(f) The defendant mayv obtain a delerminalion at the :
hearing whether property pot described in  the
application is exempt froms attachment, but the failure to

claim that property not so deseribed is exempt from
- attachment will not preclude hir from making a claim of

exemption with respect to such property at a later time.

e



(g) Fither the defendant or his attorney or both of
them may be present at the hearing.
(h) The notice shall contain the following statement:
“You may seek the advice of an attorney as to any matter
-connected with the plaintiff's application. Such attorney
shouid be consulted promptly so that he may assist you
before the time set for hearing.”

¥

Comment. Subdivisions {d) and {e) of Bection 4B4.0%0 are umended
_ to conform to the provieions of Sectione 484.D60 and 48L,07C. See
Section 482.100 (procedure for claiming exemptions baeed upon & showing

of changed circumstances). .

BRBC. 6. Section 4BL.OTO of'the éode of Civil Procedure is amended

o read:

484.070. (a) Ifthe defendant ciaims that the property
described in the plaintiff's application, or a portion of
such property, is exempt from attachment, the defendant
shall claim such exernption as provided in this section. I

he-fadle-te-de-e¢ the defendant fgils to make such claim or makes such

claim but fails to prove that the property 18 exempt , he may not later

claim such exempting /

. exemption-at-the-tine-the-plaintifi-fled his-application
and-that-the-rightto-the-oxemption—isthe-resul-sof-a
“(b) If the defendant desires to claim at the hearing
that property not described in the plaintiff’s application
is exempt from attachment, in whole or in.part, the
defendant shall claim such exemption as provided in this
section. Failure to make such claim does not preclude the
defendant from later claiming the exemption. If the
claim is made as provided in this section but the’-

defendant fails to prove that the property is exempt from

attachment, he may not later claim that the property, or

- aportion thereof, is exempt unless he shows-that-the-right
—te--—{hemexempﬁenwisw»th&-fesu}t——eﬁ«»auehaﬁ%e-»m
—eireurnstances-oeeurring after-the-hearing. except as provided in

Bection 482.100.

excepi us

rovid in
&Eﬂi‘m.mm




{e; The claim of exeaprion shalh

(L Deveribe the prap ooty clamed to be exemnpt,

(2) Specify the steivie wection supporting the elaim,

(d; The claimy of “xemption shull be accompanied by .
an affidavit supy arting a0 fadua’ issues raised by the
claim and poirds el avthonties supporhng any legal
tssues raised. _

{e} The eloim . of exomption, together with any
supporting affidavit aad noiits and suthorities, shall be
filad and sorved on the plaiotifi a0l lest than five days

_betore the date set for the hearing, '

FIF the plancdl desites to oppose the claim of
exemption, he shall file and serve on the defendant. not
fess than two days hefore the date set for the hearing, a
notice  of opposition to the colaim of exemption,
accormnpanied by an affidavit supporting any factual issues
raised and points and authorities supporting any legal
issues raised. If the plaintiff does not file and serve a
notice of opposition-as provided in this subdivision, no
writ of attachment shall be issued as to the property

_ claimed to be exempt. If all of the property described in
the plaintiff's application is claimed to be exempt and the
plaintiff does not file and serve a notice of opposition as
provided in this subdivision, no hearing shall be held and

- no right to attach order or writ of attachment shall be

1ssued and any temporary protective order issued pursuant to Chapter 6

(commencing with Section 486.010) expiree .

(g) If the plaintiff files and serves a2 notice of
- opposition to the claim as provided in this section, the
. defendant has the burden of proving that the property is
~exempt from attachment.

Comment. Subdivisions {&) mnd {b} of Section 48L.07C are amended to
Lomment. . '
" peflect the enactment of Section 482.100. Subdivielon (£} is amended to

provide for automatic expiration of a temporary protective order upon the

plaintiff'es failure to oppose a claim of exemption as to all, the defendant's

property described in the plaintiff'e application. This amendment eliminates

the need of the defendant in such cases where there is no hearing and the
defendant is not zlready in court to proceed under Section 486.100 for early

vacation of the order. Bee Section 486.090 and Comment thereto.

L I i



8EC. 7. BSection 484,340 ¢f the Code of Clvil Procedure 1ia amended

to read:

484.340. The notice of apolication and hearing shall,
inform the defend nt of ail < the following: .

(a) The plaintiff has applied for « wnt of attachiment -
to attach the property described in the apphication.

{bi A hearing will be held at a place and at a time. to
be specified in the nctice, te delermine whether the
plaintiff is cotuled 1 the writ

‘c) A writ of atrachment will be issued to uttach the
property described in the plaintiff's application unless
the court determives that such property is exempt from

" attachment. © .
(d) If the defendant claims that the property
~ described in the application, or a portion thereof, is
exempt from attachment, he shall file with the court,a_/and serve on
claim of exemption with respect to the property as \ %

provided in Section 484.350 not later than five days prior
to the date set for hearing. If he does not do so, the claim
- of exemption will be barred in the absence of a showing

* of a change in circumstances occurring after the heasinge,
(e) Either the defendant or his attorney or both of

them may be present at the hearing. ions,

iration of the
tEe for chmgl
2x

_ () The notice shall contain the following statement:
"“You may seek the advice of an attorney as to any matter
connected with the plaintiff’s application. Such attorney
should be consulted promptly so that he may assist you
before the time set for hearing.” :

Comment. BSection 484,340 48 amended io conform to the provisions
of Bection 4B4.350. BHee Section 482.100 {precedure for claiming exemp-

- tions based upon & showing of changed circumstances).

SEC. 8. dection 484,350 of the Code of Civil Procedure is mmended

t0 read:

484.350. (a) Ifthe defendant claims that the property
described in the plaintiff's application, or a portion of
such property, is exempt from attachment, the defendant

 shall claim such exemption as provided in this section. If

Ne-fadin-48-do.gq the defeniant fails to make such claim or mekes such

=11~



clalm bui fa.ie Lo prove thai Sie property le exempt , he may not later

claim sach f_-xfam‘;;etff;@,;

e
s
-

Canless he.show. thai. be—did -not-heve-apighito-the
sremption-at-the-litne-tae pantifl filsd bisavplication
-anrd-that the-sizhli to-Hhe-exeap tos do-the—rasnh- ol-a
di%fﬁ%é%?ﬁ R Ees-DeeUTTIEE-aler-that-tine: ;

(-\———"’ "

except Ag proviced in Seciien LEC,100.

B . i e 1 B e s e
i et - 2 g BT T

(b The claim of examption shaill:

(1) Describe the propesty claiined to be exempt.

(2) Specify the statute section supporting the claim.

(¢) The clairn of exemption shall be accompanied by
an affidavit supporting any factual issues gaised by the

- claitn and points and authorities supporting any legal
issues raised. ' '

(d) The claim of exemption, together with any
supporting affidavit and points and authorities, shall be
fided and served on the plaintiff not less than five days
before the date set for the hearing.

Comment. Bupdivipion (&) of Section #B4.350 iz mmended to

veflect the epactuwent of ectlion 4,100,



SEC. 9. Section 484.530 of the Code of Civil Procedure is amended
to read:

484.530. {a) If a weie of sttachient 45 tssued under this artteles
the The defendant may claim an exemption as to the property levied upon

PUrsuant to 2 writ issued under this article by following the procedure

get forth in Section 690.50 except that the defendant shall claim the

exXemption not later than 20 days, in the case of real Property described

in Section 690.235, or 10 days, in the case of all other broperty, after

the defendant receives the notice of attachment describing such Property

For this purpose, references in Section 690,50 to '“the debtor" shall be
deemed references to the defendant, and references in Section 690.50 to
"the creditor™ shall be deemed references to the plaintiff,

{b) Notwithstanding subdivision (a), a claim of exemption shall be
denied if such claim has been denied earlier in the action and there is

no change in circumstances affecting such claim.

Comment. Subdivision {a} of Section 484.530 is5 amended to provide
that, for purposes of attachment, the time limits for claiming exemptions
provided in Section 690.50 run from the time the defendant receives the
notice of attachment from the levying officer. See Section 488.020
(notice of attachment). Subdivision (b) applies where the defendant has
made a claim of exemption pursuant to Section 484.070 for property not
described in the plaintiff's application but failed to prove hig right
to the exemption. See also Section 482.100 (postlevy claims of exemption

on grounds of changed circumstances),

SEC. 10, Section 485.230 of the Code of Civil Procedure is amended

to read:
485.230, If a writ ef attaehmert 5 issued under shis ehapters the
The defendant mway claim the excHptions previded by Sceeien 484820

an exemption as to property levied upon pursuant to a writ issued under
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this article by following the procedure set forth in Sectlen 690,50

except that the defendant shall claim the exemption not later tham 20

cays, in the case of real property described in Section 690.235, or 10

days, in the case of all other property, after the defendant receives

the notice of attachment describing such property . For this purpose,

references in Section 690.50 to "the debtor" shall be deemed references
to the defendant, and references in Section 690,50 to “'the creditor"

shall be deemed references to the plaintiff.

Comment. Section 485,230 is amended to provide that, for the
purposes of attachment, the time limits for claiming exemptions provided
In Section 690.50 run from the time the defendant receives the notice of
attachment from the levying officer. See Section 488.020 {notice of
attachment). See also Section 482,100 (postlevy claims of exemption on

grounds of changed circumstances).

SEC. 11, Section 486,050 of the Code of Civil Procedure is amended

to read:

486.050. (a) Except as otherwise provided in subdivisien £b3
andin Seetiens Section 486.040 amd 486-060 » the temporary protective
order may prohibit any transfer by the defendant of any of kis the
defendant's property in this state subject to the levy of the writ of

attachment. The temporary protective order shall describe the property

in a manner adequate Lo permit the defendant to identify the property

subject to the temporary protective order.

(b} %£ Notwithstanding subdivision (a), if the property 1is farm

products held for sale or is inventory, the temporary protective order

may not prohibit the defendant from transferring the property in the

ordinary course of business, but the temporary protective order may
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impose appropriate restrictions on the disposition of the proceeds from

such transfer.

Comment., Subdivision (a) of Section 486,050 is amended to provide
for the manner of description of property which 1s subject to the temporary
protective order. The description in a temporary protective order re-
straining the transfer of property of an individuzl defendant or a
portion of the property of a corporation or a partnership should be
sufficiently specific to permit accurate identification.

The temporary protective order should restrain the transfer only of
an amount of the defendant's property which is reasonably necessary to
protect the plaintiff's interest until a writ of attachment can be
issued. Where an excessive amount of property is subject to the temporary
protective order, the plaintiff way be liable for abuse of process. Cf.
White Lighting Co. v. Wolfson, 68 Cal.2d 336, 438 P.2d 345, 66 Cal.

Rptr., 697 (1968),

The amendments to the introductory portion of subdivisfon (a) and

to subdivision (b) are technical and make no substantive change.

SEC. 12. Section 486.060 of the Code of Civil Procedure 1s amended

to read:
486,060, Notwithstanding Seetiem 486-050; any terms of the temporary
protective order , issueé under this ehespter shall permit the defendant

te may issue any number of checks against his deposit accounts in this

state :

(a) In an aggregate amount of not more than one thousand dollars
($1,000) apsinee eny ef his deposit amccourts im this state for any
purpose.

{(b) Irn any ampunt se lerg ae the agsregate ameunt remairing
or depositin this state is mere than the amount of the plaintiffls

etaim: In any amount for the following purposes:
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{27 In any emeurt #n paymemt (1) Payment of any payroll expense

{(including taxes and premiums for werkmem's worker's compensation and
unemployment insurance) falling due in the ordinary course of business
prior to the levy of a writ of attachment.

{d) ir any amount in pasyment (2) Payment for goods thereafter de-
livered to the defendant C.0.D, for use in his trade, business, or pro-
fession,

{e} In any ameunt im paymemt (3) Payment of taxes if penalties will
accrue for any delay in payment.

{£3 In any ameunt imr payment (4) Payment of reasonable legal fees
and reascnable costs and expenses required for the representation of the
defendant in the action.

(c) In any amount for any purpose so long as the aggregate amount

remaining in the defendant's deposit accounts in this state is not less

than the amount of the plaintiff's claim plus any additional amcunts

permitted to be paid pursuant to subdivisions (a) and (b).
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Comment. Eectlon 486.060, as enacted, and 1ts predecessor, }ormer
Sectlon ~38.3, failed 1o clearly stote the rules permitting a defendant
who 1s subject to a temporary rrctcrujxe ordzr to write checks. Section
k86.060, a5 amended, mekes olesr tla%, if funds sre availeble, the defend-
ant mey wrilte checks remgardies: of the plelotilif's elaim, for a total of
$1,000 for agy purpose ard £ Bny cmouks for the purposes listed in sub-
division {b). Sectlon 485.05% dees not iequire ‘the defendant to write
checks for the purposes described in subdivisions {a) and (%) nor does it
establish s preference of one of these purposes over any other. However,
the defendant may not write checks under subdivision (c) unless the defénd&
ant (1) bas either written checks for the purposes described in subdivisions
(a) and (1) or reserved sufficient funds in his deposit accounts to cover
checka pe}mitted to be written by subdivisions (a) and (b) and (2) has
reserved sufficient funds to pay the plaintiff's claim. Subdivision (c) is

intended to prevent & temporary protective order issued on & small claim

Trom tylng up large accounts. VWhere the defendlnt’

sccounts are insufficlert to allow payment of the full

amount perﬁitted by subdivisions (2) and (b} and to reserve a fund to secure
the full amount of the plaintiff's cleim, Section 486.060 makes clear that
checks written under subdivisions (e) and (b) have preference over the
piaintiff’s interest in reserving 4 fund to secure his claim.

In the following examples illustrating the application of Section LB6. 060,
assume that the defendant has deposit mccounts totallng $10, 000 in this state

and the plaintjff has a $5,000 claim:
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(1} If exgenses under subcivision {b) total $2,000, the defendant may
write checks toteling 1,00C under subdivision {&) und 32,000 under subdivi-
slon (b}. The defendant ney then write additicnel checks totaling $2,000
under Bub&ivisim$ (o), reserving 15,000 %o cover tﬂe;plaintiff's claim.

(2} If, in the firse” sxemple, the ﬁafandanf had decided for some
reason to defer payment of the $2,00C paynble under subdivieion (b), he could
st1ll write mn additional check I'or $2,000 since subdivision (c¢) allows
checks Lo be written in amounte in sddition tc the total of amounts permitted
to be paid under subdivisions (a) and {u) and the amount of the plaintiff's
claim. ' \

(3) If expenses under subdivieion (b) total $8,000, the defendant may
still write chechs for no more than $1,000 for‘any purpose under subdivision
{a). No checks could be written under subdivision (c) mince only $1,000
remains in the acount and the pleintiff's claim ie $5,000.

(4) If the defendant has no expensee under subdivision (b), he may
write checks totaling $5,000 for any purpose--$1,000 under subdivision (a)
and $4,000 under subdivieion {c}.

The Introductory clsuse of Hection 486,060 ic amended to make clear
that the defendant mey issue ch;cks for the purposes and in the amount pro-
vided regardless of the temporary protective order. The form of the temporary

protective order is prescribed by the Judicial Council. See Section 48€.030(b).



SEC. 13. Section 486.C50 of the Code of Civil Procedure is amended
to read:

486.090. Except as otherwise provided in-Beetions-184-00805-486-210;
and-489-320 by statute, the terporary protective order shall expire at the
earliest of the following times:

{a) TForty days after the issuance of the arder or, if an earlier date
is prescribed by the court in the order, on such earlier date.

(b} as to specific property described in the order, when a levy of

attachment upon that property is made by the plaintiff.

Comment., The amendment to Section 486,090 is technical and makes no
substantive change. The effective date of the temporary protective order
may be extended pursuant to Section LE4.080 in the case of a continuance.
The court may modify or vacate a temporary protective order pursuant to
Section 486.100 (on application of defendant), or terminate the order pur-
suant to Section 489.320 (undertaking to secure termination). It should
also be noted that, where the defendant claims an exemption for all the
property described in the plaintiff's application for a writ and the plaintiff
does not oppose the clalm of exemption, the temporary protective order ex-
pires without a hearing or further court action. Section U84.070(f). 1In
cases where the court determines at a hearing that property is exempt, or
that a writ of attachment may not issue for any other reason, the defendant
may move the court to vacate or modify the protective order pursuant to

Section 486.100.
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SEC. 4. Section 4B7.010 of the Code of Civil Procedure is amended
to read:

487.010. The following property of the defendant is subject to attach-

ment:

(a) Where the defendant is a corporation, all corporate property for
which & method of levy is provided by Article 2 (commencing with Section
4188.310) of Chapter 8.

(b} Where the defendant is a partnershiy, all partnership property for
which a method of levy is provided by Article 2 (commencing with Section
468.310) of Chapter 8.

(c) Where the defendant is an individual ergaged-in-a-tyades-businesssy
or-prefessiony -all-of-his~real-property-and all of the following property:

(1) Accounts receivable, chattel paper, and choses in action except any
such individual claim with a principal btalance of less than one hundred fifty
dollars ($150).

(2) Deposit accounts except the first one thousand dollars ($1,000)
deposited in any single financial institution or branch thereof; but, if the
defendant has more than one deposit account, the court, upon application of
the plaintiff, may direct thet the writ of attachment be levied on balances
of less than one thousand dollars ($1,000) if an aggregate of one thousand
dollars ($1,000) in all such accounts remains free of levy.

(3) Equipment.

(4) Farm products.

(5) TInventory.

(6) Judgments arising out of the conduct by the individual of the trade,
business, or profession.
(7) Money on the premises where the trade, business, or profession is

conducted by the individual .
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{8) RNegotiable documents.
{(9) Negotiable instruments.
(10) Securities.

(11) Any interest in real property except a leasehold estate with an

unexpired terrm of less than one year.

(d) Where the defendant is an individual who is a partner and is sued
for his individual liability as a partner of =z partnership wkish-is-engaged
in-a-tradey-businessy-or-prefession , all of the defendant?’s yeal-property
and-aii-ef-kis property vhich is of a type described in subdivision {c) and
which is used or held for use in the gartrershipl6-irades-businessy-av

professiern partnership .

Comment. The amendment of the introductory clause of Section 487.010
makes clear that only the defendant's property 1s subject to sttachment. A1l
other property is exempt from attachment in the action as provided by subdivi-
slon (d) of Section 487.020,

Sutdivision {c) is amended to make clear that leasehold estates with an
unexpired term of less than one year are not subject to attachment where the
defendant is an individual. This amendment continues former law. See former
Section 537.3(b){6).

The reference to real property in subdivision (4} is deleted because 1t
is made vnnecessary by incorporation of the types of property listed in sub-
division (¢). The words “"engaged in a trade, business, or profession" are

deleted from subdivisions (c) and (d) to conform with Section 483.010.

SEC. 15. Section 487.020 of the Code of Civil Procedure is amended to
read:
487.020. Netwithetanding-Seetion-487.0105-tke The following property is

exempt from attachment:
-21-



{a) All property exempt from execution.
() Property which is necessary for the support of an individual defend-

ant and-members-of-his-housekeid or the defendant's family supported in whole

or in part by the defendant .

{c) 41l compensation paid or payable by an ermployer to an enployee for
personal services performed by such employee whether denominated as Wages,
salary, commission, bonus, or otherwise.

{d) All property not subject to attachment pursuant to Section 487.010.

Comment. The introductory phrase of Section L87.020, reading "Notwith-
standing Section 487.010," is deleted since it was confusing when read with
subdivision (d); this amendment makes no substantive change. The language of
subdivision (b) is amended to make clear that an individual defendant is en-
titled to the exemption as well as a defendant with & femily; this langusge

is based on Section 690.6 {hardship exemption for earnings).

SEC. 16. Section 488.01C of the Code of Civil Procedure is amended to
read:

486.010. (a) The writ of attachment shall identify the defendant whose
property is to be attached. If the writ of attachment does not describe the
property or interest therein in a manner adequate to permit the levying officer
to execute the writ, the plaintiff shall give to the levying officer instruc-
tions in writing, signed by the plaintiff or his attorney of record, which
contain a description of such property adequate to permit the levying officer

to execute the writ. The court may direct the order of levy of the writ of

attachment upon the property described therein if the court finds at the hear=

ing on issuance of the writ that the aggrepate value of such property clearly

exceeds the amount to be secured by the attachment.
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(b} Hheye-%he—greperty—seught—te-he-at%aeheé—is—feai—§ESEE?ty-s%aﬁéing
iﬁ—%he-ﬁame-ef-a—%hiré~§erses;-whe%EE?—a£eae-ey-%egethey-wé%h-%he-defendaa%;

Where the defendant's interest in real property 1s sought to be attached, the

writ of attachment shzll identify suek-ihiwrd any person ; Other than the defend-

ant, in whose name the defendant's interest in resl property stands upon the

records of the county .

(c) Where the defendant's crops or timber to be cut are sought to be

attached, the writ of attachment shall identify any person other than the

defendant, 1in whose name the real property on which the crops are growing or

on vhich the timber is standing stands upon the records of the county.

Comment. BSubdivision (a} of Section 488.010 is amended to restore &
provision of former law. See the last sentence of former Section 538.4.

Subdivision {b) is amended to state more clearly the requirement that the
wrlt identify a third person in whose name the defendant's interest in real
property stands upon the records of the county. This amendment makes clear that
the reguirement of subdivision (b) is applicable where a leasehold interest is
sought to be attached. See Corment to the amendment of subdivision (c¢) of
Section 487.010. The addition of the phrase "upon the records of the county"
restores language of former Section 542. Subdivision {b) is applicable, for
example, where there has been a frauvdulent transfer, where the defendant's
interest in the real property is unrecorded, or where there is a resulting
trust in favor of the defendant. Subdivision (b) is applicable only in the
situation where the defendant's interest in real property is recorded in the
name of another person and 1s not applicable in the normal situation vhere
title is legitimately held jointly. The requirement of subdivision (b) applies
where, for example, the defendant has an unrecorded lessehold interest in real

property which is recorded in the name of a third rerson. In this situation,
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the defendant's interest stends upen the records of the county as part
of the fee 1nteréﬂt of the third person.

Subdivieion (c) 4e #dded to make clear that, where the defendant's
crops are growing or ti_mber- is s.anding on real property which stands
upon the records of fhe county in the pame of & third person, the writ

shall identify the third person. 3ee Section LBB.360(c).

SrC. 17. Sectlon 488.030 of the Code of Clvil Procedure is smended

to read:

488.030. {(a; A writ of attachment shali be direcied to
-a levying officer in the county in which property of the
defendant described in the writ may be located.

{b) Upon the receipt of written instructions from the
plaintiff, or his attorney of record, the levying officer to
whom the writ is directed and delivered shall execute the
sarne without delay in the manner provided in this

chnpte'r on the property described in the writ or eo much thereof as is

clearly sufficient to satiefy the smount to be secured by the attach-

ment . The levying officer ig not limble for a determization mmde in

Egod feith under thils subdivision.

fct Wheve a copy of the summons and complaint has
not previously been served on the defendant, the plaintiff
or hus attorney of record shall instruct the Jevying officer
to make such service at the same time he serves the
defendant with a copy of the writ of attachment.

Comment. Bubdivision (b) of Section 4B88.030 is amended to explicitly
provide for the duty of the levying officer to levy upon no more property
than is clearly neceasary to secure the plaintiff's claim, See Section
L84 ,090 ('v'rit of attachment statep amount to be secured theredy). This

amendment 1s based on part of the first sentence of former Section 540,
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SEC. 1&. Section LE8,080 of the Code of Civil Procedure is amended to
read:

L28.08%0. (a) The levying officer shall make a full inventery of property
attached and rsturn such inventory witk the writ as provided in Section L88,070.

(b) Tae Upon the request of ths levying officer s at the time of service .

£kAall requess any person vhe yeiping prepesd

of;
HH

tr his perSessien e ARy gecelnd

debiey er judemens debier lowicd uper e give him othar than the defendant

shall give the levying officer a memorandum, describing %$ke any property of the

defendant in his possession or any debt owed to the defendant which is levied

upon and stating its value or the amount owing, within 10 days after such service.

If the person denies that he possesses such property or owes such debt, he shall

so state in the memorandum. If the person fails tc give asuek the memorandum

within the time specified, the levying officer shall state such fact at the

time ke pekes his »reburn the writ is returnsd pursuant to Section 4L88.070. A

person failing to give suek the memorandum within the time specified may be re-
quired to pay the costs of any proceedings taken for the purpose of cbtaining

the information required by ssel the memorardum.

Comment., Subdivision (b} of Section U88.020 is amended to state more
directly the duty to give a memorandum on request of the levying officer. In
addition, the amendment makes clear that the person served has a duty to give
the officer a memorandum even where he denies that he has the defendant's prop-

arty or cwes a debt to the defendant. See Section 488.550(c).

SEC. 19. Section 483,310 of the Code of Civil Procedurs is amended to
read:
488.310, {a} To attach an interest in real property, the levying officer

shall record with the office of the county recorder of the county where the
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real property ig locmted a copy o <he writ mnd the netice of attachment.

(b) Where ¢ en Sha Amée af sacardingy Lhe writ identifles a person, other

than the defendant, In whose name Lhe duferdnnt's interest in real property standa

upon the recordas of the courty-dk the «nme ¢f o bhird pormeny siiher alens eor

swresher with tke defendant , Cthe recorder shall index such attachment when
recorded In the names of both the delwndent and such shiwed:other person.

(e) Promptly after recording and irn no event more then 15 days after the
date of recording, the levying ofTicer thell mell & copy of the writ and the

notice of attachment to the defendant end Yo any skied other person identified

in the writ in whose name the defendant's interest in real property stands eam

4he daie of recerdingey Buuk sepied shaii be maiied 4o upon the records of the
county at the addrese of $ha defendané mné ary 4hiwd such other person as ghown

by the records of the office of the tax assessor of the county where the real

property iz located.

{d} Promptly after recording and in no event more
than 15 days after the date of recording. the levving
officer shall serve an occupant of the property wilh a
copy of the writ and the notice of attachment or, if there
is no occupant on the property at the time service is
attemnpted, the levying otficer shall post a copy of the writ
and notice in a conspicuous place on the property
attached. Service upon the occupant may be made by
leaving the copy of the writ and notice with the occupant
personally, or, in his absence, with any persan, of suitable
age and discretion found upen the property at the time
service is attempted and who is either an employee or
agent of such occupant or a member of his family or
household. Where the property described in the writ
consists of more than one distinet lot, parcel, or
governmental subdivision and any of such lots, parcels, or
governmental subdivisions lic with relation to any of the
others so as to form one or more continuous, unbroken
tracts, only one service or posting need be made under.
this subdivision as to each such continuous, unbroken
tract.

{e}y A failure to send the notices required by
subdivision (¢} or to post or scrve nolice pursuant to
subdivision (d) shall not aflect the lien created pursuant
to subdivision {a).
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Comment. The amenduents of subdivisions {a}, {t), and {¢) of Section
488,910 are largely tzchnical. 3e= the Commen. te Section W¥%R,010 es amended.
The last sentence of subdivision (o} iz amended to elimina e the provision for
mailing the defendant's copy Ofrthﬁ writ and noticoe at nig address as it eppears
on the imx assessor's récorﬂs; the ceopies are matled tn the defendant st his .
address for service in +the aciien. Tre phrage "interest in.real property’
used in this section includer leasehcld estates., See Saction LBT7.010(c){11)
{leasehold esintes with an unexpired term of less than one year not subject to
sattachment in mction against an individual defendant). It should also be noted
that the excess value of a homestesd may be attached under thls section, See
Civil Code §§ 1237-1304 and Code Civ. Proc. § 690.23% (homestead exemption).

Cf. Southern Pacific Milling Co. v. Millipan, 15 Cal.2d 729, 104 P.2d &5L (1940);

Marelli v. Keating, 208 Cal. 528, 282 P. 793 (1929).

SEC., 20, Section WAR.350 of the Code of Civil Procedure {3 amended to

read: 488.350. (a) To mttach & motor vehicle or vessel for which a
certificats of ownenship has been issued by the Department of Motor
Vehicies and which is equipment of s going business, the levying
officer shall file with the Depariment of Motor Vehicles a notice
which shall contain e of the follawing:
{1) The naroe and mailing address, if known, of both the plaintiff
and the defendant o the described action.
(2} A description of the vehicle or vessel attached.
(3) A statement that the plaintiff in the sction has ecquired an
attachment lien in such vehicle or vessel
(b} Promptly after filing and in no event more than 43 days after
the date of filing pursuunt te this section, the levying officer shall
serve the defendant with a copy of the wril and the notice of
attachment.
{c) Promptly after fling and in no event more than 30 days after
the date of filing pursuant to this section, the levying officer shall
determine from the department the name and address of the legal
awner, if any, of the vehicle or vessel as thown by the records of the -
department on the date Di! ﬁ;:ng and sh?ll serve such legal owner
with a copy of the writ and the notice of attachment.. by cert
(d) The lien of attachment acguired pursuant to levy under this r::t:.:lr; :.:i:gpl:an
section does not affeet the rights of a person who is & bona fide Teauested
purchaser of the vehicle or vessel and obtains possession of both the é— .
vehicle or vessel and its certificate of ownership.
{e} A failure to serve the defendant pursuant to subdivision: {b)
or the legal owner pursuaht to subdivision (¢} shall not affect the lien
created pursuant to subdivision (z).
{f) The fee for filing and indexing each notice of attachment,
notice of extension, or notice of release with the Department of
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Motor Yehicles is three deilars (331, Upon the requast of wiy pereo,
the Department of Motor Vehicies shall issue its certificate show L
whether there is on file, on the date and hour statod therar, wn .
notice of attachment, naming a particudar person, and i a notice
on file, giving the date und hour of filing of cach notice anel (he G
of the plaintif. The fee for the cettificate issued by the degantroon
is two dollars (82, Upon request, the department shadl furnih o cop
of any notice of attachment or notice affecting u notice of attachon:1
for a fee of ate dollar (811 per page. o

Comment., Subdivizion (e} of Szeotion “RR.350 it smended to provide

-

the manner of service of the writ and notice,

4

SEC, 21. Bection 485,360 of the Code of Civil Procedure is amended

to read:

488.360. {a)} To attach farm products or inventory of a going
business, if the defendant consents, the levying officer shall place a
keeper in charge of such property for a period not to exceed 10 days.
During such period, the defendant may continue to operate his farm
or business at his own expense provided all sales are final and are for
cash or the eqguivalent of cash. For the purposes of this subdivision,
payment by check exby-a-eredit-card- . . han
the-defendant shall be deemed the equivalent of & cash payment.
The levying officer shall incur no Mability for accepting payment in
the form of a cash equivalent. The proceeds from all sales shall be
given to the keeper for the purposes of the levy unless otherwise
authorized by the plaintilf. If the defendant does not consent or, in
any event, after the end of such 10-day period, the levving officer
shall take such property irito his exclusive custody unless other
disposition is made by the parties to the action. At the time of levy
or promptly thereafter, the levving officer shall serve the defendant
with a copy of the writ and the notice of attachment.

(b) Whers property is levied upon pursuant to subdivision (a}, the
dafendant may apply for an order pursuant to thls pubdivigion for the
release of property asssniied-Ffer-the-duppers-of-the-defendani~and-~héa

familw exerpt pursuant to subdivizion (&) of Section 487,020 in the man=-

ner vrovided in subdivision {c) of Section 452,100 . Susck-applieation

aball.ba-made-by~Fild AL~ WitR-5He- 2Ours-ARd- 4erviRd. on-she-plainsiff-a-notice
of-potiony««Bervige-on-the-plainiiff-ghald-be-nade-Red-legi-than-{hrea-dayvs

prier-ie-ithe-date-set-for-hearingy--The-hoaring-shali-ba-held-nei-more-ihan
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five-daya-afimw-tha-Filing-- - - bktemgitanuniens-Far-goed-cavany«tae

court orders otherwiss, The notice of mcﬁion shall astate the relief

requested and ghall he accomparies by an affidavit szupporting any factual igsues
raiged and points and euthorities supporting any legal issues raised. At

the bearing on ihe moilon, the Aelendart has the hurden of showing that the
property, or & portion thersof, attuched rursuent to subdivision (a) and the

prosecda-sheref rem-are-engcniial-fav-thevauppari-af-himgelf-and-hig-fami ivy

upon the
records of the <hird PErson,-

| Upon-sueh-shewingy I the court determines that the property ia exempt purs

suant. to subdivision {b} of Section 487,020, the court shall order the removal
of the keeper and return the defendant to possession of such exempt property
as-is-utnential—fer-8h§~supgert—qf—himsalf-nnd-his-fumily and may make such

further order as the court deems appropriate to protect the plaintiff against
frugtration of the collection of his claim, Such order may permit the plain-
tiff to levy by filing purhuaﬁt to subdivision (e} and may provide reasonable

restrictions on the disposition of the property previously levied upon.

{¢} Notwithstanding the provisions of subdivision (a), upon the
election and the instructions of the plaintiff, the levying officer shall
attach farm products or inventory of a going business by fling a
notice in the form orescribed by the Secretary of State which
indicates that the plaintiff has scquired an attachment lien on the
farm products or inventory of the defendant. When the property is
crops or timber to be cut, the notice shall be recorded in the office
of the county recorder in the county where the Mon which the

— crops ere growing or on which the timber is standing is ocatga
\ Where, on the date of reccrchng, the land.on which the crops
—ELOWINE O OB &h,g}'Lw_,tuLbf'r ia standm { standyin the nare of a

bth;r“thnn the

county

recorder shall index such attachment when recorded in the NAMES
of both the defendant and such hisdpersong In all other cases, the
natice shull be Aled in the office of the Secretary of State. The fee for
filing and indexing cach notice of attachment, notice of extension, or
notice of releasy in the office of the Secretary of State is three dolla.rs
{$3). Upon the request of any person, the Secretary of State shall
issue fig certificate thowing whether there is on file, on the date and
hour stated therein, any notice of allachment, naming a particular
person, and if a notice is on file, giving the date and hour of filing of
each notice and the name of the plaintiff. The fee for the certificate
issued by the Secretary of State is two dollars (425, A combined
certificate may be issued pursusnt to Section 7200 of the

s e T

defendant

ldentified 4n
the writ .




Government Goda. Upon request. the Secretary of State shall furnish
& copy of anv nctice o atiachmeab w1 wiice a‘tecting 2 notice of
attachment {or o fee of ore aollar (41) pev puge. A lien gequired
pursuant to tis subdivision shal provide the iz biff the same rights
and prionties i the attached piopecty and procesas of the: attacned
progertyusthn%&afas&e|ﬁn£pargwwﬂhi4gerﬁﬂﬁedse¢urtyin!éreﬂ
i collatera; v here ahe Tl Coanciey sielement covering the
original collaseral alsu crve s provseds, Promutly after filing frted ]:j_____{ or recording |
no event more than 13 das alter Vie date of filingfPursuant to this i
suhdivision, the kvyiny officer shall sercemthpshe pndani-withr e opy

A i A e, w1

(:;;il & copy of the writ ard if» neones of sttatment ‘o the dzferdant and,

e g 5 p——

in the case of crops growing or tither standiog on real nroperty, to any

other verson idertified in. the wril in whose n5mg_ihg;xgglnnxgpgxzx“gignim

ypon_ the recordg of the counyy &t the sddress of such ol

gshown by the records of the office of the tax mssessor of the county where

the property is located ,

(@) A failure to serve the defendant or any other person pursuant to
gubdivision (a) or (c) shall not affect the lien created pursuant to either

subdivision.

Comment. The provigion in subdivision {a) of Section LB8,360 permit=
ting payment by credit card where & farm or business is allowed to continue
operation under the authority of a keseper {s deleted because of the lack of
general provisions enabling the levylng officer to enollect charpged amounts
frem the iasuer of the credit card,

Subdivision {b) is amended ‘o reflect the enaciment of Sectlon L82,100
and to conform to the general exemvtion provislons. See Sections 182,100,
487,020, snd Commenta.

Subdivisior (e} 1s amended to conform io changes made in Sectlona
488,010 and L98,310. In eddition, tha last sentence of subdivigion (e}
now prnvideslthat a copy of the writ and notice of sttachment must be gent

both to the defendant and to &ny other person in whose name the real property
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*
{on which the defendant‘é craﬁs gra srowing or the defendant's {imber
is standing) stards umon the records of the eounty. This provigion was
omitted from the Attachmen® Law as :.ﬁnar_-“;led. Compare subdivislion 2a of former

Section 542. Subdivision (&} iz mmended to conform to subdivision ().

SEC. 22, Sectiom 485.L430 of the Cede of Civil Procedure ia

aimencied to read:

488.430. (a} To attach the interest of 2 defendant in
personal property belonging to the estate of a decedent,
whether by testate or intestate succession, the levying
officer shall (1) file a copy of the writ and the notice of
attachment'in the office of the clerk of the court in which
the estate is being administered and (2) serve the
personal representative of the decedent with a copy of
the writ and the notice.

(b) Promptly after levy and in no event more than 45
days after levy, the levying officer shall serve the
defendant with a copy of the writ and the notice of
attachment. A fuilure to serve the defendant pursuant to
this subdivision shall not affect the lien created pursuant
to subdivision (a}.

(¢) The personal representative shall report such ﬁl which the

attachment to the .court, when any petition for - :
e : A eotate 1a Del
distribution is filed. m,ﬁrﬁ"g

. (d) Such attachment shall not impair the powers of
the representative over the property for the purposes of
administration.

(e} If a decree orders distribution to the defendant,
delivery of the property shall be ordered to the officer
making the levy subject to the claim of the defendant or
any person claiming under him. The property shall not be
delivered to the officer making the levy until the decree
distributing the interest has become final,

Comment. Subdivision {c) of Section 488.430 1g amended to make
clear that che personal representative ie required to report the attach-
ment to the probate court. This amendment makes no substantive change.

«3la



SEC. 23, GSection h88,530 of the Code of Civil Procedure is amended

Yo read:

L88,530. (a} Whenever preperiy is or may be sttached, upen-appliicatien

ef.atthay-pariy the plaintiff, the delendani, or any .hird person whose

interest has been detarmined nursuant to Seevion 620, afsar-rensenable

Aetiaa-so-bkg-gbher-nartied-and.-upor mayv aanly by notleced motion for the

order provided ir thiz subdivision, LUpea a showdirg that the property is

perisheble or will greatly deteriorate or greatly depreciate in value or
that for zone other reazson skad the interests of ‘he parties will be bhest
served thereby, the court may order that such property be sold or may appoint
& receiver or direct the levying officer to take charge of, cultdvate, care
for, preserve, collect? harvest, pack, or sell such property.

_(b) Notwithstanding subdivision {a}, if the levying officer determines

that property ie extremely perisheble or will greatly deteriorate or greatly

depreciate in value before a court order for the sale of the property could

be_obtained, the levying officer may take any actlon necessary to preserve

the value of the properiy or sell the property, The levying officer is not

liable for a determination made in good falth under thig subdivision,

sy Yo #aAny sale of such property shall be made in the
{&) same manner that property is sold on execution and the
proceeds shall be deposited in the court to abide the -
‘judgment in the action.

@ - teh, Where a receiver is appointed, the court shall fix
-the daily fee of such receiver and may order the plaintiff

to pay such fee and expenses of the receiver in advance

or may direct that the whole or any part of such fee and

-expenses be paid from the proceeds of any sale of such

\property. | |
()L ;. -+e Except as otherwise provided in this section, the!
| proy isions of Chapter 5 (commencing with Section 564) |
and Chapler 54 (commencing with Section 371) of Title
"7 govern the appointment, qualifications, powers, rights,
and duties of 4 recejver appointed under this section.
-32e




coumernt. Subdivieion (ad) of Saction URAR,57%0 45 smended to provide
P A———

& procadure for application for the order provided Ly this

section, New

subdivision (b) provides far the situation wers the properiy is so

perishable that there ig not ample time. Lo cobtain the court order normally

required by subdivision {al.

g2, 2h, Section WORLE50 of the Code of Civil Procedure is amended

to reads

48K.560 L The levving offirer shadl releme an
atltachment wienever he receives » written direction to
that edect frome the plantiff, o & cortified copy of un
order of the court in which the achon is penading,
discharging or dissolving the attachment or releasing the
property.

(b) Where the property to be released has been taken
into custody, it shall be delivered to the person from
whom it was taken unless otherwise ordered by the court.
If such person cannot be found within the county where
the property was levied upon, the levying officer shall
retain the property but give reasonable notice to such
persongas to where he may secure its possession. If, after

by certified mmil,

30 dayvs from the giving of such notice, such person has
not claimed the property, the levying officer shall sell
such property in the same manner that property is sold
on execution and deposit the proceeds, after first
deducting his costs and expanses, in the court to abide the
judgment in the action.

{c) Where the property to be released has not been
taken into custody, the levying officer shall relcase the
attachment by issuing a written release addressed to the
person served with the copy of the writ and notice and,

-where the writ and notice were recorded or filed, bv
recording or {filing such written release in the same office.

return receipt

requested, sent to

such perscn's last

known

address,

{(an_

Where the attached property isfreal property, the
plaintiff or his attorney, instew:! of the levving officer,
may record the release.

{(d} There shall be no lability for persons acting in
conformity with the release of the levying ofticer or for
such officers releasing such attachments in accordance
with this section.

interest in i

S




Comment. Subdivision {b) of Section 488.960 is smended to provide
the manner of service of the nutice. 7he last known address of a person
from whom property wae ‘aken bul who can oo ionger be found within the
county will oft@g be the sddress of the place where the property was
teken inte cugtody. Subdivicion {c¢i 4s amerded %c‘conform %o the amend=

[
ments of subdivision {») o focdion 477.01C and Section UEE.310,

SEC. 2%, Section HPGL1T0 ip mdded to lhe Code of Civil Procedurs,

to read!

489.130. Where the court orders the amount of the undertaking
increased pursuant to Sections 489.220 or 489.410, the plaintiff's
failure to increase the amount of the undertaking is not a wrongful

attachment within the meaning of Section 49%0.010.

Comment. Sectlon 489,130 makes clear that the mere faillure of
the plaintiff-to increase the amount of an undertaking when ordered
te do su pursuent to Section 489,220 (undertaking to obtain a writ of
attachment or protective order) or Section 489.410 (undertaking on
appeal) is not a wrongful attachment under Section 490.01¢. The in-
sufficiant undertaking rematins in effect pursuant to subdivision (d)
of Section 489.090, and the plaintiff's liability for wrongful attach-
ment pursuant to Section 490,010 is limited to the amount of the in~
sufficient undertaking by subdivision (b) of Section 490.020., However,
where an order to increase the amount of the undertaking 1s not com—
plied with,.the rights obtained by filing the insufficlent undertaking
ceage as provided in subdivision (c¢) of Section 489.090 and subdivieion
{a) of Section 489.410,

-3Ye



SEC, 26. Ssction WP9,230 of lbe Code of Civil Procedure is amended

to read?

4£9.230. {(a) The notice of dew ; : :

- attachmeant shall indlnde a sixtemant, in a form adopted
by the Judieial Council, advising the defendunt that the
undertaking has becn filed and informing him of his right
to object to the undertaking on the grounds provided in

L Seclt)ion 489,074, 1 ud )
) A, protective order Jhall include a statement
@ﬂg compa::bie to the one required by subdivision (a}, the -
— content of which shall be prescribed by rule adopted by
the Judicial Council, ‘

Comment. Section 489,230 is amended to make clear that the
statement required by subdivision (a) 1is to be included in the notice
of attachment provided by Section 488.020. The amendment of subdlvie

sion (b) is technical.

see, 27. Section 489,310 of the Code of Civil Procedure is amended

to read:
FESI0 i Lpen scasbable-notice-to-the phatatrto ALL IN
delendaut whose property has beenor is subject to being
Litached and who has appeared in the aebion inay apply STRIKEOUT

ta the court ire which the action s sending sl o Wi
of attuchroent is fevicd i anoiiier connets | Ly oovotirt an
such county havini jumsdiciion soeanes s v e
amount specifiedin the writ, For an arder perrditry b

PP TR 21 YT PITCUNPRUPE BIUS IS B o pades aipn 4 L
L s gt ea ai o nn e b e AL L LB SRS DL LA LT E“”E“ Ty vy LI

ht!‘:- ) T TN T ¥ Y EEPFPI I b i e d Vi H
L S e n WO N S LI LA PR L T e Rr t‘ RALE Y LY P -

(8) Whenever s writ is issued, & defendant who hag appedred in the

action may epply by noticed motion to the court _i_.g which the action 1s pending

for an order permitting the defendant to substitute an undertaking for any of hi

property in the state which has been or is subject to being. attached. Where

a writ }_g lssued to B county other than the county where the action is pending,

8 defendant who has appesred in the action may apply py noticed motion to &

3%
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T

court. in cuch couaty saviay dorisd.celon  in Tases Lrrolving the amount specl-

o s Rt

fied in the wrlt ingued Lo suoil cowiby for an order permittiog the defendant

. ; . , 4 . gy
to subatisute Bn uncersking for urja,;“/’1 Sroperhy in the't county which has been

—c R o——

or i subject to boing siivched.

1

(bi The application :hail include o stdement,
executed ander oath, deceribing the chacacter of the
defendant™s il to the property ol the mapner i
which he acquited sueh e,

(cj Before muking sech order, te cour! shall require
the cetendant to ‘il with the court in which the
appieation is made a1 undertuking to pay tne plaintiff
the value of the sroperty relessed not exceeding the
amount of any judgment recoverad by the plaintiff in the

the action against swel, defendant. The amount of the
undertaking filed pursuant to this section shall be equal
to the lesser of (1) the value of the property attached or
prevented from being attached or (2) the amount
specified by the writ to be secured by the attachment.
The court shall issue such ordér upon being satisfied that
a sufficient undertaking has been filed.

(d) Where an action is against more than one
defendant. any defendant may make such application.
The {iling of an undertaking by such defendant shall not
subject him to any demand against any other defendant;
however, the levying officer shall not be prevented
thereby from attaching, or be obliged to release from
attachment, any property of any other defendant. Where
two or more defendants have an interest in the same
property, a joint application and undertaking shall be
filed to secure the release or such property.

Commeﬁt. Subdivision (é} af Section 489,310 is amended to make
clear that,where a writ ig issued tn a county other than the county
where the action 1s pending, the defendant may apply to either the court
where the action 18 pending or the court in the other county for an
order allowing him to substitute an undertaking for property which has
been or is subject to being attached. The order of the court-in the
other county may allow the release only of the property in that
county whereas the otrder of the court where the action is pending may
release property throughout the state. The amendment alsc provides
that the defendant applies by noticed motion rather than "upon reascnable

notice to the plaintiff.".
, w3



BEC. 28. Seoction b87.320 of the Code of ivil Procedure is amended

to read:

489.320.  fa) Topenicadns i O
e Dy Byeer oo

T ter tive order and who has
appeared in the aotor ey enby g the sl w:hi::h the: actiop
is Dending ior v aroen werainaiing e mporacy proiective crder.

{t) Beb kg wn onder tevnipauny  the  tomporary
protective nroei the con i shat raguire the Ci-}is%fldiiﬂ? _i'n‘filt ar
ungertaking b pay ibe plaiotift she amouat of any judgmeidt

Crergversc by the phonticf i e aoten sgamst such desendans. The

anomdl of o sudeitalieg Tled pursten: o thes sai:‘tio‘n shall be
aggual to the caonat o the pletitals clainn The court shall issue the
order fermipatan ihe lemporory protective order upon being
satisfied that a suificient snderibing hes beon filed.

{cy Where in schion L agebuid o;more than one dei'ﬁ-ndant.‘i’fﬂ}
defeadant may make suck apphortion. The Aling of an underiaidng
by sush detendani shal not subject hisn te any demand aguinst eny
ather defendant: iowever, the levving oificer shall not be prevented
thereby from attaching. or be obliged to release from attachment,
any property of any other defendant. Where two or more defendants
have an interest in the same property, a join! application and
undertaking shall be filed to secure the release of such property.

/A

;.é'i.;e:-pé-&iﬁﬂikmg‘gefﬁﬂm:}m_w

e

t_:x noticed
motion

Comment. Subdivielon {a} of Bection 469.320 15 amended to provide

that an application for an order under thles asection iz msde by moticed

motion.

L)

SEC. 29. Sectlon 490.010 of ihe Code of Civil Procedure is amended

toe read:

490.010. A wronglui attachment consisis of ary of the

following:

{a}) The levy of a writ of attachment or the service of

a protentive y=der fvan cetion in which atvachmrent is not’

authorized. excep: thai it s not a wrongful attachment if
both of the following are established:

(1) The levy was not authorized soiely bzeause of the
prohibition of subdivision (¢) of Section 483.010.

(2) The person who sold or leased, or licensed for use,

the property, furnished the services, or loaned the money

reasonakbly believed thai it would not be used primarily
for personal, family, or household purposes.

{b) The levy of & writ of attachment or the service of
a protective order in an action in which the plaintiff does
not recover judgment.

T



{ (:“} tT}im ievy of a writ of attachment obtained pursuant
o Article 3 (comnmenoing with Secti

vt bection 484.5100 of

(;Fhapier 4 or Chaoter & {commencing with Section

‘ ;x]l(} o proverty excmept from aitachrnent except

where the plaintifl’ shows thai he ressonably believed

that the property  witact
woperty  sttached was not exemy
attachment, | Temet ﬂ'ﬂm_
Sy The e
(dy The leve of w wiit of alrachment on property of a

person other then tm ICT 0T A
isauedd axeLnt that it 1= i AR IR AV g::l ‘:L};Ué?llgh: ?m '
hrorfotlowing. st renmen
e prape b Jeade ehesr i pagiisac-duclaw tobe

FeRUHEreH- mrpoerded vi-dhapraae wutlwen :

F24—tEnppested-thnt-t-droetime-oké
-&g&n&t—%&x—,m it ww@n»&mﬁt@s@dﬂ‘
secord.oumes.

(& r—Fhrr-plaimtf- et ireder v —good-taith-aad-in

registorad-or-rooarded owmership, ¥here the

plaintiff shows that he reasonably believed that the property

attached was the property of the defendant and that he in good faith

caused the levy to be made .,

Comment. Subdivision (&) of Section 490.010 ip amended to broaden
the exceptiom to the plaintiff's etatutory liability for attechment of
2 third person's property. The amendment makes clear that a plaintiff

who acts reascnebly and in good falth is not liable under this chapter

to & third person whose property ls attached.

BEC. 30. Section 491.010 of the Code of Civil Procedure is amended
to re'eid:

Upen application of the plaintiff, the court
o the defendant, or having in his

491.010. (a) . Amy!

may order ang person owlng debts t
1 any personal propertly belenging to the

possession orT under his contro
defendant, may be reguired 1TO appear pefore the court and be examined
The plaintiff's application ahall

on cath regarding guch property.
1 affidavit showing that the person named therein

be ac:ompanied by a
the defendant or ‘has in his'possesqion oY under his

owes debts to

econtrol peréonal property belonging to the defendant.

-1



(b) The pleintiff shali give the defendant st least three days'

notice of an examimmtion oriered pursuant Lo thie chapter.

it
_(.El\ A thie erson idered o fppesy puisuant to this
oction lails t appear, aud i the order requiring nis
appewrance has beep sevved by & sheriff or some person
: sinted by the court in the order, the court

spectaily epoe ;

may, purstient to a verrant, bave Sugh person brfmght

hefore Lie covit Lo answer Dor such failare to appeat.
74) - by Atter such exanination, 1" the porson admits that

e

T T gebued o the defendant, or that he bolds property
belovging to ihe defendant, the court may order that
such debt or property belonging to the defendant be’
attached i the manner aad under the conditions
provided by this title and that any amount owing be paid
to the levving officer. If the person admits that he holds
property which belongs to the defendant and in which he
_claims no interest, the court may order that such
property be delivered to the levying officer on such
terms as may be just.

Comment. Subdivision (o) of Section 491.010 is amended to provide

[

for the plaintiff's application and supporting affidavit. See Section
LB2.040 (general requirements for affidavite). Former Section 55 did
not specify the procedure for obtaining the order for an examination.

gubdivision {b) requires the plaintiff to give the defendant notice of

the examipation of a iulrd perscn.

8EC. 31. Section 090.5C of the Cod» of Clvil Procedure is amended
to resd:
690,50,

I . __ - — _{a} If the
property mentioned in Sections 690.1 to 69C.29, inclusive, shall be levied upon under writ of
etiachmoni_ee cxecution, the defewmdsnb-or judgment debtor (herein raferred to as “the
debtor™), in order to avail himself of his exemption rights as to such properiy, shall within 20
days, in the case of real property described in Section 690.23%, and 10 days, in the case of all
other property, from the date such property was levied upon deliver to the levying officer an
affidavit of hinself or his agent, togeiher with a copy thereof, alleging that the property levied
apon, idemiifying it, is exempt, specifying the section or sections of this code on which he
relies for hus claim to exeraption, and all facts necessary to support his claim, and also stating :
therein his sddress within this state for the nurpose of permitting service by mail upon him of
the counteraffidavit and any notive of the motion herein provided. For purposes of this
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section, if the property levied upon consisis of the samings of a ;;.dgrm,m debtor, each date
that sarnings are withbeki from ihe ,lugmem‘ abvop ohall be decnwed fo b the dafe carmings
were levied upon. A judgment debtor shall hiave thc right to file o separafe clam of exemption
cach itme that a wnhhnidmg of earnings o curs, provided, thao 10 a pror claim of exemplion
has been adjudicated under the sume Iovy, thet such separate elatin o exemption therealter be,
SUppH red by a siaterent undet outh alleging the chanped cormirmstances which sappaort the
new claim of exemption. H o clam of excinplion he sliowed, the judgment creditor shall have
the right, at any time during the effective peried of the clabm of w.r*mgmcm tir move the court
for consideration of Lhe Algm ricatsdy granted on the guuuds o a matertal change of
circumstances affecting the debios's exompton fgho 1 the judpment creditor does make
such @ motion, he mest suppot hus moson 0¥ 8 siatement ender oath .i‘ic!flﬂg the changed
circumsiances which support bis maoliw L ‘Tut’l'dﬁiofl .

(b} Forthwith upon recziving the affidavi of X ipton. [he Jovying officer shall serve upon
the-]ﬁamﬂu@;-ﬁw persan o whose faver the we mne (herein referred to as “the creditor’™),
either personaliy or Ezg-' :nm!.,, & vopy of the affidavit of FXenpion, together with a writing,
signed by the levying officer, stating that the clabs 1o 2xemption has been received and that
the officer will release the property enless he reeives from the creditor 2 counteraffidavit
within 10 days after service of such writing, in the case of real nroperty deseribed in Section
6%3.235, end withm five cays after service of such writing, in all other cases.

() I the credior desites tn contest the claim to exemption, he shall, within such period of
10 days, in the case of real property described in Section 690.235, and five days, in all other
cases, file with the levying officer a counteraffidavit alleging that the property is not exempt
within the meaning of the section or sections of this code relied upon, or if the claim to
exemption be based on Sections 690.2, 690.3, 690.4, 690.6, alleging that the value of the
property claimed to be exempt is in excess of the value stated in the applicable section or
sections, together with proof of service of & copy of such counreraffidavit upon the debtor,

{d) If no such counteraffidavit, with such proof of service, is so filed with the levying officer
within the time aliowed, the officer shall forthwith release the property.

(e) if such counteraffidavit, with such proof of service, is so filed, either the creditor or the
debtor shall be entitled to a hearing in the court in which the action is-pending or from which
the writ issued for the purpose of determining the claim to exemption, the priority or division
of payment between one or maore creditors from nonexempt earnings under the provisions of
Section 6%0.6 or the value of the property claimed to be exempt. Such hearing shall be
granted by the court upon motion of either party made within five days after the counteraffi-
davit is filed with the levying officer, and such hearing must be had within 15 days from the
date of the making of such motion unless continued by the court for good cause. The party
making the motion for hearing shall give not less than five days' notice in writing of such
hearing 1o the levying officer and to the other party, and specify therein that the hearing is for
the purpose of determining the claim 1o exemption. The notice may be of motion or of
hearing and upon the filing of the notice with the clerk of court, the motion is deemed made.

{f) If neither party makes such motion within the time allowed, or il the levying officer
shall not have been served with a copy of the notice of hearing within 10 days after the filing
of the counteraffidavit, the tevying officer shall forthwith release the property to the debtor.

{g) At any time while the proceedings are pending, upon motion of either party or upon its
own motion, the court may (1) order the sale of any perishable property held by such officer
and direct disposition of the proceeds of such sale, und (2} make such other orders as may be
proper under the particular circumstances of the case. Any orders so made may be modified
or vacated by the court or judge granting the same, or by the court in which the proceedings
are pending, at any time during the pendency of the proceedings, upon such terms as may be
just.

(h) The tevying officer in all cases shall retain physical posscssion of the property levied
upan if it is capable of physical possession or in the case of property not capable of physical
possession, the levy shall remain in full force and effect, pending the fimal determination of the
clatm to exemption. However, no siale under execution shall be had prior to such final
detr:rminatio;t unfess an order of the court hearing the claim for exemption shall so provide,
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(1) A such hearire. the party cinong the exmphon shalt have e burden of proof. The
affidavits 2md counmeraifidavit. shad v o ihe devving officor with the court and shall
vonstitute Lhe pleadimgs, subnct 0 the power ol 1he ¢ A T ettt an amendment r the
tnderesia of tusrice. The athde e GF saooiples shal b decand coatroverted By the counterati-

BE Y s b

davit amlﬂ l.‘lf'_!th‘hi'lllijl e recorved moevidones Methmg boem shell be cmsstrued 10 deprive
anyane af the stk To o Jury feal sy cae whesa, by the Corgtiuton. sieh right s given,
bt o jbsy Eread smay Be waived 1w any stee o @ ks maner 43 ne the il of an acuon. No
andmgef shall be respuiied i proveedie: andey 1 et Whan ibe hearing 1s before the
COUrd sitime wethout & jury, asd ret cvideowe oten thaee dhie aBatavt asd counteratfidavit s
offered, the LI, oanisled thit safboieet S are show oy thereby, may make its determina-
on thereen, Otherwise, 11 hall ordes the breansg coninue! fn the production of other
evidence, vral or docomentary. or the flene o oiber abdovts aid clanrorafBdavits, At the
conclusion of e fiearing, the coudt Checl give padpieent Jdotermuring whether the clamm 1o
exemptien sl “ Al r{rj e el i wah or e part, wod ey give pedgment determinmg
mf_'.'prmfz.‘y 17 ‘E'[.Hr'rﬁill‘ A :1 p-ﬁ_}}'lm'fl: Beiwenl one Or more creddors from HOnexkeniPt CaArtngs
unde; the provisicns of Seetion 90 & which mdgment shall be determinative as (o the right
of the credstor o have ihe property tsien and hed by the officer o 13 subject the property to
payment or other satisfacton of his mdgment I such judpment the court shall make all
proper orders for the Caposition o such prapedty or the proeseedsc hereal,

() A copy of any judgmeni entered m the trml court shul! be forthwith transmitted by the
clerk to the levying officer in order to permit such ofticer to cither release the property
atiached or to continue to hold 1t to sell #, in accordance with the provisions of the writ
previousiy defivered 1o him. Such officer, unless an appeal from the judgment is waived, or
the judgment has otherwise become final, shall continue to hold such property under
attachment or execution, continuing the sale of any praperty held under execution until such
judgment becomes finzl. However, if a claim to exempiion under Section 690.6 is allowed by
such judgment, the debtor shall be entitied to 8 release of the earnings so exempied at the
expiration of three days, unless. otherwise ordered by the court, or unless the levying officer
shall have been served with a copy of a notice of appest from the judgment.

{k} When any documents required hereunder are served by mail, the provisions of this code
relating to service by mail shall be applicable thereto.

{I) Whenever the time allowed for an act to be done hereunder is extended by the court,
written notice thereof shall be given promptly to the opposing party. unless such notice be
waived, and to the levying officer.

(m) An appeal lies from sny judgment under this section. Such sppeal to be taken in the
manner provided for appeals in the court in which the proceeding is had. = 777~

Compent. Subdivisions {a) and (b} of Section 690.50 are amended
tc delete the references to sttachment. ¥xemptions from attachment

are governed by Title 6.5 (commencing with 8sction 481.010).
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The Comment to Section 483,110 should read s follows:

Comment.  Seciton 435110 supplements Section 1658a.
Lnder Seriwn Lii¥a, a motion io enforce Hability on an
undertakin: i directed to the sureiies. Sectiveg 458 110 makes
clear that the habilits may be eptoreed directiv ugainst the
surebias In contrest with what appoared to be the former law,
the beneficiary need pob sitempt to satisty his judgment first
from the assets of the principal, OF former Section 552; Hezaire
v. Fidelity & Deposit Co., 12 Cal App.id 888, 91 Cal, Rpir. 142
(87, Crvii Copr §9845. [t &5 not clear whetber the
enactient in 1972 of Section 1058s changed the former rule,

Secton: 483110 in no way interferes with the contractual
relationship betveen principal and surety.

The Comment to Section 460.010 ashould read ss follows:

Commeni. Section 480010 provides a statutory cense of setion for
wrongful attechment in four apecific situstions, As Seetion 490.060
makes clear, the linbility provided by Section 49010 is not exvlusive,
The defendant may parsie his common fow remedies if he chooses,

Sabdivision fai. Subdivirion (a} provides that wrougful attach.
ment oreurs whea g wiit of attachment is levied or o protective order
is gervedd in an aehion whers aitachinent is not authorized. An exeention
is provided, however, which protects the plaindiff where tevv 5 not
sathorzed beeavse the goods, serviees, or money furnished were used
primarily for vonsumer purposes but the persen who furnished them
reasonadty tebieved tNar Yney wWOGHE not pe sa vsea. ThIS provision
19 paxed on & portion ol sGomvisien (&} of Yormer Noeetion 33 whieh
provided fur pecovery whore "“the restraining order vr the wiGwebuent
is diseharged on the proand that the ph-.!iuiif?' wits ol snbitled therspo
amder Beetions 337 o 337N inviosive T

Rybdirizion (0} Pabdivisien (B provides that wroneful ettachment
geviars whet: nowrelt of aitadunent as ievied or+r protective osder 8
served whoere Judgent i e wtion is not in fover of the plaintiff,
This provision iz besed o sacther portton of sobdivision (g) of
former Section 350 which provided for revovery where *the defendunt
peenvers pmirment
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Naledivingn fob Salelivivion (e} provides that wrongful attarhment
cocts whion the ala il fevies qu ex parte writ of atfacliment an prop-
Sty wlieh 1 exeept Trwn attaclonent exeept where the writ was uh-
vnined woder Clapter 12 {nonresident attacinnents sf this title or where
the plaintif reasonably believed that the property was not exempt from
stigelinpmt, Soe Mection 487020 (preperty exemp? from utinchmoni .
The determinntion that the property was not exempt nde pursunant fo
Spelinns 454 020 485220, or 483340 duey not preciude r finding that
fhe plaintilf acted anreasensbly. For example, the determination may
v hieeny based on false affdavits or inndeguate imvestigation by the
plendiff, Attechment of exclapt property was clessified as a form of
e of provess, Hee White Lighting Co. o, Wolfsen. 68 Cal.2d 336,
Q40 445 Pl 345, 333, 66 Cal. Rpte. 697, 705 (18968); MeNabb v
Buprnes, W Cab App. 33T, 268 PLoaZR [1R28).

Nobdiraston €41, Subdivision {4} provides that wrongful atiach-
ment aeeses when a writ of sitachment ix Jovied agninst property of 2
peesen other than the person agrinst whem the writ 1 tssued. This will
generatly he g nonparty but may include a codefendant, An pxeeplion is
provaded comparable to that provided in Section 688 Under former
fiv. The remedy of a third person was to file a complaint m inter-
venlion {see feshare o Goldberg, 221 Cal. App.2d 392, 34 Cal. Rptr.
Wi 1) v, 4 third party elibn under Code of Civil Provedure See-
v 49, or & separsie wotion for demages for cOnVeTSion, respass, of
wottie nther tort {see McPhreeters v. Bateman, 11 Cal. App.2d 106, 53
Pag o105 (1956); Edwards v, Sonena Valley Bonk, 5% Cul. 136

1==11 1. or For speecifie recovery (see Toyler v. Berndieim, DR Cul. App.
wig, 909 PooAS (1021 ). See generally 5 B Wirkiy, CALIFORNIA
Prorterie Enforeeaent of dudgneent §§ 103-115 at J468-345T {2d ed.
1471y Subdivision (43 doss nat preclade such actions {see Sertien
SHLIGE hud provides g stabstioey alternative,



