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Memora ndum 75-hi
Subject; Study 81 - Transfer of Qut-of-State Trusts to Callfornia

Attached to this memorandum is the recommendatlon relating te transfer
of outeofestate trusts to Califernia. This is a new topic which was origimally
brought to the attention of the Commission by one of the Commission's con=-
syltants in private practice who found that there were no statutory gulde-
lines for transfer of a trust which was administered in another jurlsdiction,
and which the partles desired to transfer to Californla because of change of
residence of the beneficlaries or other changed circumstances.

The legislation preposed to deal with the preblem is attached to the
recommendation. It is suggested thet a new article be added to the Probate
Code ﬁhich would provide a comprehensive procedure for dealing with requested
transfers. Once transfer of the tyust is approved by the ceurt and a trustee
appointed to deal with the property in Califernia, it is preposed that the
trust be administered with accordance with Article 2.5 {commencing with
Sectlon 1138) of the Probate Code. This would allow the court to supervise
administration of these transferred trusts in the same manner that inter vivos
and other trusts which are not under the control of the Prebate Court are
supervised.

For the convenlence of the Commission, there has been attached to this
memorandum coples of Article 2.5 {commencing with Section 1138) of the Probate
Code {Inter Vives and Other Trusts) and Article 3 (commencing with Section
1139 ¥ Transfer to Another Jurisdiction).

Respectfully submitted,

Jo Anne Friedenthal
Legal Counsel



Memorandum 75«41
FXHIBIT I

ARTICLE 25 INTER YIV0OS AND OTHER TRUSTS INEW]

Bae,

1138, Trust defined. : - !

11381 Petition by trusiee, bepeficlary or remsinderman to superlor court; grounds.

11382 Orders and decrees of court; other necessary uction.

11383 Venue:; “priceipal place of adminkstration of the trust” defined.

11384 Petitlon; verificatlon; filing; contents, .

11585 Dismisssl of petidon; grounds. ) !

. 11386 Betting petition for hesring: notice of time snd place: posting; malling;

personal dellvery ; proof; law governing proceedings. )

11387 Appolntment of guardlan ad Htem; threatened exercise of power not eoo-
ferred upon teustee; cootents of petition; malllng copy.

11388 Resignation of trustee or colrustee; appoiotment of successor trustee.

11380 Vacancy In trusteeship; appointment of successor trustee.

1138.10 Grousils for appeal.

113811 Comulative and nonexclusive remedies.

113812 Legisiative intent.

118818 Applicability of article.

Article 2.5 added by Biote1¥70, ¢. 849, p. 1588, | 2, urgency, ¢ff. Bept. 8,
1070, operative July I, 1971,

.

§ 1 Trust defined .

As ussd In this article, “trust” means a written voluntary express rust, with
additions thereto, whether created hy will or other than by will which Ia eatirely
adminigtered or to be entirely administered In this state. As wpsed [n this artlcle,
“tropt® does not mean a trust subject to court supeevision under Acticle 1 (eom-
meneing with Bection 1120) of this chapter or Chapter 10 {coramenclng with Bection
170) of Divigion 1, a Totften trust, & business trust which s taxed ny a partnership
or sorporaticn, an Invesbment trust subjoct to reguistion under the lawa of this
state or any other jurisdiction, a common trust fund, & vetlng trust, a deed of trust,
2 transfer In trust for purpose of sult or enforcement of a clalm or righi, & trust
for the primary purpose of paying debin, -dividends, Interest, salasics, wages, pen-
slons, or ewployee benetits of any kind, An arrangement undet which & person ja a
nomimes or escrow bolder for another, o trust subject to supervision of the Attoroey
General nnder Article 7 (commencing with Seetlon 13580) of Chapier 6 of Part 2 of
Diviglon 3 of ‘Title 2 of the Government Code during the period when no private
bepeficiiry or remainderman has or nay cliim an interest therein, Ror & trust
declared exempt from supervision under Seetlon 12563 of the Government Code.

§ 11384 Petiflon by trustes, beneficlary or remalnderman te anperier cewrt;
grounis :

{s) A trustee, bemeficiary, or rensindermas muy petition the superlor eourt for
any of the following purposes: . .

(1) Determining to whom the property whall pess ot be delivered upon final or
partizl termination of the trust, to the extent such determination Is not concluded
by the trust Instrument.

{2) Settiing the uccounts and passing upon the sets of the trustee.

(3) Authorizing the trustee to accept udditions to the trust when the trust in-
stramest does not prohibit such additions.

() Instrueting the trustee. _

(5} Compelilng the truster to mubmit hiv accousts and report his scts as trostes
to 4 beneflelary or remainderman when it AppeArs thint the trustee has falled to
snbmit an accounting and report within 60 days after written request of a bepe-
ficiary or remaindermen and no sccounting and report has been made within six
mopaths preceding snch request.

{6} Granting to the trustee powers not expresaly contained o the trust instru-
ment to the extent provided in Bection 1120.2.

¢7) Fixing, dlrecting, or allowing payment of compensution to the trustee In
socordance with Soctlon 2274 of the Clyil Code.

-



(8) Appoiating a trustee,

{0} Accepting the reslgnution of & frustee.

(10} Hemoving A trustec, i

(11} Autboriziog or directing removal of the trusts- or aseets of the trust o
another jurisdiction pursuant to the procedure provided jn Articie 3 {commencing
wlth Sectlon 1139}, Chapter 19, Division 3.

{12) Directing the relicf provided in Raction 2270.1 of the Civil Code. y

() The terms of trust subjeet to this article may expresaly or by necessary
implicution Nmit or elimipate the anthority of any trustee, bepefielary, remainder-
man or other persgn Lo petitlon the court under this article for aoy ohe or more
af the purposey enumerated i subdivision (a} J-

- i -

§ (1382 Ordars and decrees of court; other necessary action

The epurt may make il orders
iy Ny ers ml deerees ami trke all of i
or praper to dispose of the matiers presented by the petition HeT Action Recussaty

§ 11383 VYeaue; “principal place of administration of the teust” defined

Irrocecdings  wler this arfele shull be commeneeil in the supcrior court of the
county in which is Toeated the principal plice of administrotion of tie trust. AS
used In this scetlon, the woripeipal place of admindstration of the trast" Is the
trustee's usual place of husiness where the day-ta-day records pertainlng to the
trust ote kept of the trugtec's residenes if he ham nn such place of buxiness. in the
cume of eotrustees, ihe prineipal place of adoduistration is the wsunt pinee of binsi-
neas where such rocordy ace Kegt, oF, it none, the usual phace of business o resi-
dence of aay of the cotmsteey s agreed wpxn Ly them, or, if none, the county in
which any trustec resides ot tnintaing a piaee of buslness.

§ 11384 Petition; yerlfication; fiting; contonts

Each procerding umler thix articie shill be conmrenced By filing a verifted petitlon
which shall state fucts ghowing that the pelitinn is anthorized wmler this arlicle
and the terms of the trust,

§ (1385 Dismissat of gatitlon; grognds

The court mny dismiss 3 potition whin [t appeuss:

{a) That the proceeding I8 ot rogsonably necestary for the protection of the In-
terests of 4 lrusiee oF for the protection of the lnleresis of beneficiaries or remain-
dermen; or ' ]

{®) That nondisclosure of the torms, assets, muaagement, and wirginiutration of
the truat is |n the best interesta of Lhe objects of the trust.

§ 11388 Settiag patition for bearing; notice of time and place; posting; malling;
persana] dallvery; proof; iaw govaraing procead I ngs

{») Upon the fiillng of a petition pravided for In thia article, the elerk shmll set
the petition for bearing and shall cauvse a notlee of the time and place of hearing
thereof to be posted at the courthouse of the county whene Lhe procecding 18 ponding
at least 30 days before the dete of the nearing, glving the name of the trastor, the
name of the petitioner, and the mature of the petition, reforcing Thereto tor turther
particalars, and atating the time al which the petliion wili e heard.

At least 30 days befors the time set for the hearing of the petition, the petitinner
shall cagee notlee of the time and place of hearing thercef to he malled to the
trustes of the trust when pe in pot the petitioner, to RILY cotrustee nob petitioning,
and to sll benciiciaries and remsindermen of the trust, incloing all peraons in
being who mey particlpate In ihe corpus or lncome of the trust, addressed to them
at thelr respective offices of places of reakdence, i¢ known, and I[ uot known sueh
notlee shel} be given as the court may require in the manner provided 1o Suetlop
413.80 of the Code of Civil Procedure.



When a cctruster not petitioning, & beneficiary, ot a retnatnderman, in peraon of
by coupacl, has served and filed a notlee of appwarance directod fo the petitioner
or his counset in conneetion with th#e particular petitino and proceading, T n
writtenr request for a copy of the petition, and given an xddress to which notices or
moeh copy may be sent or delivered, the petitoner shall cause a copy of the petition -
{0 be sent by ma!l to such cotruatee or person ot counkel within flve days after
service of notice of appesrance or recelpt of such request.

Personal delivery la the cquivelent of matiing. - .

Proof of the glving of notice und of mailing or persunal delivery of a copy of the
petition shall be made at the hearing.  If it sppears to the sutisfaction of the court
that the notice hug been given as required, the coart shull so find 1n its order, and
the order, when_i{ becomes final, shadl be conclusive upon uil persons.

{t} Proceedinge under this article shull be governed, whenever poasible, by the
provistona of thie article, aud when the provisions of thiy article do not appent
applicable, the provisions of Livision 3 (commencing with Seetion 300) shall apply.

(¢) The courl fur good causce may shorten the time required for performance of
any act required by Lhiy scetion.

§ 19387 Appoistment of guardian sd lltem; threatened exsrcine of powsr not con-
farred upon trustee; conients of petition; mzhing cepy

(1) AL sny stage of a proceeding under this article the court may appoint &

. guardian ad liten to represent the inferest of & minor, an Incepacitated, unborn, ot

uuascertained person, or a4 person whose identity ot pddress (s unknown, 1f the

eonrt determines that representation of the (nterest otherwise wovid be inadequate.

Where hot prechinded by conftlet of Interests, a guardian ad litem masy be appolnted
to represent soveral persons or Iplcmtx.

{b} When it appears from the petltion that the trustee seeks or is to be given
Inrtenetions to exercine a power not conferred upon him, the petition whalt set forth
the partleulurs of, and the necesstty for, the aetlon songht to be teken. In addition
1o the notier muired by Seetion 11386, when the petitlon relates to the exercise of
& power not cunferred or where the petition relates to determining to whom the
property shall pass or be delivercd upon final or partial termination of the trast, &
copy of the petition shall be attached to, and mailed with, coples of the notice,
and, ut Jesst 10 days before the time sel for the hearing of the petition, the court
or Juige shall appoint a suitebic person or plersons who sball appear and mct as
guardian ad Jilem of #ny person or persons of a designated cliss who sre Dot
aseertpined or in being of who mey become beneficiaries or may participate io the
trust.

{v} Scctions 373 and 3735 of the Oode of Civil Procedure ahall not apply to the
zppoiniment of 4 guardien ad litem under the provisions of this article.

§ 11388 Reslgnation of trustee or cotrustes; appolntment of successor trustse

Uniess otherwise cxpresaly provided o the trust instrument & trustee or cotrustee
may ecslgn at any time,  Such resigoatlon and the oppeintment of & successor
trustoe shall he offected as provided In the teust instroment If the trust inatru-
ment i silent u trustee may file with n court r petition tenderiog his resignation
as snch trustee snd the court shall aceopt such resignation making any order &p-
pointing A Buccessor traster and other order which may be nceessary for the
preservution of the cstate. The liabllity of the resigning trustee or the guretica on
his homd, if any, shail net be discharged, released, or affocted in any mmooet by
the reshgaation, Dt shalt contine until the trustee has dellvered all of the estute

tn the person whom the court shall rpprsint to receive it.

§ 11389 Vacancy in trustesskip; eppointment of sutcessor trustes .

IF & trustee of A tewst subjoet o (his netlele dies, resigny, falls or declines to act,
cgpnot e identificd, is lncapabde of acting for auy Teason, or ia removed, or o
vacaaey 14 the trusiceship i otherwise ervated or exists, end the trest ingtrumoent
does not provide n nicthad for appainling n seecesrar trustee, the court shall kave
the power to appeint s trasbee fo 1 the vicuey upok ihe peiition of the trustee
oragyone interested in e trust estair. ’



§ 1138.10 Grenadt for appeal

An appent oy 1 Liken from any final omdee or deenee nade pursaant to para-
graph 1y, 0 OB, 6, (7Y s 0 o (11 of subdivision {a} of Sectlon I138.3, or.
Prom an ordee dismissing the petition o deuging o niwn o Jismiss under Secilon

L8O

§ I3t Cumulative and ndnexciwsive romedies
The remedies provided nnder ehis zrtlele are cumulative and oonexclusive.

.

§ 113812 Legintative Intent

It I8 the iotent of the Leglsiatire in enacting this article that the ARdministration

+ of trusts sublect- to thly article proeccd expueditiousty and free of Judiclal inter-

. vention sublect to the Jurisdivtion of the contis of this state ay Invoked parsennt to
this artlele or otherwlse Iavoked pursuant (o Jaw.

§ 163813 Applicalility of articie

This article shull apply Lo all trusts created on or after the sperative date of this
atticle, and to any trust crested priov thereto which by its (erms or by amendment
expressly mskes thia article applicable ti such trust. However, this article shall
not apply to auy trust the terms and provisions of which eapressly or by necessary
itp;_ll_lcgt_lnn muke thip &rticie Inapplicable to such trust,

ARTICLE 3. THANSFER TO ANOTHER JURISDICTION [NEW)
Bec. -
1139. Application of artlcle.
11391 ‘Transfer of pidce of adicinistration or assets.
1130.2 Petitlon for transfer; contents,
11393 Notice and bearing; noiice to persons naned In petitiun aud atlormwey gen-
erul; opposltion.
11304 Order; reguirements. )
11388 Mannper of transfer; conditlony; discharge of trastee,
1139.6 Other trusts: proccodings,
1139.7 Bencticlary defined.

Article 8 was added by Stals. 1971, c. 958, p. 1869, § 5.

3 1139. Appiication of articie

{a) This article applies to (1} & trust over which jurisdiction continucs after dly-
tributton, as provided by Section 1120; (2} & trust subject to Chapter 10 {cummene-
ing with Section 175) of Divizion 1; (3) & trust subject to Article 2.5 {oommencing
with Bectlon 1138) of this chapter; and (4) any uther trust te which Lhe provi-
sious of thia artlcle are made applieahle by statute or trust instroment

{b) Thla chapter shall not be construed to prevent the transfer of the place of
admintstratlon of & trust or of trust assets to another jurlsdiction in any faoe
whére judiclal apptoval of u tranafer was not required upder law In effect im-
mediately prior to the effective date of this article.

() Thix article shall not apply to uny proceeding or aclon peuding un {he of-
fective date of this article.

§ L1138  Transfer of place of admintsiration or assets

An order may be made hy the superior court for the transfur of the place I
administration of & trust or the transfer of morze or ail of the assety of a frust
to sanotber jurlsdiction outside of California: {a} where. noder Heothen 1120 of
this code, jurisdictlon Is vetalned over any trust ereated DLy Ihe will of o oon-
resident decedent, which will has been probated In the state of ble serddence and
a duly sppointed, fqualified and acting domiciilary trusten bas entered upoh ik
in cogaged In the administration of the same trust with respect to the assets mitu-
ated In that state; or {(b) where tht trustee or beneficiury of & trust to which this
artlele applics desires to transfer the place of adminlstration of a trust to another
jurlsdiction outslde of Callforula, unless the trust Instrument precludes the trans-
for of the place.of adminlstration to snother Jurisdiction outalde of Californin.

— if—



§ 1139.2 Patition for transfer; coatents

A petition for an order nuthorizing & transfer may be filed by the trustee or by
n bereficiary of o trust. The petition shall be verified and shall set forth: .

(1) The numes, ages and places of rexidence of the trustee administering the
trust !n this stale, the Lrustee, including any domiclliary trustee, {o the other
Jurisdiction to whom admliuistration of the trust or such trust assets will be trans-
ferred, and all persons who are interesied In the trust ae beneficturies, so tar as
known o petitioner, o

{2) Whether the trustée {n the other jurisdiction has agreed to accept the trust.
If he has, the meceptance or a true copy shall be atteched as an exbibit to the
petition, or otherwise flled with the court. -

(3) A statcment of the charecter, condition, location and value of the property
comnprisintg the assets sgught to be transferred. ‘

(4} A peneral stalerent of the qualificalions of the trustee whoe will adminbeter
the trast in the ather Jursdiction; (he amount of his bond, i any; the nature and
vailie of the assets of any trust of rhe decedent or trustor under his adminks-
tration in the other jurlsdiction; and the name of the court, If any, having Jurie-
diction of such trustee or of his accounts or in which a proceeding may be had,
with respict to administration of the trust or the trusiee’s accoums.

{5) Whether there 1s any pending clvll action In this state ageinst the trustee.

(8) A statemoent of the reusons for the transfer.

§ 1139.3 Notica and hearing; notica ts parsons aamed In petition snd 'ﬁhmy
ganeral; sppaaition - Y

Upon the filing of such petition Lbe clerk shall set the same for hearing
shall give notice of such hearing as provided In Bection 1200 of this code at least .
30 days before the time set for the hearing of the petition. Petitioner, at Jeset
30 days prior to the tlme %0 set for bearing, shall cause to be
the permons named In the petition, at their respective places of restemes therein
stated, a copy of such motice. I the trust Involves or may Involve a chariiable
trust, bequest or devisc of the character epecifled In Section 328, a copy of
tioe shall be mailed to or served upon the sttorney gencral at leaast 20
fore the bearing. Any pérson luterested In the trust, either as trustec, beneficlary
or otherwise, may appear and file written grounds in opposition therete. -

$ 11384 Orier; requirements

The court may, o ita discretion, grant the petiticn and order the trustes to trans-
fer the trust assets or to change the place of administration o the other jurle-
dlctlon, it, after hearlng, It appears to the court:

{1) Thet the transfer of the trust mssets to n trustee in ahother jurisdiction,
or that the transfer of the plase of administration of the trust (o another joris-
diction, wonld fncflitate the economical und conventent adminlstration of the trust
and promote the best interests of the trust and those interested thereln,

{2} That the sobstantlal rights of residents of this state will not be materially
nifected thercby,

{3) That trapsfer will not violate the terms of the trust,

{4} That any vew trumstee, to whom the trust ossets are to be transferred, ie qual-
i!‘led and able m_!t;mlnirgte_r the trust or xuch assels upon the same trusts.

§ 711395 Manner of transfor; condifions; dischargo of trustoe

1t a trawser is ordered, M conrt may direct the manner of transfer and o
such terms aod conditions as may be juse, incluling hat oot by Hnmitation, s re-
quiteraent for the substitution of a4 successer trustee in any poneding ltigativn tn
this state, The delivery in accordance with the omder of the conrt is a full dis-
charge of the trustee In relation to oll property emhbraced in the ander,



§ 11356 Other trusts; procesdings

I0 the ease of irusts no! subject to Clapter 19 {vomuuenring with Section 175)
of Diviston 1, or Article 1 (commeneing with Seetive 119 oF Article 2.5 {eow-
mencing with Sectlon 1138} of this chapter. a prueceding pursuant to thiy urticte
shall be eorymenced in the superior court of the eounty tn which is located “he prin-
cipal place of administration of the trust, as defined in Section 113834, unless the
statute providing for the proceeding otherwise provides.

§ 11397 Benoflelary deflnosd
For the purposes of this article, bepeficlery mesns all persons 1n belng wio sball
or may Parflclnn;t_:_i_n the corpug of income of the trust.

-
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RECOHENDATION

relating to
TRANSFER OF OUT-OP-STATF TRUSTS TO CALIFORNIA

The increasing mobility of individuals and the expansion of invest-
ment of assets of trusts in different jurisdictions has created some
problems with regard to the proper and most convenient place for admini-
stration of trusts involving present California residents or property
now located in California, In recognition of the need to change the
place of administration in appropriate cases, a number of states have
enacted legislation authorizing transfer of a locally administered trust
to another state.1 For example, California, which previously had per~
mitted such transfer only in very limited situations.2 in 1971 enacted
Probate Code Sections 1139-1139,73 to give superior courts discretion to
order the transfer of trusts or assets of trusts from California to
another jurisdiction upon a finding that: (1) the transfer w411 facil-
itate the economical and convenient administration of the trust and
promote the best interests of the trust and those interested therein,
(2) the substantial rights of residents of this state will not bé
materially affected thereby, (3) the transfer will not violate the
terms of the truet, and (4) any new trustee, to whom the trust assets
will be transferred, i{s qualified and able to administer the 1:*1:\.131_;.!+

The legislation in other states usually allows transfer when the
beneficlaries reside in the state to which transfer is to be made.
Typically, the statutes require that, prior to the trangfer, the court

1, See, e.p., Ky. Rev., Stat. § 386.170; Hass, Gen. Laws, Ch, 206, § 29
{1955); Mich. Stat. Ann. ¢§ 27.3178(364), 27.3178(365) (1962); N.C.
Gen. Stat. §§ 36-6 through 36-8 (1966); Va., Code Ann. § 26-~64
(1969); Wis. Stat, Ann, § 701.23 (1974).

2. Prob. Code §§ 1132-1136 (Cal. Stats, 1953, Ch, 350)(repealed).
This procedure permitted transfer to another jurisdiction of trusts
created by a nonresident decedent which consisted of assets of less
than $7,500 under the jurisdiction of the California court.

3. Cal. Stats. 1971, Ch. 958, § 9.
4, Prob. Code § 1139.4.



in the jurisdiction to which transfer is to be made appoint a gualified
trustee with the requisite bond to administer the trust in the transgs-
feree state.5

The preblem in California is the lack of concomitant leglislation
providing a specific procedure for the acceptance of a transfer to this
state of a trust which has been under the supervision of a court in
another jurisdiction. Although there have been some cases in which
California probate courts have actually accepted such a transfer, 1t is
not at all clear what procedures should be used to effectuate such
transfers or in which court jurisdiction should lie.6 Since California
residents are often beneficiaries of trusts originally established and
administered elsewhere, 1t would seem beneficial for California to adopt
a specific procedure to provide for acceptance of transfer of an out-of-
state trust when it is In the best interest of the partiea.7

In 1970, the Legislature adopted a comprehensive procedure for the
administration of a varfety of written voluntary express trusts which do
not fall within the scope of the probate court as ancillary to the
administration of a decedent’s estate.3 Under this procedure, a trustee,
beneficiary, or remainderman may petition the superior court for a broad
array of purposes which encompass all matters dealing with supervision
over administration of a trust.9 This procedure is ideally suited for
the administration of trusts transferred to this state from other juris-

dictions.

3. See statutes cited in note 1 supra. 5See genmerally 5 A. Scott, The
Law of Trusts § 613 (3d ed. 1967).

. 3 N, Condee, California Practice, Probate Court Practice § 1850 {2d
ed. 1964).

7. See Condee, op. cit., supra note 2; Restatement of Conflict of Law
§ 271, Comment g.

8, Prob. Code 5§ 1138-1138.13. The courts had held that the probate
court had no general equity jurisdiction for the administration of
trusts which had not come to the probate court as part of the
administration of an estate. See Wells Fargo Bank v. Superior
Court, 32 Cal.2d 1, 193 P.2d 721 (1948); Gillette v. Gillette, 122
Cal. App. 640, 10 P.2d 760 (1932). The need for this legislation
providing for a procedure for administration of the large number of
trusts which do not come within Probate Code Section 1120 was
clearly pointed out in Wile, Judicial Assistance in Administration
of Californla Trusts, 14 Stan. L. Rev. 321 (1961).

9. Prob. Code § 1138.1.




In view of the need for a specific procedure to facllitate transfer
of trusts administered in other jurisdictions to this state, the Commis-
slen recommends the adoption of legislation with the following features:

(1) A trustee or beneficiary of a trust subject to continuing
supervision of adminlstration in a jurisdiction outside of California
may petitlon the superior court for an order accepting transfer of place
of adaministration to California and appointing a truatee10 to administer
the trust in California.

(Z) The court may, in its discretion, grant the petition upon a
finding that: (a) the transfer will facilitate the economical and con-
venlent administration of the trust and promote the best interests of
the trust and those interested therein, (b) the substantial rights of
residents of California will not be affected thereby, (¢) the transfer
will not violate the terms of the trust, (d) the trustee to be appointed
to administer the trust in California is willing and able to serve, and
(e) the court in the jurisdiction transferring administration has ap-
proved the transfer.

(3) When appropriate to facilitate transfer from another jurisdic-
tion, the California court may issue a conditional order prior to ap-
proval of the transfer, appointing a trustee to administer the trust in
Californla and indicating that, upon issuance of the order of transfer
by the court having jurisdiction over the administration, the transfer

to California will be approved.

10. In most cases where trust administration is transferred from an-
other jurisdiction to California, the trustee or a newly appointed
trustee wlill be a resident of California. One important reason for
a transfer 1s to relieve the trustee in the original jurisdiction
from the onerous obligations of administering a trust when the
assets of the beneficlaries are located in another state. Except
for the restriction on foreign corporations other than national
banks serving as trustees in California (Fin. Code § 1503), there
1s no requirement that a trustee be a California resident. See 7
B. Witkin, Summary of Califormia Law, Trusts § 30 (dth ed. 1974);
Restatement (Second) of Trusts § 94 (19 }; see also J. Cohan,
Drafting California Irrevocable Inter Vivos Trusts § 14.31 (Cal.
Cont, Ed. Bar 1973). If a trustee appointed in another state 1is
qualified, willing, and able to administer the trust in California,
the court should have discretion to permit the trustee to admini-
ster the trust in Callfornia subject to bonding and other statutory
requirements. Civil Code Sectlon 1018 requires a nonresident
fiduclary to appoint an agent for service for tax purposes.

-3-



(4) Upon transfer to California, the trust will be administered in
accordance with Article 2.5 {commencing wicth Section 1138) of Chapter 19
of the Probate Code.

(5) Venue for supervision of administration shall be in the "prin-
cipal place of administration of the trust" as defined in Probate Code
Section 1138.3. If the court in its discretion appoints as trustee a
natural person who is not a resident of California, venue for super-
vision of administration may be in the superior court in a county where
either one of the beneficlaries rcsides or where a substantial portion

of the assets of the trust are or will be located.

The Commission’s recoumendation would be effectuated by enactment

of the following measure:
An act to amend Sections 1138 and 1138.3 of, and to add Article 4
{commencing with Section 1139,i0) to, the Probate Code, relating to

transfer of out-of-state trusts to California.

The people of the State of California do enact as follows:

0437158
§ 1135. "Trust" defined

SECTION 1. Section 1138 of the Probate Code is amended to read:

1138, As used in this article, "trust"” means a written voluntary
express trust, with additions thereto, whether created by will or other
than by will which is entirely administered or to be entirely admini-

stered in this state or administration of which i1s transferred to this

state pursuant to Article 4 {commencing with Section 1139.10) of this

chapter . As used in this article, "trust” does not mean a trust sub-
ject to court supervision under Article 1 (commencing with Section 1120}
of this chapter or Chapter 10 (commencing with Section 175) of Division 1,
a Totten trust, a business trust which is taxed as a partnership or cor-
poration, an investment trust subject to regulation under the laws of

this state or any other jurisdiction, a common trust fund, a voting
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trust, a deed ~f trust, a transfer in trust for purpose of suilt or

enforcement of a claim or right, a trust for the primary purpose of
pPaying debts, dividends, interest, salaries, wages, pensions, or em-
ployee benefits of any kind, an arrangement under which a person 1s a
nominee or escrow holder for another, a trust subject to supervision of
the Attorney General under Article 7 (commencing with Section 12530) of
Chapter 6 of Part 2 of Division 3 of Title 2 of the Government Code
during the period when no private beneficiary or remainderman has or may
claim an interest thereiln, nor a trust declared exempt from supervision

under Section 12583 of the Government Code.

Comment. Section 1138 is amended to include within the definition
of trusts to be administered in accordance with the provisions of this
article any trust transferred to this state from another jurisdiction

under the provisions of Article & {commencing with Section 1139.1@Q).

0437159
§ 1138.3, Venue; "principal place of admintstration of the
trust” defined

SEC. 2. Section 1138.3 of the Probate Code is amended to read:

1133,3, {a) Proceedings under this article shall be commenced in
the superior court of the county 1n which is located the principal place
of adminigtration of the trust.

{b) As used in this section, the "principal place of administration
of the trust™ is the :

) The trustee's usual place of business where the day-to-day
records pertaining to the trust are kept or the trustee's residence 1if
he has no such place of business.

{2) In the case of cotrustees, the principal place of administra-

tion is the usual place of business where such records are kept, or, if

none, the usuzal place of busincss or residence of any of the cotrustees



as agreed upon by them, or, if none, the county¥ in which any trustee
resides or maintains a place of business.

{c) In the case of a trust transferred to this state from another

Jurisdiction for purposes of administration in this state pursuant to

Article 4 (commencing with Section 1139,10), proceedings under this

article shall be commenced in the superior court of the county described

in Section 1139.11].

Comment. Section 1133.3(c) makes the proper venue for trusts trans-
ferred to California from another Jurisdiction pursuant to Article 4 the
same as the venue for filing the petition under Section 1139.11. If a
California resident is appointed as trustee by the court, venue is
determined on the basis of "principal place of administration of the
trust" as defined in paragraphs (1) and (2) of subdivision (b). If the
trustee is a nonresident, venue is proper in the county where either any
beneficiary resides or where a substantial portion of the assets are or
wlll be located. See Section 1139.11.

0413/160
§3 1139,10-1139.16 {(added)

SEC. 3. Article 4 (commencing with Section 1139.10) is added to

Chapter 19 of pivision 3 of the Probate Code, to read:
Article 4, Transfer From Another Juriadicction

§ 1139.10. Application of article

1132,10. (a) This article applies to any written voluntary express
trust or portion thereof, whether created by will or otherwise, subject
to continuing administration by a court in ancther Jurisdiction outside
of this state when transfer of place of administration to this state is

sought,



{b} This chapter shall not be construed to prevent transfer of the
place of administration of a trust or of trust assets to this state from
another jurisdiction in any case where judicial approval of the transfer
vas not required under the law in effect immediately prior to the ef-

fective date of this article,.

Comment. Section 1139,10 makes Sections 1139.10-1139.16 appiicable
to the transfer of the place of aduinistration to California of trusts
adminisctered in another jurisdiction outside of California. This pro-
cedure applies to trusts administered in foreign countries as well as
those administered in sister states. Subdivision (b) makes clear that
the enactment of these sections is not intended to prevent transfer in
those cases in which approval was not previously considered necessary
&.8., where the court in the other jurisdiction did not require the
consent of the California court or appointment of a trustee to serve in

California prior to permitting transfer

405/814
§ 1139,11, Petition for transfer; venue

1139.11. A petition for an order accepting transfer of place of
administration of a trust from another jurisdiction to this state nay be
filed by the trustee or a beneficiary of the trust in the superior court
of any county where:

{a) Any beneficiary of the trust resides;

{(b) A substantial portion of the assets of the trust are located or
will be located; or

(¢) If a resident of this state is to be appointed as trustee, the
petition shall be filed where the propesed "principal place of administra-
tion of the trust' (as defined by paragraphs (1) and (2) of subdivigion

(b) of Section 1138,3 of the Probate Code) is located.



Comment, Section 1139.11 sets out the venue for a petition for an
order accepting transfer of place of administration of a trust from
another jurisdiction to this state. If the trustee to be appointed by
the court to administer the trust is a nonresident, venue is proper in
the county where either any beneficlary resides or where a substantial
portion of the assets are or will be located. Tf a California resident
is to be appointed trustee by the court, venue is determined on the
basis of a “principal place of administration of the trust" as defined
in paragraphs (1) and (2} of subdivision (b} of Sectiom 1138.3. Venue
1s the same for filing the petltion as for administration of the trust.
See Section 1138.3.

043/161
§ 1139.12. Conteats of petition

1139,12. The petition shall be under oath and shall set forth:

{a) The names, ages, and places of residence of:

(1) The trustees administering the trust in the other jurisdiction.

(2} The proposed trustee to whom administration of the trust in
this state will be transferred.

(3) All persons who are interested in the trust as beneficiaries as
far as konown to petitioner.

(b) Whether a petition or appropriate request for transfer of place
of administration of the trust to this state which complies with the
procedural requirements of the court in the jurisdiction outside of this
state where the trust 1s administered has been filed with the court in
the other jurisdiction and the status of such petition.

{c) Whether the trustee proposed to administer the trust in this
state has agreed to accept the trust and to the change of place of

administration. If the trustee has agreed to accept the trust and to



the change of place of administration, the acceptance shall be attached
ac an exhiblt to the petition or otherwise filed with the court.

(d) A general statement of the qualification of the trustee who
will administer the trust in this state and the amount of fiduciary bond
to be requested, if any.

{e) A copy of the trust instrument or a statement of the terms of
the trust instrument,

(f) A statement of the character, condition, location, and value of
the property comprising the assets of the trust.

(g) A statement of the reasons for the transfer.

Comment. Section 1139,12 sets out the requirements for a petition
for an order authorizing transfer of a trust from another jurisdiction

to California. The information to be included in the petition will

inform the court on the questions of identification of interested partiles,

terms of the trust instrument and assets of the trust, the satisfaction
of requirements for transfer in the other jurisdiction, and the reason
for the requested transfer. The section is patterned after Probate Code
Section 1139.2.

It should be noted that a foreipn corporation other than a natiomnal
banking association authorized to conduct trust business in this state

cannot act as trustee in California. Fin. Code % 1503.

043/162
v 1139.13. Notice and hearing

1139,13. (a) Upon the filing of the petition, the clerk shall set
the petition for hearing, shall give notice of the hearing as provided
in Section 1200 at least 30 days before the time set for the hearing,
and shall cause to be mailed to each of the persons named in the peti-
tion, at their respective places of residence therein stated, a copy of

such notice.

-G
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(t) If the trust involves or may involve a charitable trust, be-
quest, or devise of the character specified in Section 328, a copy of
the notice shall be mailed to or served upon the Attorney General at
leagt 20 days before the hearing.

(c} The court for good cause may shorten the time required for
performance of any act required by this section.

(d) Any person interested in the trust, either as trustee, bene-
ficlary, or otherwise, may appear and file written grounds in opposition

to the petition.

Comment. Section 1139.13 is based upon Section 1139.3, The sec-
tion sets out the method and time limitations for notification of the
hearing. Subdivision (d) allows any interested party to appear and file
written opposition to the petition.

043/164
£ 1139.14. Order accepting transfer and appointing trustee

1139.14. The court may, in its discretion, grant the petition and
issue an order accepting transfer of place of administration of the
trust from another jurisdiction to this state, to be administered in
accordance with Article 2.5 (commencing with Section 1138}, appoiut a
trustee to administer the trust in this state, and require the trustee
to post appropriate bond, 1f necesgsary, if after hearing the court
determines all of the following:

(a) The transfer of place of administration of the trust to this
state from the other jurisdiction wiijl facilitate the economical and
convenient administration of the trust and promote the best interests of
the trust and those interested therein.

{b) The subtaantial rights of residents of this state will not be

materially affected by the transfer.
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{c) Transfer will not violate the terms of the trust.
(d) The trustee appointed by the court to administer the trust in

this state is qualified, willing, and able to administer the trust.

Comment. Section 1139,14 gives the court discretion to transfer
place of administration of a trust from another jurisdiction to this
state provided that the court having jurisdictien has approved the
transfer. The provisions of Article 2.5 {commencing with Section 1138)

govern administration of trusts transferred under this article.

043/ 166
5 1139.15. Conditional order accepting transfer of place of
administration

1139,15. When appropriate to facilitate transfer of place of
administration of a trust subject to continuing administration in
another jurisdiction, the court may issue a conditional order appointing
a trustee to administer the trust in this state and indicating that
transfer of place of administration to this state will be accepted if

transfer 1s approved by the appropriate court of the other jurisdiction.

Comment. Section 1139.15 provides a method whereby the California
court can indicate its willingness te accept jurisdiction over a trust
presently administered in another jurisdiction where the law of the
other jurisdiction requires appointment of a trustee in the proposed new
place of administration prior to approving transfer. See, e.g., Hass.
Gen. Laws, Ch. 206, § 29 (1955); N.C. Gen. Stat. §§ 36-6 through 36-8
(1966); see Recommendation Relating to Transfer of Out-of-State Trusts
to California, 13 Cal. L. Revision Comm'n Reports 0000 (1976).
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043/ 167
§ 1139,16, "Beneficiary' defined

1139.16. TFor purposes of this article, "beneficiary" means all
persons in being who shali or may participate in the corpus or income of

the trust,

Comment. Section 1139.16 is the same as Section i139.7. It elimi-

nates the requirement of appointment of a representative for unborn

beneficiaries.
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