#36.300 7/11775

Memorandum 75-54

Subject: Study 36,300 - Fminent vomain (Fair larket Value--Church Property)
Attached as Exhibit I {green) is a letter requesting that the Com-
mission amend AB 11 to provide a special rule for valuing property held
for nonprofit, educational, religious, charitable, or related eleemosy-
nary purposes. The rule suggested in the letter is that of the Uniform
Eminent Domain Code, which is reproduced in Exhibit II (yvellow).
The Commission has considered this suggestion on previous pccaslons.

The rule proposed by the Commission in AB 11 appears in subdivision (b)

of Section 1263.320,
{(b) The fair market value of property taken for which there is
no relevant market 1s its value on the date of valuation as deter-
mined by any method of valuation that is just and equitable.

The Commission has felt that this rule is adequate and is more flexible

than that contained in the Uniform Eminent Domain Code.

Respectfully submitted,

dathaniel Sterling
Assistant Executive Secretary
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June 25, 1875

Mr. Johr H. DeMoully

Executive Secretary

Californie Law Revision Commlzsion
School of Lsw

Stanford, Celifornia 94305

Deer Mr, DeMoully:

I am enclosing & copy of a recent federsl court decision of the Third Circuit
Court of Appeals in Pennsylvania, This decision holds that in the event

of condemnation of a special purpose property owned by the Lutheran Church
that the condemnes was entitled to either the undepreciated cost of sub-
gtitute facilities or 1f the falr market velye of the parcel acquired exceeds
the cost of substltute facilities, the higher of the two measures of com~
Yenaation.

¥ call your attention to this deciston in regard to the eminent domain bills
which are currently before the Californim legislature &nd which elsc touch

on this subject, It is our opinien that the language of the eminent domain
bill introduced by Assemblyman Z}berg es AB 486 which states that the 'fair
market value of property owned by & person organized end operated on a nonprofit
bagis is deemed to be not less then the reasonahlie cost of functienal re- ;
placement if (1) the property 1e devoted to and needed by the owner in order

to continue in good faith its actusl use to perform--nonprofit, educatiomal,
religious, charitable or related eleemosynary services; and (2} the facilitlies
or services are aveilable to the general public,” more accurately reflects

the intent of the Court in the Lutheran Church cese then does the somewhat
brosder language presently contained in AB 11,

May 1 request that the Law Revision Commission entertain an amendment to AB 11
to substitute the language of AB 486 in regard to the definition of fair
market velue of orgenizétions which perform nonprofit, educational, religious,
charitable or related eleemosynary services.

Sincerely,

William R. Burke
Legislative Counsel
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{1-3-2.4) Substitution Cosi

United Stofes v, 364.54 Acres
{3rd Civ.) 506 F2d 796

This is &n interlockiory appral on &
guestion certified by the Lifal court: whes
{her cost of replacement of the iaken prop-
erty can be a permissibie compensalion
methed (o 2 noppovernmental conderm-
nee, The wial court answered Lhis gues-
tion in the nepative {in its pretrial order)
and ruted that “evidence at the trial should
be resiricted Lo fair markel value as of the
dute of taking, or il that measure is_ina-
YAADIE, T Gopreciated replacement cosl
of _Uhe propertics as,_ipproved on that
date.” Upon the owner's appeal, Held: re
versed.

The owner was the Southeastern Penn-
sylvania Synod of the Lutheran Church,
and the subject property consisied of three
camps tolailiing 305.81 acres. The povern-
ment deposited $485,400 with its aeclara-
tion of isking, bul the owners contended
that by teason of certain “‘grandfather
clauses” in Pennsylvania legisiation they
are able to operate these camps, bul that
legislation &nd federal environmental laws
now require [ar more elaborate facilities,
with the result that it would lake
$5,800,000 to_develop substitute facili-
ties. In any event, it was undispuled that
$485 000 would fall far short of providing
substilute facilities.

The court started with the premise Lhat
the thrust of madern law of eminent do.
main is to interpret “just compensalion™
asa Erinciple of indemnity. “The condem-
nee 1s entitled to be put in as good a posi-
tion_pecuniatily as iLhis properly had not
been taken. lie must be made whale but
fie Is entiticd to no more.” I the govern-
ment condemns property with a ready
market (such as commodities} payinent af
fair_market value Is complete indemnity,
gsince it makes replacement po sible. How-
ever, SOME properiics bave e market. At
Jeast, if the property is operated for pro-
fit the owners will be able To take their
capital invesfment (valued by use of capi.
talized earning capacity) and put it to other
profitable use, Bul w LARiGIE I,
poriyd crdforprolit — as in this

case — this approach breaks down, and

the consequent problems are not always

solved by awarding a_denregiated replace-

ment_cosl. “Fair indemnification in such

circumstances requires compensation suf-

ficient li{xrovide asubstitution forthe s
ci

nigue facililies 5¢ that the funciions car-
ﬁE?_d_'_&Eﬂu,or on behalf of members of
the communily may be continued. Depre

clated replacement cost eften wili nol per-
mi{ continuation of such funclions.”

The ¢t urt candidly recognized Lhat the
rost of substitule facitities 1n mosl instan.
ces will have no relationship Lo valualion.
“The difference between Lhe markel value
in a private use market and Lhe cost of a
public_substitute facility often will result
from the fact Lhal more siringent build-
ing cordes will apply Lo the new public fa-
¢Hity even thuuph the old might have con-
tinucd in use. The community is entitled
to be made whols, ang srakilig if Whole
nicans more thau forcing it tp abandon
its non-profil commuaity use and accept
whal_it_gpuld obtain in the markelplace
from a _protiv_metivaled purchaser. Sim-
piy stated, ihis method isures Lhal suffi-
cient damages will be awarded to (inance
a replacemonl Tor the condemaed Tacility.
Notling Tess would afford jusi compenss.
tion. And since the owner of a facilily de-
voled to a non-profit, public use has a pro-
prietary as well as a community interest in
it, if the fair market value exceeds Lhe
cost of the subslitute facilily, such an Own.
er should be entitled to the higher of tho
two measures of compensalion.”

The court went on Lo reject the govern-

ment's arpument that the applicability of
this rule should turn on the owner's iegal
obligalion to replace Lhe taken facilities.
because {his would make the owner's Fifth
Amendment rights subject to the vagaries
of local law.
“Finaliy, the court turned to the govern-
ment’s argument that this rule should be
avsilable only to governmental condem-
nees. This was[ound unienable, The Filth
Amendment — pointed out the court —
guarantecs against uncompensated takings
of private property.

o erciore, il Is InCON-
ceivable thﬂ'&e constitulinnaé It‘ra mers il}-
tended td impnse a greater obligation o

indemnification lﬁ'ﬁg 1E|Exthan 1o-
ward private properiv_owners. And, the
argument that the constitulion does not
protect cominunity vaives nas ong since
been reiected in the context of takings of
community facilities owned by a govern-
mental entity. "We are not dealing with
congressional largess loward governmental
entities, which might jusiify a distinclion

. between the measure of fair compensation

for governmental and_non-governmental
communily facilities. Rather we are deal-
ing with Judicial interprelalion of the tak-
ing clause.”
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int The fale maresi vaive af proserty owned by @ public entity
Gr oTREP 0O G ST AEtn e onerticd wpon o aonprofit basis
iz deemod to be net dowe thon the iy aibe rost of functional
replacement i thw following conditzons exiet- (1) the property is
devoied to and is nesded by the owner in oraos {0 continge in
good faith its aclual use to perform a pubdic function, or 10 Fen-
der nonprofi! ﬂd:,u ationat, religious, chariteble, o cleemosynary
services: and (2) the facilities or services are avaliable 10 the
general publie.

{¢) The rost of functivnal replacement under subsection ()
includes (1) the cost of a functionally equivalent site; (2} the
cost of relocating and rehabilitating improvements taken, or if
relocation and rehabilitation is impracticable, the cost of provid-
ing improvements of substantially comparable character and of
the same or equal utility; and (3) the cost of hetterments and
enlargements required by law or by current construction and
utilization standards for simiiar facbties,

COMMENT

Section 1004 defipes the moean-  this termr also inclades practical
ing of “fair market value" in  argency or aeeessity.  On the
terms which correspond  wifh  other hand, if no relevant market
widely approved judicial and it o the property exists, any just
utory definitions. The Uniform  and equitable methed of deter-
Eminent Domain Code rejecia the  aininy fair market valc may be
“valie-to-the-taker'” and “'losa-to- sployed,
the-owaer'™ approaches Lo sonmtin. , . . )
sation, and adopts ihe majocily sibsectivn (91 recegnizes that
market value” ferd s the sound- “"f' tal puvpose propertied (e g
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The term informed” sefers to L ‘ .
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sonahiy compiele knowledge of all 'f""’“" ;L, _:m‘- LCh E‘?th-n-‘!ﬂf‘lﬂﬂ
uses and purposes for which the T SWUL CAS6S canuol Le less {but
property is rcusonably adaptable mar be more) than "functiopa
and available, Moreever, it is pot  replacement” cost, While this ap-
enoligh that the parties are not  Proacd reguires a showing that
legally “obligated’ to buy or seth;  reloratien apd rehabilitation or
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