#52.80 10/27/15
First Supplement to Memorandum 75-T4
Subject: Study 52.80 ~ Undertakings for Costs

At the October, 1375, meeting, the Commission considered Memorandum 75=Th
and the attached staff draft of a tentative recommendation relating to under-
takings for costs and expenses. The Cormission made the following decisions:

1. The recommendation should reflect that the Commission does not necesge
sarily endorse the policy underlying the undertaking requirement, and that the
Commission expresses no view concerning the kinds of cases in which an under-
taking should be required.

2. Where the purpose of the undertaking is to deter frivolous litigation,
the undertaking should be limited to cases in which there is "no reasonable
possibility" that the plaintiff will prevail, rather than the "no reascnable
probability" standard recommended by the staff.

3. Initially, the burden of producing evidence in support of the motion
should be on the moving defendant.

L. The staff should review the question of whether the defendant's right
to move for an undertaking should be cut off prior to trial.

The staff has redrafted the tentative recommendation incorporating the Com-
mission decisions referred to in paragraphs 1, 2, and 3 above, and has made other

editorial changes. The revised staff draft is attached to this supplement.

Time for Making Motion

The staff has reviewed the guestion of whether the defendant's right to move
for an undertaking should be cut off prior to trial, and concludes that no cutoff
should be imposed. The Leglslature has just amended the vexatious litigant statute
(Code Civ. Proc. § 391.1) to extend the Former limit ("within 30 days after service
of summons") to "any time until final judsment is entered." Cal. Stats. 1975,

Ch. 381, § 1. The argument for allowing the motion later in the litigation is no
stronger in the case of the vexatious litigant statute than in the case of any
other cost bond statute, since the acts which make the plaintiff a vexatious
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litigant will have occurred before service of surmons in the action in which an
undertaking is sought. See Code Civ. Proc. § 331(t)(Five unsuccessful actions
by plaintiff in propria persona.in preceding seven-year period, or repeated Tim
relitigation of issue previously determined). We should therefore defer to this
recent declaration of legislative policy. A copy of the bill as introduced (8B
1236) is attached hereto as Exhibit I.

The staff further recommends that the language which authorizes the motion
"[a)t any time until final Judgment is entered" be amended to authorize the
motion "[al]t any time after the filing of the complaint . . . ." This will avoid
the guestion of what constitutes a Tinal Judgment, and will make clear that the
motion may be made after an appeal is perfected. This is the language employed
in existing Government Code Sections Ok7 and 951, and Education Code Section

23175.

Burden of Proof/Burden of Producing Evidence

The staff has implemented the Commission's directive set forth in paragraph
(3) above by requiring the defendant to make "a showing" in support of his motion.
The staff has concluded that "burden of proof" and "burden of praducing evidence"
language should be avoided because of the analytical protlems such language
creates. These problems are discussed briefly here.

The assigoment of the burden of proof on an issue amounts to a directive
to the court to decide the issue against the party having the burden of proof
when the evidence is equally wéighty on each side. See Fvid. Code §§:115, 190.
It implies a weighing of the evidence and an assessment of its credibility, a
process which should be avoided on this motion where the evidence will not be fully
developed and proof will be principally by affidavit.

Moreover, in ruling on the motion for an undertaking, the court must decide
whether there is any reasonable possibility that the plaintiff will prevail,
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that 1s, will be able to meet his burden of proof at trial. If the showing the
defendant must make on the motion is cast in terms of "burden of proof," the
defendant will have the bturden of proving that the plaintiff will be unable to
meet his burden of proof. A4lthough this is not a logical impossibility, it is
confusing.

If "burden of proof" language is avoided but the defendant is reguired to
meet an initial burden of producing evidence to negate the plaintiff's claim,
he may be able to do no more than state that he knows of no evidence ta support

it. This may be insufficient to create an inference that no such evidence exists,l

1. This is the "negative evidence"problem. See, e.g., B. Witkin, California
Evidence § 315, at 278 (2d ed. 1966); 2 J. Vigmore, Evidence § 6GL, at
TT7-702 (3d ed. 19%0). A witness who was in a position %o hear may testify
that he did not hear & warning bell or whistle to prove that no signal was
given. B. Witkin, supra. And the absence of a buginess entry is, under
certain conditions, admissible to prove that an event did not occur. See
Evid. Code § 1272. Such evidence is probative when it appears likely that,
nad the event occurred, the witness would have observed it, there would be
a business:entry reflecting the event, or other direct evidence would
exist. However, the probative value of such evidence may be very weak,
as 1n the case of lack of news of a person to show he is deceased. See
2 J. Wigmore, supra § 664, at 782.

0f course, a negative proposition may be proved by direct evidence
(e.g., evidence of timely payment to prove no default), in which case no
negatlve evidence problem is involved.



and he would thus fail to meet his burden. His motion would be denied glthough
the plaintiff's claim might be entirely groundless.

For these reasons, the staff recommends that burden of proof end burden of
produclng evidence language be avoided in our recommended statute. To require
the defendant simply to make a "showing" will impose on him some initial burden
without obscuring the real inquiry: Is there any reasonable possibllity the

plaintiff can meet his burden of proof at trial?

Other Changes

In this revised draft, the standard ("no reasonable possibility" plaintiff
will prevail) is removed from proposed Chapter 6.5 of Title 14 of Part 2 of the
Code of Civil Procedure, and placed in each statute which authorizes an under-
taking., This wlll avold the necessity of creating special exceptions 1n the
nonresident plaintiff situation (Code Civ. Proc. § 1030) and in shareholder
derivative sults {Corp. Code § 800).

The phrase "costs and expenses" is changed to "costs and attorney's fees,"
and, in & nev definitional section (proposed Code Civ, Proc. § 1040.10), "at-
torney's fees" are defined to mean such fees "ss the defendant may, apart from
this chapter, become entitled to recover from the plaintiff." The sddition of
this sertlon necessitates the renumbering of the other sections in Chapter 6.5,
Other minor editorial changes have been pade

Mr. Brian Paddock of the Western Center on Iaw and Poverty expressed concern
over the mandatory stay provision where the motion for an undertaking is filed
within 30 days after service of summons. See proposed Code Civ. Proc. § 1040.%40.
Mr. Paddock noted that much of the 1itigation his organizaticn is concerned with
is for injunctive relief in which there is an immediate need for discovery, and that
a4 mandatory stay provision would impair such litigation. The staff 1s of the

view, however, that, if the plaintiff's claim is frivolous, the defendant should
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not be put to the expense of pleading or engiging Indiscovery before the plaintiff
furnlshes the undertaking. The staff therefore recommends that the Commilssion
adopt proposed Code of Civil Procedure Section 1040.40 in its present forwm.
Other possible alternmatives would be (1) to make the stay provision. slways dis-
cretionary, regardless of when the motion is filed, (2) to bring the stay provi-
sion into play only when the motion for an undertaking is granted, er (3) to
impose sanctions on a defendant who moves for an undertaking in bad faith and
solely for the purpose of delay. Cf. Code Civ. Proc. § 2034 {discevery manctions).
Such a provision, although not recommended by the staff, might take the felkowing
form:
1040.55, If at thé hearing on the metien for an undertaklng the

court finds thet the motien was made 1p bad falth and selely fer the

purpase of harassment or delay, the court may require the moving

defendant to pay the reasonable costs and attarney’s fees incurred

by the plaintiff in epposing the motion.

Respectfully submitted,

Legal Counsel



" First Supplement to
Memorandum 75«7k EXHIBIT I

SENATE BILL No. 1236

Introduced by Senator Moscone

May 15, 1975

An act to amend Sections 391.1 and 391.6 of the Code of
Civil Procedure, relating to vexatious litigants.

LEGISLATIVE COUNSEL'S DIGEST

SB 1236, as introduced, Moscone.  Vexatious litigants: mo-
tions.

Existing law permits a defendant in any litigation to move
the court at any time within 30 days after service of summons
or other and equivalent process upon him for an order requir-

* ing the plaintiff to furnish the security based upon the ground
that the plaintiff is a vexatious litigant and there is not a
reasonable probability the plaintiff will prevail in the litiga-

. tion.

This bill would permit the defendant to make such a motion
at any time until final judgment is entered.

Existing law provides for the stay of the litigation following
the filing of the above motion and a corresponding stay of the
moving defendant’s need to plead until 10 days following
either the denial of the motion or the plaintiff's furnishing of
the required security.

 This bill would make the above provisions applicable where
the motion is filed prior to trial and would provide that where
such a motion is filed at any time thereafter, the litigation shall
be stayed for such period following the denial of the motion
or the furnishing of security as the court shall determine.

Vote:; majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no. :
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SB 1236 ——

W~ R LoD

SECTICON 1. Section 3911 of the Code of Civil
Procedure is amended to read:

391.1. In any litigation, at any time within 30 deys
afier serviec of srammens or other and egurivalent proecess
apen him until final judgment is entered , a defendant
may move the court, upon notice and hearing, for an
order requiring the plaintiff to furnish security. The
motion must be based upon the ground, and supported
by a showing, that the plaintiff is a vexatious litigant and
that there is not a reasonable probability that he will
prevail in the litigation against the moving defendant.

SEC. 2. Section 391.6 of the Code of Civil Procedure
is amended to read: ‘

. 391.6. When a motion pursuant to Section 391.1 is filed
prior to trial the litigation is stayed, and the moving
defendant need not plead, until 10 days after the motion
shall have been dented, or if granted, until 10 days after
the required security has been furnished and the moving
defendant given written notice thereof. When a motion
pursuant to Section 391.1 is made at any time thereafler,
the litigation shall be stayed for such period after the
denial of the motion or the furnishing of the required
security as the court shall determine.

21236 %3 20



¢52.80 10/31/75

Staff Draft

RECOMMENDAT ION RELATING TO UNDERTAKINGS
FOR COSTS

BACKGROUND

& number of California statutes authorize or require the plaintiff

in specified types of actions to furnish an undertaking as security for

the defendant’'s recoverable costs.l These are generally referred to as

"ecost bonds."2 These statutes should be distinguished from statutes

authorizing or requiring undertakings in a variety of situations to

indemmify the beneficiary against damages he may 3uffer.3 These are

generally referred to as "damage bonds.“a

1.

See Code Civ. Proc. §§ 391-391.6 (vexatious lirigant}, $§ B30-836
{defamation), § 1029.5 (malpractice action againts architects and
othera), § 1029.6 {malpractice action against physicians and others),
§ 1030 (action by nonresident plaintiff); Corp. Code § 800 (share-
holder derivative suit); Educ. Code § 23175 (action againat
Regents of the University of California); Govt., Code § 947 (tort
action against public entity), § 951 (tort action against public
employee),

See Comover v. Hall, 11 Cal.3d 842, 851-852, 523 P.2d4 682, &%,

114 Cal. Rptr. 642, 443 (1974)., Three of the California cost
bond statutes provide that the undertaking shall also secure at-
torney's fees in addition to "costs." See Code Civ, Proec. §§ 391(c),
830; Corp. Code § 800(d).

See, e.g., Civil Code §§ 3235, 3236 (payment bond for private works
of improvement); Code Civ. Proc. § 1171 (small claims appeal bond
held unconstitutional in Brooks v. Smell Claims Court, 8§ Cal,3d
661, 504 P.2d 1249, 105 Cal. Rptr. 785 (1973)), §§ 512.060{(a}(2},
512.080(e), 513.010(b){(2), 514.030, 515,010-515,030 (bond on writ

of possession), § 529 (injunction bond), §§ 539-540,

552-556 (attachment bond), § 674 (bond for stay on

aeppeal of judgment lien), §§ 676 through 680-1/2 (bond in action to
get aside fraudulent conveyance), § 682z {(bond on levy on bank
account), §§ 710b through 713-1/2 (bond by third-party claimant in
execution proceeding), § 715 (bond required of debtor about to
abscond), § 810 (bond in action for usurpation of office}, §§ %917.1,
917.2, 917.4, 917.5, 917.9-922 {bond for stay of enforcesent during
appeal), § 1166a (bond for writ of immediate possession in unlawful
detainer), § 1203.60 (bond for release of oil and gas lien), § 1210 -
{bond on appeal from alias writ of possession), § 1685 (bond to
secure payment of out-of-state child support), § 1701.6 (bond by .
substitute fiduciary), § 1710.50(c)(1) (bond on atay of enforcement
of judgment on sister atate judgment). See also Code Civ, Proc.

§6§ 482,090, 484.090(b), 484.520{c), 485.220(a}(6), 485.540(d),
486.020({e), 48%.010-489,420, 490.020(b), 490.030(d), 492.020(a)(6),
492.090{c) (attachment bonds-~gtatute operative January 1, 1977).
Many of the damage bond statutes alao include a provision that the
undertaking will secure costs as well,

4. See note 2 supra, },



. . 5
in the case of Beaudreau ¥. Superior Court,” the California Supreme

W

Court held unconstitutional the cost bond provisionsé »f the California
Tort Claims Act. The California Tort Clalms Act allows the defendant
public entity or public employee to require an undertaking merely by-
filing a "demand."' The gtatute Lhus runs afoul of the constitutional

rule announced in Suiedach V. Family Finauace ﬂorp.;b and further devel-

aped by later cases,g that the plaintiff must be afforded a hearing

which will savisfy due process requirements before he may be deprived,
even temporarily, of his prﬂperty.ju In this context, the due process
hearing must "inquire into the merits of the plaintiff's action as well

a8 into the reasonableness of the amount of the undertaking in the light
of the defendant's probable expenses.”li

In view of the Beaudreau case, the Commission has examined all of
the cost bond statutes. Those which provide for notice and hearing

before an undertaking may be required are the statutes relating to

shareholder derivative suits,12 actions by vexatious litigants,13

A

25, 14 Cal.3d 448, 535 P.2d 7i3, 121 Cal. Rptr. 585 (1975).
6. Govt. Code §§ 947, 951.

7. 1.
8. 395 U.5. 337 (1969).

9. E.g., Fuentes v, Shevin, 407 U.S5. 67 (1972); Brooks v. Small Claims
Court, 8 Cal.3d 661, 504 P.24 1249, 105 Cal. Rptr. 785 (1973); Ran-
done v. Appellate Dep't, 5 Cal.3d 536, 488 P.2d 13, 96 Cal. Rptr.,
709 (1971); Blair v. Pitchess, 5 Cal.3d 258, 486 P.2d 1242, 96 Cal.
Rptr. 42 (1971); Cline v, Credit Bureau of Santa Clara Valley, 1
Cal.3d 908, 464 P.2d 125, 83 Cal. Rptr. 669 (1970}; McCallop v.
Carberry, 1 Cal.3d 903, 464 P.24 122, 83 Cal. Rptr. 666 (1970).

10. The plaintiff's "property" in this context is either the nonrefundgble
corporate premium, the plaintiff's cash collateral, or-~if he fails
to furnish an undertaking--his cause of action which is dismissed.
Beaudreau v. Superior Court, 14 Cal.3d 448, 455-456, 535 P.2d 713,
747 «T¢, 121 Cal. Rptr. 585, 557 - 5w (1975).

11. Beaudreau v. Superior Court, léACai.3d 448, 460, 535 P.24 713, Jo,
121 Cal. Rptr. 585, JS%J(1975). _

12, Corp. Code § B800{c)}. The predecessor section of Section 800 was
suggested as a possible model for cost bond statutes in the case of
. Nork v. Superior Court, 33 Cal. App.3d 997, 1003-1004, 109 Cal.
Rptr. 428, 433 (1973). Accord, Beaudreau v. Superior Court, 14
Cal.3d 448, 462, 535 P.2d 713, 72a, 121 Cal, Rptr. 585, 59+ (1975).

13, Code Civ. Proc. §§ 351-361.6,
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.malpractice actions against architects and {:rthersgl':i and malpractice

. ‘ . 15
actions against physicians and otiera. These which require an under~
ing are the statutes relating to :
5

taking with no provision for « hear
tort clairs against public entitiasl and publiz empgoyees,l7 actions

againgt the Regents of rhe Univergity of California,aa actions by a
- nonresident plaintiff?}EF and acticns for iibel or slander.zﬁ 11 of the

statutes in the latter category appesr to come within the holding of the

Beaudreau case, and tius are of dpwhtful conatitutimn&iity.ZI

At a winfmum, to aatisfy conatitutional requirements as presently
interpreted by the Californla Supreme fourt, a statute authorizing or
requiring an undertaking for custs muset provide for a hearing after
noticed motion, with the hearing directed to the guestions of the merit
of the plaintiff's claim and the reasonableness of the amount of the
undertaking in light of the defendant's probable couts.22 If the plaintiff's
claim is clearly meritorious, and thus there is not reasonable possibility

that the defendant will become entitled to recover costs,23 an undertaking
L

14, Code Clv. Proc. % 1029.5.

-

15. Code Civ. Proc., § 1029.6. Subdivision (e) of this section, which
requires an undertaking upon the ex parte application of the de-
fendant where punitive damages are sought, was held unconstitu-
tional in Nork v. Superior Court, 33 Cal. App.3d 997, 109 Cal.
Rptr., 428 (1973},

16. Govt. Code § 947,

"17. Govt, Code § 951,

18, Educ. Code § 23175,

19, Code Civ. Proc. § 1030.

20. Code Civ, Proc. §§ 830-836.

2Z1. The question of whether some of the damage bond statutes may be un-
constitutional is closely anslogous to the guestion in the cost
bond context. See Conover v. Hall, 1l Cal.3d 842, 851-852, 523
P.id 682,688, 114 Cal. Rpir. 642, 5¥F (1974)("[w]e cannot discern
why this factual difference [between cost bonds and damage bonds] .
has any legal significance"), However, the more numercus damage
bond provisions present a subject of considerably broader scope. _
This recommendation 13 confined to the cost bond problem only. ;

22. See Beaudreau v. Superior Court, 14 Cal.3d 448, 460, 535 P.24 713,
720, 121 Cal. Rptr. 585, S%¥2 (1975).

23. Of course, the plaintiff may become liable for the defendant's
costs notwithstanding a meritorious claim if, for example, the
defendant makes a statutory offer to compromise under Code of Civil
Procedure Section 997 or 998 and the plaintiff faile to achieve a

larger recovery.
3



may not constitutionally be Tequired frowm the piaiatiff.zé The extent

to which an undertaking may constitutionally be required when the merit

of the plaintiff's claim 1s less certain depends upon the underlying
legislative purpose of the pervicular cost bond statute‘25 At one '
extreme, where the undertaking 1= principally for security, an undertaking
may constitutionally be vequired in sll except those few casesg where

H

there is "no reasonsble possibility" thar the plaintiffi will become

6 . ) ,
liable for cosats. At the other exireme, whers the undertaking is
principally to deter frivolous ciaime, i+ appears that an undertaking

. ; L o , . 27
may constitutionaliiy bo requiced oulvy in "actions lacking merit."

24, BSee Bell v. Burson, 402 U.5. 533, 540 (1971}; Beaudreau v. Superior
Court, 14 Cal.3d 468, 45%, 535 P.24 713, 71%-720, 121 Cal. Rptr. 385,
591-592 (1975); Ries . Cozens, 7 Cal.3d 792, 794, 499 P.24 979, R
103 Cal. Rptr. 299, {1972},

25, See Beaudreau v. Superior Court, 14 Cal.3d 448, 460, 535 P.2d 713,
T, 121 Cal, Rptr. 585, F%A(1975) (the hearing is "to determine
whether the statutory purpese is promoted by the imposition of the
undertaking requirement').

26, See Bell v. Burson, 402 U.S. 535, 540 (1971} (State of Georgia may
not constitutionally require security for damages from uninsured
motorist if there is "no reascnable possibility" of a judgment
against him); Beaudreau v. Superior Court, 14 Cal.3d 448, 459, 535
F.2d 713, 719-720, 121 Cal. Rptr., 585, 591-532 (1975); Rios v. Cozens, 7
Cal.3d 792, 794, 499 P.2d 979, _ , 103 Cal. Rptr. 299, __ (1972)
{Department of Motor Vehicles must, before requiring security from
uninsured motorist, determine that there is a ''reasonable possi~
bility" of a judgment against him).

27. See Beaudreau vw. Superior Court, 14 Cal.3d 448, 464, 535 P.2d4 713,
123, 121 Cal. Rptr. 585, 5977 {1975), The prec’se standard for
determining when aa action Jacks merit is not articulated in Beau-
dresu. 4 statute designed to deter frivelous claimg and limiting
the undertaking to those cases where there is no reasonable possi-
bility that the plaintiff will prevail would clearly withstand
constitutional attack. Cf, Code Civ. Proc, § 391.1 (no "reasonable
probabilicy" that plaintiff will »revail), §§ 1029.5, 1029.6 {"no
reasonable possibility" that plaintiff has a cause of action);
Corp. Code § 800(c}(l} ("no reasonable possibilitry" that action
will benefit corpeoration or shareholders}. A more liberal under-
taking requirement, excusing the plaintiff from giving security
only when it appears more likely than not that he will prevail,
would be less directly related to the statutory purpose of deter-:
ring frivolous claims, but yet wight withstand constitutional
attack. Cf, Randone v. Appeilate Dep’t, 3 Cal.3d 536, 563, 488
P.2d 13, 3/ . 96 Cal. Rptr. 709, 727 (1971} (prejudgment attachment
may be constitutionally permitted after hearing on “probable walid-
tty" of plaintiff's claim)}. As a matter of policy, it would appear
preferable to excuse the plaintiff from filing an undertaking when
hig claim is real and substantial, although not probably wvalid,
gince this will serve the statutory purpose of weeding out frive-
lous claims withoutr lwmpalring bona fide cnes.

4



Thus, to defermine the crmstitutiomally permissible reach of a cost bond
atatute, it is nsecessary to ezasine ohe underiving legislstive purpose
_of the statute.
In the case of the nenresident giainiiff;iﬁthe purpesa of the

wndertaking ls to decurs a possibie 3 for couts in the defandant's

25 ; _ . .
favor. Hence, an updeviskiag {07 costs may be veouired inm all cases
except these whers there is ne rsesouable possibilidey thar the plaintiff

will become lfables for cosdis. Tn s8il of the resaining cost bond statutes,
11 )

the purpose 13 bo deter groundiass clgime, Here, the undertaking may

Y

il -

be required only in Yscoions lacking meriaz,

EECUMMERL AT TONS

b

The {ommiseion recomsends the engcement of & zingle sratutory

gcheme applicable 1o ail actions

3

nd apecisl procesdings in which an

ed,  fne Uouwissicn does not necessarily

Bt

a
undertaking for costs may be vequl
endorse the policy underlving the undertaking requirement and expresses

no view concerning the kinds of cases in which an undertaking should be

28. See Code Civ. Proc. § 1030.

29. Myers v, Carter, 178 Cal. App.2d 622, 525, 3 Cal. Rptr. 205,307
{1960) (undertaking requirement is in recognition of "the probable
difficulty or lmrracticebility of enforcing judicial mandates
againet persons not dwelling within the jurisdiction of the courts”).

30. The purpose of the undertaking requirement in the vexatious ldici-
gant statute (Code Civ. Proc. §% 391.-391.6) 1is to prevent “abuse"
by "litigants who constantly file groundless actioms." 38 5.B.J.
663 (1963). 1In the defamation context {Code Civ. Proc. §§ B30~
B36), 1t is to discourage "the too common practice of instituting
libel and slander suits lnspirad by mere spite ov ill-will and
without good faith.” Shell wil Co. v. Superior Court, 2 Cal,
App.2d 348, 355, 37 p.2d4 10vE, @08/ (1934), modified, 5 Cal. App.2d
480, 42 P.2d 1049 (1935). The undertaking in the case of malprac-
tice actions against architects, phveicians, and others {Code Clv,
Proc., §% 1029.5, 1029.6) is to deter “frivolous” claims. Review of
Selected 1969 Code Legisiation at 65 (Cal. Cont. Ed. Bar. 1969);
Review of Selected 1907 Code Lepislarion at 57 {Cal, Cont. Ed. Bar
1967}. The requlirement in sharehclder derivative suits (Corp.
Code § 800) is to discourage "frivolous' suity., See Beaudreau v.
Superior Court, 14 Cal.3d 448, 462, 535 P.2d4 713, Zai, 121 Cal..
Eptr. 583, 5§94 {1975). And the undertaking regquirement of the
California Tort Clalms Act was to deter 'unmeritorious and frive-
lous litdgation." Id. at 452, 535 F.2d at %57, 121 Cal. Rptr. at
5%87.

31. -See note 27 suprd.

=
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reqguired. However, thars s uo sound reasen for continuing the individualized
‘treatmént of undervakings in the existisg ost hoad stavetes, and the
statutory procedurs shouald compors with conssiturional requirements,

A table compaving the jfupoitant siwilarities and differences of the
existing coar bond statutes z2nd toe Uommiesion’s recommended statute is
set forth following the ~azoomsendes legislation,

Tha Commivsion recommends that the following provigions he included
in the new statute:

(1) Prowide yhav che andertabing i35 Lo secure the sllowahle costs
and, where otherwlse sethovizad, atveraey's fees which may be awarded to
the defendant,

(2} Allow *he defendant o move for the uwadertsking at any tiwme,

(3} Require the defendant to show its probable allowable costsand,
if recovery is suthorized, attorney's fees.

{47 Where the purpese of the undertaking 1s pripcipaliy to deter
frivolous,litigatien, require the defendant to show that thers is no
reagonable possibility the platntiff will obtain judgment against the
moving defendant.32 Where the purpose of the undertaking is principally
lo gurmount expected difficulties in evoforcing an award of costs (e.g.,
nonresident plaintiff), authorize the undertalkdng in all cases except
- where the plaintiff shows there is ao reasonable possibility the defendant
will obtain judgment in the action.

{5} Fix the amount of the undertazking as one and one-half tlmes

the defendant’'s probable allowsble cousts and, if recovery 4is authorized,

32, Of course, even il the plaiotiff ultimately prevails in the action,
that will not necessarily defeat the defendant’s right to recover
costs. For example, the defendant may have made an offer to com-
promise pursuant to Code of Civil Procedure Sections %97 or 998.
1f the plaintiff's judgment is not more favorable than the offer,
then the defsndant will be gatitisd to recover costs., See pgeneral-
ly 4 B, Witkin, California Procedure, Judgment §§ 87, B9-90, at
3247, 3248-3249 (2d ed. 1971). An undertaking statute could re-
quire the plaintiff, when a statutory cffer to compromise has been
made, to show that it will probably obtain a judgment greater than
the amount of the offer in order to avold the requirement of an
undertaking. However, the disadvantages of injecting the issue of
probable damages into the hearivg on the moticn for an undertaking
appear to cutweigh the additional settlement leverage which might
be gained by such a provision.

z
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attorney's fess.”

after the coure

the

soutt may allow,

(XS

€67 Requlre tha plelatifi vo Tiie (b urdectaking within 20 days

¥

\

8 order requitiog i, or withis such greater periocd as

{7} vovide Lo dismisesl of tho zeticn for plointiff's failure to

furnish the undertsking within the time prescribed.

e . -

(8 PFrovide tar vourt sroraval of, aesd a procvedure for the

T

defendant to excent to, the suretices,

wotlon for an undevtaking is filad

{8Y Provide fov oA ot ke cobion if the defendant's

5

bin 3% days afrer service of

35

suitmons, and fov a discreiiounsty siay 1f the movion iz later Filed.

{10} Authorize the court to ipcresse or deeresgse the amount of the

undertaking.ié
33. See, e.g., Code Civ, Proc, § 010 {"not less than twice the

36.

513
value of the property"), § 339 {one-half of “total indebtedness or
damages claimed"), § 677 (not greater than "double the amount of
the debt or liablliity alleged to he due’), § 6823 ("not less than
twice the amount of the judgment”}, § 710c {not greater than “double
the amount for which the execution is levied"), § #17.1 (“double
the amount of the judgment or order” uniess given by licensed
corporate surety; then “'ene and onz-half times the amount of the
judgment or order’), § 1203.60 (150 percent of the amount of the
claimed lien™}, § 1710.50(c){l} {not exceeding “double the amount
of the judgment crediter's claiw'}, § 4B%.220(b) (ecusl to "the
probable recovery for wrongful attachment''; statute effective
January 1, 1977).

See, e.p,, Code Civ, Froo. §§ 832-534,

By a 1975 amendment to the wve aticus litigant stitute (Code Civ.
Proc. § 391.6) effeciive Januury 1, 1976, the Legislature continued
the provigion for a mandatory stay by the Ffiling of 3 motion for an
undertaking even when filed after the commencement of trial.
Cal. Stats. 1973, Ch., 381, § 2. This will allow the defendant to
use the motion as & dilatory tactic. Tt would appear preferable to
bring the mandatory stay provision into play only when the motion
in filed early in the litigaticm.

i
‘T
F

it is arguable that due process requires a provision for decreasing
the undertaking when the defendant's probable costs appear less
than upon the initial hearing. See Beaudveau v, Superlor Court, 14
Cal.3d 448, 459-460, 335 P.id 713, <74 , 12! Cal. Rptr. 385,
@ (1975,

i
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court actions.

37. 8ee, e.g,, Code Clv. Teor. § 312

38. See, 2.g., Code U"iv, Froc. §§ 10%R4, 489,110, 485,120

39, See, 2.g., Edoz. Code § 23175(c}; fove. Code §§ 947(b), 95i(b).
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PROPOSED LLEGISLATION

The Comnission's recoumendation would be effectuated by enactment

of the following measure:

An act to amend Sections 39l.1, 830, 102%.5, 1029.6, and lu3d of,
to add Chapter 6.5 (commencing with Section 1340.05) to Title 14 of Part
2 of, and to repeal Sections 391.2, 391.3, 391.4, 391.5, 391.46, 831,
432, 833, 834, and 335 of, tne Code of tivil Procedure, to amend Section
B0O of the Corporations Code, to amead Section 23175 of the Lducation
Code, and to amend Sections 947 and 251 of the Government Code, relating

to undertakings as security for costs and attorney's fees,

The people of the State of California do enact as follows:

Code of Civil Procedure § 391.1 {amended)}

SECTION 1. Section 391.! of the Code of Civil Procedure is amended
to read:

391.1. In any litigation, et amy time within 36 days after
servige of gummens er other and equivalent precess wpen himy & defendant
may move the court 5 uper netiee and hearingsy for an order requiring

the any plaintiff who i

a vexatious litigant to furnish security < as

provided in Chapter 5.5 (commencing with Section 1040.03) of Title 14 of

Part 2 of the Code of Civil Procedure . Tne motion must shall be

baged made on the ground 5 and supported by a showing 5 that &he
piaintiff s o venatious litigant ard that there 1s met & no reasonable

peebabitiey possibility that he the plaintiff will prewail obtain

judgnent #r the litigatiern apgainst the moving defendant.



Comment. This title is revised to incorporate the uniform pro-
cedures for undertakings for costs and attorney's fees enacted in Cnapter
.5 (commencing with Section 1240.05) of Title 14 of Part 2 of the Code
of Civil Procedure. Section 3?1.! is amended toc make the uniforn procedure
applicable to actions by a vexatious litigant. Sactions 391.2 through
391.6 are superseded by the uniform procedures, and are therefore re-

pealed.

968/870

Code of Civil Procedure & 391.2 (repsaled)

SEC, 2., Section 391.2 of the Code of Civil Procedure is repealed.
394-2+ At the hearing uwper sueh motien the ceurt shall consddesr
such eviderneey weitten eof eral; by witmesses er affidavies; &5 may
be matertal ee the ground of the wetienr Ho determinssion made by
the esurt in deternining er ruling wpen the netien shali: ke eoF be
deemed te be & detesmnination of any issuse in the lieipation eor ef

the meries £hpereefs
Comment. See the Comment to Section 391.1,

968/871

Code of Civil Procedure 35 391.3 {repealed)

SEC. 3. Section 391.3 of the Code of Civil Procedure 1is repealed.
3091-3; If; after heariwz the evidence uper the metien; she
court determines thaet the plaiaeiff 13 & vesskious titisant amd &£hat
there i3 nre reaserabie probabitiey that he wiltl prewail #m the litieation
ageinse the movins defendanty the eourt shail erder the plaimeiff
te furmishy for the benefit of sueh meviag defendert; secariey of

sueh nature; in suek amsurt; and withins sueh £ime; 835 the eeurs shall

-13—



£4xr The ameunt of such seeurity may thereaftesr from time te time
be inereased er deereased im the eceurtls discretion uUpoR & shewing

thet the seeurity previded has oF Bay becore inadequate eorF excessiver

Comment. Sece the Comnent to Section 391.°%.

968/872

Lode of Civil Procedure  391.4 (repealed)

SEC. 4. Section 391.4 of the Code of Civil Procedure is repealed,
3%9%-4c When seeurity that has beer ordered furnished 45 ped
furnished as erdered; the litizatien shall be dismissed as £ the

defendant fer whese benefie 4+ was ordered fnrnisheds

Comment. See the Comment to Sectilon 391.1.

I63/073

Code of Civil Procedure § 391.5 (repealed)

SEC. 5, &bSection 391.5 of the Code of Civil Procedure is repealed,
391-5c Upern the terminstden of the ticigpeden the defendant
shaii have recourse te the security in such ameunt as the seurt shall

SeEermine T

Comient. See tue Comment to Sectiom 391.1,

968/374

Code of Civil Procedure § 391.6 (repealed)

SEC. 6. Section 391.6 of the Code of Civil Procedure is repealed.
3916+ Unen a metion pursuant to Seetisn 391:l is filed the

titigation +9 stayed; and the movinp defendant meed mok pieady waeid

-11-



12 days after the motion shall have been denteds; or if prantedy unsil
19 days afeer the reguired geeurtty hRas been furnished and the nevIAS

defendant piven written netiee theresf-

Comment, See the Corment to Section 391.1.

9687175

Code of Civil Procedure 5 430 (amended}

SEC. 7. Section 830 of the Code of Civil Procedure is anended to
read:

830 oefere issuing the summens 4n an azetien fer iibel oF stenders
the elerk shali require a writtes undertakine en the pare of the
piainttff in the sum of ef five hundred dollarg £95003 7 with me teast
twe competent and suffieient suretiess speeifying their eeeupations
and residenees; to the effeeec that +£ the setien is dismissed o
the defendant recovers judgments they will pay the eosts and ehavges
awarded epatnst the plaineiff by judpments; in the pragress ef the
aetieny er or a2 appesi; net exceedinp the sum speeifiedr aAr metien
breught witheut filing the reguired undertalins shall be dismissed-

In any action for libel or slander, the defendant may move the

court for an order requiring the nlaintiff to furnish 4 written undertaking

as provided in Chapter 6.5 (commencing with Section 1040,05) of Title 14

of Part 2 of the Code of Civil Procedure. The motion shall be iade on

the 2round and supported by a shoving that there 1s no reasonable possibility

that the plaintiff will obtain judg.ent against the moving defendant.

Comment., Section 830 is amended to incorporate the uniform procedures
for undertakings for costs and attorney's fees enacted in Chapter 6.5

(commencing witn Section 1U40.05) of Title L4 of Part 2 of the Code of

-12-



Civil Procadure, aud to comport with the constitutional requirements

enunciated in Seaudreau V. Superlor Court, 14 Cal.3d 448, 535 P.2d4 713,

121 Cal. Kptr. 585 (1975). Sections 53i through 335 are superseded by

the uniform procedures, and are therefore repealed.

404/162

Code of Civil Yrocedurc . 331 {repealed)

SLC. 8. Section 331 of the Code of Civil Procedure is repealed,.
e3t+ caeh sureey shell anmex to the uvadertaking an affidavie
that he #5 a resident and heusecholder oF frecholder within the the
eeuntyy and is worth deuble the ameurt speeified in the undertakinay
ever and above ail his Juse debts and tiabilities; eselusive of propecey

exempt from exeeuvtiens

Comment. See the Comment to Section 83¢.

404/163 .

Code of Civil ¥rocedure ; 332 (repealed)

SEC.9. éection 832 of the Code of Civil Procedure is repealed.
832x Within 40 days after the serviee of the Sus-oras any defendant
ey give €8 the pleintiff or his attormey metiee thet he exeepea
€6 the sureties and requires their juctification befere a udae of
the esurt at & speeified time and ptaeer The time sheil ke net less
tharn five or mere thar 10 days afeer the serviece of £he setiees exeept
by consert ef pareiess IThe guatifications of the surettes shall

be 83 required in their sffidavits-

Comment. See the Comnent to Section 30,

~-13-~



4047164

Code of Civil Procedure 7 433 (repealed)

SEC. 19. Section 833 of the Code of Civil Procedure is repealed,

233+ For the purpese of justifiestien cach surety shall attend
before the judge st the time and place memtioned im the netieey apd
ey be examined on oath touehinp his suffieieney im sueh manmer as
the judge deems preperr The exemination shall be redueed £o weietag

3£ either parey desires f&-

Comment. See the Comment to Secction 23U,

4047165

Code of Civil Procedure 7 834 (repealed)

SEC. 11. Section 834 of the Code of Civil Procedure is repealed.
334z If the judge finds the undertakimp suffieient; he shaii
annex the examination to the wndertakinz and ende¥se his approval
upen itr If the sureties £ail te appear er the judse finds either
surety insuffiezent; he shail erder a mew undertaking te be giveny
Fhe judge may 8t any time order a new of additienal undestaking wpon
preef that the sureties have becowme insufficiemt: If a mew or additienal
undertaring 48 ordered; all preceedings in the case shail be gtayed
uitid the nev wndereaking is exeeuted amd filed; with the approvet

of the judpger

Cowwent. See the Comment to Section 3310,
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4041166

Code of Civil Procedure 7 3835 {repealed)

SEC.12. Section 335 of the Code of Civil Frocedure is repealed.
§35r zf &he undertaning as required 43 net filed 4m five days
afeer the srder taerefors the judse oF eourt shail erdes the aetien

dismisgeds
Comment. 5Sece the Comment to Section 5130,

4047167

Code of Civil Procedure @ 1029.5 {amended)

SEC. 13. Section 1929.5 of the Code of Civil Procedure is amended
to read:

1029.5. -(a) Vhenever a complaint for damanes is filed against any
architect, landscape architect, engineer, building designer, or land
surveyor, duly licensed as such under the laws of this state, in an
action for error, omission, or professional negligence in the creation
and preparation of plans, specificatiocas, designs, reports or SUrveys
which are the basis of work perfor=ed or agreed to be performed on real
property, any such defendant may 5 within 30 dars after serviee
of summEensy move the court for am order 7 HPen netice and hesring 5
" requiring the plaintiff to furnish a vritten undertaking = with
2% Teast £we sufficiens Seretiessy 4n the sum of f£ive hurndred dotlaxs
{$598} as seeurity for the cost of defense as previded in subdivisien

{435 whieh may be avarded agatnst sueh plaineiff as provided in Chapter

the Code

of Civil Procedure . The motion shall be wade on the ground and supported

by a showing that there is no reasonable possibility that the plaintiff




wil]l cbtain judgaent apainst the roving Jefendant. Sueh metiens

shaltl be supperted by an affidavit shewins that the elaim apainse
suech defendant i8 frivelomss

At the Rearins upen suen motieny the esurt shalt erder the plaineiff
te £ile sueh seedurtey 3f the defendanmt shews €o the satisfactien
ef the courkt that €3 the plaintiff would net suffer undue econmie
hardship in £iling suech writtern undertakimgs and {i1} there 43 ne
reapenaeble peastbilicy that the piaintiff has a cause of aetierm against
cach nemed defemdant with reopeet £ whem the plaintiff weuld etherwise
be reguired teo file such written undertakingr e appeal shall be
taken £rem any order made pursuant € bhis gubdivisien te £ile eoF
net £o £ile sueh geeuritys

& determination by the court that secarisy eitber shall er shatd
7ot be furnished eF shall be furnished gs te ore or rmore defendands
and por as €0 0€herss shall net be deemed a determination of ary esme
oF mere i56¢es in the aetien or ef the =werits thereefr I£f the eourt ;

uper any sueeh motieny mekes & determination that s written undereaking

be fuwmished by the pleintiff as to any ore er =sfe defendamtsy the
aetion shall be diomissed as £o such deferdant of deferdants; unteas
the seeurity Peguired by the eoure shall have beern furnished withia
sueh reassensbie time a5 may be £ixed by the esurts

(b} This section does not apply to a complaint for bodily injury
or for wrongful death 5 mer o ar actien cemmeneed im a small elsinms
EOUEE |

{e) UYhenever mere tnan ene such defendart is named; the undertaking
shat: be inereased £e the extent of five hundred dellars {53083 fer
eaech sdditional deferndent in whose faver sueh undertaking 45 erdered

rot t£o execeed the total of three theousand doliars £53;5883<
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4> Im any aetien reguirin:s & writtem undertaking es preovided
in this seesiery upeor the dismissal of she setion or the awavrd of
judgment te the defendant; the eeurt shall require the plaintiff
te pay the deferdantls eests ef defense autherized by }aw, Any sureedes
shall be risbie for sueh costs in sn ameunt net te exceed the sum
of £ive hundred deilars {5300} for ecach defendent with respeet €o
whem sueh sureties have exeecuted g writtem umdertakingr If the nlaimeifé
preveils im the aetien apainst any defemdant with respeet to whem
sueh seeurity has been fileds; sueh defendant shall pay the eest te
plaineiff of ebeaining sueh written undertakings

Comment. Section 1029.5 is amended to incorporate the uniform

procedures for undertakings for costs enacted in Chapter 6.5 (com encing
with Section 1040.05) of Title 14 of Part 2 of the Code of Civil Procedure.

404/170

Code of Civil Procedure % 1029.¢ {amended)

SEC. 14. 3Section 1029.6 of the Code of Civil Procedure is amended
to read:

1029.6. +£a&3¥ Uhenever a complaint for damages for personal injuries
is filed agaiust a physician and surgeon, dentist, registered nurse,
dispensing optician, optometrist, pharmacist, registered physical ther-
apist, podiatrist, licensed psychologist, osteopath, chiropractor,
clinical laboratory bioanalyst, clinical laboratory technologist, or
veterinarian, duly licensed as such under the laws of this state, or a
licensed hospital as the employer of any such person, in an action for
error, ommission, or negligence in the performance of professional
services, or performance of professional services without consent, any

such defendant may 5 withim s9ix menths after serviece of SUMMORST
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move the court for an order ; upem metiee to piaintiff and a1l defendants
hRaving appeared in the aetierm; and hearings requiring the plaintiff to
furnish a written undertaking y with at leasst twe suffieient sufetiessy

iR & Sum net te exeeed £ive hundred dellars {5590); er te depesie

sueh SuR of equivalent seeuriey epproved by the eourt with the elerk

ef Ene eouFE; as security for the eosts of defense as provided im
subéivision {d}; whieh may be avarded apatnst such pteinedff as provided

in Chapter .5 (commencing with Section 1940.05) of Title 14 of Part 2

of the Code of Civil Procedure . ‘he motion shall le made on the ground

and gupported b

2 showing that there is no reasonable possibility that

the plaintiff will obtain judguent against the moving defendant,

Sueh meeien shall be suppereed by affidavit shewimg that the claim .
against sueh defendant is friveleus+ 4ny defendapt kavims appeared
in the setien and within 30 days after receipt of netiece may foin
with the moving party regquesting an order under this seetien as te
sueh additienat defemdarntr The £ailure of any defendent to fmin with
the meving parey shell preeiude each suek defendamrt frem subsequentiy
reguesting an order under this seetions

At the hearisg upem such motiony; the esurt shall erder the plaintiff
to fu¥mish sueh seeurity if the defendsnt shews te the satisfaesien
of the ecourt thats {i} the pleintiff would net suffer undue ecomsmie
hardship in filing sueh written undertahking er making sush depesit
and tii} there +5 ne reasenable pessibility that the plaintiff has a
cauge ef setien against eaech nemed defendant with respeet ke whem
the plaintiff would otherwise be reguired te file sueh writéen andexeakinpg

oFf make sSeeh depositr

-11=



A determination by the ceurt that seeurity either shail er shaii
not be furnished or shail be furnished as te one or more defendants
and not an to ethers; shall net be deemed a determinacien of any
one sr more igsues in the aectisn or of the meries theveefy I£ the
eourty upon any such mesison; makes a determénacion that a weiteen
undereaking or depesit be furnichad by the plaineiff ao to any one
or movre defendant,the setien shall be dismissed as to suech defendans
or defendanesy uniess the seeurity required by the ecoure shaii have
been furnished within such reasenable tiéme as may be fixed by the
eoupey

b3 Fhis seetien does nee appiy te a ecomplaine in an astien
commenced ¢n o smali claims eourss

e Whenever more thap ene such defendant is namedy the undeveaking
or deposit sheil be ineressed te the extent of not eo enceed five
hundred doiiars (6500} feor ench addieional defendant in whese fover
sueh undereaking er deponit ts ovderedy not to enceed the total of
ene thousand dellare {§1:0003-

€4} 3In eny aection vequiving o writeten undereaking or depeatt
&0 provided in ethis section; upen the dismissal of the acpion ov
the avard of judgment te the defendanty the court shall requive the
pieineiff eo pey the defendantls ecurt costsr Any sureties shalil
be iiable for suek costs in en ameunt net te exceed the gum of five
hundeed dellars ($300) or the ameunt of the underitakingy vhichever
8 lessevy for eaeh defendant with respecé te vhem sueh suresies
have exeeuted a written undercaking or the plaineiff hae made a depoetetr
£ sire plainttff prevails in the aetion apainae any defendant wieh

respeet to whem sueh seeurity has been filed; sueh defendant shall
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pay ene eosts te plaintiff ineurred in ebtaining sueh written undertaling
ex depesit and defending the motien for dismissal suthevised by this
geettonr

{e} Wnenever a cemplaint deseribed in subdivisien {a) requests
an eward of exemplary damspesy any deferdant apainst whem the damages
are sought may meve the eourt fer am ex parte erder requiring the
plaintiff e file a corperate surety bend; appreved by the eourts
oF make a cesh deposit ¢n an ameunt fixed by the eourt:r Upen the
£4ling eéf:2:§937 the court shail require the plaineiff to file the
bond or make the cach depesier In no event shall the bond sr eash
deposit be tese than twe thousand five hundved doilars €627500)y
The bond or eash depesit shail be cenditicnmed upen payment by £he
plaintiff of ail eests ard reacemeble attermeyls fees tneurved by
the defendant in defending ageinst the requese fer the avard of exemplary
damagess as determined by the eoure; ££ the plaineiff fails se vesover
any exemplary demegesr ¥The erder reguiring the bend er eash depesie
ehell require the Sond o be f£iled or cash depesit te be made with
the elerk ef the court net later than 30 days after the srder $s
servedr If the bonmd 15 no: filed or the cash deposit 5 net made
within sueh peried; upen the smotien of the defendant; the eourt shaid
sprike the pertion of the eomplsimt whieh requests the award of exemplary
damagess

£} Any defendant £iling a motion under this seetien er joining
with & meving party under this seetiem is preeciuded frem subsequently
£4ting 2 motieonfor sumeary juégmenﬁv

{g} Any defendant filing a motien for summery judgment 45 precluded
from subsequently filing a metiens er jeining with e meving partyy
undes this seetiens

—F ()



Comment, Section 1029,6 1s amended to incorporate the uniform pro-
cedures for undertakings for costs enacted in Chapter 6.5 (commencing
with Section 1040.05) of Title 14 of Fart 2 of the Code of Civil Procedure.

4047174

Code of Civil Procedure 5 1030 (amended)

SEC. 15. Section 1030 of the Code of Civil Frocedure is amended to
read:

1030, (a) When the plaintiff ia an action or special proceeding
resides out of the state, or is a foreign corporation, seeurtey for
the eosts and eharges; which may be awsrded apeinst sueh plaineiffs
may be required by the defendantr When reguived; all precesdings
én the getion ow speeial proceedings must be stayed untii an undeweakingy
exeeuted by twe or more persony is filted with the elerk,sr with the
judge if there be ne eleri; te the effeet that they will pay sueh
eonts and eharges as may be awarded againse the plaineiff by Judpments
or in the pregress of the aetien er speeinl prececeding, not excceding
the sum eof three hundred doliars ($300)r A new et an addieienal
undereahing may be ordered by the eourt or judge; upen preef thae
the eriginal undertaking is insuffieient seecurity; and proecedings
in the action or speeial preceedinsg staved umtil sweh new or addéitienat
undertaking 49 executed and £iledr Any stay ef prececedings prented
dnder the provisiens of this seetien shali extend te a perisd 10
days afeer serviee upen the defendant of writtem mnotice of ethe E4iing
of the required undereakings

After the tapse of 30 days frew the serviee of notice that seeuviey
ip requiredy or of an erder fer new or additional seeurity; upen
preof thereef; and that me underveaking ae required has been f£iled;
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the eeurt or judse; may order the actieon or speeinl proecceding to be

diomissedr the defendant may move the court for an order requiring the

plaintiff to furnigh a written undertaking as provided in Chapter 5.5

e — — — — S—— YRS  wPuisia

Civil Procedure.

(b) The motion shall be made on the ground and supported by a

showing that the plaintiff is one described in subdivision (a) and that

there is a reasonable pogsibility that the moving defendant will

obtain judgment in the action or special proceeding.

Comment. Section 1030 is amended to incorporate the uniform
procedures for undertakings for costs and attorney's fees enacted ino -Chapter
6.5 (commencing with Section 1040.05) of Title 14 of Part 2 of the Code
of Civil Procedure. The purpose of this section 1s primarily to secure
an award of costs in favor of the defendant which would otherwise be
difficult to enforce against a nonresident plaintiff. Therefore, this
section allows the defendant to require an undertaking for costs whenever
there 1g a reasonable possibility that the defendant will prevail in the
action. Cf. Bell v. Bursom, 402 U.S. 535, 540 (1971).

4047176

Chapter 6.5 {commencing with Section 1040,05) of Title 14 of Parc 2
of the Code of Civil Procedure {added)

SEC. 16. Chapter 6.5 {commencing with Section 1040.05) is added to

Title 14 of Part 2 of the Code of Civil Procedure, to read:

CHAPTER €.5. UNDERTAKINGS FOR COSTS AND ATTORWEY'S FEES

5 1040.95, Application of chapter

1040.05. (a) This chapter applies only to an action or special
proceeding to which it is specifically made applicable by statute.
(b) This chapter does not apply to any action commenced in a small

claims court.
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Comment. Subdivision (a) of Section 1040.05 limits the application
of this chapter to actions or special proceedings where a separate
statute so provides. L.g., Code Civ. Proc. s» 3%91.1 (actions by vexa-
tious litigant in propria persona), 830 {actions for libel and slander),
1029.5 {malpractice actions against architects and others), 1023.6
(malpractice actions against licensed health professionals), 1030 (ac-~
tlons by nonresident plalatlff); Corp. Code § 400 (shareholder deriv-~
ative suits}; Educ. Code 3 23175 (actions against Regents of the Uni-
versity of California): Govt. Code 3% 947 (actions against public en-
tity), 951 (actions against public employee). The chapter does not apply
to a myriad of situations vhere a damage bond may be required.

Subdivision (b) makes the chapter not applicable to an action
commenced in a small claims court. This generallzes the substance of
provisions formerly found in Government Code Sectiomns 347(b) and 951(b),
Education Code Section 23175(c), and Code of Civil Procedure Sections
1029.5(b) and 1029.6(b).

This chapter affords a procedure for the defendant to compel the
plaintiff to furnish an undertaking for costs and attorney's fees which
comports with constitutional due process requirements. 5See Beaudreau
¥. Superior Court, 14 Cal.3d 443, 535 P.2d 713, 121 Cal. Rptr. 585
(1975).

190/880

t 1040,10, Costs and attorney's fees defined

1040,10, As used in this chapter:

(a) "Attorney's fees" means such reasonable attorney's fees as the
defendant may, apart from this chapter, become entitled to recover from
the plaintiff,

(b) "Costs" means the allowable costs which may be awarded in
favor of the defendant and against the plaintiff.

Comment. Sectilon 1040.10, which defines ‘attorney's fees" and

“costs,"”

malkes clear that recovery of attorney’s fees must be authorized
by independent provision of law to come within the scope of this chapter.

See, e.g., Code Civ. Proc. iy 391(c), 836; Corp. Code § 300(d).
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4047177

5 1040,15. ifotion of plaintiff to require undertaking for costs
and attorney's fees:; supporting affidavit

1040.15, At any time after the filing of the complaint, the defendant
may move the court, upon notice, for an order requiring the plaintiff to
furnish a written undertaking as security for costs, attorney's fees, or
both., The defendant shall, in an affidavit in support of the motion,
set forth with particularity the nature and amount of the costs, attorney's
fees, or both, it has incurred and expects to incur by the conclusilon of
the action or special proceeding.

Comment. Section 1040.15 authorizes the defendant to move for an
order requiring the plaintiff, in actions to which this chapter 1s
applicable, to furnish a written undertaking as security for costs,
attorney's fees, or both, as defined in Section 1040.10. Under Code of

Civil Procedure Section 2015.5%, the defendant may submit a declaration
in lieu of the affidavit required by this sectilon,

404/178

v 1040,20. ltearing and determination of motion

1040.20, The court shall order that the plaintiff file the under-
taking in an amount specified in the court's order as security for
costs, attorney's fees, or both, 1f the court, after hearing, finds that

the grounds for the motion have been establiched.

Comment. Section 1040,20 requires the order for an undertaking if
the grounds for the motion have been established. Initially, the de-
fendant must show that the actlon or speclal proceeding i1s one in which
an undertaking is authorized by statute, 3ee Comment to Section 1040.05.
The grounds for the motion are set forth in the authorizing stactute and
are derived from the underlying purpose of the stactute,

Where the primary purpose of the statute 1s to deter frivolous
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litigation, it must be established that there 1s no reasonable pos-
gibility that the plaintiff will prevail. See Code Civ. I'roc. 5 391.1
(vexatious litigant in propria persoma), 830 (actions for libel or
slander), 1029.5 {actions against architects and others), 1029.6 {actions
against licensed health professionals); Fduc. Code & 23175 (actions
agailnst legents of the University of California): Govt. Code ;i 47
(actions against public entity), 951 (actions against public employee).
Cf, Corp. Code I 800(c) (shareholder cerivative suits). Where the
primary purpose of the statute is to secure an ultimate award of costs
in the defendant’s favor which would otherwise be difficult to collect,
it must be established that there is a reasonable possibility that the
defendant will prevall. See Code Civ. Proc. 3 1030 {(nonresident plain-
tiff).

404/179

y 1040.25. Amount of undertaking

1040,25. The amcunt of the undertaking shall be an amount equal to
one and one-half times the probable allowable costs and attorney's fees
the defendant has shown it will have Incurred by the conclusion of the
action or special proceeding. The amount of the undertaking initially
determined may be increased or decreased by the court, after further
hearing upon noticed motion, if the court determines chat the under-
taking has or may become inadequate or excessive because of a change in
the amount of the probable allowable costs, attorney's fees, or both,
which the defendant will have incurred by the coneclusion af the action
or special proceeding.

Comment., Section l1U40.25 sets the amount of the undertaking at one
and one-half times the defendant's probable allowable costs and, where
authorized, attorney's fees. Although the language of this section 1s
mandatory, the court has the common law authority to dispense with the

undertaking if the plaintiff is financially unable to comply. E.g.,
Conover v, Hall, 11 Cal. 3d 342, 523 P.2d 682, 1!4 Cal. Rptr. 642 (1974),
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If the court orders the undertaking increased as authorized in this
gection, the time period for compliance provided in Section 1340.30

applies.

4047180

§ 1040,30. Time for filing undertaking; effect of failure to file

1040.30, Any plaintiff required co file, refile, or increase an
undertaking shall deo so within 20 days after service of the court's
order requiring it or within such greater tiwme as the court =ay allow,
If a plaintiff fails to comply with this sectiom, the plaintiff's action
or speclal proceeding shall be dismissed as to the defendant in whose
favor the order requiring the undertaking was made.

Coment. Section 1040.30 requires the plailntiff to file the under~
taking within 20 days after the order requiring it, or within such
preater time as the court may allow, or suffer dismissal as to the
moving defendant. Fallure to file within the prescribed time is not
jurisdictional, and the court may accept a late filing. L.g., Boyer v,

County of Contra Costa, 235 Cal. App. 24 111, 115-118, 45 Cal. Rptr. 58,
61-63 (1965},

4047305

§ 1040,.35. Sureties

1040.35. Fxcept as provided in Section 1056, the undertaking shall
have at least two sufficieat sureties to be approved by the court. If
the undertaking is given by individual sureties, the defendant may give
notice to the plaintiff that the defendant excepts to any surety and
requires the appearance of such surety before the court at a time speci-
fied in the notice for examination under cath concerning the surety's
sufficiency, If the surety fails to appear, or if the court finds the
undertaking insufficient, the court shall order that a new undertaking

be given,
-2i—-



Coument, Section 1040.35 requires the undertaking to have at least
two sufficient sureties, except, where the surety 1is an insurer de-
scribed In Section 10536, one such surety will suffice. Thls section
sets forth the procedure for excepting to an individual surety. Excep~-
tions to a corporate surety are as provided in Sections 1057a and 1057b.
If the court finds a surety insufficient and orders that a new under-
taking be given, the time period for compliance provided in Section
1040,30 applies.

406/162

. 1040.40, Stay of proceedings

1040.40, (a) If the defendant's motion for am order requiring an
undertaking is filed within 30 days after service of sumuons on such
defendant, no pleading need be filed by such defendant and all further
proceedings shall be stayed until 10 days after the motion 1s denied or,
if granted, until 10 days after the required undertaking has been filed
and the defendant has been given written notice of the filing.

(b} 1If the defendant's motion for an undertaking is filed later
than 30 days after service of summons on such defendant, if the de-
fendant excepts to the sureties, or if the court orders the amcunt of
the undertaking increased, the court may in its discretion stay the
proceedings not longer than 10 days after a sufficient undertaking has
been filed and the defendant has been given written notice of the filing,

Comment. Section 1040.40 provides for a mandatory stay of the pro-
ceedings if the motion for an undertaking is filed within 30 days after
the moving defendant is served with summons, and for a discretionary

stay if the motion is later filed. Tie court nmay thus consider the

timeliness of the motion, and whether a stay might delay trial.
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% 1040,45, Limitation on effect of court's determinations

1040.45, The determinations of the court under this chapter shall
have no effect on the determimation of any issues on the merits of the
action or special preoceeding, and shall not be given in evidence nor

referred to in the trial of any such action or proceeding.

Comment. Sectlon 1040.45 prevents any determination of the court

on a motion for an undertaking from affecting the nerits of the litigation.

406/164

§ 1040,.503., Laforcement of liability on undertaking

1040.50. 1If at the conclusion of the action or speclal proceeding
the defendant is legally entitled to recover costs, attorney's fees, or
both, the defendant may proceed against the sureties on the undertaking
provided pursuant to this chapter as provided in Section 1058a. A
motion to enforce liability on the undertaking nay not be filed more
than one year after the judgment becomes final. A judpgrent of liability
on the undertaking shall be in favor of the defendant and against the
suretles and may be enforced by the defendant directly agalnst the
sureties. The liability of the surety is limited to the amount of the
undertaking. lothing in this section affects any right of subrogation
of a surety against its priancipal.

Comment. Section 1040.50 supplements Section 1053a which allows a
motion t¢ enforce liability on the undertaking to be directed to the
sureties., Although Section 2845 of the Civil Code formerly allowed a
surety to require its ecreditor to proceed first against its principal, a

1972 amendment to Section 2845 made that euxpressly "subject to the
provisions of Section 1058a . . . ." Cal. Stats. 1972, Ch. 391, % 1.
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Section 1040.50 makes clear that the liability way be enforced directly
apgainst the sureties. The one-year limitation period of this section

for such a motion does not affect the limitation period applicable to an
independent action against the surety. See, e.g., 2 B, uvitkin, California
Procedure, actions . 298, at 1144 (Ud ed. (970). Taie s=ction limits

only the sureties' liability. The sureties' principal (the plaintiff)
remains liable to the full extent of the defendant's allowable costs and,

if recoverable, attorney’'s fees.
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move the court for an order requiring the plaintiff to furnish a

-written undertaking as provided ip Chapter 6.5 {(commencing with Section

1040.05) of Title 14 of Part 2 of the Ucde of Civil Procedure . The
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against the moving defendant.
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Comment, This section 1s amended to incorporzte the uniform pro-
cedures enacted in Chapter 6.5 {commencing with Secrion 1540.05) of
Title 14 of Part 2 of the Code of Civil Procedure to satisfy the constitutional
requirement of a due process hearing hefore an undertaking may be required.
See Beaudreau v, Superior Court, 14 Cal.3d 448, 535 P.2a 713, 121 Cal. -
Rptr. 385 (1975).
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move the court for an order veguiring the plaintiff to furnishk a

written undertaking as provided An Chapter 5.3 (commencing with Section
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