#63.60 10/28/75

Memorandum T5=T4

Subject: Study 63.60 - Admissibility of Duplicates

At the last meeting, the Commission approved the Recommendation Relating

to the Admissibility of Duplicates in Evidence for printing and requested

that the staff prepare a memorandum for the November meeting containing the
staff suggestions for revisions to permit admission of a duplicate of a cere
tified copy of a public record. After the Commission has determined the nature
of the revisicns that should be made, the approved recommendation is to be ree
vised accordingly.

The guestion raised by Commissicner Miller concerning a duplicate of a
certified copy of a public record has caused the staff to review the approved
recommendatlion. Tpere are two alternative methods of dealing with this problem:

(1) Amend Sectlon 1530 of the Evidence Code to provide that a duplicate

of an attested or certified copy is as admissible as the athested or certified
copy itself unless {1) a genuine question is raised as to the authenticity of
the attested or certified copy or (2) in the circumstances it would be unfair
to admit the duplicate in lieu of the attested or certified copy itself. The
draft of the amendment to Section 1530 to make this addition is attached as
Exhibit I. The staff does not recommend this alternative for the reason
indicated below.

(2) Revise the approved recommendation to substitute language contained

in the Federal Rule for the language contained in the approved recommendation.

The approved recommendation provides in part:

A duplicate of a writing "1s not made inadmissible by the best
evidence rule” unless . .

The Federal Rule, on the other hand, provides:

A duplicate [of a writing] "is admissible to the same extent as"
[the writing itself] unless .



Upon reviewing the matter, the staff has concluded that the federal language
is better than the language used in the approved recommendation. The federal
languase avoids a possible objection based on 2 technical failure to satisfy
some requirement such as producing an original attested or certified copy

of an official record. We think that the standard "is admissible to the same
extent as" makes the duplicate the eguivalent to the writing itself. The pro-
ponent can use the duplicate if he can satisfy both (1) the requirements

for admission of the duplicate instead of the writing itself and (2) the re-

qulrements for admission of the writing itself. Thus, if the duplicate meets
the requirements for admission of the duplicate, it is admissible if the writing

itself gualifies for admission under a hearsay exception or if the vriting

1tself is admissible -not as an exception fo the Learsay rule but és evidence
of an ultimate fact in the case {e.g., a will or a centract). Using the federal

language would, for example, make admissible a duplicate of a marriage, bap-
tismal, or similar certificate (see Section 1316) where there is no dispute as
t0 the authenticity of the certificate itself.

The approach we suggest--to adopt the federal language--is consistent
with that used in Section 1550 {set out on page 4 of the attached recommenda-
tion).

If the Commission selects the first alternative, we could add the sec-
tion attached as Exhibit I to the proposed legislation set out in the recom-
mendation and could note the recommended amendment to Section 1530 in &
footnote in the preliminary portion of the recommendation. If the Commission
selects the staff recommended second alternative, the attached revised staff
draft of the recommendation is submitted for Commission approval for printing.

We propose to locate the new statute as a new Article 5 in Chapter 2 of

Division 11. This division would then be organized as follows:

-



DIVISICN 11. WRITINGS
Chapter 1. Authentication and Proof of Writings
Article 1. Requirement of Authentication
Article 2. Means of Authenticating and Proving Writings

Article 3. Presumptions Affecting Acknowledged Writings and Official
Writings

Chapter 2. Secondary Evidence of Writings
Artiecle 1. Best Evidence Rule
Article 2. Official Writings and Roecorded Wpitings
Article 3. Photographic Copies of Writings
Article k. Production of Business Records

Article 5. Duplicates [new]

Chapter 3. Official Writings Affecting Property

Attached as Exhibit II is a letter Trom The Honorable Mr. Justice Zelling,
Chairman of the law Reform Committee of South Australia. He makes two suggestions
concerning the recommendation:

(1) He suggests that the word "equivalent" which appears before "technigue"
in the provision defining a "duplicate" be deleted. The reagson is that "it seemed
to us that provided any technique aceurately reproduced the writing itself the
fact it was not 'equivalent' was immaterial.” Although this is a good point, the
staff does not recommend the change because we 3o not want to unnecessarily depart
from the language of the federal rule.

(2) He suggests that where one side sends & document to the other side saying
it 1s a true duplicate then the document is admissible against the party who sent
it. The staff does not see the necessity for adding such a provision. We believe
that the duplicate would be admissible as an admission the party sending it even
if it did not otherwise qualify under the rule relating to the admission of
duplicates.

Respectfully submitted,

John H. DeMoully
Executive Secretary -Tm



"Memorandum 75«73
EXHIBIT I

Evidence Code § 1530 (amended}. Copy of writing in officisl custody

SEC. 2. Bection 1530 of the Evidence Code is smended to read:

1530, {a) A purported cepy of & writing in the eustody of
s public entily, or of au cntry ia sach o writine, s prima facie
evidenes of the existence and content of such writing or entry
if:

{1} The copy purporis to be poblislicd by the authorigy of
the nation or state, or public entity therein in which the writ.
ing is kept ; :

{2) The office in which the writing is kept is within the
United States or witkin the Pansma Canmpl Zoene, the Trust
Territory of the Pacifie Isiands, or the Ryukyu Islands, and
the copy is attested ar certified as a correet copy of the writing
or entry by a publie pumploeyee, or a deputy of o public em-
ployee, haviny the legal eustody of the writing; or

{3} The office in which the writing is kept is not within the
United States or any other place deseribed in paragraph (2)
and the copy is attested as a eorrect copy of the writing or
entry by a person havinp authority to make attestation, The
attestaiion must be accompanied by a inal statement certifving
the penuinenesa of the gipnature and the nfficial position of (1)
the person who attested the eopy as & correct copy or (i) any
. foreign official who has certiiled either the genuineness of the

gignature and official position of the person attesting the copy
or the genuvineness of the signature and official position of
ancther foreign official who has executed & simitar certifieate in
a chain of such cerlificates bepinning with a certifiente of the
gennineness of the signature and official position of the person
gttesting the copy. Exeept as provided in the next sentence,
the final statement may be made only by a secretary of an
embassy or legation, eonsul penersl, consul, vice eonsul, or
consular agent of the Vnited States, or & diplomatie or eon-
sular official of the forelgn eountry ussirned or acoredited to
the United States. Prior to January 1, 1971, the final state-
ment may also be made by & sceretary of an cmbassy or
legation, ronsul general, consul, viee consul. eansuiar agent. or
other officer in the foreirn serviee of the United Siutes sta-
tioned in the nation in which the writing is kept, authenticuted
by the seal of his ofiee. If reasonnble opportunity has been
given to ull parties to investisate the authentteity uudd weeuriey
of the docyments, the court may, fur good cause shown, (10
admit an attested copy without the final statement or (ii) per.
wit the writing or entry in foreign custody to be evidenced by
an attested summary with or without & fina! statement,

" (b) The presumptions established by this section are pre-
sumptions affecting the burden of producing evidence.



{c) For the purposes of this section, a duplicate {as defined in

Section 1500.5) of an attested or certified copy is as admissible as the

attested or certified copy itself unless (1) a genuine question is raised

&8s tQ the authenticity of the attested or certified copy or (2) in the

circumstances it would be unfair to admit the duplicate in lieu of the

attested or certified copy itself.

Comment. Subdivision (c) has been added to Section 1530 to provide
a hearsay exception and an exception to the best evidénce rule for cases
where & duplicate of a certified or attested copy 1s offered in evidence
and there is no dispute concerning the authenticity of the attested or
certified copy itself. For a discussion of the requirements of subdivision
(c), see the discussion of the general comparable provision in the Comment

to Section 1500.s.
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The Secretary,
California Law Revision Commission,
School of Law,

Stanford University,

STANFORD.

CALIFGRNIA, 94305. U.S.A,

Dear 8ir,

Thank you for sending me the draft reports relating
to admissibility of duplicates in evidence and revigion of
your attachment law. Unfortunately I cannot comment on them
by the date requested in each case asa they have” only reached
me today. ’

. With regard to the report on admissibility of
duplicates in evidence we are working in this field at the
moment and our ultimate recommendation will be very much
along the lines of your new 1500.5 but there are two
suggestions which may or may not be of any use to you which
come out of our experience.

Our first draft, eguivalent to your subclause (a)
leaving aside immaterial variations, was somewhat similar to
YOours. We ultimately struck out the word ‘equivalent’
before 'technigue' because it seemed to us that provided any
technigue accurately reproduced the writing itself the fact
it was not "eguivalent” was immaterial. The reason which
caused us to do this was that the old press copy technique
of producing duplicate letters and opinions by press copies
has been obsolete in South Australia for at least fifty years
and possibly even longer in California, although there was a
time when every law office had its press in order to obtain
copies but press copies still turn up in suits to gquiet title
or in relation to estates which present questions on the
ultimate winding up after the falling in of a lengthy life
estate and in other similar cases and it seemed to us that
provided the writing was accurately reproduced the word
"equivalent" did not add anything to the general defintbn
and accordingly we struck it out.

The other matter is that we have recommended that
where one side sends a document to the other side saying that
it ig a true duplicate then the document is admissible against
the party who sent it, pomermr e it smtg



California Law Revision Commission 2. 8th October, 1975

This comes up most frequentiy in the case of estate
agents'® contracts. Yery freguently one party, usually the
purchaser, does nnot get = copy of the coutract at the time,

A week or a fortnight later he wahkes up “o his mistake, writes
to the estate ageat and says 'please let me have a copy of the
contract’, The esta’e agent takes ouvt his pro formafor land
sales contracts and types in all the missing parts including
all the signatures sou that technically it is not a duplicate.
Nevertheless the estate agent as agent for the vendor sends
to the purchaser a document with a letter saying: this is

a correct duplicate of the original in my office. We see no
reason why if one party or his agent warrants a document to

be a correct duplicate even though it would not fall within
your subsection ({a) it should not be used against the man who
has warranted it to be a correct duplicate.

I hope these comments may be of some use and will
have arrived in time for their consideration by you.
* I have read your revision of the attachment law
paper with great interest. We of course have no due process
requirements as you have and although we have been working in
the sphere of attachment and execution the historical back-
ground as between your State and ours has varied over a long
period of time and I doubt whether I can make any useful
comments on this paper.

=

Yours ,sincerely,

{Chairman) .
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STATE OF CALIFORNIA ) EDMUNE G. EROWHN JR., Gerernor

CALIFORNIA LAW REVISION COMMISSION

STAMNFORD LAW SCHOOL
STANFORD, CALIFORNIA P4305
(415} 49710 Hovember 10, 1975

To: THE EONORABLE EDMURD C. EBROWE JR.
Governor of Celifornie and
THE LEGISLATURE OF CALIFORRIA

The Evidence (Code wag enacted in 1965 upon reccemendation of the
Law Revigion Commission. HResolution Chapier 130 of the Statutes of
1965 directs the Commission to continue to study the law relating to
evidence, Pursuant to thig directive, the Commission has engaged In
a continuing study of the Evidence Code to determine whether any sube-
stantive, stechnical, or clarifying changes are needed.

This recommendation is submitted as a result of this continuing
review, It deale with the admisszibility of duplicates in evidence,

Regpectfully submitted,
MARC SARDSTROM
Chairpan



#63 October 22, 1975

RECO'LIERDATION
relating to
ADHMISSIBILITY OF DUPLICATES IN EVIDENCE

The development of accurate methods of copying documents and writ-
iags and the commonplace use of methods of reproduction which produce
coples 1dentical to the original have resulted in a reexamination by the
courts and evidence authorities of the need for the production of orig-
inal writings as required by the 'best evidence rule."1 The newly
adopted Federal Rules of Evideﬁce,2 while generally continuing the
requirement of the productlon of the original,3 contain a provision--
Federal Rule of Evidence 1003~-permitting admission into evidence of a
"duplicate.” This rule provides:

A duplicate 1s admissible to the same extent as an original unless
(1) a genuine question is raised as to the authenticity of the
original or (2) in the circumstance it would be unfair to admit the
duplicate in lieu of the original.

Federal Rule of Evidence 1N01(4) defines a duplicate as:

[A} counterpart produced by the same impression as the original, or
from the same matrix, or by means of photography, including en-
largements and miniatures, or by mechanical or electronic re-
recording, or by chemical reproduction, or by other equivalent
techniques which accurately reproduces the original,

In a recent California case, Dugar v, Happy Tiger Records, Inc.la

the court was presented with the question whether photostatic or “xeroxed

1, See C. McCormick, Evidence § 236 (2d ed. 1972}; 4 J. Vigmore, Evi-
dence § 1191 {(Chadbourn rev. 1972); B, Witkin, California Evidence
3 090 {(3d ed. 1966). Indeed, one commentator has suggested that
the best evidence rule be eliminated completely as having outlived
its usefulness. Broun, Authentication and Contents of Writings,
1969 Law and the Social Order 611 (1969},

2, Pub. L. ilo. 93-595 (Jan. 2, 1975).
3. Pub. L. do. 93-595, Rule 1002 (Jan. 2, 1975).
4. 41 Cal. App.3d 811, 116 Cal. Rptr. 412 (1974).




coples of original invoices prepared specifically for the litigation
could be used as evidence without either producing or accounting for the
original. The court--while noting that comuentators have urged the
adoption of the broad federal "duplicate origimal’ rule--stated that
photostatic coples such as those offered in that case are secondary
evidence which are made inadmissible by the best evidence rule, Zvidence
Code Section 1500, unless they fall within one of the statutory exceptions.5

Under Evidence Code Section 15006 the content of a writing normally
must be proved by the original writing itself and not by a copy of the
writing or testimony as to its content. Thie only circumstances under
which secondary evidence may be used are specifically set out in the
-::ode.7 Additionally, the prior case law, which required that a copy of
the original writing be shown to be unavailable before testimonial
evidence of its contents would be admitted, was codified in the Evidence
Code.8

In California, carbon copies produced contemporaneously with the

original writing have generally been accepted as duplicate originals and

Id. at 8l6-317, 116 Cal. Rptr. at 415.
6. Section 1500 provides:

Except as otherwise provided by statute, no evidence other
than the writing itself is admissible to prove the content of
a writing. This section shall be known and may be cited as the
best evidence rule,

7. Evid. Code 45 1501 (lost or destroyed writing), 1502 (unavallable
writing), 1503 (writing under control of opponent), 1504 (collater-
al writing), 1505 (other secondary evidence if proponent does not
have copy}, 1506 {(copy of public writing), 1507 (copy of recorded
writing), 1508 {other secondary evidence of public or recorded
writing}, 1509 (voluminous writings), 1510 (copy of writing pro-
duced at hearing), 1530 (writing in official custody), 1532 (offi-
clal record of a recorded writing), 1550 (photographic coples made
as business records), 1551 (photographic coples where original
destroyed or lost), 1562 (copy of business records).

3. See Evid. Code (3 1505, 1508, and Cowments thereto,



have been introduced without the necessity of showing that the original
is unav.a:i.la‘bltie.('i The courts have relied on the fact that the carbon
copy 1s in fact prepared at the same time as the original as, for exam-
ple, a carbon of a sales receipt. Thus, the possibility of error aris-
ingz from subsequent hand copying 1s eliminated. However, the rule
regarding carbon copies was not, either in California or in other states,
extended to cover modern photographic or electronic reproduction. 1In

advocating the extension of the rule regarding carbons to copies pro-

duced by modern technologlcal copying techniques, llcCormick states:10

The resulting state of authority, favorable to carbons but
unfavorable to at least equally reliable photographic reproductions,
appears inexplicable on any basis other than that the courts,
having fixed upon simultaneous creatlion as the characteristic
distinguishing of carbons from coples produced by earlier methods
have on the whole been insufficiently flexible to modify that con-
cept In the face of newer technological methods which fortuitously
do not exhibit that characteristic. Insofar as the primary purpose
of the origilnal documents requirements is directed at securing
accurate information from the contents of material writings, free
of the infirmities of memory and the mistakes of handcopying, we
may well conclude that each of these forms of mechanical copying is
sufficient to fulfill the policy. Insistence upon the original, or
accounting for it, places costs, burdens of planning and hazards of
mistake upon the litiganta. These may be worth imposing where the
alternative i{s accepting memory or handcopies, They are probably
not worth imposing when risks of 1naccuracy are reduced to a mini-
munt by the offer of a mechanically produced copy.

In 1951, California made a significant advance in the recognition
of photographically reproduced copies of writing by enacting the Uniform
Fnotograpnic Coples of Business and Public Records as Evidence Act.ll As
amended, this provision--which 1s presently Tvidence Code Section 1550--

provides:

9. Edmunds v. Atchison, T. -« S5.F. Ry., 174 Cal. 246, 162 P, 1038
(1917}, People v. Lockhart, 200 Cal, App.2d 862, 871, 19 Cal. Rptr.
719, 725 {1964). See Pratt v. Phelps, 23 Cal. App. 755, 757-738,
139 P, 906, 907 (1914). For a compilation of cases from other
states, see Annot., 65 A,L.R.2d 342 (1959).

10, C. McCormick, Evidence § 236, at 569 (2d ed. 1972).

11. <Cal. Stats. 1951, Ch. 346, % 1, as amended by Cal. Stats. 1953, Ch,
294, % 1; 9A Uniform Laws Ann. 584,



A photostatic, microfilm, microcard, minlature photographic or
otiter photographic copy or reproduction, or an enlargement thereof,
of a writing is as admissible as the writing itself 1f such copy or
reproduction was made and preserved as a part of the records of a
business {as defined by Section 1270) in the regular ..urse of such
business. The introduction of such copy, reproductio-~, or enlarge-
ment does not preclude admission of the original writing if it is
still in existence,

Similar legislation has been adopted in 38 states.12 The present Cal-
ifornia provision, by requiring only that the copy be made and preserved
in the ordinary course of business, is broader than the Uniform Act
itself as it was first enmacted 1a California. Tormer Code of Civil
Procedure Section 19531 required that the original writing be a business
record. Under ¥Yvidence Code Section 1550, the requirement that the
photographic copy be made in the regular course of business is consid-
ered sufficient to assure the trustworthiness of the copy. If the
orlginal writing 1s either admissible under any exception to the hearsay
rule or as evidence of an ultimate fact in the case (e.g., a will or a
contract), a photographic copy made in the regular coutrse of business is
as admissible as the original.l3 7

In the Dugar case,14 the court specifically held that Evidence Code
Section 1550 did not apply to coples made solely for purposes of litiga-
tion and indicated that photostatic copies remain only secondary evi-
dence unless and until the Evidence Code is broadened along the lines of
the new federal rule as urged by many prominent commentators.

In People v. Marcusl16 a California court indicated its predi-

lection toward admissibility of reliable coples produced by sophisti-
cated electronic techmiques. The court admitted into evidence a re-
recording of a taped convetsation which made audible an original tape of
insufficient quality to be understood. Although the court indicated its

inclination to rule that the rerecording was the original made usable,

12, 9A Uniform Laws Ann. 117 (1967 Supp.).

13. See Comment~-Law Revision Commission to Ewvid. Code % 1550 (West
1966},

l4. 41 Cal. App.3d &11, 116 Cal. Rptr. 412 (l13974).
15, 1Id. at 516-817, 116 Cal. Bptr. at 415,
16, 31 Cal. App.3d 367, 107 Cal. Rptr. 264 (1973).



the original tape itself was also placed in evidence, and the court was
able to hold the duplicate admissible under Evidence Code Section 1510,
The court was thus not required to make a direct holding on the dupli-
cate question.

There are a number of reasons supporting the adoption of a rule
similar to new Federal Rule 1003 to permit adnission of “duplicates’ in
California. T¥irst, there are many cases in which the ability to introduce
a duplicate would save considerable time and expense. For example, 1f
the original writing is in the hands of a third person who is reluctant
to part with it, the party seeking its admission must, under current
law, seek to obtain the oripginal by processl? and have it available for
inspection. The third party would rarely be as reluctant merely to
permit a duplicate to be made. Second, the best evidence rule often
operates as a trap for the unwary attoraey who, having obtained a duplicate
which is obviously recognized as reliable by all of the parties, nevertheless
finds that it is objected to and excluded at trial under the best evidence
rule. Taird, as previously noted, a copy which meets the standards of
the federal "duplicate’ rule 1s highly reliable. It 1s conceivable that
the party in possession of the original document may attempt to parnetrate
a deliberate fraud by use of a false photocopy.18 However, Federal Rule
1003 contains safeguards in that the production of the original is
required where there is a genuine question as to its authenticity or
when the court has reason to believe that the use of a duplicate would
be unfafr. Furthermore, it should be obvious that a party bent on
deliberate fraud is able, under current rules, to introduce a false copy
under one of the exceptions to the rule, for example, merely by destroying
ot secreting the original and testifying that it cannot be found.19

The Commission recommends that the substance of Rule 1t}03 of the
Federal Rules of Evidence be added to the 'wvidence Code to provide that
a duplicate of a writing is admissible to the same extent as the writing

itself unless a genuine question 1s raised as to the authenticity of the

17. Fvid, Code % 1502,
13, See C. McCormick, Evidence § 236, at 5649 (2d ed. 1972).

19. See Cleary & Strong, The Best Evidence Rule: An Evaluation in
Context, 51 Iowa L. Rev. 825, 847 (1965-1966).

-5



writing itself or, in the circumstances, it would be unfair to adait the
duplicate in lieu of the writing itself. “uuplicate" should be defined
by adopting the substance of the definition provided in Rule 1001(4) of
the Federal Rules of Lvidence which requires that the duplicate be a
copy produced by a technique which accurately reproduces the writing
itself.

The Commission's recommendation would he effecuated by enactment of

the following wmeasure:

An act to add Article 5 (commencing with Section 1580) to Chapter 2
of Mvision 1l of the Evidence Code, relating to the admissibility of
duplicates 1in evidence.

The people of the State of Calilfornia do enact as follows;

SECTION. 1. Arcicle 5 (commencing with Section 1580) is added to
Chapter 2 of Division 11 of the Fvidence (ode, to read:

Article 5. Duplicates

§ 1580. Duplicate defined

137, For the purposes of this article, a “"duplicate ' is a counter-
part produced by the same impression as the writing itself, or from the
same matrix, or by means of photography, including enlargements or
minfatures, or by mechanical or electronic rerecording, or by chemical
reproduction, or by other equivalent technique which accurately repro-
duces the writing itself,

Compent. Section 1580 defines a “duplicate' in the same terms as
does Federal Rule of l'vidence 1001(4). is defined by Section 1580, a
“duplicate”™ must be produced by a technique which accurately reproduces
the writing itself. A counterpart produced by an electrostatic method

of reproducing the writing would qualify as a duplicate since it is

produced by an "equivalent technique which accurately reproduces the

[ L



writing itself."” On the other hand, a subsequently prepared handwritten
or typed copy of a document cannot qualify as a "duplicate.’' If the
original is in color (such as a multi-colored document, colored photo-
graph, or color movie}, the duplicate must be in the same colors as the
original when the coloring of the original is relevant in view of the
purpose for which the duplicate is to be received in evidence,

This article, by use of the term "duplicate,' in no way alters
existing practilce which recognizes that more than one document cam be
adwissible as the writing itself--such as the case in which the parties
to a contract or lease execute sufficient copies in order that each may
ltave one for his files or when carbon coples are involved. See C,
AcCormick, Lvidence 3 235 {2d ed. i972)- 4 J, Vigmore, Lvidence 3% 1233,
1234 (Chadbourn rev, 1972}: &, Witkin, California Evidence 3 690 (Zd ed,

1966}, Thails article goes beyond existing practice to permit admission
of "duplicates' where there is no danper that they might be inaccurate
and subject to the limitations of Section 1581. Because a ‘'duplicate 1is
4 product of a method which insures accuracy, many authorities have
urged the adoption of this rule. See, e.pg,, C. Hclormick, rvidence

§ 236 (2d ed. 1972); 4 J. 'ligmore, Evidence § 1234 (Chadbourn rev,
1972); B. Witkin, Californla Evidence § 090 (24 ed. 1966}, See discus-

slon in Dugar v, Happy Tiger Records, Iac., 41 Cal. App.3d 811, dsle-817,
116 Cal, Rptr. 412, (1974},

5 1531, Admissibility of duplicates

1531, A duplicate of a writing is admissible to the same extent as
the writing itself unless (1) a genuine question is ralsed as to the
authenticity of the writing itself or (2) in the circunstances it would

be unfair to admit the duplicate in lieu of the writing itself.

Comment. Section 1581 adopts the substance of Rule 1003 of the
Federal Rules of Fvidence. The wording has been slightly revised to
conform to the terminology used in the California Evidence Code.
"buplicate' is defined in Section 1580. The fact that the duplicate was
prepared for litigation does not prevent its admission under this article.
Compare Dugar v. Happy Tiger Records, Inc., 4} Cal. &pp. 3d 811, 8l6-

417, 116 Cal, Rptr. 4l2, -  {1974).

.



A duplicate is not admissible in evidence under Section 1531 1if
either a genuine question is raised as to the authenticity of the writ-
ing itself or in the circumstances adaission of the duplicate would be
unfair. The courts should be liberal in finding that a "genuine ques-
tion is raised as to the authenticity of the writing itself."” See the
statement to this effect in the Comuent to Federal Rule of Ividence 1003
in House of lepresentatives Report 0. 93-050, accompanying ..il, 5463,
93d Cong., lst Sess., (1973). For example, 1f a party opposing admis-
sion of a duplicate wakes a pood faith claim that the writing from which
the duplicate has been made 1s not authentic and it would be impractical
or more difficult to determine the authenticity of the writing itself
from the duplicate, the court should require that the wricing itself be
preduced for examination (see Section 1510) Lefore permicting the duplicate
to be introduced in evidence. Additionally, if the unique size, shape,
or certain piysical characteristics of the original make it necessary
for the orignial to be presented in court in order for a party properly
to examine or cross-examine witnesses, it may be unfalr in the circum-
stances to admit the duplicate in lieu of the original writing itself,

1f a party opposes introduction of the duplicate on the ground of
unfairness, the court should consider the conduct of the parties in
determining whether it would be unfair ‘'in the circumstances" to admit
the duplicate including, for example, whether or not the parties have
relied on the duplicate either during their dealings prior to litigation
or during the preliminary stapges of the litigation or whether or not the
party opposing the introduction reasonably could have been expected to
demand production of the original (see Code. Civ. Proc. , 2131) or to
use other discovery procedures to obtain the original.

As in all cases involving introduction of a writing, when offering
a duplicate, the proponeat of the evidence must authenticate it. See
Evid. Code i 1400-1421, In the vast wmajority of cases, such authen-
ticating evidence will also be sufficient to meet any claim that the
duplicate should not be admitted under this article, If the proponent
of the duplicate is concerned that a challenge to aduission cannot be
overcome by the evidence on authentication, the proponent may, for
example, be able to obtain a4 stipulation as to admissibility or to use
the procedure set out in Code of Civil Procedure Section 2033 to obtain
an adwlssion of the genuineness of the original.
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If the duplicate is a duplicate of a copy of the writing itself,
the person offering the duplicate in evidence must make a sufficient
preliminary showing of the authenticity of the duplicate, the copy of
which it is a counterpart, and the original writing itself. BSee Section
1401 and Comment thereto. For example, Section 1530(2}(2),(3) permits
the admigsion of an attested or certified copy of a copy of a writing in
the custody of a public entity or of an entry in such a writing; Section
1581 permits the admission a duplicate of the attested or certified copy
if the duplicate qualifies for admission under Section 1581, The pro-
ponent of the evidence can thus avoid the incounvenience and expense of
obtaining multiple copies of an official docuent the authenticity of
which 1s not in dispute,

Nothing in this article relieves the person offering the duplicate
in evidence from the burden (see Section 1402} of explalning and justi-
fying any post~occurrence entrles, correctlons, changes, alterations, or
modifications in the writing itself or in the copy of the writing itself
from which the duplicate was made,

If the duplicate contains only a portion of the writing itself or
is in some respect incomplete, and the opposing party indicates that the
entire writing is, or may be, needed for effective cross-examination or
fully to explain the portion offered, the court may require that the
proponent produce at his option either the entire original or an ade-
quate duplicate of the entire writing. See EZvid. Code 3 356. Cf.
United States v, Alexander, 326 F.2d 726 (4th Cir. 1964).




