#63,70 .f13/76
lamorandum 76-40

Subject: OStudy 63.70 - Lvidence (Eminent ‘Yomain and Inverse Condemna-
tion)

At the January 1479 meetinz, the Commission commenced consideration
of iemoranduwm 76-9, a second copy of which has been sent in order to
complete consideration at tie September 1978 meeting. In January, the
Commission reviewed the first 17 pages of iiemorandum 76-5, which discuss
Evidence Code Sections 810-316, and made a number of decisions. See
extract of :linutes of January 1976 meeting, attached as Exhibit I
(pink).

Tiwe staff plans to continue consideration of Meworandum 76-6 on
page 17, beginning with Evidence €Code Section £17. Any questions or
problems concerning the earlier sections or the Commission's action on
the earlier sections should be raised at that time. The staff has the
following additional points concerning the Evidence Code provisions at

this time.

b 31y, Article applies only to condemnation proceedings

In January, the Commission deferred consideratiou of the question
whether eminent domain valuation rules should be made applicable to
valuation of property in other types of actions until it had completed
its review of the eminent domain provisions. Since that time, the case

of In re Marriage of Folb, 53 Cal. App.3d 362, 126 Cal. iptr. 306

(1376), discussed the issue somewhat, noting that "Weither the Family
Law Act, nor the decisional law of this state relating to comnmunity-
property division offers any particular guidance as to how the value of
a disputed real property asset should be ascertained.” 53 Cal. App. 3d
at 868. The court applied the eminent domain valuation rules to the
case before it, stating that "This principle of the relevancy of evi-
dence of a sale or purchase of property being valued, made within a
reasonable time before or after the date of valuation, found in condem—
nation proceecings, seems applicable here.” 353 Cal. app.3d at 867.
However, the court rejected the eminent domain rule that valuation may
only be shown by expert opinion testimony, citing Section 519 (which
limits the valuation rules to eminent domain and inverse condemmation

proceedings}, and stating that “both reason and logic" dictate that
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valuation in noncondemnation proceedings may be shown by means other

than expert opinlon. 53 Cal. App.3d at 871.

F

3 816. Comparable sales

The staff plans to refer in the Comment to Section 816 to the
recent case of City of Los Angeles v, Retlaw Enterprises, Inc., 16

Cal.3d 473 (1976), which both supports the policy of liberal admissi-

bility adopted by the Commission and clarifies the law relating to
admissibllity of comparable sales affected by project enhancement and
blight.

§ 822. Matter upon which opinion may not be based

Memorandum V4-6 uotes a2 pussible conflict between Fvidence Code
Section 822(c} and Pevenue and Taxation Code Section 4986 (Exhibit II--
yellow), relating to the admissibility of taxes on the subject property.
The relevant portlion of Scetion 4986 reads:

The sublect of the amount of the taxes which may be due on the
property shall not be considered relevant on any issue in the
condemnation action, and the mention of sald subject, either on the
voir dire examinatlon of jurors, or durinpg the examination of
witnesses, or as a part of the court's instructions to the jury, or
in argument of counsel, or otherwise, shall constitute pgrounds for

a mistrial in any such actiom.

The Commission's consultant, Mr. Dankert, has written to sugpgest that
this provision be repealed. See Exhibit III (green).

Mr. Dankert zlso has a number of other protlems with Section 4986:

(1) It should be reorganized and perhaps split into several sec-
tions.

(2) It does not provide for canceilation of taxes in the case of
possession prlor to judgment by zgreement of the parties rather than by
court order.

(3) There are problems in the interrelation between Section 1268.420
of the Eminent Domailn Law and Revenue and Taxarion Code Section 4986.
The staff does not understand the nature of the nroblems referred to;
perhaps Mr. Dankert will be able to elaborate at the meeting.

Should the Commisslon decide that any amendments of Section 4986
are necessary, there are a number of technical amendments that also
should be made to conform the language relating to lumediate possession

to that used in the Eminent Deomain Law.

Respectfully submitied,

¥athaniel Sterling
Assistant Executive Secretary
P
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Memorendum 76«50

EXHIBIT I

Minutes
January 15, 16 and 1?, 1976
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| Cdﬁﬁént. Section Bl3(a){2] is amgnﬂeﬁ ta maka claar'that not

‘“ohli the fee: bwner of the property, bat any persch having 4 .compensable .

interest in the property, may testify a8 to the value of the ‘property’

‘or his iéterest therein., o©f.. Code Civ. Proe. §§ 1235 170 ("prnperty
_ def:lned} Land 1263.010 ( rithe competisation). R
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' éion, with instructions to druft lanfuage appilcable to orficers or _
'employees of partnerahips and unincorparated associations and tn conaider

§ _whether the E}munent slmuld inﬁicate t.hat the court h&s t.he pmeer to restrict

VSect:Lcme Blh aud ll')l L

that langimge be put 1:: the comenﬁ indicating tha»__;

Mimites
J’dnuary 15, 16 -and 17, 1976

57.' Beferred ta st.aff the Mnguage pmpnaed to be dﬂﬁed as suhctivisiﬂn
(a}(3) of Sectien 813 in a prevtbus tentative remmtm of the eamia--

bhe number of witnesses who may teatj_fy as tu 'mlue;

6 Recnmendezi . ehan.ge 18 subdivisiaﬁ €b) or secuan 813, or m

'7‘;_ Heferred o ataff the language pmposed tn be ad&eﬂ aa E}fbtii?laion
fCJ of Beetioﬂ 816 1n a previous tentative recmndation nf the c‘misaioa, 5
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:Ls allmd 1n eraaa-examinaticm of an expert. witnea!. It waa also sug;mated
"",;i_uhﬂe tﬂe euurt should

be li'beral in allow:l.ng an expert wi’bneaa wide dis;.*mmn 1n Ms seleczlun -
of cmparable sules, the eeurt shmﬂ:d stiil adhere t.o the stanﬁerd 3.n t.he

_ statute th&t comparahle sales must nut ‘ne tau remoté in tima, space, urﬂ

chaxucter. The staff waa also direeteﬁ to check t.he l.aat paragraph oi’ t.he

proposed Coment exylaininr sub&ivision ( ) of Sect:lml 816 {noting ;hhat

, exiut.ence of pro.ject enhanaement or b,light an“camt "‘rable sales 1u one aapect

_of relevance} 1:1 view uf a poaaible similur oument ’1:1 tbe eminent dﬂuin law. -




Memorandum 76-80 _
; EXHIBIT 1T .

[REVENUE & TAXATION CODE § h986] :

§ 4986, Cancelletion of tuxes, etc.: Procedur where"f*goﬁe'rn‘ﬂlental
en%ity acquires property after the tien date e I
{a} All or any portion of any tax, peualty, or costs; heretofore o
hereafter levied, may, on satisfactory proof, be capccled by the
auditor on order of the board of supérvisms with the: writlen conseni
of the county legal adviser if it was levied or charged. uf80G3{ 1) More
(2) Erroneously or 'illegaily.

(3) On the canceled portion of an assessment that has been decreased
pursuant (o a correction authorized by Article 1 {commencing with
Section 4876) of Chapter 2 of this part. o

(4) On property which did not exist on the lien date. o

(5) On property annexed after the lien date by the public entity
owning . S
(6) On property acquired prior to September 18, 1959, by the United
States of America, the state, or by any county, city, school distriet or
other political subdivision and which, because of such public owner-
ship, became not subje ( to sale for delinquent taxes.

(6) On property acquired after the lien date by the United States of
America, if such property upon such acquisition becomes exempt
from taxation under the laws of the United States, or by the state or
by any county, city, school district or other public entity, and because
of such public ownership becomes not subject to sale for delinquent
taxes, no cancellation shall be made in respect of all or any portion of
any such unpaid tax, or penalties or costs, but such tax, together with
such penalties and costs as may have accrued thereont while on the
secured roll, shall be paid through escrow at the close of escrow or, if
unpaid for any reason, they shall be collected like any other taxes on
the unsecured roll. If unpaid at the time set for the sale of

on the secured roll 1o the state, they shall be transferred to the
unsecured roll pursuant to Section 2921.5, and collection thereof shall
be made and had as provided therein, except that the statute of
limitations on any suit brought to collect such taxes and alties
shall commence 1o run from the date of transfer of suc taxes,
penalties and costs to the unsecured roll, which date shall be entered
on the unsecured roll by the auditor opposite the name of the assessee
8t the time such transfer is made. The foregoing toll of the statutsé of
limitations shall apply retroactively to all such unpaid taxes and
penalties so transferred, the delinquent dates of which are prior to the
effective date of the amendment of this section at the 1959 Regular
Session.

If any property described in this subdivision is acquired by a negoti-
ated purchase and sale, gift, devise, or emineni domain proceedi
‘after the lien date but prior fo the commencement of the fiscal year
for which current 1axes are a lien on the property, the amount of such

.



current taxes shall be canceled and neither the person from whom the
property was acquired nor the public entity shall be liable for the
payment of such taxes. If, however, the property is so acquired after
the commencement of the fiscal year for which the current taxes are a
lien on the property, that portion only of such current taxes, together
with any allocable penalties and costs thereon, which are properly
allocuble to that part of the fiscal year which ends on the day before
the date of acquisition of the property shall be paid through escrow at
the close of escrow, or if unpaid for any reason, they, shall be
transferred to the unsecured rolf pursuant to Section 9.1.5 and shall
be collectible from the person from whom the property was acquired.
The portion of such taxes, together with any penalties and costs
thereon, which are allocable to that part of the fiscal yvear which
begins on the date of the acquisition of the property, shall be canceled
and shall not be collectible either from the person irom whom the
property was acquired nor from the public entity.

In no event shalt any transfer of unpaid taxes, penalties or costs be
made with respect to property which has been tax decded 1o the state
for delinquency.

For purposes of this subdivision, if proceedings e acquisition of the
property by eminent domain have not been coirmenced, the date of
acquisition shall be the date that the conveyan: . is recorded in the
name of the public entity or the date of actual possession by the
public entity, whichever is earlier. 1If proceedings to acquire the
property by eminent domain have bezn commenced and an order of
immediate. possession obtained prior to acquisition of the property by
deed, the date of acquisition shall be the date upon or after which the
plaintiff may take possession as authorized by such order of immedi-
ate possession.

The subject of the amount of the taxes which may be due on the
property shall not be considered relevant on any issue in the condem-
nation action, and the mention of said subject, either on the voir dire
examination of jurors, or during the examination of witnesses, or as a
part of the coutt’s instructions to the jury, or in argument of counsel,
or otherwise, shall constitute grounds for a mistrial in any such
action.

No cancellation under paragraph (2) of subdivision (a) of this section
shall be made in respect of all or any portion of any tax, or penalties
or costs attached thereto, collectible by county officers on behalf of &
municipal cotporation without the written conseat of the city attorney
or other officer designated by the city council unless the city council,
by resolution filed with the board of supervisors, has authorized the
cancellation by county officers. The resolution shall remain effective
until rescinded by the city council. For the purpose of this section
and Section 49869, the date of possession shall be the date after
which the plaintiff may take possession as authorized by order of the
court or as authorized by a declaration of taking.
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Memorandum 76-80 EXHTRIT 11T
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| THOMAS M. DAHRERT T]l—i)llﬂ! M. Dﬂllﬁ(‘-l{" _ {aon; qq;a..--n_

: -
T PETER. M. KUETZ|HG POST OFFICE BOR 1443

VENTUSIA, CALIFORNIA 93001

January 14; 19?6

‘Mr, thn Deﬁbully L _"' o ; IR 7 -
Executive Secretar: T R o R
California Law Revi ian 00mmissian L

Stanford Law-Schocl o
Stanfnrd. Califcrnia 94305

RE: Evidenpe Of - hssessed valuatien in Lo
' -Condemmation ?xoceeﬂinga.,canealiatiun
anﬂ ,.”‘V,iﬂ ment of Taxes, - - -

naar Mr. Daﬂan11Y=‘

‘ a The purpose ‘of this letter is torformalize the con-

, versation which I had with Mr. Bterling recently about the

.7 . . probleme created by Revenus and- Taxatinp\cade Bection 4986,
<:= ~ dealing with the cancsallation, segregation and apportion-

. .+ ment of property taxes. This ascti : " tie longest

. and most confusing sections in thsrcalif‘\ 4 coles. Towards
the end of the section there ia a paragraph which is a pro-
‘duct of the 1959 amgfidment to the sectioh. It dealm with
cancellation dnd segregation of taxes, and with the admissi-
bil;ty of evidenee af taxes due in cunﬂemnatien procaaéings.-

Tha-1959~amsnﬂment :evidad tbat any mantian of - s
'tha aubjsct of taxes due shall net be coneldered relavant S
on any ‘impue in .the ‘gondemnation action.® fThe iwendme
further providsed that the mention :of the subject was gxounﬂs
for a mistrial.,  'This section was unnahiéaﬁ‘b¥'the Cummission Co Ty
in sarlier studiea gf‘the E?idance Cude gsae ks, A
B lifornia LHW Revision Gaﬁmiauian, 1951}.&- It ‘appears to L,
" conflict with Bvidence Code Section 822,. sub. (c),.which et
permits consideration of taxep “actual or estimated" for. _ o
~the Eurgasa of determi: ng the r-aaanﬁbie net rental value. R
Sact on 4986 his Lisen .argued as pracludingzcrusa~axamdnaéion i
on' the actual taxes due where the witnaasaa usad a; grassly
_impraper amnnnt of'”estimated taxes.? -

It should also be pointed out that prior to the
1959 amendment the isauance of an order for possession did-




Mr. John DeMoully
January 14, 1976
Page Two

not terminate the property owner's liability for real
property taxes., The 1959 amendment did this, but some
practical administrative prcblems have arisen out of the
1959 amendment which are not resolved by Code of Civil
Procedures Sections 1252.1 and 1252.2 or its successor
sections 1268.410, 1268.420 and 1268.430. The discussion
* to follow will be directed toward 1268.410 and 1268.420.

Section 1268.410 places lliability upon the plaintiff
for any ad valorem taxes, panalties, and costs upon the
property acquired by eminent domain that would be subject to
‘cancellation under Section 4986 of the Revenue and Taxation
Code, assuming the plaintiff is a public agency.

Section 1268.420 authorizes sesgregation on the
assesament role of properties being acquired by eminent
domain. Such segregation, however, is authorized only after
the taxes on the property are subject to cancellation pursuant
to Section 4986 of the Revenue and Taxation Code. This cholce
of language creates certain problems. Section 4986 has been
construed by some county counsels as authorizing cancellation
only after judgment. Specifically, in these counties there
is no cancellation of taxes after the issuance for the order
of possession. Thus, in such countles by virtue of the .
langquage in Section 1268.420 it is arguable such taxes should
not be subject to cancellation until after judgment. Such
cancellation would, however, be retroactive. Incidentally,
in the handling of some condemnation: cases because of the
oversight or inexperiénce of counsel the property owner con-
tinues to pay taxes and the agency does not necessarily refund
this money to property owner at the conclusion of the case.

A further problem exists because of the language of
Section 4986, which would appear to preclude cancellation of
taxes where suit has been commenced and possession 1s by
agreement between the parties rather than by order of posses-
sion. Once the property was acquired, cancellation would
appear to be proper only as of the date of passage of title.

: In conclusion, it would appear that the provision.
dealing with condemnation evidence should be deleted from
Revenue and Taxation Code Section 4986. 1In addition, the

i
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Mr. John DeMoully
January 14, 1976

Page Three

section should ke reorganized and perhaps zplit into
several sections and the provisions dealing with cancel-
lation, apportionment and segregation of taxes should
be clearly spelled out,.

Your consideration of the above matter would
be appreciated.

Very truly yours,

' RERR
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