Note. Changes may be made in March 29, 1977
this tentative agenda. TFor

meeting information, call

(415) 497-1731) -.

Time : Place
April 7 - 7:00 p.m. - 10:00 p.m. Howard_johnson Motor Lodge
April 8 - 9:00 a.m. - 5:00 p.m. 5990 Green Valley Circle
Culver City, CA, 90230
FINAL AGENDA
for meeting of
CALIFORNIA LAW REVISION COMMISSION

Los Angeles _ : . ‘ April 7-8, 1977 -
April 7

1. Minutes of March 10-12, 1977, Meeting (enclosed)

2. Administrative Matters
Schedule for Future Meetings (attached)

Report on 1977 Legislative Program Generally

Memorandum 77-19 (to be sent)

3. Study 78.50 - Unlawful Detainer Proceedings (AB 13)
Memorandum 77-20 (sent 3/24/77)

4, Study 39.32 - Wage Garnishment (AB 393)
Memorandum 77-22 (sent 3/25/77)

5. Study 36 - Eminent Domain (Resolution of Necessity)

Memorandum 77-23 (sent 3/24/77)
Tentative Recommendation (attached to Memorandum)

Note. This item will be
considered at the April
meeting only if time permits

6. Study 77.100 - Nonprofit Corporations ]
Memorandum 77-21 (sent 3/24/77) )

]

]

Nonprofit corporation bills
(to be sent)

April 8
7. Study 39 - Attachment (General Assignment for Benefit of Creditors)

Memorandum 77-24 {sent 3/24/77)
Recommendation (attached to Memorandum)



- March 29,1977

8. Study 39 - Attachment (Chattel Paper: Negotiable Instruments)

Memorandum 77-25 (to be sent)
A;tachment Law With Offiecial Comments {(distributed for
previous meetings) .
9. Study 39,250 - Enforcement of Judgments (Homestead Exemption)

Memorandum 77-26 (to be sent)

10. Study 39.200 - Enforcement of Judgments (Comprehensive Statute)

Memorandum 77-3 (sent 1/21/77)..
Draft Statute {attached to Memorandum)

Note. We will start with Section 703.310 of the draft statute.
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MINUTES OF MEETING
of
CALIFORNIA LAW REVISION COMMISSION
APRIL 7 AND 8, 1977
Los Angeles

A meeting of the California Law Revision Commission was held in Los
Angeles on April 7 and 8, 1977.

Present: John M., MclLaurin, Chairman, Aprdl 7
Howard R. Williams, Vice Chairman
John J. Balluff
Beatrice P. Lawson
Jean C. Love, April 8
John D. Miller

Absent: George Deukmejlan, Member of Senate
Alister McAlister, Member of Assembly
Thomas E. Stanton, Jr.
Bion M. Gregory, Ex officio

Members of Staff Present:
John H. DeMoully Nathaniel Sterling
Stan G. Ulrich Robert J. Murphy IIIX

Consultants Present:

Thomas M. Dankert, Condemmation Law and Procedure,
April 7

Professor Stefan A. Rienmsenfeld, Creditors' Remedies,
April 7 and 8

The following persons were present as observers on days indicated:

April 7

Ronald P. Denitz, Tishman Realty, Los Angeles
Robert E., Leldigh, California Rural Legal Assistance, Sacramento
Terrence Terauchl, Western Center on Law and Poverty, Sacramento

April 8
Sander T. Boxer, Coskey, Coskey & Boxer, Los Angeles
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ADMINESTRATIVE MATTERS

The Minutes of the March 10—12 1977, meeting were corrected eo
that the last sentence on page 13 (Study 39.250 - Enforcement of Judg-
ments) will read-as follows:

. The church pew exemption should be retained unless the staff finds
from consultation with appropriate church bodies that pews are not
generatiy owned by church membews+ members In any faith or denomi-
nation.

As thus corrected, the Minutes were approved.

Fuiqre Meetings

The followlng schedule for future meetings was approved:

May Meeting
May 12 - 7:00 p.m. - 10:00 p.m. Room 6024
May 13 - 9:00 a.m. - 5:00 p.m. State Capitol
May 14 - 9:00 a.m. - 12:00 noon . . Sacramento

June Meeting

June 9 - 7:00 p.m. - 10:00 p.m. Los Angeles
June 10 - 9:00 a.m. - 5:00 p.m.
June 11 -~ 9:00 a.m. --12:00 noon -

July Meeting

July 7 = 7:00 p.m. - 1

0:00 p.m. San Francisco
July 8 - 9:00 avm. - 5:00 p.m.
July 9 - 9:00 a,m. - 4:00 p.m,

Congultant to Prepare Background Study on Homesteads

See discussion under '"Study 39.250 - Enforcement of Judgments
(Homestead Exemption)."

Background Study on Retroactive Application of Exemptions From Execu-
tion

It was noted that, at the March 1977 meeting, an article was dis-
cussed which summarized the existing California law on exemptions from

exectuipn as follows:
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A creditor is bound only by an exemption effective at the time
of the extension of credit. Increagses in the amounts of the home-
-stead exemption [for example] have, therefore, no retroactive ap-
plication. s -

A copy of this article is attached as Exhibit 2 to Memorandum 77-26
which was considered at the April meeting. See also the discussion of
this ptoblem on pages 11-12 of “emorandum 77-26.

The staff proposed that an expert consultant be obtained to prepare
a2 background study on: 7 :

(1) Whether a statute constitutionally could provide that any law
changing an exemption from execution, or any law creating or abolishing:
an exemption, applies to all levies of execution made after the opera-
tive date of the law changing, creating, or abolishing the exemption
even though the extension of crédit occurred beforg the law changing,
creating, or abolishing the exemption becomes operative.

{2} Whether the statute reserving the right to change, create, or
abolish exemptions constitutionally could be made applicable to con-
tracts and obligations entered into prior to the operative date of the
statute. - |

The view was advanced that the ¢constitutional problems presented by
the statutory provisions outlined by the staff are not of sufficient
difficulty to require the use of an expert consultant. It was the
opinion of the Coﬁmission that a law student in a few hours could pre-
pare an adequate background study. Accordingly, the staff proposal that
an expert consultant be cbtained to prepare the background study was not

approved.

Letter to Chairman of State Bar Committee on Corporations.

.The staff suggested that the Chairman of the Commission send a
letter to thé Chairman of the State Bar Committee on Corporations 1ndi-
cating: the—willingness of the Commission to cooperate with the State Bar
Committee and Select Comtittee staff in preparing a statute based on
that contained in the Commission's recommendation and expresging the
view that the Commission probably would be in a position to recommend

the jointly prepared statute for enactment by the 1978 Legislature.

-3-
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The Commission dacided that the Chalrman should send a letter to
the Chailrman of the State Bar Committee on Corporations along the
following lines:

A copy of the Law Revision Commission's Recommendation Relat-
ing to lonprofit Corporation Law (November 1976) is enclosed and a
copy has been sent to each member of the State Bar Committee on
Corporations. The recommended legislation has been Introduced by
the Senate Member of the Commission as Senate Bills 623 and 624,
and copies of these hllls previously have been sent to you and to
each member of the State Bar Committee,

The Commission would welcome any comments the State Bar Com-
mittee on Corporations can offer on the legislation recommended by
the Commission.

Study on Assignment for the Benefit of Creditors

The Commission decided to give some priority to the preparation of
a recommendation for a statute governing assignments for the benefit of
creditors. The statute should deal with practical problems that are
revealed by the experience under the existing California common law as-
signments for the benefit of creditors and should include comsideration
of statutes that have been enacted in other states, The staff 1s to
make a preliminary review of this area of law with a view to recommend-
ing whether the study should be a staff study or a study prepared by an
expert consultant and to present its recommendations to a future meet-

ing.

Report on 1977 Legislative Program

The Commission noted Memorandum 77-19 which contained a report on

the 1977 legislative program.
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STUDY 36.800 - EMINENT DOMAIN (RESOLUTION OF NECESSITY)

The Commission considered Memorandum 77-23 and the attached staff
draft of a tentative recommendation relating to review of the resolution
of necessity by writ of mandate. The Commission directed the staff to
clarify the relation of subdivision (c) of Section 1245.255 {authorizing
rescinding and readoption of the resolution subject to the terms of a
conditional dismissal) to the rest of the section. As so clarified, the
tentative recommendation should be distributed for comment. The Commis-
sion will reconsider the policy of the tentative recommendation at the

time 1t reviews the comments received.
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STUDY 39.33 - WAGE GARNISHMENT (AR 393)
The Commission considered “emorandum 77-22 and the First Supplement
to Memorandum 77-22 and a-copy of AB 393 as amended in Assembly March
© 21, 1977. The followine decisions were made by the Commilssion:

Section 723,024
The substance of the following should be substituteﬁ'for this sec-

tion:

723.024. The employer may deduct two dollars and fi{fty cents
(52.50) from the amount required to be paid over to the levyine
officer pursuant to Section 723.025 and retain it as a charge for
the emplover's services in complving with the earnines withholding
order. The apgregate of such charpes withheld from the amount re-
guired to be paild over to the levyine officer pursuant to Section
723,025 shall not exceed two dollars and fifty cents {§2.50) during
any month.

Section 723.025
This section may require an amendment te conform to revised Section

723,024,

Section 723.105

‘The portion of Section 723,105, set out below, was revised as set

out below-

(e) If a notice of opposition to the claim of .exemption is

- filed with the levying officer within the 10-day period, the jude-
ment ereditor is entitled to a hearing on the clailm of exemption.
If the judgment creditor desires a hearing on the claim of exemp-
tion, the judgment creditor shall file a notlce of motion for an
order determining the claim of exemption with the court within 10
days after the date the levyine officer mailed the notice of claim
of exemption. TIf the notice of motion is so filed, the hearing on
the motion shall be held not later than 45 20 days from the date
the notice of motion was filed unless continued by the court for
pood cause. The judement crediter shaii 2ive net less than
five daysl ot less than 10 days prior to the hearing, the judgment
creditor shall give written notice of the hearing to the levying
officer and shall serve em the {udgment debtor a notice of the
hearing and a copy of the notice of eppesitions opposition on the
Judgment debtor and, if the claim of exemption so requested, on the
attorney for the judgment debtor. Service of the notice of the
hearing and the copy of the notice of opposition to the claim of
exemption on the judgment debter shall be made by first-class mail,
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postage prepaid, on the judgment debtor sent to the address of the
judgment debtor stated in the claim of exemption, andé and, Iif the
claim of exemption so requested, on the attorney for the judgment
debtor sent to the address of the a attorney stated in the claim of
exemption. Service is deemed made when deposited in the mail. The
judgment creditor shall file proof of such service em the jude-
ment debter of the netiec of the hearing and the eepy of the
netice of eppesitiern te the elsim eof exemptionr with the court.
After recelving the notice of the hearing and before the date set
for the hearing, the levying officer shall file the claim of exemp-
tion and the notice of opposition to the claim of exemption with
the court. :

(f) If the levyinpg officer does not receive a notice of oppo-—
sition to the claim of exemption within the 10-day period after the
date of mailing of the notice of claim of exemption and a notice of
the hearing not later than 10 days after the flling of the notice
of opposition to the claim of exemption, the levying officer shall
serve on the emplover one of the followlng:

(1) A notice that the earnings withholding order has been
terminated if all of the judgment debtor's earnings were claimed to
be exempt,

(2) A modified earnings withholding order which reflects the
amount of earnings claimed to be exempt in the claim of exemption
if onlv a portion of the judement debtor's earnings was claimed to
be exempt,

Sectdon 723.124

Subdivision (d) of Section 723.124 was revised to read as follows:

(d) A listing of a3} the assets of the judgment debtor and
ef the persens iisted ir subdivisien {3} and the value of such
assets.
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STUDY 39.160 - ATTACHMENT (GENERAL ASSIGNMENT FOR BENEFIT

OF CREDITORS: AND:BANKRUPTCY)
Wt el P
The Commission considered Mémdrandum 77- 24 and the attached Recom—_

mendation Relating to The Attachment’ Law--Effect of Bankruptcy Proceedf
ings, Effect of General Assignments for the Benefit of Creditors and a

letter from Mr. Harold Marsh, Jr., which was distributed at'the'ﬁeeting.
The Commission decided to submit.the recommendation as revised to the
Legislature and was agreeable to having the recommended legisiaticn:
substituted in the Assembly for the: present text of: the Mafsﬁ'billi'
(S.B., 221). The Commission also decided to undertake a study of the law
relating to general assignments for the ‘benefit of creditors with a view
toward introducing a bill in the near future. The recommendation
considered at the meeting should be prefaced with a statement that the -
Commission plans to study the entire area of genetal assignments and
that any provisions relating to the volding of liens under the Attach-
ment Law will have to be reexamined when the new Bankruptey Act (H.R. 6)
is enacted.

The recommendation should be revised as follows:

§ 493.010. General assignment for the benefit of creditors defined

The substance of the statement in the Comment, that recognition of
preexisting preferences in the assignment does not violate the rule that
the assignment may not create preferences if it is to have the effect of
volding attachment liens, should be in the statute.

§ 493.030. Termination of lien of temporary protective order or attach-
ment

The 1limitation of the terminating effect of filing bankruptcy peti-
tions to petitions filed in California should be deleted. In order to
Prevent situations where creditors with California writs of attachment
lose their liens although creditors with writs of attachment in other
states do not lose thelr llens, a section should be added which provides
that the California lien 1s not terminated by the filing of a petition
in bankruptcy or the making of a general assignment 1f there 1s an

attachment lien in another state which is not terminated.

-8-
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§ 493.040. Release of attachment
The staff should draft provisions bérmittiﬁg the ilmmediate release

of attached property upon the posting of 2 bond in favor of the plain-
tiff in the amount of the attachment lien. The bond would indemnify the
attachment plaintiff against. any losses caused by the termination of the

attachment,should the release of the attachment be improper.

§ 493,050. Reinstatement of lien

The words "'as a fraudulent convevyance or for some other reaéon"
should be deleted from paragraph (1) of subdivision (a) providing for
the: relnstatement of a terminated llen where the general assignment is

set aside.

§ 493 060. Assignee subrogated to rights of plaintiff

" The Comment should ccntain an example of how the subrogatlon pro-

vision operates
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STUDY 39,160 ~ ATTACHMENT {(LEVY ON CHATTEL PAPER, ACCOUNTS
RECEIVABLE, CHOSES IN ACTIOH, NEGOTIABLE INSTRUMENTS
AND JUDGMENTS)

The Commission considered Memorandum 77-25 and the policy memo-
randum prepared by Professor Stefan A. Riesenfeld, the Commission’'s
consultant on creditors' remedies, attached thereto. The Commission
also considered a memorandum distributed at the meeting which contained
suggested amendments to implement these basic policies. (See Exhibit 1,
attached to these Minutes.)} The Commission approved the policiles
outlined in Memorandum 77-25 pertaining to the recognition of prier
interests of secured parties in certain types of property and other
matters and directed the staff to prepare a tentative recommendation

based on the draft amendments prepared by Professor Riesenfeld.

-10-
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STUDY 39,160 - EXHIBIT 1 Minutes
April 7 and 8, 1977

Sugpested Amendments
of California Code of Civil Procedure, §§ 488,330,
488,380, 488,400, 48B.500 and 488.540 and
Suggested Insertion of a new Section 488.430.5

to implement prior mwemo

Stefan A. Riesenfeld
(consultant)

Add new subsection (&) to § 488,330

{e) Where poods are in possession of & bailee which are subject to a
perfected security interest of another person whose security
interest is perfected by issuance of a non-negotiable document
in the name of the secured party, by the ballee's receipt of
notification of the secured party's interest or by filing as
to the goods, the defendant's interest in the collateral shall
be attached by serving upon the secured party a copy of the writ
and the notice of attachment. Thereafter the levying officer

shall comply with subsection (c) of this section.

Comment. This provision codifies the rule of Crow v. Yosemite
Creek Co., 149 Cal. App. 24 188, 308 P.2d 421 (1957), taking
account of Calif, Comm. Code, § 9-304(b}.

Add two sentences to § 483.380(c)

If the chattel paper results from s lease of tangible personal
property, the lessee upon termination of the lease, whether because
of the expiration of the term or because of default, shall deliver
the leased property to the sheriff except in the case where the
property censtitutes inventotry of the attachment defendant and the
plaintiff has levied upon the inventory pursuant to § 488.360(c).

In that case the leased property shall be returned to the attachment

defendant.
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Comment. This sectiﬁn implements § 488.500(a), as amended, which
extends the lien resulting from a levy upon chattel paper to the .
lessor's property interests in the ieaned chattéls. 1f no para-
mount interest of a secured party, as recognized in § 4B8B.430.5
as newly inserted, is involved the goods should be delivered to
the sheriff. An exception is provided for the case Where the
leased goods are inventory of the lessor and the creditor of the
lemsor has levied on the inventory pursuant to § &BB 360(c) In
that case the leased and returned chattels can be leased out again -
and the iien on the goods shifts to the chattel paper resulting
from that lease, Cal. Comm. Code § 4-306(1). Although ﬁal. Coosm,
Code § 9-306(5) applieé only to the-retutn of dold goods, the.

-

rule relating to the return of leased goods i8 not inconsistent.

Insert new section 488.430,5:

488.430.5 Priority of persons holding a perfected security interest

in attached collateral and choses in deilon

(a) Notwithstanding any provielon in Sections 488.370 (acéounts receivable)
488,380 (chattel paper), 488.390 {deposit accounts), 488.400 (negotiable
instruments), 488,420 {Judgments), the defendant's rights in accounts

receivable, choses in action, deposit accounts and judgments that are

subject to a perfected security interest of another party and the defend-
ante rights in chattel paper and negotiable instruments that are subiect to

a security interest of another person that is perfected-by possession of
these writings shall be attached by serving the secured party with a

copy of the writ and the notfce of attachment.
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{b) Promptly after the levy and in no event more than 45 days after levy,

the levying officer ghall serve the defendant with a ccpy of the writ and

the notice of attachmeut.

(c) Unless the secured perty has left the lihetty tc collect paymente

due on the accounta receivable or chattel paper B

or to accept or enforce the return of gcoda under aales reeulting in
accounts receivable or under sales or leeses resulting 1in the chattel
paper, the eecured party shall remain entitled to collect ell payments

due fruu the eccount debtcr or obligors on such acccunte receivable,

'chcsee in action, chattel peper, depoeit accounts, negotiahle instrumenta-

and - judgmente and to enfurce or eccept the return cf tengiblc peraenal
'property 80 sald or 1eaeed. The attaching creditot shnll be entitled to

all peyments and pruceede of the callateral remaining in the hands of

the secured party efter_thersatiefacticn of - the eecuted patty s_eecurlty

interest..

(d) In ‘cases whete the defendant hae the
1iherty to cullect aMDunte due cn ‘the culleteral cr to enforce ot accept
the return of tangible peraonal pruperty sold or leaaed under salce or

leasés reeulting in the attached accounts receiveble or chattel peper.

‘ The lpvyinp officet ehall serve the account debtor or

nbligots ubligeted an the attached accounts receiveble or chnttel paper
with a copy cf the writ end notice of attachment and with the demand to
make peyment of ell emuunts due to the levying efficer and to deliver '
to the officer all returnable tangibie personal propetty, except where

such pruperty upon it's ‘return would constitute inventory and the

creditor has ettached-the invehtory persuant to ¥ 488.360(c}.
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Comment : " This sectiun implements Calif. Counercial Code § 9 -311
: end prpvidea for the methnd of levy of the defehﬂent 8 tighte in
collateral when 1t is subject tu a perfected seeurity 1nterest. ;ff .e
the security interest is nnt perfected the rights ef the eecuted petty
are subordinate tnrthe attaﬂhing creditut s lieﬁ, Cal Gomm. Eode,:
‘~i§ 9—301(1)(b) The section codifies the tulea applied 1n such.cases as

Axe v. Eommercial Credit Cdrp., 227 G A 26 216 38 Cal,-ﬂptr‘ 553 (1964),

"Cruw . Yoaemite Greek Co.. 1&9 c A Zd 133 333 P Zd azi (19573,

Deering v RichafdsunJEimball Co., 109 Cazi 73, nt Bﬁ, 41 Phc. ﬂul (1395),

Dubois V. Spinke, 11& Cal 239, at 29&, ﬁﬁ"?at. 95 {15?6) PuisSegur v,
Yarbtough. 29 C 2d 409,.1?5 P .2d" 330 {196&}. Rdbinson v. Tevie, 38 Cal. '
611 (18&9} ﬁncnrding tn the priﬁciplea af thene~caees-a sﬁcnred party:
' having a perfected security inteteet in collateral which invulvea the
1ndebtednesa uf an account debtor is entitied to‘theidiapubition of the :
cnllatatai. including the nulieetinu of peyuents due therean withaut ‘
interferenne awing td a aubaequent levy en the pledgor‘a intetest. A
‘Jqualificatiun of this rule seems to be appropriate whete &) the aeeurity
;  1nterest of the secured patty is nun-puesessary; i.e.,;uhere the per-

_ feptiun is by filing rather then posseesion or b) wbere the secured

party has left the nnllection to the debter puraudnt_tereff;l

i 9—205 by virtue uf a sn—called indirect collectian_ trnasehent. eee'
1‘U c.c. § 9 SGB foicial Comment, foieial Gumment Hb. 1. Such arrange»

ments are made 1n cases uf accounte receirahie nr chettel paper financing.

It aeems proper tc extend theljpp1icabie ruies:te the return of goods

the sales or leases of which hnve teaulted in the attached eccounts
r'teceivable or chattel paper., Since the 1evy on the chattel paper

extends the attachment lien to the leesnr e property intetest in. the

rcial Gnde. “'

v

s

:l\\_/*
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leaged goods and te the security‘intereet of the seller in goods eold,
the etteching creditor ahnuld'be‘entitledyto e neture {ﬁhether voluﬁtaryl
or involuntary) of such goode to the sheriff but only if the secured
party has not paramount rights to poesession.

Any excess of payments made to the eeeured p@;:ﬁ and eny excess from
the pledgee's aaie'ofrthe goode returned to the'eecuted party must be
tqrned over to the sheriffrtn'be held.uneer tﬁe ettaeﬁment.

The rules eodified in ‘the eection assure that secured parties are
not dEpriVed of their paramount tight tn freely enforce their security
interests and that the accnunt debtore or ubligore obligated on the
collateral are not expoeed to a splitting of causes of- action. |

If the secured perty hae left a negotiable document-or ehattel‘paper '
in the puseesaion of the attachment defendant or. hae left the attachment
defendant with the liberty of tollection of chattel paper P dccounts
receivable, the levying offieer shuuld seize the document or chattel
paper, exercise the puwera of the attachment defendant for the benefit
of the persons ultimetely entitled therete and the secured party should
assert prior entitlement by means ef a third-party claim,

It eheeld Be_neted that these riules aﬁply pnlﬁ tdeeeparate levies
on gccounts receivable and chettei paper and tﬁat in tﬁe case of an.
on-going business the attaching creditor nay - be sntisfied with a levy on
‘the inventory and the proceeda therefrum purauant to § 488 360(c) Even
where the creditur has levied on chattel paper aqe 1nventory puteuant

to § 488,360(c) returned goods should remain inVentory;
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Amend Sect:toc- 488,400, |

Sy.sttikiﬁg the wcrdc ?ct ccccment"rin subaection.(c};

Cumﬁent. In the case-cf a négotia&le-dbtument noiﬁotice'cf tcc 1evy
to the issuer of the negotinblc document 1a necessary ‘or advisable,
siace the baiiee cannut deliver the gnoda to anynne not in possesaion
of the document. |

Amend Section 488.500: | | |

Add in Section 488. 500(&) _ Thc attachmant Iien an chattel paper ghall

extend to the interest of the - 1easor in tangible personal property the

lease of which haa resulted in the chattel paper.

Ccmmcnt. It seens to be settled that a perfected security interest

in chattel paper gives-the cecuted psrty,a;perfccteé 1nterc5t in the

gucds sold 1f that security interest 1s perfected by filing, In re

Western Lcasing, Inc., 1? U c.C. Rep. 1369 {D Drc., Bankruptcy Judge,
19?5) Therc 1s cunflict, hawever, whcther a secutity 1ntereat in
chattel paper which i perfected by pcasession rcaults in a perfected
lccurity interest in the lesscr 8 prcperty 1ntetcst in the 1eaaed goods,
since the lessﬁr 8 1ntereat 18 no security 1ntereat 1n nced of per-
fection, aee Comment, 84 Y&le L J 1722 {19?5} Thia section clarifiea'
that an attachment lien ofi chattel paper extenda tc the prcperty in-
terest 1n the lessor during the lifc uf the lease and after its

termination and 1apsea cnly upon authorized dclivcry to the 1essor ,

' instegd qf the levying ufficer.
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Amend Section 488.540.
Add in Section 488, 540'
Add at the end of - first sentence after the wnrd uffieer'
unleas the attached property 19 subject ta a perfacted
: security interest which entitlea the secured patty to such

payments pursuant ta Section ﬁﬂB 430, 5.

) ﬂoﬂment. The “unleas ciause 1a added tu render Section &88 540

consistent with Section hBB &30 5. -

Amend Sectien &88 500(e} by changing'"SettiDn" to "Sectiona and
by. addiﬂg "and 488 430 5" after "488 380{&){1]" and after

488, ﬁGO{a)tl} "

ﬁdd new subsection {i) to Section ﬁ&ﬂ SGD readingg c e | ‘ :
The 1ien uf attachment 1evied on the defendant '8 intetest in a
judgment, deposit account, choge in. action, nr account receivahle
suhject to a perfected security intereat pursuant to Section
488.433.5(5) hecnmgs effective on the date o£1seryice_on the se¢ufed ”

party. -

Renumber Section 4B8.500(1) ai 4&8.50@{j}q
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STUDY 39.200 - ENFORCEMENT OF JUDGMENTS
(COMPREHENSIVE STATUTE)

The Commission continued its consideration of Memorandum 77-3 end
the attached staff draft of the Enforcement of Judgnents Law. Articles
3 and 4 of Chapter 3 of the draft statute were tentatively approved sub-
ject to the following decisions:

CHAPTER 3. EXECUTION

Article 3. Method of Levy
§§ 703.310-703.320. Method of levy
Theseé sections will be revised in view of the decision that the

Enforcement of Judgments Law should be self-sufficlent and not incor-

porate the Attachment Law.

§ 703.330. Manner of taking custody; keeper for farm or business

This section should be revised to conform to the substance of the

keeper provisions in the Recommendation Relating to Use of Keepers Pur-

suant to Writs of Execution (A.B. 1007) which contemplates a mandatory

two-day keeper (unless the Judgment debtor does not consent).

§ 703.3&0;‘ Levy on deposit account; contents of safe deposit box, not
exclusively in name of judgment debtor

Subdivision (j), which provides that a purported levy that does not
comply wlth;this section shall be disregarded, should be revised in
light of the decision at the March meeting to provide in Section ?03.25@
for a narrowly-drawﬁ interrogatory to the garnishee designed to elicit 
whether the garnishee has any property of the debtor or owes a debt to.
the debtor regardless of the defects in the procedure through which the

creditor attempted to reach the property.

Article 4. Sale

§ 703.510. Sale of property levied upon
1f feasible, this section should be revised to provide for the

ocutright sale of negotiable instruments with a ready market and require

collection of consumer paper.

-11-
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§ 703.520. ©Notice of sale

Persons holding interests of record in real property should be

given notice of ‘an execution sale of the property. The last sentence of
subdivision (g) concerning the costs of additional advertising for sale
should be deleted. The Comment ahould make clear that reasonable costs
of advertising are collectible under the general provisions pertaining
to costs. The Comment shotld note that the Judgment debtor may also

advertise if he so desires.

§ 703.530. Sale without notice; defacing notice; liability
Subdivision (b), providing for a $500 forfeiture for defacing a

notice of sale, should be deleted.

§ 703.540. Time and place of sale
This sectlon ghould be redrafted to make clear which aspecte of the

time, place, and manner of sale are subject to judicial contrel. Sub-
ject to ultimate judicial control, the levying officer should follow
reasonable requests of the judgment debtor as to:the order and groups in
which property is sold. Such reguests should be followed 1f it is
likely that the requested manner of sale will yield no less than a dif-
ferent manner of sale is likely to yield., : S

§ 703.560. Cash payment;'exception

In Subdivision (a), the words cash equivalent should be replaced

by certified check or cashier s check” to codify existing practice.

§,7D3.590. Nonpayment of bid; rejection of subsequent bids
The levying officer should have discretion to reject all subsequent
bids of a defaulting bidder. Accordingly, the words "'on the resale of

such property" should be deleted at the end of this section.

§ 703.610. Certificate of sale of personal property

In this section or elsewhere, a ‘provision should be added which
provides for the endorsement of negotiable instruments by the levying
officer rather than issuance of a certificate of sale of such Instru-

ments,

~15-
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§ 703.640. Disposition of proceeds of sale
This provision should be redrafted to properly deal with the pri-

orities of prior lienholders. Professor Stefan A. Riesenfeld, the
Commission's consultant om creditors' remedies, apreed to provide the

staff with a redrafted provision.

~13-
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STUDY 39.250 - ENFORCEMENT OF JUDCMENTS (HOMESTEAD EXEMPTION)

The Commission considered Memorandum 77-26 which presented several
policy questions concerning the homestead exemption. The Commissicn
tentatlvely decided to seek the repeal of the declared homestead pro-
visiong in the Civil Code and the revision of the claimed homestead pro-
visions in the Code of Civil Procedure. The Commission decided that a
consultant should be retained to study the judgment debtor's homestead
exemption, the probate homestead, and the marital dissolution homestead.
The consultant's study would involve an examination of the relatlonship
between these bodies of law, a resolution of any problems that might
arise from the repeal of the declared homestead provisions, and a codi-
fication of any desirable rules arising from case law. The consultant
might also determine that existing law concerning the claimed homestead
exemption should be amended to deal with specific problems on an interim
basis until a comprehensive recommendation relating to homestead laws
can be prepared. The staff should propose a consultant at the next

meeting.

—14-
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STUDY 78.30 - UNLAWFUL DETATVER PROCEFDINGS (AR 13)

The Commission considered “emorandum 77-20 and a copy of Assembly
#il1l 13 as amended in Senate “‘arch 29, 1977 (which was handed out at the
meeting and is attached to these inutes as Fxhibit 1). The bill as
amended 1s the same as the text of the bill as set out in Memorandum 77-
20, | .

“The substance of the following amendments to Assembly Rill 13 (as

set out " in Fxhibit 1 attached} was approved

AMENDMENTS T0 ASSEMBLY BILL 13 AS AMENDED TN SENATE
MARCH 29, 1977
AMENDYENT 1.

On page 2 of the printed bill as amended in Senate March 29,
1377, strike out Iipes 10 to 13, inclusive, and on page 3, strike
out line 1, and insert: o

(b) Unless the lessor amends the- complaint as provided in
paracraph (1) of subdivision (a) of Section 1952.3 to state a claim
for damages not recoverable in the unlawful. detainer proceeding,

~the bringing of an actién under the provisions of Chapter 4 (com-
mencing -with-Section 1159) ‘4f Title 3 of Part 3 of the.Code of
Civil Procedure does not affect the lessor's’

AMENDMENT 2
Dn page 3, line ‘17, strike out"ssrrenderéd{ and insert:
delivered ' o
AMENDMENT 3 N
Mn page 3, line 25, strike out 1nle@ded and’
ANENDMEWT‘&
_ ﬂw page 3 line 28, after Drocedure insert:

so that possession of the property 1s no longer in issue aad
AMENDMENT 5 7 |
O page 3 11ne 3? ‘strike out 'eiving up and Ingért’
deliverlng o B '
AMENDMENT ¢
n page 3, line 38, strike out ‘property,’ and insert’

property to the lessor,

-15-~
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_ AMENDMENT 7
On page 4, line 3, strike out “surrender and insert:

delivery

AMENDMENT &
On pare 4, strike out lines ¢ to 12, inclusive, and insert-

{c) The case shall proceed as an unlawful detainer proceeding
if the defendant’s default (1) has been entered on the unlawful
detainer complaint and (2) has not been opened by an amendment of
the complaint or otherwise set aside.

The substance of the following revised report prepared for the
Senate Judiciary Committee contalning a Comment to Section 1952 and

revised Comment to Section 1952.73 was approved -

2FPORT OF SENATE COMMITTEFE 0§ JUDICIARY
N ASSEMBLY BILL 13

In order to indicate more fully its intent with respect to

- Assembly Rill 13, the Senate Committee on Judiciary makes the
following report.

Agsembly Bill 13 was introduced to effectuate the Recormen-
dation of the California Law Revision Commission Relating to
Damages In Action for Breach of Lease, 13 Cal. L. Revision Comm'n
Reports 1679 (1976). The following new comment and revised Law
Revision Commission comment reflect the Intent of the Senate

Committee on Judiciary in approving Assembly Bil1 13,
Code of Civil Procedure & 1257 {amended)

Comment. Subdivision (h) of Section 1952 {is revisgsed to make
clear that the bringine of an unlawful detalner proceeding does not
affect the lessor's rieht to bring a separate action for relief
under Sections 1951.2, 1951.5, and 1951.8 unless the unlawful
detainer proceeding has become an ordinary civil action and the
lessor has amended the complaint to state a clailm for damages not
recoverable in the unlawful detainer proceeding. The lessor may,
of course, elect not to so amend the complaint and instead to
prosecute the unlawful detainer proceeding to judement and to bring
a separate action for relief under Sections 1951.2, 1951.5, and
1951.8 4if the lessor has a cause of action for such relief.
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" Code of Civil Procedure © 1952.3 (added)

Comment. Section 1952.3 relates to an unlawful detainer
proceeding that has becomg an ordinary civil action,

.. The provision of subdivision (a) that delivery of possession
of the property to the lessor converts an unlawful detainer pro-
ceeding into. an ordinary civil: actlon codifies prior case law. If
the lessee pives up rossession of the property after commencement
of an unlawful detainer proceeding, ' the action thus becomes an
ordinary one for. damages.” . Union 0il Co. v. Chandler, 4 fal,
App.3d 716,. 722, B4 cal. fptr. 756, 760.(1970). This is true where
rossession 1s glven up "before the trial of the unlawful detainer
action, Green v, Superior Court, 10 Cal.3d 616, 633 n.18, 517
P.2d 1168, 1179 n.1%, 111 Cal. Rntr. 704, 715 0,18 (1974). Accord,
‘Trbe Corp. v. W. &' B, Realty Co., 255 Cal, App.2d 773, 778, 63 Cal.
- Bptr. 462, 465 (1967): Turem V. Texaco, Inc., 236 Cal, App.2d 758,
7€3; 46 Cal. 2ptr. 389,392 (1965). 1In this situation, the rules
designed to Preserve the summary nature of the proceeding are no
© longer applicable. See, e.g., Cohen ¥. Superior Court, 248 Cal.
“App.2d 551, "553-554, 56 Cal. Bptr. 813, 815-816 (1967) (no trial
- precedence when possession not 1in issue): Heller v. Melliday, ¢
“Cal. App.2d 6R9, 696-697, 141 P.2d 447, 451-452 (1943) (cross-

s complaint'allowable after surrender}. The limitation of Section
1952.3 to unlawful detainer proceedings is not intended to preclude
~application of rules stated in the section in forcible entry or

“ forcible detainer cases. o ‘ '

L Paragraph (1) of subdivision {2) makes .clear that, when the

_ statutofv conditions for the applicarion of Section 1951.2 are met,
the.damakes_authorized by that section are among the remedies

' availahle to the lessor when an unlawful detainer proceeding has
been .converted to an ordinary civil actien. The paragraph serves,
; Aamong other purposes, the salutary purpose of avoiding multiplicicy
of actions. The statutory conditions for the application of Sec-
tion 1951.2 are that there be a lease, breach of lease.by the
lessee, and either abandonment by the lessee before the end of the
term or termination by the lessor of the lessee's right. to posses-
sion. See Civil Code ® 1951.2(a). The lessor is not required to
seek guch demages in the unlawful detainer proceeding which has
been thus converted but may elect to recover them ip. a separate
-Action. See Civil Codé % I952(h). '

If damages for loss of rent accruing after judgment are soupht
by the lessor pursuant to paragraph (3) of subdivision fa) of
Section 1951.2, the additional conditions of subdivision (e¢) of
that section must be met. And, .if the lessor seeks such damages or

~17-



“inutes
April 7 and &, 1977

any other damages not recoverable in the unlawful detainer proceed-
ing, the last portion of paragraph (1} of subdivision {(a) of
Section 1952.3 requires the lessor to amend the complaint so that
possession of the property is no longer in issue and to state a
claim for such damapges. If the case is at issue, the lessor's
application -for leave tc amend is addressed to the discretion of
,the court. See Code Civ., Proc. % 473. The court 1s puided by a

‘nolicy of great liberality in permitting amendments at any stage
of the proceeding . . . . 1 B, Witkin, California Procedure,
Pleading £ 1040, at 2618 (2d ed. 1971}, Tf the lessor makes the
election so to amend the complaint, the lessor loses the right to
bring a separate action for relief under Sections 1951.2, 1951.5,
and 1951.8., See Section 1952(h),.

When the défendant has delivered possession of the property to
the lessor, the defendant is no longer subject to the restrictive
rules of unlawful detainer pleading and may cross-complain, whether
or not the lessbr has amended. the complaint. See subdivision
(a)(2y." “ere delivery of nossession does not, however, extend the
defendant's time to plead since such time is necessarily determined
by thé form of the complaint. Thus, as subdivision (b) makes
clear, the defendant's response must be filed within the time
provided for unlawful detainer proceedings——see Code Civ. Proc,

f§ 1167, 1167.3 (five days)--unless the lessor amends the complaint
so that possessiov is no longer in issue in the case. See subdivi-
sion {(2)(1}. TIf the complaint is so amended, the defendant has a
right to answer within 30 days after service thereof or within
such time as the court may ailow. Code Civ. Proc. £#8 471.5, 586.

The defendant is not obliged to ‘sllege in a cross-complaint
my related cause of action (Code Civ. Proc. § 426,30} unless
after delivering possession to the lessor the defendant files a
cross—complaint, or files an answer or an amended answer, in re-
sponse to the amended complaint. See subdivision (a)({2). This
limitation of the application of the ccmpulsory cross-complaint
statute will protect the defendant against inadvertent loss of a
related cause of action. :

Mce the defendant's ‘default has been entered on the unlawful
detainer complaint, whether before or after possession of the
property has been deleered to the lessor, the case will theveafter
remain an unlawful detainer proceeding unless the default is set
aslde or the lessor amends the complaint to open the default. See
subdivision (c)., If the defendant moves to have the default set
aside, the metion is addressed to the discretion of the court.

See Code Civ. Proc. 7 473- ™M, Moskovitz, P. Honigsbere & D. Finkel-
stein, -California Eviction Defense Manual & 7.7, at 53 {1971y, 1If
the lessor amends the complaint in some substantial way, the de-
fault may be waived. The amended complaint is said to open the
default. See 4 B, ™Mtkin CTalifornia Procedure, Proceedings Without
Trial * 147, at 2809 {2d ed, 1971},

~-18-
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Subdivision (@) makes clear that Section [952.3 has no effect
on existing law with respect to unlawful detainer proceedings wher-
possession remains in issue. In such proceedings, there are a
number of affirmative defenses the defendant is permitted to raise.
See, e.p., Green V. Superior Court, 10 Cal.3d #16, 517 P.24 1168,
111 Cal. Rptr. 704 (1974)  Ahstract Investment Co. v. Hutchinson,
204 Cal. App.2d 242, 22 Cal. Totr. 309 (1962),

APPROVED

Date

Chairman

Executive Secretary
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( = ~ STUDY 78.50 — EXHIBIT 1 _
L Aprii 7 and B, 1977

e AMPM)I 1) IN SENAT 11 Ma.u(*u 29, ww
- AME] NDED- w ASSF, MBLY wrmuam' m I*JTT
AMI*NDFD IN ‘ASSE Mm Y }ANUARY 24 “319'.’?

L CAL IHIHNM LH,ISI A}l!]il'.—-{m TR ﬂ!'{.lli AH H{"‘BS]{W o

| ASSILMBLY BILL e o

s 5';_;_Ir'|trodz_t§gc;l=-‘ by AsscmblymanMcMzster

Dceember 1975

AR S An act toadd-Seeheﬁ }m_tﬁ‘amend.?ee‘hm I_Bfﬁof dnd.."-._. o
= Co to add Sechm 13523 to, the Cw .bdc rﬂlating to ieasc-a. b

e m,rsmnvn muwrs mrm .
AB 13 as amended MeAlister: Leas &damages _
. Existing'case law provid&s that'if the tenmnt gives up posses-
) ';,slon of real property after eommencement of ap, ‘unfawful
_._j'detamer proceedmg, the action becomes- fi brdtmry cml'
- action for damages. .. - . RETRIE
. This ‘bilt eodlﬁea woukf codr{y thc abmre case_law where S
_ possession of the property has been surrendared 1o the iPSbOI‘
. before trial. . SR AT
.- This bill aioe speeiﬁes wvu!d .'ipemfv that among the reme-'; S
. dies available to-a lessor when an’ unlawfid detainer proceed-
- ing: has been: converted to an ordinary civil action are the. .
- damages authorized. by statute if {1} a lessee bieaches the
 lease and abandons the property before the end of the term
or if (2} his right. to: possession s terminated” by the Jessor
_beeause of a breach; This bill permits the recovery of damages
- for the amacuit by which: unpaid-rent for the balance of the =
" term after the time of award’ exceeds the amotint of such
" rental loss that the lessee proves could Be reasgn.tbly ay mdt.d‘_ o
“only if the Tessor first amends. his complaink; S
Th:.s hxli alio speenﬁes wou!d Spt‘t‘ff}’ that the deﬁ‘mltmt in
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 provided in Section 19523, does: nol affeet the lossor’s

right to hrmg a separate action for relief under Sections

'1951.2, 19515, and 19518, but no damages shull be

recovered in the subsequent action for any detriment for

which a claim for damages was madt ami dgtvrrmned on

the merits in the previous action.
* (¢} After the lessor obtains pmm,ssmn nf the ruporh

“lmder a judgment pursuant to Section 1174 of the Code” )
_of Civil Procedure, he is no longer entitied to the remedy
" provided under Section 1951.4 unless the lessce. obtains

relu,f under Section 1179 of the Code of Civil Procedure.
SEC. 2. Sf‘(‘b‘on 1352 3is. added ta tbe Ca’w{ ( ode, to '
read: L
1952.3. (a} Fxcept as prowded i .subdnmmns (b) ‘md |

~(c), if the lessor brings an unlawful detainer proceeding

- and possession: of the property is no' longer. in_isste
because possession of. the property has been strrendered
to’ the fessor-before trial or, if there.is nq trial, before

Jjudgment is eitered, Ule case becamas an ordgmuy civil

action in which; o
() Tﬁe lessor msy abtam any . re!:efm whxch he is )
entitled, mc]udm& where. applicable, relief, au{banzed

by Section’ 1951.8; but, if -the' lessor. seeks. to repover
- damages described in pdragraph (3) of subdivision (¢} of
Section 1951.2 or any other. damages ot pleaded and

recoverable in the unlawful detainer. proceeding, the

lessar shall first amend the complafnt pursyant to Section

472 or 473 of the Code of Civil Procediite tostate a.claim’ -
for such damages and shall serve & copy of the. amended .

complaiat on the defendant in the same. manner as a capy

of 4 summons and original complaint is served,
(2} The deferidant may, by appropriste p!eadmgv or

_amendments to pleadings, seek any affirmative reliel;
and assert all defenyes. to which he is entitled, whether
or not the lessor has amended the. complaint;; but
‘subdivision (1) of Section 496,30 of the Code of.Civil

Procedure: . does not sppfy .urifess, after . giv. g . up

possession. of the -property; #:e rfefenddnt (£ files-a
cross-complaint or (i) files an answer of an. amended

answer in rpsponse to an. amendﬂf comp:'mnf f” fed .
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p:m'u ant to p,mtgmph o). _

(b} The - defondant s time to respond to a. mmpf um‘ for .
,tmfawfuf detainer & not affeeted by the siicrender of
possessiont of the property to the . }ﬁﬂmr But, i the
complaint is amended as pros ided in mgmpb (ol
“subdivision {a}, the defendant has - }fw saines time to 0
'Vrespnnd to b‘re dmended eampfxmr as in m ardﬂmn civ :f e
| (c') If tbe de&-ncﬁ:nrsdefdu!r has been ent(frpd on rfm T AT S
fmlam‘ii! detainer mmplamt and such defaglt has not ~—
been sof aside, -the c.am sha!! pmceed .15 a" '-tmf'mﬁ:i e
detainer pmcpefﬁng . o

13 | (d) Nothing in this sectmn aﬂ'ects tbe Dpleadit
,limwmmhhﬂﬂmﬂww&MQMmgﬂ_ SR
- 15 may be asserted in ani unlawful detainer proe ;‘"ifng that

16" has not becorsie an. onfmary mtﬂ aeﬁon ; pmvidﬂf o
17 subdiviston (a). tﬂreud- R o
ilﬁjmﬂ&ifﬁe "rjj jfﬁ

mwpwmq?mﬂﬂmu
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