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Memorandum 77-1

Subject: Study 39,160 - Attachment

The Attachment Law became operative on January 1, 1977. After the
bill revising the Attachment Law (A.B. 2864-~Cal. Stats. 1976, Ch. 437)
had been passed and since it has become operative, we have received
several comments concerning potential problems. If the Commission
decldes that corrective legislation is needed as an urgent matter, we

will prepare a bill for introduction in this session of the Lepislature.

§ 481.050, "Chose in action' defined; attachment of imsurance policy
In Javorek v, Superior Court, 17 Ca1.3d.629, 552 P.2d 728, 131 Cal.

Rptr. 768 (1976), the California Supreme Court held that the cbligation

to Indemnify and defend under an automobile 1liasbility insurance policy

did not provide a basis for quasi in rem jurisdiction over a nonresident
defendant insurance company. (See Exhibit 2.) This decision was on the
bagis of the interim attachment statute, which is no longer in effect.
The court declined to consider the question in the light of the Attach-
ment Law since 1t had not yet pone into effect. (See Exhibit 2, n.12 at
741,) Plaintiffs apparently were prepared to argue that the result
would be different under the Attachment Law. This is because of the
definition of 'chose in action” in Sectfon 481,050:

481.050. '"Chose in action'" means any right to payment which
arisges out of the conduct of any trade, business, or profession and
which (a) is not conditioned upon further performance by the de-
fendant or upon any event other tham the passage of time, (b) is
not an account receivable, {c) is not a deposit account, and (d) 1s
not evidenced by a negotiable Instrument, security, chattel paper,
or judgment. The term includes an interest in or a claim under an
insurance policy and a right to payment on a nonnegotiable instru-
ment which 418 otherwise negotiable within Division 3 {commencing
with Section 3101} of the Commercial Code but which is not payable
to order or to bearer. [Emphasis added.]

Mr, James. S. Graham has written the Commission concerning the intent of
the last sentence of Section 481.050. (Seé Exhibit 1.) The staff has
also discussed the matter with Mr. Graham on the telephone and has
indicated to him that it is not the Commission's practice to issue
statements of intent, the Commission's intent beiﬁg reflected in the

printed recommendation and the Comments to the sections.
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The staff has traced the development of this provision from 1its
first appearance in Memorandum 72-24 (March 29, 1972) through the Recom-
mendation Relating to Revision of the Attachment Law, 13 Cal. L. Revi-

sion Comm'n Reports 801, 815 {1976). We find no express or implied
intent to adopt the doctrine of Seider v. Roth, 17 N.Y.2d 111, 216
N.E.2d4 312, 269 HN.Y.S5.2d 99 (1966), 1n California.

Insofar as Interests in and claims under insurance policies are -

concerned; the provision first read as follows:

(d) "Chose in action"” means any right to payment of a fixed or
reasonably ascertainable amount which 1s not an account and 1is not
‘evidenced by a negotiable instrument, security, chattel paper, or
Judgment, or based on an interest in or a claim under an insurance
policy. [Memorandum 72-24, Exhibit I, p. 1.]

. In the Second Supplement to “femorandum 72~35 (Exhibit I, p. 1),
this provision was revised to include, rather than exclude, such inter-

ests:

{d) "Chose in action'" means any right to payment of a fixed or
reasonably ascertainable amount which is not an account receivable
and is not evidenced by a negotiable instrument, security, chattel
paper, or judgment. The term includes an interest in or a claim
under an Insurance policy.

The definitfon was derived in part from Commercial Code Section
9106, but the Comment to the definition of "chose in action' in the
draft statute consldered at the June 1972 meeting drew the following

distinction:

Comment. Section 480.050 defines 'chose in action” as the
tern is used in this title. It should be neted that, in contrast
with the term "contract right"” under the Commercial Code, the right
must be earned and must be in a fixed or reasonably ascertainable

_amount. Compare Com. fode § 9106 ("'contract' right means any
right to payment under a contract not yet earned by performance and
not evidenced by an instrument or chattel paper;” '"'general intang-
ibles' means any personal property (including things in action)
other than goods, accounts, contract rights, chattel paper, docu-
ments, and Instruments. Any Interest or claim in or under any
policy of insurance 18 a general intangible.'}.

It appears from this early Comment that the requirement that the right
to payment not be conditioned on further performance applied to all
choses in action, including interests in and claims under insurance
policies. The Comment to the section as enacted in 1974 is less clear,

but we are certain that no change in meaning was intended:
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Comment. Section 481.050 defines "chose in action'' as the
term {s used in this title. It should be noted that the right must
not be conditioned on the further performance of the defendant.
Moreover, the phrase "which arises out of the conduct of any trade,
business, or profession’” limits the term to business-oriented
debts. See Section 487.010 and Comment thereto.

Hence, the staff concludes that the oblipation sought to be at-
tached 1n Javorek would not meet the requirements of Section 481.050
because it is contingent. {(See Exhibit 2, pp. 733-739.)

Another aspect of the development of the definition of 'chose in
action” bears on its intent. As indicated above, the definition of
"general intangible" played a part in the development of this definition
although “chose in action" was limited by the requirement that the right
to payment not be conditloned on anything but the passage of time. HNHote
11 in Javorek (see Exhibit 2, p. 741) rejects the notion that the ob~-
ligations to indemmify and defend under an insurance policy are included
in the Commercial Code language since the "types of interests in insur-
ance polieies included in California Uniform Commercial Code section
9106 are only those contractual and property rights which are used or
may become customarily used as a commercial security.'” (Citing the
Comment to Com. Code § 9106.)

The sentence concerning insurance was deleted from Commercial Code
Section 9106 by Cal. Stats. 1974, Ch, 997, § 11, operative January 1,
1976. However, this deletion does not bear on the definition of "choses
in action" 1n the Attachment Law. The question before the Commission is
whether you belleve the section 1s likely to cause an unacceptable
amount of confusion and, if so, how it should be amended to clarify its
meaning. . ,

The staff proposes to amend Section 481.050 as follows:

481.050. (a) "Chose 1in action" means any right to payment
which arises out of the conduct of any trade, business, or profes-
sion and which €23 1s not conditioned upon further performance by

the defendant or upon any event other than the passage of ttmes
£b) 48 mee tipe.

(t) "Chose in action” does not include an account receivable,
€e} i9 met a deposit account, amd €4} 4s met or a right to payment
evidenced by a negotiable instrument, security, chattel paper, or
judgment. The term Subject to subdivision (a), "chose in action”
includes an interest in or a claim under an insurance policy and a
right to payment on a nonnegotiable instrument which is otherwise

-3



negotiable within Division 3 (commencing with Section 3101) of the
Commercial Code but which 1s not pavahle to order or to bearer.

Comment:. - Section 481.050 is amended to make clear that in-
terests 1n and claims under an insurance policy are subject to the
requirement that the right to payment thereunder not be conditiconed
upon further performance by the defendant or upon any event other
than the passage of time. Accordingly, the oblipations of a lia-
bility insurer to defend and indemnify do not provide a basis for
jurisdictional attachment under Chapter 12 (commencing with Section
492.010). See Javorek v, Superior Court, 17 Cal.3d 629, 552 P.2d
728, 131 Cal. Rptr. 768 (1976).

[5 482.060)]. Court commissioners

' Mr. Joseph Wein reports that he has had to appear before a judge to
obtain issuance of an ex parte writ whereas under former law such writs
were issued by commissioners. (See Exhibit 3.) Mr. Jon F, Harfung has
also written us concerning the lack of provision for court commissioners.

As you no doubt recall, the lesislation introduced in 1974 (A.B.

2948) contained a provision designating the judicial duties under the
Attachment Law as subordinate judiciél duties suitablé to be performed
by court commissioners. {Section 482.060.) This provision was opposed
by the State Bar in a report of the State Bar Ad Hoe Committee on At-
tachments (dated December 24, 1973) that was approved by the Roard of
Governors (March 11, 1974). This view was shared by the Assembly Com-
mittee on Judieiary and the provision was deleted from the bill. In
1975, the Commission decided to introduce a bill (A.B. 219) to restore
this provision. However, this proposal again encountered opposition,
and 1ts constitutionality was questioned by'the Legislative Counsel's
office. In an opinion requested by Assemblyman McAlister, dated June
16, 1975, the Legislative Counsel concluded that the proposed designa-
tion would be unconstitutional. Accordingly, the Commission decided in
July 1975 not to attempt to achieve the enactment of this provision.

'7?'Wg have been informed that commissioners will continue to be used
in Los Ange1es County,_at least, by stipulation of the parties and
through judicial order on a case-by-case bhasis. We assume that some
o;her counties may also determine to use court commissioners on the same
basis. | o

In view of Fhis history, does the Commlssion wish to provide elither

general authoriti'fnr court commissioners to perform the judicial duties
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under the Attachment Law or specific authority to handle matters other
than the determination of exemptions and the determination of 1iability
for wrongful attachment, which were singled out as constitutionally

suspect by the Legislative Counsel'’s opinion?

§ 486.110. Lien of temporary protective order

Mr. Joseph Weln also inquires about the relation between the lien
of a temporary protective order and a peneral assignment for the benefit
of creditors and bankruptcy proceedings. This question was first raised
in a letter from Mr. Harold Marsh, dated September 24, 1975, on behalf
of the Credit Managers Assoclations of California. The Commission con-
sldered the problem at that time. The Minutes for the November 1975
meeting report that the Commission declined to provide for the explra~
tion of the lien of the temporary protective order when the defendant
makes a general assignement for the benefit of creditors or where pro-
ceedings for the liquidation or rehabilitarion of an insolvent debtor's
estate are commenced before the lien is perfected because

general assignments may prefer some creditors over others and . . .

the Bankruptcy Act, the Wational Bank Act, and the state laws con-

cerning liquidation, comservatorship, reorganization and dissolu-
tion of banks void attachments. Furthermore, 1t was noted that

Section 486.050 permitted the temporary protective order to pro-

hibit any transfer by the defendant (with certailn exceptions) which
would preclude a general assignment.

Does the Commission wish to reconsider this matter?

§5 488.320, 488.360, 688. Use of keeper to operate golng business
after {udgment

He have not received any written complaints, but--as reported on
page 7 of Memorandum 77-3 (pertaining to draft Sectiom 707.330)--there
1s doubt in some quarters about whether a keeper can be used to operate
a goilnp business after judgment. Section 688 incorporates for the
purposes of levy of a writ of execution the levy procedures provided by
the Attachment Law "except that tangible personal property in the pos-
session of the judgment debtor shall always be levied upon in the manner
provided by Section 488.320." MHence, after judpment, Section 488, 320--
which provides that tangible personal property in the possession of the
defendant shall be taken into custody by the levying officer--supplants
the 10-day keeper and lien provisions of Section 488.360 which apply to
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a levy on inventory of a goirng business and farm products. However, the
manner of taking ﬁruperty {nto custedy is provided by Section 488.045:
Except ap otherwise provided by statute, where a levying
officer is dirvected to take property into custedy, he may do so

either by removing the property to a place of safekeeping or by
ingtalling & keeper.

The staff ia of the view thaf, iiberaliy coﬁsfrued, thié gection, in
coﬁjuncticn with the others discussed, permite the opgraticn;af the
buainess by stipulati{on pf the partiés. However, we are-inférmed that
the sheriff’s office in at lzast one county 1is 1ﬁterpteting these provi-
slone in a manner that precludes the use of d keeper to operate ﬁhe
business after g pnatjudgmént levy. 1In view of this development, the
ataff recommends that Section 688 be amended along the lines suggested
in draft Sectlon 703.7330 {(attached to Memorandum 77-3) to permit &
keeper tn operate the business for a minimum of two days upon the in-

structions of the judgment creditor and 1f the judgment debtor consents.

§ 4B8.360(c). Lien on inventory by filing in office of Secretary of
1—:&!:__&;__9""' .
At the urging of and in censultation with the Secretary of State's

cffice, gubdivision (¢) of Section 488.360 was amended in 1976 to pro-

vide as followa:

§ 488.360
* pal . »

(e} Notwithslarnding the proviaicns of subdivislon {a), upon the election
and the instructions of the pladrt!ff, the levying officer shall attach farm
producty or {nventory of 1 goiny business Ly filing o notles In the form
prescribed by the Secretary of State which indicates that the plainliff has
scquired an attuchment Hen on thy farm producls or inventory of the de-
fendant and, where permitied by the writ of altechmert or court order, an
identifiable cash procesde {uy that lerm fg waed it Soction 93086 of the Com-
mercial Uode) or after-acquired property, or both, The notice shelt statc
the name and maillng sddress, if knowi, of both the pluintiff amd the de-
fendnnt and shall describe the property attsched and siete whether identifi-
able cash proceeds or after-ncguired property, or both, are attached, When
the property is growing crops er thiber to be cut, the wvotive shell be re-
corded fir Lthe -offtee of the county vecorder in the county where the resl
property ot which the crops are growitg or on which the timber js standing
{a located. Where, on the date of socording, Uhe real property on which the
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crops are growlng or on which the timber ks standing stende upon the rec-
ords of the county in the name of a peraon other than.the defendant, the re-
corder ahail Index such attachment when recorded in the names of both the
defendant snd such other person identified in the writ. in all other cases,
the notice shalt be flled in the office of the Seeretary of State. The fee for
filing rnd Indexing cach notice of attachment, notice of cxlension, or notice
of release in the office of the Secretary of State {a three doltaras ($3).
Upot the request of aty person, the Secretary of State ahnll {ssue & certifi-
vate showlng whether there [a on file, on the date end hour wtaied thereln,
gny notice of utlachment, naming a perticular prrsen, and if a notice is on
file, giving the date and hour of flling of each notice and the name of the
plalntifi. The fee for the cortificate lssued by the Secrelnry of State i3
two dollars (22). A combined certificale may be isaued pursuant to Section
7903 of the Government Usde. Unon reguest, the Secretary of State ahall
furnish a copy of any notlee of altachment or notice affecting a notice of
attachment for a fee of one doliar *$13 per page, A lMen acquired by fillng
or recording g nolice pursunnt e thiv eubdivislon provides the plaintiff
with the same rights and priorities fn the sttached properly as would be ob-
tained by a sccured party who perfeet: posecurity intervs! tother than a
purchane money recurity Interest) in such property by fillng a financing
statement at such time and place. Promptly after fHing or recording und
in 1o event more than 16 days after the date of fillng or recording pursu-
ant to Lhis subdivision, the Jevying officer shall sond by rogintered or certl-
fled mall, return receipt requested, i <ony of the wiit and the notice of at-
tachment to the defendant and, in the case of crops growing ortimber
standing on real property, to auny olher person ldentifed in the writ in
whose name the real property slande wpon the records of the county at the
addrues of such other person as shown by tlie reccrds of the office of the
tax mosessor of the county where the nroperty 18 located.

Commenl.
w» e iyl 2 4 - 4

Subdivision (c) $s amended to provide specifically that the lien
obtained by filing the notice pursuant to this subdivision may
~apply lo after-sequirved property and proveeds from the sale or
exchange of attached inventory or farm products. The second
“senteies, providing for the contents of the notice, is added to
make clear thal the plaintiff who desites to attach proceeds or
after-acquired proverty, or both, must so state in the notice filed
with the Secretaty of State or county recorder. Compare Com.
Code §§ 9203(31, 9204 The next-to-last settence of subdivision
{e) iy amended to make olear that s plainliff who atlaches
property by fiting & notice pursuant Lo subdivision (¢) describing
farm products or Inventory, incleding proceeds or after-acquired
I}:cperty, or hoth, has the same 1ights and prioritics as he would
wave If he had perfected a securfty interest {(other than a
purchase money security mlerest) in such property by filing &
finmncing statement ai the tire and place he filed the notice
undear subdivision (¢). Sce Com. Code § 9312(5), (6) (priority
- where special rules applicible to purchase money . sceurity
interests do not apply).

1
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Immediately preceding final passage of A.B. 2864, Mr. Bill Holden, in
the Secretary of State's office, wrote the Commission staff that this
amendment to Section 488.360(c) apparently accomplished an unintended
change. Section 488.360(c) eives the plaintiff who files the prescribed
notice the same rights as would be obtained by a secured party who
perfects a security interest (other than a purchase money securlity
interest) in such property by filing a financing statement at such time
and place. The difficulty arises because Section 9102{4) of the Com—
mercial Code provides that there cannot be a security interest in the
inventory of a retall merchant unless the inventory consists of "durable
goods having a unit retail value of at least five hundred dollars ($500)
or motor vehicles, housetrailers, trailers, semlitrallers, farm and
construction machinery and repalr parts thereof, or alreraft.” Section
9102(4) does not apply to a merchant that is a cooperative agricultural
assoclation or a fish marketing association or that meets the require-
ments of the last sentence of Section 2102(4) ("a person whose sales for
resale exceeded 75% in dollar volume of his total sales of all goods
during the 12 months preceding the attachment of the security inter-
est’). It was the insertion of the parenthetical language ‘other than a
purchase money security interest"” that results in the incorporation of
the qualification provided in Commercial Code Section 9102(4). This
language was added, as the Comment indicates, to incorporate the prior-
ity rules provided in Commercial Code Section 9312(5), (6).

Research into old memoranda does not reveal whether the staff and
the Commission were aware of this aspect of Commercial Code Section
9102(4). It appears that the assumption was that the attaching plain-
tiff would be able to obtain a2 1ien on any inventory. Hence, although
Section 488.360(c) works since it is linked with the Commercial Code
provisions, it is deceptive since the limitation incorporated thereby is
nowhere noted.

0f course, this does not leave the plaintiff without a remedy. The
plaintiff may place a keeper on the defendant's business premises with
the defendant's consent. If the defendant does not consent or at the
end of the 10-day keeper pericd, if mo arrangement has been worked out
between the plaintiff and the defendant, he may direct the levying

officer to take possession of the attached property. In proper cases,
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the plaintiff may use the filing method provided by subdivision (c).
Several people have expressed their bellef that creditors will probably
not resort to the filing provisions of subdivision (¢) in great numbers,
but instead will rely on the bird-in-hand measures of putting a keeper
in the business or taking custody of the properfy.

It would perhaps be inappropriate to recommend an amendment to Sub-
division (¢} that would have the effect of making the attachment lien
obtained by filing broader 1n scope than are consensual security inter-
ests although this would restore the Commission's orlginal intent (al-
belt an intent based on the assumption that consensual securlty inter-
ests other than purchase money security interests were not so limited in
the case of retail merchants). The consequence of leaving subdivision
{¢) alone is minor, except that an unknowledgeable plaintiff may assume
that he has a lien on all the Inventory of a retail merchant, when in
fact his lien 1s limited by Commercial Code Section 9102(4). Should
subdivision (¢) of Section 488.360 be amended to put plaintiffs on
nptice of this limitation?

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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Memorandum T7-1

LA OFFIC:S
RICHARD [ SiMGER

MICHANDY §, BIRCER,
TR AVETILUF

KEITH L MEERER SAN DR LiFw BRI sy
JAMEY 5. GRAK AM i )

Necember 14, 14979

John H. DeMoully, Esqg.

Executive Secretary

California Law Revision Commiszion
Stanford Law School

Stanford, California 94305

Dear Mr. DeMoully:

The purpose of thils letter is to reqguest a Statement of
Intent from the Commission regarding certain legislative recommen-
dations made by the Commission to the Legilslature concerning the
Attachment Law which will become effective on January 1, 1977.
Specifically, my question is whether Code of Civil Procedure §§4B1,050
and 492.040 permit the Attachment of an insurance policy as a means
of securing jurisdiction over a non-regident defendant., This iy a
guestion which was recently decided in the negative in Javorek v.
Superior Court, 17 Cal. 34 622 (13756). Howcver, that result was
reached solely on the ground that the interim Attchment legislation
in Code of Civil Procedure §537.3(c) did not authorize the Attachment
of an insurance policy. Inm zontrast, the new legislation in Code of
rivil Procedure §481.050 states that choses In action are attachable
and that term "includes an interest in or a claim under an insurance
policy." It therefore appears that the new legislation has cffectively
mooted the Javorek declision.

T have carefully read and reviewed +the Recormmendation Relating
to Prejudgment Attachment, 11 Cal. 1. Revision Comm'n Reports 701 (1973);
and the Recommendation Relating to Revision of the Attachment lLaw, 13
Cal. L. Bevision Comm'n Reporta BOI 119757V Those documents do not
contain any indicatlon that the Commission consildered this specific

gquestion.

It can readily be determined from the comment at page 751 of
the 1973 Recommendation that if such Attachments were permitted, they
would be proper only where the clsim arose out of the conduct hy the
defendant of a trade or business, This, ot course, would prohibit an
Attachment in cases where, as Iin Javorek. tho defendant was operating
hig vehicle for pleasure unrelated to Lhe conduct of any business.
Neverthelesa, this limitation would not be c¢ncugh to prohibit an
Attachment 1in a case where the Plaintiff was Injured on the business

premises of the non-resident defendent.



John H. DeMoully, Esg.
Page Two
Dacember 14, 1976

I wish to emphasize that in Javorek the Court held only
that the duty of an insurer to indempify and defend was not subject
to Attachment under the interim legislation. The Court expressly
declined to address iltmelf tc fhe guestion as it might arise under
the new legislation. See 17 Cal. 3d 2t &46 £rn. 12. This is the
tagk which I now requesi the Commission to discuss. Of course, |
request no oplnion in referesce Lo the constitutional guestion of
whether Attachment of an insurance policy in corder to obtain
jurisdiction over a non-residsnt defendant is permissible. This
question was not reached in the Javorek decision either. Your
asgistance in this matter would Thdecd be apprsciated, '

iy A/
o) f ; "41“’{-!"{ ) Vi f’j ‘/L‘;

James 5. Graham

oC: John D. Grathwohl
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terest of vindicating statutory public poli-
cy. Some minor delsy may be incarred in
determining if plaintiff's motive was retal-
fatory; but as the Supreme Court has not-
ed, "Some delny, of course, s inherent in
any  falreminded  system  of  justice.
v o Our courts were never intended
to serve as ribber stamps for landlords
seeking to evict their tenknts, but rather to
see that justice be done before a man ia
evicted from his home! (Permell v
Southall Really (1974) 416 U.S. 363, 385,
94 S5.Ct. 1723, 1734, 40 L.Ed2d 198 We
thetefore conclude thet the defense
presented In this case may be rafsed in an
unlawful detalner proceeding.

[12] This conclusion {8 unxitered by
the fact that In the present case the hous-
ing agreument between plaintiff and de-
fendants specified that shelter was pro-
vided only for employees. To state thar &
landlord may evict & tenant who is not an
employee adds little or nothing to the pow-
ern landlords alresdy have. A landlord
may normally evict & tenant for uny reason
or for no remson at all, but he may not
evitt for an improper reason: here, retai-
lation for the tenent's efforts tu vindicate
an Importent statutory right®

The Judgment is reversed.

WRIGHT, C. J., and McCOMB, TO.
BRINER, SULLIVAN, CLARK and
RICHARDSON, 1}, concur.

3. In additios to thelr valid clalm based on the
inisat bakind the federnl act, defendanis and
amdel cutine have raised n number of addi.
tonal comtentions §n support of the second
afflemative defense: (1) the uso of the jy-
diclal system to effect ovictionn fn this rcome
conatitutes stute wetion abridging defendents
Firet Atendment right to iltlgute (see dis-
cumlon in Hdwords 4, Fadih (1088) suprn,
180 UAAppIDC. 126, 587 P24 087, 050
808} ;. (2) even it no etate setlon In found,
the purporied evietlons emount to an finper-
missible pelvate lofringement on defendants’
tight to petition the goveriment, n eight that
smunates from the very creatlon of the Con-

EXHIBIT ©
882 PACIFIC REPORTER, 2d SERIES

131 Cel.Rptr, 764
Frank &. JAVOREK st sl., Patitlonsrs,

¥

Ths BUPERIOR DUURT‘ OF MUNTEREY
COUNTY, Retpondant;

Jick Bradtord LARSON, 8r,, ot al,,
HRanl Partisn in | nierant.

8, F, 23524,

‘Bupreme Court of Callfortls,
Aug. 2, 1979,

Nonresident defendants in automobile
sccident cuse sought writ of mandate to
quash service of summons for lack of jur-
isdiction. The Supreme Court, Sultivan,
], held that neither obligation of nonresi-
dent defendants’ automobile Hability Insur-
er to indentnify the defendants nor its obli-
gation to defend them was subject to at.
tachment or garnishment so that that those
two obligations did not glve rise to basis
for establishing quasi in rem jurisdiction
over the nonresident defendants; and that,
since trial court had alresdy determined
that It Ircked in personam jurisdiction over
the nonresident defendants, defendants
were entitled to have service of process
quashed for tack of jurisdiction.

Wtit of mandate issued.

Opinion, Cal.App, 122 Cal.Rpir. 1B,
vacated,

stituHou (sme ¢d. at pp. B90-608) ; {3) the
evictivus would violate the Untuh Aet (Clv.
Code, § 61}, which prohiblis arbitrary diserim-
ingtion by w busineas sstablishment (wen In re
Coz (1070} 3 Cnlidd 205, B0 CalRiptr. 24,
474 P24 9020 (4 pluintit's sctlons not
only tend to frustrate the purposes of the
federnl nct, but are in direct viclatlon of 7
11.8.C. § 2000, wlich proscribes diserimina-
tiptt aguinat 4 person In tetnliation for Hling
suit for just canne ynider the act.  As defend-
anfs prevall for thoe reamons nirendy stated, wa
need wot deeide the walidlty of thesn adidi-
tional covtentionn.



JAVOREK v. SUPERIOR COURT OF MONTEREY COUNTY  Cel. 720
Cite s 832 P24 728

i, Appeai and Error ¢=98
Mandamus &=4(3) -

Order discharging ot refusing to dis-
charge a writ of attachment is appealable
and would not be reviewed on petition for
writ of mandamus, West's Ann.Code Civ.
Proc. §§ 904.1(e), 1086,

1. Courts &224

Theoretically and traditioually, exes-
clse of “qguesi in rem jurisdiction” depends
entirely upon the presence of the properiy
of the defendant in the forum; residence
of the plaintiff is irrefevant; theory is
that, becanse property is situated in the
state, courts of the state have power over
16 determine the relative rights of the
piatutiff mnd the defendant therein,

Bee publication Words and Phrases
for other judiclel constructlons and
definitions.

3. Gernishment $=25

California law permits a garnishment
of debts and other intangibles. West's
Ann.Code Civ.Proc. § 543.

4. Guenlahment $=13

It 1s not necessary that garnishee have
in his possession the actual money of the
defendant; it is engugh that he owe a debt
to defendant; peneral test is whether the
defendant has an enforceable claim against
the gernishee. West's Ann.Code Civ.Proc.
§ 543

5. Barstahmant =42

For purposes of determining whether
debt s too uncertain and continued to he
subject to gatnishment, distinction exists
between sittiations it which the amount of
liability {s uncertath and those in where
the fact of Hebility is uncertain: in the
former situalion the debt {s not so contin-
gent as to preclude garnishiment whereas in
the second situation it is too contingent o
permit  garnishment.  West's  Ann.Code
Civ.Proc. §§ 537.3(c), 543

8. Garnlshment &=42
Automobile Insurer’s obligation 1o in-
demnify insureds, who had not leen held
Hable in court of law for any negligence in
connection with the operation of their au-
851 £.20—4bM

tomoblles, was contingent upon more than
just the determinstion of the amount of
linbility; it was in fact contingent upon
the determination of the fact of liability
and thus fiot subject to garnishment,
West's Ann.Code Civ.Proc, B§ 537 et seq.,
543,

7. Cour{s &2

There must be a determination of in-
sured’s liability before insurer's obligation
to indemnify matures to the extent that it

. is subject to attachment for purposes of es-

tablishing quast in rem jurisdiction over
the nonresident Insured; disapproving to
the extent that it is inconsistent. Turner v.
Evers, 31 CalApp3d Supp. 11, 107 Cal
Rotr. 390,

8. Lourts ¢=21

Insurer's obligation to indemnify and
defend nonresident insureds was so contin-
gent and uncertain prior to any judgment
being rendered against the nouresident in-
sureds as to render the obligation net sub-
Ject to garnishment in California so that it
could not be used to establish quasi in rem
jurisdiction over the nontesident insureds
it action arising out of automobile acci-
dent. West's Ann.Code Civ.Proc, § 537 et
ueq.

0. Courts 82|

Implied covenant of good faith and
fair deahing in automobile policy did not
make insutrer's obligution to indemnify the
insitreds certain prior to the filing of suit
and determinetion of insureds’ tiability so
as to permit attachment of that obligation
and use of that attachment to establish
quast in rem jurisdictinn over the nonresi-
dent insureds. Woest's Ann.Code Civ.Proc.
§ 537 et seq.

(9. Cautrts G221

Implied covenant of good faith and
fair dealing in antomobile policy could not
be itself attached as basis for establishing
guast in rem jurisdiction over nonresident
Insureds.
11, Insurnnpe €=514.2

Although insurer, in discharging its
duty of good faith 1o the insured, muy, un-
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der certain circumstances, be required to
settle claim against insured within policy
limits, that specific obligation is contingent
upon there being substantial likelihood of a
tecovery in excess of the policy limits,

12, Deurts =21 .

Antomobite insuter's obligation to de-
{end nonresident Insureds was not subject
to attachment and thus could not be used
to establish quasi in rem Jurlsdiction over
the nonresident insureds. West's Ann
Code Civ.Proc, § 537 «t seq.

3. Courts 221

Even if insuret's obligation to defend
insureds was sufficienlly certain to be sub-
ject to wttachment, where, under the terms
of the policy, the insurer was to pravide
the defense with attorneys of its own
choosing and there was no obligation to
provide money to the insureds, so that any
dollat value which could be put on the ob-
Hgation would be reduced, as costs of the
defense were paid durlng trial, to zero at
the conclusion of the trial, the promise to
defend did not represent an asset out of
which any judgment could be satisfied 30
that attachment of that obligation could
ot give rise to guasi in rem jurisdiction
over nonresident Insureds.

4. Judgment &=>5628, £12(3)

Any judgment rendcred sgainst non-
resident insured after quast in rem Juris-
diction was obtained against the nonresl-
dent insured through attachment of insur.
er's obligation to defend could not be an In
personam judgment, even though the in-
sured appearcd and defended on the merits,
and could not be given coltateral estoppel
effect in any subscquent proceeding.

(8. Attachmart =48

Termn "properly” as used in statute
permitting attachment of a nonresident de-
fendant's property in the state docs not in-
clude interests which arc contingent in the
sense that they may never become due and

‘552 PACIFIC REPORTER, 2d BERIES

payable, West's AnnCode Civ.Proc. §
5373,
Hes publlcation Worda and Phrases
for other Judieinl constructions and

definitions.

I8, Altachmant €=2227

Although motion to discharge attach-
tnent under statute fies only to assert that
the writ was irregularly or improperly is-
sued, courts have the power to quash levy
of a writ of attachment where the writ has
been levied upon property not subject to
attachment. West's Ann.Code Civ.Proc. §
556,

t2. Pracens €258

Since trial court hed slready deter-
smited that it lacked In personam jurisdic-
tion over nonresident defendants, and
where, with levy of writ of attachment
quashed, no property of the nontesident
defendants was before the court upon
which quasi in rem Jurisdiction could Le
based, defendants were entitled to have
service of summons on them quashed on
the grounds of lack of jurisdiction. West's
Ann.Code Civ.Proc. § 418.10(2)(1).

e e

Nagle, Vale, McDowali & Cotter and
Vernon V. Vale, San Mateo, for petition-
ers,

Robert E. Friedrich and Jay R. Mayhel,
San Francisco, as amicl curiae on behalf
of petitioners.

No appearance for respondent.

Holbrook & Van Noy, James G. Van
Noy, Jr., Atlan C. Van Noy, Salinas, Har-
dy, Erich & Brown and Anthony n. Os-
mundson, Sacramento, for real parties in
interest.

SULLIVAN, Justice.

In this proceeding for a writ of mandate
brought under section 418.10, subdivision
{c), of the Code of Civil Procedure,! we
must decide whether quasi in rem jurisdic-
tion over nonresident defendants may be

I. Hetreafter, unless ctherwine Indicated, all sectlon rofatences are to the Code of Civil Pre-

cadare,
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obtuined in this state by sttaching the obli-
getions of their Hability insurer to defend
snd indemnify them, We are thus cailed
upon to consider the much discussed rule
of Scider v, Roth {1966}, 17 N.¥.2d 111,
269 N.Y.3.2d 99, 216 N.E2d 312

On Januery 25, 1974, real parties in in-
terest, Jack Bradford Larsow, Sr., et alt
(hereafter pleintiffs) commenced against
petitioners Frank J. Javorek and Bonita
Ree Juvorek {hereafter defendants)? the
underlying action for damages for personal
injuties and wrongful death atising out of
an mutomobile actident occurring in the
State of Oregon on December 28, 1973.
The complsint alleges in substance that
pluintiff Jack Bradford Larsen, Sr., sus-
tained personal injuries and fls wife Juan-
ita Larson died ms the result of the negli-
gence of defendant Frank Javorek and the
negligence of codefendant Marlon Drice in
the operation of their tespective autoino-
biles. Plaintiffs are residents of the Cout-
ty of Monterey. Defendants Javorek and
the individua! codefendaits are residents
of the State of Oregon. Defendant El Es-
tero Motors is & corporation leensed to do,
and doing, business it the County of Mon-
terey.

Plalntiffs attempted to serve summons
and complaint on defendants in Oregon by
mail pursuant to Code of Civil Procedure
section 415.40. Defendants have never
been personally served in California nor
have they made a general appearance in
the acHon.

On July 22, 1974, plaintiffs applied to re-
spondent court for the issuance of = writ
of attechment to be levied on all property
in Sonoma County of delendants "as per

2. Hoat parties it interest sid plalatitfe below
ars Jack Diradford Lareon, Sr., Jock Brad-
ford Tarson, Ir., Juanits Merie Hearle aund
Jeck Mark Larson.

8. Also uamed ea defendruts were Marlon
Ellsabeth Tirice, Jennle Crtherine Tucks end
i Eatere Motors, a corpgratlon (hersafter
codelfendanin}. Seid ecodefudonts are net
partles 1o this proceeding in ninndamus.

4. Detendants week review of thin order {n the
Inatont procesdings. Ilowever an ordet diw-

CCP 537.3(c), including the contract obli-
gations of State Farm Mutual Automohile
Insurance Company (State Farm) to de-
fend and indemnify each andfor both of
these defendants against s debt owing to
each and/or all of the plaintiffs
M State Farm, an Iilinois cor-
poration doing busitiess in Californiza, had
issued an automobile liability insurance
policy to the Javoreks In Oregon. The
writ of attachment was issued, and togethi-
er with a notice of pgarnishment, was
served on State Farm at its Californis re-
gional office in Santa Rosa, California.

[1] In August 1974 defendants made a
apecial appearance hefore respondent court
gnd moved pursuant to section 556 to dis-
charge the atlachment on the ground that
it was issued without the filing of a writ-
ten undertaking with two or more sufli-
cient sureties. (§ 539.) It appenred that,
contraty to rule 242(h) of the California
Rules of Court, both sureties were mem-
bers of the State Bar of California.
Plaintiffs thereupon flled an nmended un-
dertakitg and respondent court denied de-
fendants’ motlon.t

On September 25, 1974, defendants,
agrin appearing specisily, filed a “"Motion
to Quash Service of Summons for Lack of
Personal Jurisdiction, Motion to Quash the
Attachment, Motion to Discharge the At
tachment, Motion to Vacate the Attach-
ment, and Motion to Stay or Dismiss Ac-
ton on the Grounds of Inconvenient Fo-
rut” On November 4, 1974, the motions
were denied. Defendants then sought a
writ of mandate in the Court of Appeal to
compel respundent court to grant their mo-
tions. The Court of Appeal granted an al-

charglog or refusing to discharge & wrt of
attechment pursuont to seedlon 50 ia anpeal-
wble. {F 0043, wubd. (e).} Defentants ay-
parently bave not purued that temedy nor
have they demonsirated lis Inadequacy. Na
puch showing hnving been made and a plodn,
speedy and ndeguate romedy ot law apparsnt-
Iy hoving been ovaiinble, we dectine to revilew
tha onler 1o question,  (§ 1080 see § Witkin,
Cal.Procedure (2d =, 1971} pp. 3807-3804,
ARTH--44T0.
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ternative writ but thereafter discharged it
and denied defendants’ petition for & writ
of mandate, We granted a hearing in this
court upon defendants’ petition®

We turn at once to examine the cese of
Seider v, Roth, supra, 17 NY.2d 111, 269
N.Y.5.2d 99, 216 N.E£2d 312, which upon
facts aimitar to those in the cuse at bench,
grounded the exercise of quasi in rem jus-
isdiction upon the attachment of an intan-
gible. It Szider the pizintiffs, husband
and wife, residents of New York, were in-
jured in an automobile accident in Ver-
mont allegediy through the negligence of
the defendant Lemiux, a resident of
Quebec. Lemiux was insured under an au-
tomobile labllity policy issued to him in
Quebec by the Hartford Accident and In-
demnity Company (Hartiord) which was
an insurer also doing business in the State
of New York. The pirintiffs commenced
an acten for damages in New York and
obtained an order of attachment directing
the sheriff to levy upon the coniractual ob-
ligation of Hertford to defend and indem-
nify Lemiux under the policy. The attach-
ment papers were served on Hartford in
New York; Lemiux was personally served
with suntmons and complaint in Quebec.

A sharply divided court, in a four to
three decision, upheld the attachment as a
basis of quast in rem jurisdiction, “The
whole question™ according to the court,
wes whethee Hartford's contractual obliga-
tion to defendant was r debt or cause of
act{on subject to attachment. Ohserving
thet the policy required lartford to defend
Lemiux in any automobile negligence ac-
tion and to indemnify him, If judgment
were rendered against him, the majority
reasoned that “ay sogn as the accident oc-

5. While respondent court purparied to deny
these motious, it made the followlng nddlilonad
order: “The Court further fliude, however,
AND OUDEDNS that the Jurlsdletion of this
Court Im not {n persosom but fn rather, quasi
in rem and arises solely out of Lhe rervice of
the Writ of Attochment heretofore {xsuerd by
this Court; 17 18 PURTRENL ORDERED
that platatiffs Lave no personnl Juriadictlon
of FRANK J. JAVOREK or BUNITA RAE
JAVOREK gud that thelr uppeorosics here.
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curred there was imposed on Hartford a
contractual obligation which should be con-
sidered a ‘debt’ within the meaning” of the
New York attachment statutes. (17 N.Y.
2d at p. 113, 269 N.Y 524 at p. 101, 216
N.E2d at p. 314) The majority rested
their decision on Maller of Riggle (1962},
11 N.Y.2d 73, 226 N.Y.5.2d 416, 18] N.E.
2d 436,

In Riggle, Mabel Weils, s resident of
New York, was injuted in an automobile
accident it Wyoming while she was a pas-
senger in an automobile driven by Riggle,
a resident of Jllinols, Wells brought a
negligence action against Riggle and ef-
fected personst service of the sunmmony
and complaint upon him in New Yotk
Riggle died snd to continue the sction
apainst his estate Wells sought the ap-
pointment in New York of an administra-
tor of Riggle's estate, which could be made
only if Riggle left real or personal proper-
ty it New York. The only property alleg-
edly left by Riggle in the State of New
York was the personal obligation of an la-
demnity insurance carrier to defend him as
an additional Insured under a liability poll-
cy isstied in New York upon the automo-
bile involved in the accident to Walter
Wells, its owner. The New York Court of
Appeals concluded that this obligation con-
stituted " 'a debt owing to & decedent by a
resident of' " New York which was regard-
ed as personal property under the Surre-
gate's Court Act sufficient for the appolnt-
nent of an encillary edministrator, (1l
N.Y.2d at p. 76, 226 N.Y.S.2d at p. 417,
181 N.E2d at p. 437 In Seider, there-
fore, tite majority reasoned that {f the obli-
gation of the lusurance carrier was a deht
which could be administered, it was also a

I to defond the petlon on tha busls of guax
in rem furirdtction, whether sald appesrance la
petaounl or by counsel, will not ronfer jurls-
diction o8 the personn of FRANK J. JA-
VORIK or BONITA RAE JAVOREK.”
[1alutiErs have ot sought review of this ad-
ditional order and It eppenrs Fromt the record
brfore ud that the otly busin upon which they
elnim juriediction over defendants ia the pur-
ported ettachment of the obligations of Btate
Ferm to indetnify snd defend.
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debt which could be atiacked for the pur-
pose of establishing quasi in rem jurisdie-
ton. (17 N.Y.2d at p. 114, 269 N.Y.52d
09, 215 N.E2d 312.)

A vigorous dissent in Sefder muintained
that the debt which the plaintff sought to
attach zs a basis for quast in rem jurisdic-
tion was & mete promlse by the insurer to
defend and indemnify the nonresident de-
fendant “if a it iy commenced and if
damages are awarded against the insured.
Such a promise is contingent in nature. It
is exactly this type of contingent undertak-
ing which does not fall within the defini-
tion of attachable debt” under New York
taw. (17 N.Y.2d ot p. 115, 260 N.Y.52d at
p. 1103, 216 N.E2d at p. 315; Burke, L.
dissenting; itutlcs in original) There fol-
fowed a statement which has become the
basis for much criticism of the Seider
rule: “[T]he plaintiffs indulge in circulur
ratiocination., The jurisdiction, they as-
gert, is based upon a promise which evi-
dently does not mature until there is juris-
diction, The existence of the policy is
used rs a sufficlent basis for jurisdiction
to start the very action cecessary to gcti-
vate the insurer's obligation under the poli-
cy. In other words, the promise to defend
the insured s assumed to Furnish the juris.
diction for a civil suit which must be valid-
1y commenced before the obligution to de-
fend can poasibly aceroe. ‘This is & boot
strap situstion’”  (fd) The dissent dis-
tinpuished Riggle on two bases, First it
pointed out that in Riggle an action had al-
ready been brought against Riggle in hia
lifetime and personal service of summona
and complaint had been made on him, so
that the insuret's obligation to defend him
had already matured. Secondly, the dis-
sent reasoned, while nn obligation to de-
fend, even If contingent in nature, might
constitute the estate of the decedent within
the statute governing the appointment of
an edministrator, it could not, under other
pertinent statutes, be the basls of an at-
tachment so as to supply jurisdiction. (Id,
at p. 116, 269 N.Y.5.2d 99, 216 N.E.2d 312}

The New York Court of Appeals had oc-
casion to reconsider its Seider decision in
Simpson v, Lochmann (1967}, 21 N.Y.2d
305, 267 N.Y.S.2d 633, 234 N.E.2d 669, mo-
tion for resrgument den, 21 N.Y.2d 950,
290 N.Y.5.2d 914, 2)8 N.E2d 319. There
an infant, resident of New York, had been
injured in Connecticut by the propeller of
2 boat owned by the defendant, a resident
of Connecticut. The infant and his father
sued the defendant in New York and
sought to obtain jurisdiction by attaching
the liability insurance policy issued to the
defendant by the Insurance Company of
North Ametica, a Pennsylvania corpora-
tion which did business in New York. The
defendarit in addition to tequesting that the
court reconsider its holding In  Seider
raised certain constitutional objections. A
sharply divided court reaffirmed its hold-
Ing in Seider and rejccted the defendant’s
constitutional arguments,

Chief Judge Fuid, writing for the court,
declared, "It was our opitnion when we de-
cided [Seider], and it still is, that jurisdic.
tion in rem was acguired by the attachment
in view of the fact that the policy obliga-
tion was a debt to the defendant, And we
perceive no denial of due process since the
prasence of that deht in this State (sce, e
2., Harrig v, Balk, 198 U.S. 215, 25 S.CL
528, 49 L.Ed. 1023, supraj-—contingent or
itichoate though it may be-~teprezents suf-
ficient of a property right in the defendant
te furnish the nexus with, and the interest
in, New York to empower ils coutts to ex-
trelse on in rem jurisdiction over him."”
(I, at p. 30, 287 N.Y.5.2d at p. 636, 234
N.E2d at p, 671} Judge Keatng con-
curred in an opinion {n which he amlo-
gized the procedure apptoved of in Srider
to a direct action against the insurer,
Judge Breitel, who had Joined the court aft-
er Feider, concurred solely on the con-
straint of that decision. “Only a major
reappraisal by the court, rather than the
accident of a change in its composition,
would  Justify the overruling ol that
precedent,” (Jd. at p. 314, 287 N.Y.5.2d at
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p. 640, 234 N.E.2d a1t p. 674} He went on,
howevet, to commeut an what he percetved
to be the theoretical unsoundness and un-
desirable practical conscquences of Seider
a0 as to “hasten the day of its overruling
or Hs annulment by legislation.” (/d}
The dissent, written by the suthor of the
Seider divsent, malntaincd that New York
lacked x sufficient inlerest in and relation-
ahip to the insurance contract to constitu-
tionally exercise quasi in rem jurisdiction
by means of an attackment of the insurer’s

contingent obligations.

In denying rearguntent, the Simpion
court imposed m significaut limitation on
the scope of quasi in rem jurisdiction em-
ployed in Seider. TFirst the court guoted
it etatement from Simpson v Loehmans,
sipre, 21 NY.2d 305 310, 200 N.Y.5.2d
914, 915, 238 N.E.2d 319, 320, that “nelther
the Seider decision nor the present one
purports to expand the basis for in person-
am jurlsdiction in view of the fact that the
recovery s necessarily limited to the value
of the assets mttached, that is, the liability
insurance policy. For the purpose of
pending litigation, which Jocks to an ulti-
mate judgment atd recovery, such value is
Ita face amount and not some wbstract or
hypotheticsl value”  Additionally, n »
siatement which one commentator hes
called "“miraculous” {Siegel, Practice Com-
mentaries, N.Y.Civ.Praclaw & Rules, §
5201 at p. 15 (McKinney Supp. 1968); but
see  Minichielle v, Roscenberg (2d Cir
1968) 410 F.2d 106, i11, in. 7), the court
declared "This, it is hardly necessary to
add, means that there may not be any re.
covery apainst the defendant in thia sort of
care in an amount greater than the face
value of such insurance policy eves though
he procceds with the defense vm the wier.
fie” {21 N.Y.2d at p. 990, 220 N.Y.S.2d at
p. 916, 238 N.E.2d at p. 320; italics added.)
The Court of Appeals thereby swept
awiy & serious ohjectlon to the Seider pro-
cedure, namely that it forced the nenresi-
dent defendaut to choose between, on the
orte hand, remaining outside the state
thereby risking a default judgment and
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possible fioncompliarnce with his contractial
obligation to cooperate with his insurer in
the defense of the action, and, on the other
hond, defending the action on the merits,
thereby exposing himself to personal linbil-
ity oh an adverse judgment in an amount
in excess of his policy Himit,

Te say the very least, Seider hay not
bieen well recelved by the commentators
and the courts, Noting Judge Burke's dis-
rent in that case (17 N.¥Y.2d at pp. 115~
HE 269 N.Y.5.2d 99, 216 N.E2d M2),
commentators have condemned Seider for
its clreutarity of reasoning: the action in
which the attechment of the {nsurer’s abli-
gation to defend is relied upon to establish
quast in rem furisdiction, iy iteelf the pre-
condition for the aecrual of the obligation
being attached. (Comment, Garnithment
of Intangibles: Contingent Obligations and
the [nterstate Corporation (1967) 67 Col-
um,L.Rev, 550, 558) Seider has been crit-
lcized for establishing an exception to the
usun! rule that contingent obligations sre
not suhject to attachment becruse it fore-
shadows the possibility that a general cred-
itor of the insured—that is, one whose
claim arises out of circnmstances other
than those covered by the policy—will be
able to mttach the obligation of the insurer
even though contingent. As a result, the
fnjured plaintifi—in & sense the intended
beneficiary of the coverage—may be de-
prived of the proceeds of the policy.
(Comment, Quusi In Rem Jurisdiction
Hased on usurer's Obligations (1967) 19
Stanford L.Rev. 654, 658-659.) The con-
stitutionality of Seider has also beent ques-
tivned on the ground that the presence of
his insurer s an insufficient nexus be-
tweett the insured and the forum upon
which to base jurisdiction over Hhim.
(Steln, Jurisdiction by Atiechment of Lia-
bility Imsurance (1968} 43 N.Y.U.L.Rev.
1075

The Seider rule has not been widely ac-
cepted by courts it our sister states, Only
two courts heve actuslly followed it—the
Supreme Coutt of New Hampshire in
Forber v, Boynior (1973}, 113 NH. 617,
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I A 1299 gnd a United States District
Court purporting to apply Minnesots law
in Rimtala ©. Shoemaksr {(1973), 182 F.
Supp. {44, At least eight states and twe
federal courts have rejected the Seider
docirine by name or in princlple.? Almost
all of {hese jurisdictions have rejected Seor-
der on the ground that sbligations of an
insurer under g Habllity policy are contin-
gent debts” or properiy rights which can-
not be attached or garnished.

[2) The United States Supreme Court
hes never reviewed the constitutionaiity of
the Seider procedure despite the constitu-
tional ghjcctions salsed by the dissent in
Simpion and the numerous law review at-
ticles which have questioned its validity.
The teading authority on the constitution-
ality of Seider ts Minichiells v. Rosenbery,
supra, 410 F.2d 106, which, in an apinon by

6. Widle the rearonivg th Fordes indicntex
that New Hanipshlre hna cdopted the Seider
tuls wlthout rewcevation, there Ix & ctirious
ast purngraph in the opindon whieh sugeents
that the court uphell 8 Selder exervise of
Jurindiction fn thin cime whers the defentaut
whs & New York resident in retallation ngainst
New York's adoption of the rule. "Wa ere
not bolding that the Sefder rule 18 ko be
uhpiled yoternlty to all enmes of furelgn
motorinta innured by & company with an of.
flea fu thin State wnd Heensed to do buminess
In New Huampehire. We nre merely Lolding
thet under the clrcumatatees of this case
in w sult by o rexldent of New Hampshire
agelust © resident of New York where the
Heider rula prevails the trigl court properly
denled the deferdant’s moiion to diamles plaie-
e metion.” (318 A2d st p. 1835 iv a
submegquant declsion, a nlted Stetes Diatrict
Court epplying New Hnmushire taw refured
to follow Seider whers the defendunt war ot
n New Yorker, but a resident of ConnecHeul
whick bad not pdopted Seider, and where the
cunse of sction #rose not out of on Rutowme-
bile aecidetit but oot of nu eccldent i Lhe de-
fendant’s howe  (Hobitaille v. Oreaick (D,
N.H.1DT4) B3RS . Bupp. 877.}

" 1. Robinawi v, Bhewrer f Sons, fre, (84 Cie
1970}, 420 P2d B3 (coneldering taie H{1)
of the Bupplemental Hules for Certaln Afd-
miratty wwed Marttime Casew, FodRulen v,
Prov.}; Ricker v, Lodole [D.V0LIBTD), A4
F.8upy. 401 (npplylng Vermont law) ; Werner
1 Werner (30743, 84 Wash,2d 300, 526 pud
BT0 (dictom) ; Johneon v, Farmers AdHianco
Mutwal fosguronce Company (OL1L1972), 480

Judpe Friendly, upheld it against a due
process chnlienge. The Seider procedute
was analogized to Lotisiana's direct action
stattte sustained in Watsom v. Employers
Linbility 4rsuronce Corp. (1954), 248 U.S.
86, 75 S.Ct. 166, 99 L.Ed. 74. Although
Minichiello upheld the Seider rule, it hev-
ertheleas indicated, as did Farref! v. Pied-
mon! Aviaiion, lac. (2d Cir, 1969), 411 F.
28 BI2 (in an opinion slso by Judge
Friendly), that Seider would be subject to
sericus “constitutionzl doubt” wnless its ap-
plication were limited in three important
ways. These iimitations were explained as
toilows: Fitst, Seider may be applied only
In favor of e plaintiff who s a resident of
the foremi; & nonresident may not avail
idmaelf of such rule in the State of New
York whete many insurers bave offices, ao
as to obtaiu jurisdiction over & nonresident
defendant® Second, me the New York

P2 188Y: Kirchmoan o, Mikuls (La.App.
132y, 2R B 2d 101 Missouri ar el 3. F.
Foo0o 0 v Lasky CHADU Mo 970}, 454
W24 842: HNowerd v, Aflen . (1070), 25¢
B.C. 465, 1T0 S E.24 127 De Rentilr v, Lewia
ERYI000), 2858 A2d 404; Homwsely v Ana-
conda Ce, (38871, 10 Ceah 24 124, 4237 B.2d
¥ Jordine v, Donnelly (1084), 418 Py,
474, 308 A.2d 51D (per nurimin opu.).

4, This lmitetlon sharply distluguishes the
Rafder proceiturn Trom nil other forma of guna)
n orem jutisliction and todlectes thet Seider
fa far remoived from ite borla in Harrin v, Aelk
(1806}, 1P8 LA, 216, 23 =.Ce 0206, 40 {.1d.
102, Theoretently end traditioneily, an ex-
nrcign of guasl 1n rem jerisdieton deponds en-
virely apon the pressnes of property of the
defendant fn the forum; the remidence of the
piaintlff ta frrolevent.. The theory In that
becatise  jitoperty e mituated (o the state
routts of the atrte haye nowse over it to de-
terrine the eelative rights of e plaintiff and
detenidsnt therein, JTu Helk, swpra. the So-
pretmo Conrl keld that the presence of the gar-
wiahee-dobtor [ the siote was safficient to
glve the state the power to adjudicate rights
In the {ignidated debt which he owed to the
defsudaut, Whilte the plaintitf, Epateln, was
# residentt of the forum, the Supreme Court
nelther moatioped that fari nor appests to
have ronstdered it sigpilficant ip determining
whether the forum could exerclse Juriadiction
aver the debt. 'The Minichielio court asemerd
to fect that the mera proasyucs of ab Inserinre
earrier dfd not provide the siate with a wuf.
ficient interest In or retstionship to the con.
tingest obllgations of the insursbncs contract
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Court of Appeais had indicated in its per
curiam opinion denying rcargument in
Simpsor, there may be fio recovery in ex-
cess of the polcy limits even though the
nonresident defendant appears and defends
on the merits. Finally, . neithes
New York nor any other state ¢ould con-
- stitutionally give collateral estoppel eifect
to & Seider judgment when the whole theg-
ry behind this procedure is thet it is in ef-
fect & direct action against the insurer and
that the latter rather than the insured will
conduct the defense) (Minichielle v, Ro-
senberg, supra, 410 F.2d at p. 112}

There {8 only onc reported decision in
this state in which the validity of a Seider
attachment as & basis for guas® in rem jur-
isdiction has been conmdered. In Turner
v. Evers (1973), 31 CalApp.3d Supp. 1,
107 Cel.Rptr. 390, the plaintiffs, California
residents, while lemporarily in the State of
Washington had their automobile serviced
by the defendant in preparation for their
return trip. Aftec they had driven but a
short distance, the vehicle became totally
Inoperative. Claiming that the deiendant
had failed to service it properly, the plain-
tiifs bropght an action against him in Cali-
fornia alleging breach of contract, neghi-
gence and frand. In order to ebtaln juris-
diction over the defendant. they caused a

for 1t to reguire the defendant to appear nod
titigate tights bu the polley absent xome other
connection with the furum aurk an the plala-
A Letng o testdent,

Admittedly auch nproacl ie not unlike pur
own It Atkinson ¢ Superinr Ceurt [1850),
4 Ceb2d 83%, 230 P2d DO wher wo R
plied geueral principles of fair pluy and sub-
stantin? jumtice governlig furladicrlon over
proterty ki fetsohx to the question of jurls.
dictlon over an intangible. Tn Atkinren, liow-
evor, the contacts with the {forum were sig-
nificantly greater than those in Seider nnid
Minfchletls, spwcifiondly, the astivitlen out of
whielt & cause of action srose agaiued the
obligor sud lhe ont of atnte Jefendant hed all
oteurred In Catlforois,

2. Sectlon GIT et rey, were enncted by the Leg-
felsture in 1072 (Stain 1972, ch. L, n D42)
te meat the conatl{utioun! tuflrmitien of the
formar lnw ua wet forth in Nandone v, Appel-
{nte Deperiment (10713, O Cnldd 530, 90 Cul.
Rptr. 700, 488 P.2d 13, (2 Witkia, Cal.Pro-
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writ of attachment to be levied against the
obligations of the defendant’s liability in-
surauce cattier, which had en office in
this state, to defend and indemnify him.
As we explain mfra, we disagrer with the
holding of the Turner court that a Seider
type attachment ia permissible under Cali-
fornia law.

In the case at bench, the crucial question
whether the attachment was valid and
therefore the guast in rem  jurisdiction
properly invoked must be determined in the
tight of Californin’s interim attachment
taw. (§ 537 et seq.} Sectlon 537 authoriz-
es an attachment in the {ollowing circum-
stonces: “The plaintiff, in an action speci-
fied in Sectton 337.1, at the time of issuing
the summions, or at any time aftetward,
may have the property specified in Section
537.3 of a defendant specified in Section
537.2 attached in accordance with the pro-
cedure provided for in this chapter, Bs se-
curity for the satisfaction of any judgment
that may be recovercd, unless the defend-
ant gives security to pay such judgment, as
orovided for in this chapter.” The rele-
vant sections petmit the attachment of “all
properiy” (3 537.3, subd. (c¢)) of a defend-
ant “not. residing in this state” (§ 3J7.2,
subd. (d)), in “an action . . . for the
recovery of money” (§ 537.1, subd, (b)) ¥

pasinre (1070} Provisioual Remedies, § 208A
(1875 Rupp, p. 132))  The fotturr section
537 permitted the attrchment of the "propet-
ty of the delendant” without limitation as to
type and therefore the cores interpreting that
wecting ean be phd will be teferred to In Inter-
preting the coreent low,

Soction BAT et acq. wete orlgloaelly weladisled
to explee December 31, 1870, {Statw IN72, el
BAL B U52) aod to be teheated os of Tanuary
1, 1070, (dtate 1974, ch, 1018 The expira-
thon date hna now heep prstponed to December
a1, 1078, with repeal o be effretive on Jen-
wary 1, 1077, (Btats. 3975, ch. 200.) In place
of Uwae accticns, sn eotirely new asnd re-
viaed attachment acheme wili become opata-
thve, Thin new oltachment law resulted Erom
& comprehensive study and recommendntiona
relating to prejudgment attachment by the
Calitornla Law Hevislon Commisslon, Knewn
g “The Attuchment Law" (§ 4820100, thiz
law wili be contalned jo & new title &0, At
tachment, of part 2, Civil Actions of the Coida
of Clvll Procedurs,
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Plaintiffs have purporied ta attach “[ajll
property of each defendant ns per CCP
$37.3{(c), including the contract obligations
of State Farm Mutual Automobile Insur-

ance Company to deferd and in-
detnnify these  defendants
aguinst a debt owing to the
plaintiffs . " Defendants are per-

sons tot residing in this state, and, there-
fore, the issue before us is whether “the
contract obligations of State Farm Mutual
Automobile Insurance Company . .

to defend and indemnify these
defendunty . " constitute “property”
of the defendants under the above sections
of out Code of Civil Procedure.

{3-5] California law permits the gar-
nishment of debts and other intangibles
and pection 543 prescribes the procedure
for levying & writ of attachment where the
property of the defendant to be attached is
not in his possession but eonsists of credits
or other personal property in the posses-
sion of & third person (the gurnishee) or
debts owing to the defendant by such third
persott, 1t hes been sald that it is not nec-
esaary that the garnisher have in his pos-
session the actusl money of the defendant,
thut “It is enough that he owes g debt to
the defendant. And the general test is
whether the defendant has an enforceable
ciaim egainst the garnishee” (2 Witkin,
Cel.Procedure (1970) Provisiona! Reme-
dies, § 219, p. 1618, italics in original, cit-
Ing Walker v, Dock (1930} 210 Cal. 30, 34,
200 P. 290.) While earlier cases required
that the defendant have an accrued cause
of action rgainst the garnishee—that the
debt be due at the time the writ is levied
—nuch s no longer the law. (/4 at p.
1617.) "[I]t is now established in this
state that & present right of action upon
the obligation is not essential to a valid
garnishment,”  (Bruonskill v, Stubmaon
(1960) 186 CalApp.2d 97, 104, & Cal.Rptr.
010, 915) but & “‘debt whichk ls uncertain
and contingent in the sense that it may
tiever become due and payable, in not sub-
{ect to garnishment.'”  (fd.; sce also Hu-
#ead v. Superior Court (1969) 2 Cal.App.
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¢ 780, 786, 83 Cal.Rptr. 26, 29; Dawson
v. Bank of Awmerica (1950) 100 Cal App.2d
ans, 309, 223 P.2d 280.) A distinction ex-
fsts between situations where only the
amount of liability is uncertain and those
where the fact of liabifity is uncertain.
" "Wiere there is no contingency as to the
garnishee's liability, the only contingency
being as to the amount thereof, and where
the amount of the liability is capable of
defitiite ascertainment in the future, there
is no such contingency as prevents garnish-
ment of the claim, even though, it has been
held, it may be that eventually it will be
found that nothing is due.’"”  (Branshill v
Stutwan, sipra, 186 Cal App.2d 97, 105, 8
Cal.Rptr. 910, 916, see also Husteod v. Su-
perior Court, supra, 2 Cal. App.3d 780, 786,
8} Cal.Rptr. 26; Meacham v. Meachom
{196R) 262 CalApp.2d 248, 252, 68 Cai.
Rptr. 746.)

In the instant case, defendants’ liability
insuratice policy provides that State Farm
agrees with the insured "in consideration of
the payment of the premium
[Hlo poy on behalf of the insured all sums
which the insured shall become legolly obli-
gated lv pay os domages becauvse of
{A) bodily injuty sustained by other per-
wny, and, (B} property damage, caused by
accident atising out of the ownership,
muintenance or use, including loading ot
unloading, of the owned motor vehiele;
and to defend, with ottorneys selected by
and compensated by the company, any suil
against the imaured atleging such bodily in-
fury or properly domage aud seeking dam-
eges which are payable heveunder even if
any of the allegations of the suil dre
groundless, folse or frondulemt; but the
company may make such investigation, ne-
gotiation and settlement of eny claim or
suit as it deems expedient” (Htalics add-
ed.) It is these oblipations which plain-
tiffs have purported to attach.

[6} Taking up, first, State Farm's obli-
gatlon to indemnify defendants, we observe
that it is clearly contingent upon more
than # determination of the amount of tia-
bility, The insurer has no duty to pay un-
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Eil the Iusured hecomes “legally obliguted
to pay ss dantages” & sum of money, In
vther words, State Farm has no liability to
pay until defendants’ lability has been de-
termined, 1 it is determined that they
have no Mability, the insurer's linbility nev-
et Accries,

{7] Some commentators huve argued
that the obligation of an insurer to indem-
nify under policy language such as that in-
volved in the instent case “implied & valid
in personam judgment aguinat the insured."
(Siegel, Supplementary Practice Com-
mémlries, N.Y.Civ.Prac.Law & Rules, §
5201, 1965 com. pt. I, at p. 72 (McKinney
Supp. {1972)); see also Comment, Attach-
ment of Liability Insurance Policies (1968)
53 Cornelf L Rev, 1108, 1112} Thus, the
insurer's obligationa would never accrue
where the only possible judgment would be
ote In rem. We need not resolve this
point. 1t is enough to say that, on the ba-
Ws of the authorities cited above, there
tust Erst be a determination of the in-
sured’s tiabitity before the {nsurer's obliga-
tion to indemnify matures to the extent
that it becomes subject to attechment. We
thetefore disagree with, and disapprove to
the extent that it {s Inconsistent with this
opinion, Turner v, Evers,

wherein (t wes stated, inter alia, that “the
obligution to indenmify requires only the
possibility of a wvalid Judgment either
against the insured personally or depriving
him of his property” in ordet for it to be
attachable, (Zwrner, supre, ut p. 18, 107
Cal.Rptr, at p. 395, italics added.)

Outr sttention has also been direcied to
Braimard v. Rogers (1925), 74 Cul.App.
247, 239 P. 1095, There the plaintiff cred-
ftor brought an acton for goods sold and
delivered apainst the defendant who had
stisteined a complete loss by fire of his
merchandise, furniture and flxtures, The
plaintiff garnished the proceeds in the

10, The precise questlon rt msue In Draingrd
#. Ropgers, tupro, T4 CalApp, 247, 235 1,
1005, wan whether the gurninhce was a person
“owing debts’ to the delendupt sw that term

Jupra, 31
CalApp3d Supp. 1i, 107 CalRptr. 390, -
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hands of the insuret of two policies of fire
insurance covering the loss before the de-
fendant had evan presented his proof of
luss-~a candition precedent to recovery un-
der the policics—or adjusted the loss. The
court upheld the levy despite the fact that
no provfs of loss had been flled since the
creditor could meke the proofs if the in-
sured friled to do so. Commenting on
frainard, this court in Dept. of Waler &
Power v. fnyo Chem. Co, {19403, 16 Cal.2d
744, 751, 108 P.2d 410, 415, articulated its
rule to be as follows: “[Wlhkere Hability
already exists and the policy furnishes the
required standard by which the emount of
the liability can be ascertained and fixed,
then such lability is & deht ‘owing’ to the
insured within the meaning of the attach-
ment sections of the Code of Civil Proce.
dure.” (Italics in original)t® 1t is impos-
tant that in Broisard, involving an in-
siired’s direct claim against his insurer, the

.only condition precedent to the duty to pay

was proof of the fact of foss together with
the amount thereof. However, in the in-
stant case of a claim by a third party, lia-
bility of the insurer is contingent upon the
determination of the labifity of the in-
sured, as well #» proof of the fact of loss
and the emount thereof. We find Brain-
ard markedly distinguisheble from the case
at bench,

(8] Accordingly, in resolving the gues-
tion whether State Farm's oblgation to in-
demnify defendants is subject to garnlsh-
ment and may therefore constittite & besis
for guasi in rem jurisdiction, we reject the
rule annotinced in Seider, We are unper-
suaded by the rationele of the majority in
that case because of what we pereelve to
be a pervasive circularity of reasoning.
Indeed, the dissent criticized the rule as
“elreular ratlocination” and “bootstrap rea-
soning.”” (17 N.Y.2d at p. }15, 269 N.Y.S.
2d 99, 216 N.E2d 312) To secept #ts log-
fc it is fizst necessary to assume its concly-

in used In sectionn B42-848, which deactiba
the meand by which such obligitiohs may be
levied upon. That s eseontially the same
guestion befors thly coort {n the jostant case,
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sion. Tts thesls in essence s this: [f there
is x valid judgment, in personam ot in rem,
against the insured, tihen the insurer is ob-
ligated to indemnify. Therefure, the court
will permit the attachment of this obliga-
tioh as a sotitce of quasi it rem jurisdic-
tion wo that the judgment can be entered.
We can discern no logic in this thesis since
the hard fack remaina that the insurer's ob-
ligation to indemnify upon which the
court’s jurisdiction to hear the case de-
pends, does not come Into existence until
the Insured’s Hability has been determined
in the very case itseli, We conclude that
State Farm's obligation to indemnify is so
contingent and uncertain that it is not sth-
ject to garnishmeni under California stat-
utes xnd the cases discussed by ua sbove.

[9] Plaintiffs, however, seek to avold
the settled rule that contingent obligations
nre pot subject to attachment by arguing
that the implied covenant of good faith
attd fair dealing, recognized by recent deci-
slons of this court (Gruenberg v. -Adeina
Ins. Co, {1973) 9 Caldd 566, 108 Cal.Rpir.
480, 510 P.2d 1032; Crizci v. Securiry I'ns,
Co. (1967} 66 Cul2d 425, 58 Cal.Rptr. 13,
426 P2d 173; Communale v. Treders &
Gemeral Ina. Co. (1958) 50 Cal2d 634, 328
P.2d 198}, makes certaln the insurer's obti-
gation to indemnify prior to the fiting of
sult and the determination of the insured’s
tinbitity, We do not agree.

{16] We first note that plaintitfs could
not attack the covenant of good faith and
feir dealing ltself as & basis for guasi in
rem jurisdiction. Clearly that obligation is
not a debt or other species of property sub-
Ject to attachment. It {5 & duty owed to
the insured personally which, like the duty
of reasonable care, does not even give rise
to u cause of action until there has been a
breach end which does not obligate the in-
surer to pay money to the insured yniil the
former's Hability for 2 breach has been de-
tetmined. It is therefore an chligation
 which is “uncertain and contingent in the

sense that it may never become due and
" payahble L (Brunskill v, Shitman,

nspra, 186 CalApp2d 97, i04, B Cal.Rptr.
910, 915.)

[117 Because the implied covenant of
good faith and fair dealing is itself contin-
gent, it cannot make the insurer's cxpress
abligation to indemnify sufficiently certain
o be subject to attachment. While the in-
suret in discharging its duty of good faith
to the insured may under certaln circurm-
stances be required to settle & claim
agaitist ity insured within policy limits (Je-
hansen v, Coliformiz (1975) 15 Calld 9,
123 Cal.Rptr. 288, 538 P.2d 744; Crisci v.
Security Ins. Co., supro, 66 Cal2d 425, 58
Cal.Rptr. 13, 426 $.2d 173; Communale v.
Tradert & Generel fns. Co., supra, 50 Cal,
2d 654, 328 P.2d 198}, that specific obliga-
tion is contingent upan there being u sub-
stantial tkelthood of a recovery in excess
of policy limits (Jchengen, supra, 15 Caldd
wt p. 15, 123 CalRptr. 288, 538 P.2d 744,
Communale, yupra, 50 Cal2d at p. 659, 328
P2d 198} and upon the willingness of the
cluimant to accept a settlement. Moreover,
the contingent implied covenant of good
falth and falr dealing, with its obligation
to settle under certain circumstances, is in
addition te the express obligation to indem-
pify and matures independently, “That re-
sponsibitity is not the requirement mandat-
sd by the terma of the policy itself—to de-
fend, settle, or pay, It is the obligation,
deemed to be imposed by the law, under
which the insurer must act falrly and in
good faith in discharging its contractuat
responsibilities™  (Gruenberg v, Areing

C s Ca,, gnpra, 9 Cal3dd 566, 573-5/4, 108

Cal.Kptr. 480, 4B5, S§10 P2d 1032, 1037.)
Thus, the indemnification oliligation whick
plaintiffs purported to attach iy not ren-
dered any irss contingent by the separate
and distinet duly of good falth and fair
dealing.

[12] MHaving concluded that the trial
coutt’s exercise of quasi in rem jurisdic-
tion cannot be iased on the insurer's gbli-
gation to indemnify, we now take up plain-
tiffs’ contention that mevertheless it can be
based on the insurer's obligation to defend
which s clearly subject to attachment
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Contrary to plaintiffs’ clnim, we find this
ssperied hasis of jurlsdicton vulnerabie to
the same objections just discussed,

Under the automohile lishitity poticy ts-
sued by it to defendant State Farm agreed
“to defend, with attorneys sclected by and
compensated by the comepny, any sult
sguinst the insured”” Prior to the com-
mencement of the underlying action, there
was & fiere executory promise to defend
the insured which might never have rip-
ened into a present duty had the action
never been filed. Again, this is an ohliga.
tion which, “contingent In the sense that it
muy never become due and payable, is not
subject to garnishment” (Brumshill v
Stutman, supre, 186 Cal.App.2d 97, 14, B
Cal.Rptr, 916, 915) The argument that
the abligation to defend is subject to at-
tachment because It matures npon the com-
mencement of the action in which attuch-
ment is relied on 88 & basis of quasi in rem
juriadiction, involves the same type of cir-
cular regsaning employed with respect to
the obligation to indemnify,

[13] Even ussuming arguendo that this
executory promise to defend is n wufff-
clently certaln, presently existing ohliga-
tion, it is not the type of interest which ls
subject to attachinent, Under the terms of
the policy, State Farm is obligated only to
provide a defense with attorneys of ita
own choosing. There s no obligation to
pay money to the insureds so that they
mity provide their own defense. Such an
obligation to provide petsonal setvices js
not capable of transfer su as to satisfy the
claims of an attaching creditor, (See
Comment, Quast in Rent Surisdiction Bascd
oft Insurer's Obligations, supra, 19 Stan-
ford L.Rev, 654, 655636 If it s as-
summed that the oblipation to defend could
be trenslated into a monetiry equivalent,
how s that 1o be donte? “What
is the value of this duty to & potential pur-
chaser at exccution sale? Decause the in-

El, Plalotire inoke two other srpumects which
we raject briclly, Firet, they contend that
tader Prolmte Codo sections 308 and 721 a
poliey of indewnity $nsuranes comprises an
wutnte wubject to sdminfxtrotlon thue support-
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suranice catrier could not be obliguted to
defend a stranger to the contract by such a
sale, we cannot concelve what there is to
be spld,  Rather, we are convinced that
whatever value inheres in the contractual
duty of the insurer is personal to the in-
sured.” (Robinrom v. Shearer & Soms,
Inc., wpra, 429 £2d B3, 86; Miszonri ex
rel. G. E. [ C. O, v. Lasky, rupra, 454
5.W.2d 942, 950)

[14,15] To the argument that the duty
to defend is lncapable of valuation, it is no
anawet to asy that some estimate can be
made at the outset of Htigation as ta the
insuret’s potentinl cost in attorney's fees
and court costs. 1f the imsuret fulfills its
obligation, these expenditures wiil be made
rnd as the tawsult reaches a conclusion,
the so-called value of this obligation will
approach rero, until the obligation will
have bheen completely extinguished. At
the noint at which plaintiffs have obtained
a judgment, there will no longer exist an
asset out of which that judgment can be
satisfied, Furthermore, plaintiffs witl not
then be shle to satisfy their judgment out
of the proceeds of the policy. Since uny
quasi in remt Hidgment must be satisfied
sofely from the garnished property (First
National Hank v, Eadisan (1904) 144 Cal.
487, 4N-492, 77 P, 1043), and since only
the obligation to defend could under this
theory be parnished to provide quasl in
tetn jurisdiction, plaintifis could not then
reach the obligation to indemnify up to the
policy limits as & means of satisfying their
judginent.  Such & judgment would be
Ircaningless.  Under the constitutional lim-
itations set forth in Minichielto, this judg-
ment could pot be in personam  cven
thouglh the defendants had appeared and
defended on the merits, end it could not be
given collateral estoppel effect in any sub-
sequent procecding,  The law will simply
ot countenance sich an idte act.  (Civ.
Code, § 3522)11 : :

{ng the appolutent of a toeal wdministrator
wlierever the fnstirer in found sc as (o enish-
lah jucisdlction for suit egeinet the estate,
Dy analogy, they. argue,an indemnity insue.
ntice [wlley {n subjert to attachinent for guasi
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We coniclude thet in the case st bench
the obligations of defendants’ Hability in-
vurer to defend and indemnnify defendanty
are not of such & nature as to be subject to
attuchment so as to confer on the court be.
low guasi in rem jutisdiction. We reject
an inapplicable in California the rule an-
nounced in Seider v. Roth, supra, 17 N.Y,
2d 111, 269 N.Y.5.2d 99, 216 N.E2d 312,
and cases following it, end we disapprove,
to the extent that it ls inconsistent with the
views herein expressed, Twurner v Evers,
mipre, 31 CelAppdd Supp. 11, 107 Cal
Rpir, 390, In view of these conclusions,
we need not reach defendants’ contention
that the rule of Seider is unconstitution-
al.1*

{18,177 Defendants ate entitied to s
wtit of mandate directing the trial court to
quash the levy of the writ of sttachment
and to quash service of summons, Under
curtent Crilfornia law, there {a no statuto-
ry procedure for challenging an ettachinent
by special mppearance on the ground that

in rem jurisdictlon. "Thix ix the argument
based upon Matter of Riggle, supra, 11 N.Y.
24 19, 220 N.Y.R2d 419, 181 N.E2d 434,
which wan adrunced in Seider ind wan weo
asverted iu Twrner v. Evers, supra, 31 Cul
App.8d Bupp. i1, 107 Celiiptr. 30 None-
theless, no publislied Califorole decision has
ever bhald thet = policy of lndemolty lnsur-
ance Is 8 basin for locel wdmlpistration,
Moreover, wa believe that thors are sufflciont-
ly diffetent fsctors and cotwideratione in.
volved in the situetion where the oonresident
defendant {» decensed, s opposad to the ln-
sleit rams where the defanduuts nre nlive,
that the negument [n faver of the extatence of
an oatate for parposes of probate furlmfiction
Is not persunxlve a8 iv whether contingent
phligntions of ro  insurer wre artachable,
(Kee Beider o, Hoth, supre, 1T NY 24 et p
118, 260 N.Y . R.2d 00, 218 N.E.24 312; Durke,
J. dimsenting.}

Second, plointtffs argos that sitee section
GAT.Y, subdivislon {c), perniite stteclonent of
all property of a noaresident defendaut, that
section necemitlly aathorfzex pitachment of
the apecifle forma of property for which at-
tachment ia permitted in ifmited cireunmtances
under meotion 8314, aubdivision (BF. ity
refercpen to the Callfornia Unifurm Commer-
clal Code, section B37.3, subdivision (h), ter
mits the attachment of luterests in ot claims
under jusurance policles. (Cal.l.Com.Code.

the property levied upon is nut subject to
attachment. A motion to discharge the st-
tachment under section 536 lies only to ax-
sert thut the writ was irregutarly or im-
properly issued, Nonetheless, it has been
recognized that our courts have the powet
to quash the levy of n writ of attachment
where the writ has been levied upon prop-
erly not subject to attachment. (Burke v,
Superior Court (1969} 71 Cal2d 276, 279,
fn. 3, 78 CalRptr. 48], 455 P2d 409;
Hotmer v, AMorshaf! (1908) 145 Cel. 777,
783, 79 P. 534; Property Resrorch Finan-
ciel Corp. v. Superior Court (1972) 23
Cal.App.3d 413, 416, 100 Cal.Rptr. 233; 2
Witkin, Cal.Procedure (2d ed. 1970} Pro-
visional Remedies, § 205) With the levy
of the wrlt of sttachment quashed, no
property of defendants is before the court
#pon which quasl in rem jurisdiction may
be based, There is therefore "no basis of
judicial jurisdiction axistitig between such
defendant{s] and this atate . . , *
{Judicial Council comment to § 418,10 in
Li, Attornay's Guide to Csl. Jurisdiction

§ P100.) We tiret uote that rection $100 of
the Califorcim Yaiform Commercial Code was
amended offective Jenuary 1, 1978, which
smendment deleted tho sentence relating to
inaurance policles, although such amendment
s of course not applicable to thin come wlinrs
the atigchment waa levied in 1074, Nonethe-
lean, the types of interestz im insuranrce poli-
clen included in Callforbis [iniform Cotmmer-
clai Code section D100 are ouly those contrac-
teal and property tighte which are used or
may become cuatomarily used ay 5 commercinl
seodrlty.  (Comment, Uniform Com.Code, |
§100.) While we do oot [ntend hereby to
aupgrest any fluat defluition of interests b
Ststiraser contrnrta which may beecome the
putiject of aecurity {ulwresie. we marlouxly
doubt if the ehligatione ré isane are the types
of Interests which wonld ever be Hie wuhbject
of & secueliy loterest.  In sny event, wa
conelmte that “property”™ for putposocs of
rection BT, subdivision (o), doew sot tnclude
interests which nre vontingent in the senwe
that they ey never tecotne due end payobie,

12, PluiotEfs uege us te apply o the cose
before na the new attachment xtetutes which
becane opergiive Jatuney 1, 1877, We de-
eline to do so stove they do not upply to the
writ of attachment iesned i the inslant cuse.
{See State 1074, ch. 1518 BtateIDTH c¢h,
2060, )
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and Process (Cont. Ed. Bar 1970) § 1.38,
p. 95) mince the tria! court has already de-
tetinined that §t lacks in personam jurisdic-
tion over defendants (see fn. §, ante). De-
ferdants are thus entitled ta have service
of summons quashed “on the ground of
fack of jurisdiction of the court over
[them]." (Code Civ.Proc, § 418.10, subd.
{a){1).) .

Let & peremptory writ of mandate lssue
directing respontdent superfor court to
quash the levy of the writ of attachment
anid to quash the service of mznmons in ae-
cordunce with the views expressed in this
opinion.

WRIGHT, C. J., and McCOMB, TO-
BRINER, MOSK, CLARK end RICH-
ARDSON, ]]., concur.

151 Cal Bptr, 782
The PEOPLE, Plalntiff and Respondent,

v,
Alvin Lean COLLING, Defenduni
and Appellunt.
Cr. 19304,

Bupreme Coutt of California,
Aug. 8, 1076,

Rehearing Denfed Hept. 8, 1970,

Defendant was convicted it the Supe-
Hor Court, San Diego County, Fierenzo V.
Lopardo, J., of first-degree robbery, atd he
appeated. The Supreme Court, Wright, C.
1., held that substitution of alternate jurer
for original juror after conynencement of
deliberations was constitutionaily proper
where just cause for dismissal of original
Juror existed; that just cause cxisted for
dismissa! of originat juror who stated that
she could not declde case oh cvidence and

_on law; mnd that trial court's failure to
instruct Jury that (hey were to begin de-
Hberatlons aniew becatse of the discharge
of original juror and substitution of atter-

552 PACIFIC REPORTER, 2d SERIES

nate jurar after commencement of de-
liderations was error but harmiess and
sohprejudictal error in lght of strong case
aguinat defendant.

Affirmed.

Opinion, Cal.App., 127 CalRptr, 601,
vecated.

I, Jury &>143

Substitution of alternate for original
jutor {s constitutionally permissible after
defiberations have begun when good cause
has beenn shown for substitution and jury
has been Instructed to begin deliberations
anew. U.S.CA.Const. Amends. 6 [4;
West's Ann.Const, art. 1, § 16; West's
AnnCode Civ.Proc. § 194; West's Ann
Pen.Code, § 1089.

. dury (0

Right ta trial by jury is guaranteed as
it existed at common law at time State
Constitution was adopted and may not be
ahridged by act of the legislature. West's
Ann.Counst. art. 1, § 16,

3. Jury g={D

Legislature may establish reasonable
regulations or conditions ot enjoyment of
right to trial by jury ss long as essential
clemenis of trial by Jury are preserved.
Woest's Ann.Const. att. 1, § 16,

4. Jury &=32(2, &)

Among essentinl elements of right to
tria} by jury are the reguirements that a
jury in a felony prosecution consists of 12
peraons and that its verdict be wnanimous.
West's Ann.Const. art, 1, § 16; West's
Ann.Code Civ.Proc. § 194,

B. Jury €=32(H

Requirement that 12 persons reach
unanimous verdict {6 a felony prosecution
{s not met unless those 12 person: reach
their  concensus  through  deliberations
which are the common experience of all of
thent,  West's AnnConst, art. 1, § 16;
West's Ann.Code Civ.Froc, § 1%,

8. Criminal Lew €208734

A defendant may not be convicted ex-
cept by 12 jurors who have heard all the
evidence and argument and who together



Memorandum T7-1
. EXHIBIT 3

LAW OFFICES OF

BUCHALTER, NEMER, FIELDS & SBAVITEH

A FROFEBRIONAL CORPORATION > .
700 SOUTH FLOWER STREET ¢« LOS ANGELES, CALIFORNIA SOQOQI7 - TELEPHOMNE (EISI s26-8700

JEmmyY “ﬁu“ IRWiN B SUCHALTER
HMURRAT M. FLLLDS LEGH BAVITCH
JORERH WEISBMAN SENJAMIN E. KING CENTUHY CITY OFFICE
nuHALE l.aonn?u CARL P WILLENS
STEPHEM CHRYSTIE STUARY D. BUCHALTEN aUItE 1780
anL nol:'mnm. JOBEPH A WEIN
Howall B WILLER A S Wt E g IBLO AVENUE OF THE STANS
:ﬁ:ﬂ:ﬁ% %-Eguﬁntn TEPHEN W ARENT CENTURY CITY, CALIFOANIA
CLIFFORD JOMN MEYER JAWMES M, OROREMAM B
HiCHALL @. SMOOKE RICHAND JAY OOLOSTLIN
wilbiAM 3 HAHN JOHN A, DITO
et au B E™ Sane NEdR o oE
(LA L LA .
ro‘i:ki A GOLDMMN IRI?‘LUM”.U‘!;&NI PLEASE REFER TOUR REPLY TO!
1 ' JAY M,
Shriun St JAY A, LICOLEN JOSEPH WEIN
STANLEY €. MARGHN EDWARD L. HLIMNG .
RETRARS X DR0C BN B ChTRr
a ] 3
Jaclnﬂ'ﬂ%n FOEAMR HOMALD 0. OABLER LOS ANGELES OFFICE
OIAME L. BECHEN OAIL O. KASS
ROBENT L. FENTOHN

January 13, 1977

Stan G. Ulrich

California Law Reviaslon Commission
Stanford Law School

Stanford, California 94305

Dear Stan:

I trust you will recall our telephone conversation of
some time ago regarding California's new attachment
‘statute and in particular, some of the problems that

are arising by reason of some inconsistencles, etc.,
with regard to the statutory language. You asked me to
adviese you from time to time those areas where we en-
counter problems so that steps might be taken to correct
them on an emergency basis.

We have already obtained two ex parte writs and found

that it took considerable time to get the orders signed
becuase we had to see a judge in lieu of a court commis-
sioner. I believe that the interim attachment law pro-
vided that a judge or commissiocner could act, whereas the
permanent law does not include "commissioner”. We would
gtrongly recommend that the statute be amended to include
"commissioner” so that the entlre process can be speeded
up. If it is going to be necessary to have judges review
and sign all of the papers, I am certain that the pro-
cedures will be very slow and regquire time beyond that which
is ordinarily necessary. o

You will recall that under the interim law, Section 542b of
the Code of Civil Procedure provided that the lien of the
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temporary restraining order was dissclved upon the defen-
dant executing an assignment for the benefit of creditors

or filing a petition under the Bankruptcy Act. Under the
present statute, Section 486.110, this language has been
removed. It would seem to us that the language as contained
in the interim statute should be lhcorporated into

Section 486.110. Certainly, if bankruptcy proceedings

by or against a defendant were filed within four months from
creation of the lien of the temporary protective order,

the Bankruptcy Court would have the power to set it aside.
This means that extra effort would be required when it
should, in fact, not be necessary. Furthermore, we consider
that the lien of the temporary protective order i8 a
different creature than the lien that would be protected

by a writ of attachment. As to an assignment for the bene-
fit of creditors, the failure to include the language in

the permanent law may preclude and limit many of the remedies
of creditors and debtors alike and force more bankruptcies
when, in fact, the matters could be more efficilently handled
through an assignment.

It 1s my opinion that since the grounds for obtaining a
temporary protective order are ldentical to the grounds for
obtaining an ex parte writ, moet plaintiffs would probably
opt for an ex parte writ and that we will not see too many
temporary protective orders issued. We do believe that the
iien of the temporary protective order should fall on the
making of an assignment or bankruptcy. I would appreciate
your comments concerning the same.

It is my understanding that the Law Revision Commission 1s
working on changes with regard to execution and that one of
the proposals is to provide a method whereby a judgment
creditor could cause a receiver to be appointed to take
custody of a liquor license and cause it to be sold for

the benefit of the judgment creditor, This proposal con-
cerns us particularly in view of Secticn 24074 of the
Callifornia Busineses and Professions Code and the California
vase Grover Escrow Corp. ve. Gole, (1969) 71 Cal. 2d 6l.

I would appreciate if you would let me know whether legis-
lation in connection with the same has already been introduced
and further, if the Law Revision Commlssion intends to pursue
this avenue.
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I want to take this opportunity to thank you in advance
for your comments and responses and I will look forward
to hearing from you.

My best personal regards.
Sincerely,

BUCHALTER/ NEMER, DS & SAVITCH

t
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