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Memorandum 77-2
Subject: Study 39.250 - Enforcement of Judgments (Exemptions)

This memorandum presents several basic policy questions reparding
exemptlons and tracing of exempt funds as a basis for the discussion of
the draft of Chapter 7 (Exemptions From Enforcement of Money Judgments)
of the Enforcement of Judgments Law, which is attached hereto. The
draft statute‘is'esseﬁtially the same in substance as existing law; some
changes (noted in the Commen;s or notes followlng the draft sections)

are made in existing law. Several exhibits are also attached hereto:

Exhibit 1: Uniform Exemptions Act (adopted by the National Con-

, ' ferénce of Commigsioners on Uniform State Laws In 1976)

Exhibit 2: Code Clv. Proc. §§ 690-690.52 (the bulk of the exemp-

_ tions in California law)

Exhibit 3: Miscellaneous California statutes (primarily exemption
provisions located in codes other than the Code of
Civil Procedure)

Exhibit 4: Miscellaneous Statutes of Other States (several stat-
utes referred to in this memorandum or the notes fol-
lowing the draft sections)

Exhibit 5: Exemption provisions from the Report of the Commission
on the Bankruptcy Laws of the United States, H.R. Doc.
No. 93-137, Pt. II, 93d Cong., lst Sess. 125-130 (1973)

BASIC POLICY OF EXEMPTION LAWS

General Approach

The aim of the exemption provisions should be to strike a satisfac~
tory balance between the interests of the debtor in supporting himself
and his family in sowe degree of comfort, the interests of creditors in
collecting judgments, and the_interestg of the judicial system as well
as debtors and creditors in administrative efficiency. It is generally
thought that it is the interests of debtors which is best protected by
present California exemption provisions. To a large extent, specific

exemptions are a result of lobbying by speclal interest groups (e.g.,
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credit unlons, insurance companies, fraternal benefit socleties): others
reflect a cumulative legislative view of the assets needed by the
typical debtor (e.g., the list of household items in Section 690.1).
Inequities usually result, however, where the exemption laws favor
certain fypgs of assets over others. For example, there is an absolute
exempticn‘of proceeds of group life insurance whereas the exemption of
-ﬁrivate life insurance policies is limited; the head of a family owning
é house gets a $30,00Q homestead exemption, whereas a similar head of a
household who rents a house gets no exemption; credit union members have
a S;,SOO exemption, whefeés that amount of money in a bank account is
entitled to no exemption. . o
The staff thinks that the general appreoach of an exemption statute
should be to apply the judgment debtor's property to the satisfaction of
the judgment'whiie allowing the debtor and the debtor's dependents an
adequate standard of living; ﬁhe debtor should not be reduced to penury
and should not be placed in a position where welfare makes the most
financial sense, but a debtor shoﬁid not be able to maintain himself in
luxury. ' -
An analysis of existing exemption provisions reveals three basic

cfiteria which may be used alone or in combination to achleve the pur-
pose of the exemption statute: -

(1) Type of property. 'Tﬁe characterization of the type of property

ranges from the very specific (;hotgun, piano, TV, cow, church pew)},
through the general (tools of trade, personal effects, wearlng apparel),
to the very general (personal, real). A statute using the very specific
designatioﬁs'has the virtue of:éértainty; the debtor, creditor, and the
courts may in most instances determine what is exempt aﬁd what 1s not.
Early exemption statutes fended to be very sbecific in designating the
type of exempt pfopertj. As 1s readily apparent, this sort of statute
easlly becomes obsoleta as technology; soclety, and persoﬁal taste
change; "In addition, to aftempt-a cémprehensive ekemption statute
liSting‘Spécificaliy ail‘types of exempt property is.impossible because
" of the oﬁerwhelming vériety of items of prbperty which would have to be
1isted. In special caéés5'ﬁoﬁevér; this type of exemption may be Justi-
“fied; hence, for example, it ﬁay be felt by some that church pews or

cemetery lots should be listed as exempt 1n any statute.
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A more general property description makes a2 statute wore flexible
and less subject to the viclssitudes of change. Instead of listing
items like television sets and shotpuns, it seems more desirable to
describe such items as ”pefsdnal effects.” (See draft Section 707.720.)
Of course, what 1s gained in flexibility is 1déf in certainty. Turther-
more, where more general categories of property are used, numerical
limitations on the number of exempt items cannot be used. For example,
the debtor may be allowed one television set, one radlo, and so forth
{as in Section 690.1), but 1t would be absurd to provide that ''three
personal effects" are exempt. The Uniform Act provides an exemption for
personal effects with a unit value not exceeding $500. (See Exhibit 1,
p. 19.)

If more general descriptions of property are relied upon, the
exemptlion must be determiped by wvalue or by some degfée of necessity.

(2) Value. 1If all debtors are to be treateﬁ equally {taking no ac~
count of their different occupations, standards of living, or special
needs}, an exemption statute based only upon value arguably is the best.
It does not appear that any state has solely this sort of exemptilon
provision. An exemption statute could simply provide that property of
the debtor 1s exempt to the maximum apggregate amount of X thousand
dollars. The virtue of a "pure’ value statute 1s that 1t would not
discriminate between types of assets. All debtors would have the same
amount exempt in whatever form desired. This form of exemption could be
combined with a procedure where the debtor selects the property he wants
as exempt, subject to coéurt review or, if he falls to select the prop-
erty, the seleétion would be made by the 1evying officer. (Draft Sec-
tion 707.710 applies this sort of procedure to household goods and tools
of trade.)

Value limitations may be imposed on exemptions provided for specif-~
ic items or for more peneral categories of propefty. (Section 4-503(b)
of the Bankrﬁptcy Commission's proposal contains this feature; see
Exhibit 5.) This is probably the most common type of exemption. It
combines the certalnty of specific property exemptions, the flexibility
of general categories, and the prevention of abuse afforded by the value
limitation. Often, however, statutory value limitations are not ad-

justed for the effect of inflation and the rising standard of living and
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so tend to become too restrictive, Ideally, the Legislature can be
‘relied upon to pericdically review value limits; in California in recent
- years, the Leglslature has several times raised value limits on home—
steads, motor vehicles, and mobile homes. However, the Commission may
wish to adopt an excalator section such as that proposed in Section 2 of
the Uniform Exemptions Act. (See Exhibit 1, p. 5.)

43) Reasonable necessity test. The necessity standard, whether

taken to mean subsistence or something more, allows a flexible applica-
tion of exemption. statutes that takes into account the occupation and
peculiar needs of the debtor. TIts greatest. drawback is that it is
vague, lends itself to inequitable application by the courts, and en-
tails a higher administrative cost. Theoretically, an exemption statute
. might: be drafted to provide that the court is to declde what amount of
the debtor's assets should be exempt before lewvy. -HNote that Section 13
. of the Uniform Exemptions Act requires a hearing before an individual's
personal effects may be levied upon. (See Exhibit 1, pp. 29-32.) The
debtor could be required to file a financial statute, and the creditor
could offer evidence to aid the court in its determination.

Usually the reasonable necessity standard is applied to a particu~
lar category of exempt property such as wages, tools of trade, or house-
hold goods, and which alsc may have an absolute value limitation. Where
the exemption is already limited by property type and maximum value, it
may be argued that it is inefficient to also require a determination of
. reasonable necessity.

Additional factors. . In addition to these three primary factors,

exemptions may take into account the type of debtor (resident, individ-
ual or corporate, single or head of household) and the type of debt
(support, secured debt, tax debt, or other money judgment). Section 3
of the Uniform Exemptions Act applies the exemptions only teo residents,
~ but the procedural provisions apply to everyone. (See Exhibit 1, P. 7.}
Section 10 of the Uniform Exemptions Act provides an exception to the

. coverage of the exemptions where the claim is for support or taxes.

(See Exhibit 1, pp. 24-25.)

Staff Suggestions

The staff suggestions for revision of the exemption provisions

attempts to incorporate faatures of the more modern exemptlon statutes
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in an effort to make the exemptions more equitable while retailning most
of the substance of existing exemptions. (These recommendations are
distinct from the attached staff draft which, as indicated gupra, is
essentially a redraft of existing law.) The approach reflected below 1s
that the protection of specific items or =mall classes of property
should be minimized; the protection of the exemption laws should be
pranted to more general categorles of property of a certain value so
that debtors with different varieties of assets will be treated similar-
ly. Wé.recognize; however, that it may be quite difficult to achieve
needed reform in this area. Nevertheless, we propose the following for
purposes of discussion as the most important gemeral categories of
exempt property:

(1) Dwelling., A home owned by the debtor ($15,000 or $30,000) or a
rent allowance ($2,500, $5,0007} should be exempt. The Bankruptey
_ Commission proposed an exemption for a home of $5,000, plus $500 per
~ dependent, with the possibility of applying the excess of such exemption
to property such as clothes, household furnishings, tools, and burial
plots, (See Exhibit 5, Section 4-503(b), {(c)(1)-{(2).) The Uniform
Exemptions Act provides a 310,000 home exemption ($20,000 where there
are multiple claimants). (See Exhibit 1, p. 9.) Should the amount of
the exemption not taken be applied to increase limits in other categor-
1es? Should the amount of the exemption be the same regardless of the
typé of housing, such as under existing Sections 690.3 (530,000 for
housetraller) and 690,31 ($30,000 for dwelling house)? Should the

amount vary with the number of dependents?

(2) Personal belongings. Household furnishings, appliances, wear-
ing apparel, provisions, fuel, other persomal effects up to a maximum
value ($1,000, $5,000?) or up to a maximum {tem value ($500?) should be
exempt. The Bankruptcy Commission's proposal gave only $1,000 for this
type of property although it could be increased with the unused portion
of the homestead exemption. Should the amount of thils exemption vary

with the number of dependents?



{3) Tools of trade. Tools, equipment, books, one vehicle or ves-

sel, and so forth, necessary in exercise of a trade, business, or pro-
fession up to a maximum value {$2,500, $5,0007) should be exempt. While
this sort of exemption would apply only to those with tools or other
business property, thé staff thinks that such a73§ecia1 exemption 1s
justifiable in order to put those depending on such tools for their
livelihood in a position equal to that of the wage;earner without tools.
This exemption shiould not be transferable to other types of exemptioms,
but should other exemptions increase this one? (See Exhibit 5, Section
4-503(b)(2), (c)(1).) The Uniform Exemptions Act provides a $1,000
maximum aggregate value exemption for tools. {See Exhibit 1, p. 20.)
(4) Transportation. One motor vehicle ($500, $1,0007) or a public

transportation allowance ($100, $5007) should be exempt. This exemption
should not be transferable, nor should others increase it. The Bank-
ruptcy Commission proposed a 51,000 exemption covering motor vehicles
-and several other types of property, subject to the increase previously
discussed. The Uniform Exemptions Act provides a $1,500 exemption for
one motor vehicle. (See Fxhibit 1, p. 20.)

(5) Pald money., Paid earnings (including retirement and pension
benefits), deposit accounts, and inmate funds up to an aggregate maximum
amount ($2,500, $5,000?), plus additional amounts essential for support
should be exempt. Should this exemption be transferable? Paid earnings
- are not made specifically exempt under existing law althbugh other items
listed here have exemptions of varying amounts. The Uniform Exemptions
Act’ provides a general exemption for this typé 6f ﬁroperty where reason-
ably necessary for the support of the debtor and his dependents. (See
Exhibit 1, p. 14.) The Bankruptey Commission proposed an exemption of
‘cash and-the like in the amount of $500 and an exemption of $1,000 per
dependent where the debtor dies. (See Exhibit 5, Section 4-503(c) (3},
(e)(1}).) ' ‘ ) '

-~ . (6) ‘Unpald money. Unpaid wages, retirement and pénsion benefits,

endowments, and annuities should be exempt in the same aﬁount as under
the wage parnishment provisions if the benefits are'paid pericdically;
otherwise, they should be subject to a necessity standard. (See Exhibit
1, p. 1l4; Exhibit 5, Section 4-503(c}{6).)
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{7) Health, disability, and unemployment benefits. These items

should be exempt to the full amount from whatever source. (See the
discussion, infra.) Should the exemption be inapplicable against doc-
tors, hospitals, and drug and equipment suppliers who have a claim
arising out of the debtor's condition for which he collects the bene-
fits? (See Exhibit 1, p. 14 (necessity standard): Exhibit 5, Section 4~
503{e)(7), (c)(8).)

(8) Life insurance. (See the discussion, infra.)

(9) Aid. Ald and other welfare payments should be completely
exempt.

Should the following specific types of property be exempt in addi-
tion?

(1) Works of art by or of the debtor .or his family.

{2) Prosthetic and orthopedic appliances.

{(3) Cemetery lots. By size or vaiue? Should this exemption be
transferable? The Bankruptcy Commission proposed an exemption of $2,500
for a burial plot, subject to increase from the unused portion of the
hpmestead exemption. (See Exhibit 5, Section 4-503(b}(2), (c)(2).)

(4) Church pews.

Provisions exempting retirement system property, vacation credits,
merchandise on a wvessel, and so forth, should be retained since they are

designed to deal with specific problems.

INSURANCE BENEFITS

Disability, Health, Worker's Compensation, Unemployment Benefits

Under current law and in the draft statute, the exemptlons of dis-
ability, health, worker's compensation, and unemployment benefits are
provided by several different sections as follows:

(1) Disability or health insurance benefits are exempt iIn an amount
represented by, at most, a $500 amnual premium (Section 690.11; draft
Section 707.530).

(2) Disability and other benefits received from a governmental
entity are entirely exempt (Sectiop £90.18; draft Sectlon 707.560).



(3) Disability benefits payable under a life insurance policy,
perhaps, are exempt Iin an amount represented by a $500 anmual premium
plus another such amount in favor of the insured’s spouse and minor
children (Section 690.9; draft Section 707.540). Group life benefits
are entirely exempt (Sectlon 690.10; draft Sectiom 707.550).

(4) Benefits from a fraternal benefit society are entirely exempt
(Section 690.14; draft Section 707.620).

(5) Worker’s compensation benefits are entirely exempt (Section
© 690, 15; draft Section 707.580).

(6) Unemployment and disability benefits deriving from the Unem-
ployment Insurance Code are entirely exempt (Sections 690.16 and 690.175;
draft Sections 707.600 and 707.590).

Health, disability, worker's compensation, and unemployment bene-
fits should be entirely exempt in recognition of the policy that gener-
ally such benefits are designed to compensate the recipient for a speci-
fic physical loss suffered or for minimal living expenses at a time when
‘through misfortune the recipient is unable to work. The current $500
anngal premium limitation on health and disability insurance serves no
identifiable policy and should be eliminated. Section 4-503(c){(7)-(8)
of the Bankruptcy Commission's proposal completely exempts "disability
benefits" and "proceeds, benefits, or other rights to which the debtor
1s entitled as a result of any personal injury or unemployment.” (See
Exhibie 5, Section 4-503(c)(7), (c)(8).) The Uniform Exemptions Act
provides an absclute exemption for medical, surgical, or hospital care
7 actually used and an additional exemption based on reasonable necessity.

. (See Exhibic 1, pp. 12-14.) ,

In addition, the exemption should be drafted to apply to such
benefits regardless of their source; hence, for example, separate provi-
slons for exemptions of disability benefits from fraternal benefit
socleties, life insurance, disability insurance, unemployment compensa-

tion, or worker's compensation are unnecessary.

-+ Life Insurance

In matked contrast to health and disébiliti'inSurance, 1life insur-

ance 1s in large measure an investment, and benefits payable are not



directly related to any specific loss. Hence, the policy which indi-
caﬁes that health and disability benefits should be completely exempt
does not épply to 1life insurance benefits. Various reasons for exempt—
ing life insurance benefits have been offered:

(1) To allow a person to provide for the reasonable support of
dependents after the person's death.

(2) To enable the head of the family to provide a living for the
fémily after éeath above and beyond his financial conditions before
death, | .

{3) Td benefit the beneficiary regardless of any creditor of the
insured.

(4) To encourage the rehabilitation of debtors.

(5) To shift the burden of soclal welfare from the community to
creditérs.

' The staff thinks that the primary policy should be the first——the
support of the insured debtor's dependents after his death. It should
be noted, however, that the general movement of exemption statutes in

the United States has been away from this restrictive policy. California
law recognizes both this policy {5quect to the 5500 annual premium

. limitafion) and ;he broader policy of allowing any beneficiary to

benefit as long as the annual premiums do not exceed $500. The $500
annual premium limitation, dating from 1872, does not make much sense
since the beneifts resulting from such a policy can vary greatly depending
bﬁ the type of policy, the maturity date of the policy, .and the age of
the insured. In addition, in California the exemption applies to the
funds in the hands of the beneficiary, too, even where the beneficiary

is a business creditof of the insured debtor. This seems overly generous.
‘ The following factors may be manipulated to achieve a particular
policy:

(1) Type of policy. The exemption may be made to depend on whether

the policy 1s straight 1ife, endowment, annuity, or some other form.

(2) Type of benefit. The type of benefit may depend on the type of
policﬁ but, within a given class of policy, there may be different
benefits and privileges, such as the right to assign or change benefici-

‘aries, to surrender the policy for its cash value, to borrow on the cash
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value, to choose whether the face value 1s paid off in a lump sum only
on. the death of the insured or may be taken while he is alive in in-
stallments or as a lump sum.

(3) Amount of benefit. The exemption may have no walue limitation

~or limits may be placed on the amount of the benefit or on the amount of
the premium paid. Different exemption amounts may be allowed on dis-
tinct types of benefits such as cash surrender value, endowment option,
or face value at death of insured. The amount of the exemption may
depend on the number of dependent beneficiaries. Since value limita-
tions eventually become obsclete due to inflation, the amount of the
exenmpt benefit may be made to depend on the amount necessary for support
as in the Bankruptcy Commission's proposal (see Exhibit 5, Section 4~
503(c)(5)) and the Uniform Exemptions Act (see Exhibit 1, p. la).

(4) Type of insured. The exemption may depend on the age, sol-

- vency, or family status of the insured.

(5) Type of beneficiary. The exemption may depend on whether the

beneficiary is an individual, a creditor of insured, a spouse, minecr
child, dependent, the debtor himself, or the insured’s estate.

(6) Type of source of premiums. The exemption may depend upon

whether the debtor'’s life 1s insured by somecne else, such as a spouse
or creditor.

(7) Type of insurer. The exemption may depend upon the type of

- insurer, such as private or governmental, mutual association or corpora-
tion, and the like. Presently, California law provides an exemption for
life insurance generally in Section 690.9 (draft Section 707.540), for
group life in Section 690.10 (draft Section 707.550), for public em-
ployee death benefits 1n Section 690.18 (draft Section 707.560), and
perhaps for some. 1ife coverage from fraternal benefit gsocieties in
Section 690.14 (draft Section 707.620). -

(8) Extent of exemption. The exemption may protect only the debtor

or may include his dependent beneficiaries or any other beneficiary.
The exemption may be made ineffective when the policy is assigned.

(9) Insolvency. : Some states provide that the exemption is not good
if the insurance is' purchased by the debtor while insclvent or if pur-

. chased with intent to-defraud creditors.

-10-



Several additional exemption statutes illuétrating many of the
above factors are attached as Exhibit 4. Tﬁe Bankruptcy Commission's
proposal and the Uniform Exemptions Act limit the exemption to dependent
beneficiaries where benefits are necessary for support, The New York
statute (Exhibit 4) 1s an example of a highly detailed provision. The
Ohio statute (Exhibit 4) applies to life, endownment, and annuities. The
Pennaylvania provigions (Exhibit 4) allow the insured to restrict the
access of the beneficiary's creditor to policy benefits; annuity payments
are restricted to $100 per month. The South Dakota provision (Exhibit
4) contains a $10,000 proceeds limitation.

The following 1s a proposed staff draft of an exemption for life
insurance benefits which seeks primarily to protect the interests of the
debtor'’s dependents. }

§ *____Q (2} The net amount of all death benefits growing out
of any life insurance, endowment insurance, disability insurance,
or annuity in favor of the surviving spouse or dependents of the
insured or annuitant debtor is exempt [in an amount not exceeding
twenty thousand dollars (5$20,000) for each such beneficiary].

{b) The net amount pa&able during the life of the insured, in-

cluding cash surrender vaiﬁe, lean value, and accumulated divi~

dends, growing out of any life insurance if favor of the spouse or

dependents of the insured are exempt [in an amount not exceeding
ten thousand dollars ($10,000) for each such beneficiary][whether
or not the right to change the named beneflciary Is reserved or
permitted].

Should the exemption be limited in amount as suggested in the
brackets in both subdivisions (a) and (b)?

Should the exemption apply as well where benefits are payable to
the estate, assuming there are dependents?

Nondeath benefits growing out of endowment policles or annuities
should be treated with retirement and pension funds, and so are not
treated here.

A distinct but related problem concerns the manner of collection of
the nonexempt cash value. Under current law and under the Attachment
Law (Section 488.380), the insurer is garnished. The staff would like
to know the Commission's views on a provision such as that found in the

Bankruptcy Commission's proposals (Exhibit 5, Section 4-303(d)) where

-11-



insurance with a cash value In excess of 51,500 1s exempt 1f the debtor
pays the amount of the excess to the trustee in bankruptcy within 30

days.

DWELLING EXEMPTION

Existing law ﬁrovidesﬂthree dwelling exemptions-—Civll Code Sec-
~tlons 1237-1304 (designated homestead, see Exhibit 3), Code of Civil
P#ocedure Section 690.3 (housetrailer, and. the 1ike}, and Code of Ciwvil
Procedure Seétion 690.31 (claimed homestead). Section 707.320 of the
draft statute attached herefo combines existing Sectioms 690.3 and
690.31. We have not proposed any changes in the Civil Code designated
homestead. However, we are tempted to suggest, that in view of the new
claimed homestead exemption provided in Section 690.31, there 1{s no real
need for the old designated homestead provisions in the Civil Cede.
‘:Spme prqvisioﬂs in the Civil Code homestead exemption chapter relate to
reiaticns between homestead claimants, and these could be retalned, but
perhaps the Commission should consider recommendihg the repeal of the
provisions insofar as they relate to obtaining an exemption from en-
forcement of a money judgment.'

Under the C;vil Code, before a judgment lien is created, a home-
stead nﬁt excéediﬁg $30,000 in value over liens and encumbrances may be
Sele@teq‘by any head of a family or by.any péfson 65 years old, and a
homesteéd not exceeding 515,000 in value over liens and encumbrances may
be selected by a marrled person after separation or dissolution or by
any ofhef-person. Civil Code §§ 12060, 1300. The person selecting the
homestead must execute,racknqwledge, and file a homestead declaration in
order to establish a homestead. Civil Code § 1262. When recorded, the
declaration defeats a prior attachment lien and a levy of execution
where no judgment lien_has_beeq‘fileq prior te declaration. See Yaper
v, Yager, 7 Cal.2d 213; 60 P.2d 422 (1936). Until the recent amend-
ments, the exgmption was lost whgrg a judgment lien or other encumbrance
was recorded before the declaration is filed. In addition, the exemp-
tion does not épply to encumbrances created by the homestead claimant
éng 1s not effective agalnst certain favored claimants such as mech-

anics,Varchitects,_andrthg 1ike._‘See.Q1v111Code § 1241. The homestead
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is effective over the stated limits 1f the creditor does not attempt to
get the excess value as provided by statute: Within 60 days after levy
of execution on the homestead, the creditor petitions for appralsers;
within 90 days a copy of notlice of hearing must be served on the debtor
at least two days before the hearing; at the hearing, three appraisers
are appointed who must file a report within 15 days; the court orders
exempt property set agslde and the remainder 1s sold if possible, other-
wise the entire parcel is sold. Civil Code § 1245 et seq. Funds from
sale of howmestead are exempt for a perlod of six months. Civil Code

§ 1265.

The Commission may want to consider whether the amounts of the
exemption allowed various persons is desirable.

If the Civil Code declared exemption is retained, several incon-
sistenéies between 1t and the new clalmed exemption should be resolved.
For instance:

(1) Civil Code Sections 1245-1252 provide a cumbersome appraisal
procedure through which the judgment creditor applies the excess value
to the satisfaction of his judgment, whereas Section 690.31(c)~-(f)
provides for the determination of value at a hearing on issuance of a
writ of execution, with the burden of showing value being on the judg-
ment creditor. If the judgment debtor does not appear at the hearing on
the 1ssuance of the writ of execution, he may cause the sale of the
property to be cancelled as provided in Section 690.31(h).

(2) Section 690.31[1) prevents a levy within 12 months of the
determination of an exemption unless the judgment creditor show changed
circumsfances. Ho such provision appears in the Civil Code.

(3) Civil Code Section 1253 provides for partition of the property
if the apprailsers report that it can be done without material injury and
sale of the remainder. Séction 690.3]1 makes no such provision.

(4) The Civil Code contains detained provisions about abandonment
of a declared homestead (see Sections 1243, 1244, 1261.1) which do not
appear 1n Section 690,31,

Further study will no doubt reveal additional discrepancies and

contradictions.
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The staff assumes that the Commission will want to continue present
law concerning claims against which the exemption 1s ineffective. We
note that some states provide that the homestead exerption is not good
against preexisting debts. This pollcy makes the homestead exemption

largely useless. Some states do not apply the exemption to debts exist-

"~ ing before the acquisition of the homestead, but this seems unnecessar-

ily restrictive.

TRACING

Two tracing problems need to be considered: The tracing of exempt
funds which are commingled with other exempt or nonexempt funds, and the
tracing of exempt property through a change of form.

7 The Commission considered the first problem in the early stages of
studying wage garnishment but eventually avoided it by recommending an
exemption of paid earnings In an amount essential for the support of the
deﬁtor or the debtor's family. However, the problem arises agailn in
céses wﬁére exempt funds such as insurance payments, dwelling compensa-
tion, and aid are deposited by the debtor in a deposit account. If the
total amount of the money in the account and the exempt amount deposited
is 1ess than the deposit account exemption, there is no problem. But,
1f the total amount is more than the deposit account exemption, problems
arise. For example, if the debtor has a_$2,000 bank account (assume
that $2,000 is the total allowable deposit account exemption) and then
deposits $15,000 from 1ife 1n5urancerproceeds, 510,000 of which is
exempt, and, if no other withdtawals or additions are made, clearly
$5,000 may bé reached by the judgment creditor. Bﬁt, what happens 1f
‘the debtor spends 51,000 of the 517,000 bank account before levy? Did
the debtor spend 51,000 of the exempt $2,000, of the exempt 510,000, or
'of the nonexempt §5 000? Under the ruling in California U.S. Bond &
Mo;ggage Corp. V. Grodzins, 139 Cal App 240, 34 P.2d 193 (1934), the

debtor would be held to have spent part of his exempt money on the
?rounds that otherwiae the debtor could defeat the purpose of limited
exemptions. In Iowa, the rule iz that nonexempt money has been used in

such cases since the debtor has no duty to establish his exemptions
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until the creditor levies on his property. An alternative rule would be
to apportion the expenditure ﬁetween the exempt and nonexempt funds by
some formula. A filrst-in, first-out rule would find that the expendi-
ﬁures came from the exempt %2,000 fund. The guestion would then be
whether the deposit account exemption may them be replenished by the
nonEXemﬁt portion of the imsurance proceeds, leaving $4,000 total nonex-
empt funds in a $16,000 account.

The staff thinks that the debtor should be able to take full bene-
fit of cthe exemptions allowed by statute at the time he makes a claim of
exemption. Hence, the Towa rule would be followed before levy so that,
in the example, the nonexempt fund would be reduced to $4,700. Section
9 of the Uniform Exemptions Act provides an 18-month exemption for
certain proceeds and provides for the application of "the principle of
first-in first-out, last-in last-out, or any other reasonable basis for
tracing selected by the individual.” (See Exhibit 1, pp. 23-23.)

This raises another problem which may be simply illustrated with a
fully exempt deposit account: When levied upon, the debtor successfully
claims the full exemption. He later spends half of it and then replen-
ishes 1t. The creditor levies on the account again. Should the full
exemption apply each time levy is made regardless of the 1lnterval be-~
tween levies and regardless of the source of the funds? The staff
thinks that the answer should be yes where a deposit account exemption
only 1s involved. However, to apply the same policy where insurance
proceeds are deposited in the same account would allow the debtor in
effect to increase his deposit account exemption to the amount of the
exempt insurance plus the deposit account exemption as long as the total
amount of the account did not dip below the amount of the exempt insur-
ance proceeds. The debtor could save everyone a lot of trouble if he
would deposit the exempt insurance proceeds in a separate account to
which no additions were made; the princlpal fﬁnds in such an account
would remain exempt until exhausted. But, ﬁhere only oﬁe account is
malntained, the first-in, first#oﬁt'rule should apply after levy; before
levy, the Iowa rule should apply. In order to prevent a debtor from
claiming that insurance funds from 25 years before éiili reside in his
account (something which would be difficult to ﬁfové anyway}i perhaps a
tracing cut-off perio& such as one yéar prior to levy Shﬁuld be pro-
vided,
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"It was assumed in the above discussion that the check from the
ingurance company could be deposited in the bank without destroyinpg its
‘exeﬁpt-character. This is a threshold aspect of the second problem
tentioned earlier--the tracing of exempt property through a change in
forn. Except in the case of property exempt under the wage garnishment
recommendation, the staff thinks that property such éé insurance pro-
ceeds, dwelling compensatiun, worker's compensation, unemp loyment
benefits, health and disability 1nsurance proceeds, and aid should
‘retaln their exempt status when deposited in a deposit account. ‘ow-

' ever, tracing becomes much too complex where it is provided that any
real or petrsonal property purchased with exempt funds 1s exempt. There-
fore, the staff thinks that property purchased with exempt funds should

be exempt only where an exemption is allowable for such property.

UNIFORM EXEMPTIONS ACT

Various provisions from the Uniform Exemptions Act have been dis-
cussed supra. Several other features of the act are worthy of particu-
lar note. (See Exhibit 1.)

Sectlon 1(8) defines “'serve’ so as to require service both by
first-class and regigtered or certified mail. This provides necessary
 proof of malling and also lmproves the chance that a person who refuses
registered or cerfified nail will get notice. Obviously, it increases
the cost of service and would be particularly burdensome on a state
agency. L ,

Section 4‘provides_thgt, if a homestead is sold, the sale is effec-
tive only upon confirmantiqn by the court and allows the judgment debtor
to repurchase the property within 30 days after the sale. This right is
in addition to any right of redemption.

Section 11 fequires Q secured creditor to obtain an order of court
before permitting seizure of exempt property unless the claim 1s based
on a pﬁfchasewmongy security interest.

Section 14 assures that bids less than the exempt amount will not
be accepted at a sale of property. If no sufficlent bid is received,
the costs of making_thezlevy, offering the property for sale, and re-

turningdghe property are assessed against the creditor.

-16-



Section 15 requires that the notice to the debtor state the sub-
stance of the exemptions and exemption procedure.

Section 16 permits a spouse or dependent of the judgment debtor ‘'or
any other authorized person” to claim an exemption where the judgment
debtor falls to do so.

Is the Commlsslon interested in adopting any of these provisions?

Respectfully submitted,

Stan G. Ulrich
Sctaff Counsel
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PREFATORY NOTE

Weed for a Uniform Exemptions Act

Several consideraticns have made it appropriate for the
Bational Conference of Commissioners on Uniform State Laws'
te propoze a Unifcrm Exemptions Act. Perhaps
the most significant of these is the fact that bills introduced
in the 934 and 94th Congresses proposed to prescribe a schedule
federal ewenptions zllowable to an individual debtor whose
estate 1s being adnministered under the Bankruptcy Act. The
Bankruptcy Act has provided for the allowance of exemp-
tions to any bankrupt in accordance with the laws of his
domicile. The Commission on Bankruptey Laws in 1973 found
the defecrence to state laws in the Bankruptcy Act to be
ursaticfactory because cf the enormous disparity of treat-
ment of debtors in respacet to the allowance of exemptions,
The Contnission recommended

"that kinds of property that traditionally have
Lbeen treated as exempt by state governments form
the nucleus of the federal exemptions with appro-
priste federal maxinums, This approach avoids

the unfairness of existing state exemption laws,
most of which are archaic, some of which are unduly
generous, and sonz cf which are exceedingly
niggardly, particularly as to urban residents."l

Congress ceould probably pre—empt'the field of exemptions.

‘It-has already, in the Consumer Credit Protection Act, super-

seded most of the state laws limiting the garnishment of wages,
relying in part on its bankruptcy power as well as the power
to regulate commerce. The Commission on Bankruptcy Laws
considered whether it should recommend federal pre-emption
end cencluded not +o, although the arguments for federal
exemptions in banliuptey go far to support comprehensive
coverage of the stmiject outsida as well as in the bankrxruptcy
system, The exist-unce of discrepancies between the exemp-
tions available under the Bankruptcy Act and those provided
by state law would furnish an incentive for the invocation
of relief under the Act; if the federal exemptions are more
generous, a debtor will be encouraged to file a petition
uvnder the Act to obiain the enlarged benefits it affords
against his creditoxs; if the federal exemptions are less

I
ce Doo. No. 93-177, Per: I, 93d Cong., lst Sess. 171 (1973).
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£l ¢f tha Coopxission on Berkruptey Laws of the United States,

.
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liberal, creditovs mavy be persuaded to precipitate involun=-
tary bankruptcy in order to reach property not leviable
under state law. The greater the size of the discrepancies,
of course, the more influential they will be in inducing
daclisions to cpt for bankruptcy.

The Commission on Bankruptey Laws in 1973 coneluded,
navertheless, that the availability of the discharge, the
vulnerability of security interests and transfers, arnd other
concomitants of bankruptcy would continue to be the most
important factors affecting the choice of relief under the
Bankruptcy Act. Accordingly, pre- enp*lon of the field was not
viewed as a requisite to attainment of the objectives of sound
bankruptcy legislation, Substaptial conformity of the exemp-
tions provisions of state law and of the Bankruptcy Act remains
a desideratum, however, in order to minimize the impact of an
artificial factor on resort to relief in the banixruptcy forum,

Students_who have examined'the exemptions laws of the

‘saveral states are always astounded by the enormous disparity

that characterizes these laws. Some recognize no homestead
exemption; and others allow a homestead to be claimed with
hardly any effective limitation on its wvalue, ESome allow a
practically unlimited exemption in an unmatured life insur- )
ance policy, whereas others restrict such an exemption to a pol-
icy of a specified face amount or to a policy acquired by a
specified annual premium. Some allow the exemption of an

‘automobile with little or no gualification, and others do not

appear to recognize any exemption of an automobile. Liberal
homestead and perhaps other exemption provisions were con-
sciously adopted in some states with a view to attracting
settlers, and one hears occasionally that the genercsity of
exemptions in California, Florida, and Texas is an attraction

to emigrants from other states having more penurious provi-
sicns. There are no known data indicating whether differences
in state exempticns laws influence decisions of people to move
or stay, but to the extent debtors can afiect their creditors'
rights of recovery by changing the laws that govern such recov-
eries, creditors are.subject to risks that are not an ineluctable
feature of our federalism. The ricks ave run by local creditors
as well as those who extend credit through Lhn chdnnels of
interstate comnmerce.

Some variation in the exenptions provided by state law
may be sought to be justified as related to different stan-
dards, costs, and modes of life that prevail in the different
states. To the extent that the juatification has wvalicdity,
it affords warrant for variations in allowable exemptious’ .
within state boundaries, and indeed many state lawvs co :
differentiate between the homestead allowable to urban
residents and the rural hoemestead. These differentictions
have been widely criticized, however, particularly for their
tendency to treat rural IealdPRtS more favorably than urban
dwellers.

.
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A cormnon criticism of state exemption laws is that theu
are generally archaic, having been enacted with little chan;.
during the last century. The result is to provide relatively
generous exemptions for those living on farms and engaged in
agricultural pursuits, whereas those living in cities, and_
particularly in rented houses or apartments, are treated with
parsimony. Items like bee-hives, spinning wheels. fir=wzod,
and livestock abound in this state legislation. IX the origi—a
objectives of state exemption legislation remain op-rative, the
time for overhaul in the light of the needs of these living in
this last quarter of the twentieth century has leng since arrived.

History af the Act

The decision of the National Conference of Commissioners
on Uniform State Laws to prepare a draft of the Uniform Exemp-
tions Act was made in 18574, The Uniform Exemptions Act Com-
mittee, appointed in that year held five meetings, most of
them of two or three days' duration. A member of the staff
of the United States Senate Judiciary Committee attended one
of these meetings, and members of the Judiciary Committees
of both Houses of Congress received drafts of the Uniform
Exemptions Act and were kept informed of the Committee's de-
liberations. Professor Ray David Henson of the University
of California Hastings College of Law, who was Chairman of
the Section of Corporation, Banking and Business Law of the
American Bar Association in 1969-70, served as liaison between
the Committee and the &merican Bar Association Section, and he
attended several of the Committee's mectings and participated
in the discussions.

The Final Draft of the Uniforn Exemptions Act was approved
in substance at the meeting of the Special Committee on April
30 and May 1, 1976. The Review Committee considered the Fifth
Tentative Draft and the Final Draft, and members of the Review
Commitiee attended the last two meetings of the Special Com-
mittee. The Fifth Tentative Draft (the penultimate draft) was
checked for style by Judge Eugene Burdick on April 19, 1976.
The First Tentative Draft vas read at the meeting of the
National Conference in August of 1975 in Quebec.

The Final Drafi was considered, amended, promulgated and
recommended to the =ecveral states for enactment at the 85th
National Conference of Commissioners on Uniform State Laws
meeting at Atlanta, Georgia, on July 31-August 6, 1876.
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Costonts o Lho Act

It is clear tivt any veform of excmprion legislation
w111 be vulneran!s ¢ the ~ovages of eccnomle, technical,
and socicl changes moouvs ™o aitey {ts enactment. A
simple and practivcel zoluiiow of the problem arising from
changes in price luvels 1. ro provide for an adjustment of
dollar amounts whivewver iy #ppeav in the legislation,
such as that fournd in Seciion 1.1006 of the Uniform Consumer
Credit Code, and th:t is .
form Exemptions Aci., Tht iupacts of social and technologi-
cal changes are ices amenchiz o solutien. Some commenta-
tors have vecommended thai onesmpiicon legislation allow the
debtor to claim property c¢f zny kind subject te an overall
value limitation. The la-. on the books, by prescribing
categories of excusnt v, encourage acquisitions of
the kinds that quaiil urh not otherwise needed or
wanted by the debior, i1 acknowledging that such legis=-
lation often resulis in pilooning for insolvency by debtors
who wish to maximizo what ¢oa be kept out of the reach of
their creditors, the Act rejects the view that property of
a delinquent debrer should be insolated from levy up to a
certain value irrespective of its nature. The Uniform Exemp-
tions Act, like Scction 4-503 of the proposed Bankruptcy Act,

i

roall

I}

kY
"

introduced in the 93d and ¢%4th Congresses, thus does not reflect
.. the view that every debtor is entitled to a mihimum'grubstéke for
whatever purpose iy pleacs iim, Rather the premise of
this Act is that ia order for a debtor's property to be
protected against vcrppulsory appiication te the payment of

his indebtedness, i must be uscd, or be adaptable for use,

in ways and for purpezcs deemed on balance to be preferable

to such applicatien. These ways and purpcses have a per-

ceived relation to the provision of shelter, clothling, and

other necessities of daily living in this country.

The design of the Uniform Exemptions Act is _
to define the kinds of »nroneity that canuot be subjected
to judicial enforcesncnt of creditors' claims., Not only are
levies by attachment, garnisbhiment, exccuilon, proceedings
supplementary to execution, sequestratilon, creditor’s bill,
and trustee process intended te be limited by the proposed
Act: the impositiocn nf any lien by judgment or other judicial
proceeding is subject to the statutory restraints prescribed.
Other kinds of lienz~--those created by contract, statute,
or the maritime or common law--would generally be left intact,
but the restrictiouns jmposed by the Uniforin Consumer Credit
Code on the enforcement of sccurity intevests in certain
exempt property arc carried over into this Act.

In providing for a homastead (Section 4} the
Act follows thea patCern oot by the propontorvant number of
state legislatures. Only Connceficut, Delaware, the District
of Columbia, Maryland, New Jersey, and Pennsylvania have no
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It is clear tihrt any refnrm of cxecmption legislaetion

wlll be vulnerav!.: (o th: ~:vages of economic, technical,

and socixl changas ccoure i gfter its enactment. A

simple and practicet soluilon of the problem arising from
changes in price lovels 1. 7o provide for an adjustment of
dollar amounts wh:irever th-y eppear in the legislation,
such as that found in Section 1,106 of the Uniform Consumer

Credit Code, and thit is recomnended in this Uni- .
form Exemptions Aci, The i:vacts of social and technologi-
cal changes are luos amenchis to solution., Some coumenta-

tors have recommended thai oxenmpticon legislation allow the
debtor to claim propexty cf zny kind subject to an overall
value limitation. The lav. on the books, by prescribing
categories of exewnt propurty, encourage acquisitions of

the kinds that quaiily alihsugh not otherwise necded orx
wanted by the debtor, While ﬂcknowledging that such legis-
lation often resulis in plaoming for insolvency by debtors
who wish to maximise what cuan be kept out of the reach of
their creditors, the Act rejects the view that preperty of

a delinquent debtor should be insolated from levy up to a
certain value irrespective of its nature, The Uniform Exemp-
tions Act, like Scction 4-503 of the proposed Bankruptcy Act,
introduced in the ¢3d and 94th Congresses, thus does not reflect
the view that every debtor is entitled to a minimum grubstake for
whatever purpose mey please idm,  Rather the premlse of

this Act 1s that in order for a debtor's property to be
protected against cerpulsory application to the payment of
his indebtedness, it must be used, or be adaptable for use,
in ways and for puipozes deemed on balance to be preferable
te such application. These ways and purpcses have a per-
celved relation to the provision of shelter, clothing, and
other necessities of daily living in this country.

The de51gn of the Uniform Exemptions Act is
to define the kinds of property that cannot be subjected
to judicial enforcement of creditors' claims, Not only are
levies by attachment, garnishment, executiom, proceedings
supplementary to execution, qeqaeatration, creditor's bill,
and trustee procegs intended te be limited by the proposed
Act; the imposition nf any lien by judgment or other judicial
proceedlng is subject to the statutory vestraints prescribed,
Other kinds of liens-~those created by rcontract, statute,
or the maritime or rcommon law--would generally be left intact,
but the restricticus imposed by the Uniforim Consumer Credit
Code on the enforcement of sccurity interests in certain
exempt property are carried over into this Act,

In providing for a homastead (Section 4) the
Act follows the puatier sot by the propomforant number of
state lepislotures, Only Connceticut, belawarve, the District
of Colunbia, Maryland, New Jorsey, and Pennsylvania have no
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poseste 5‘.:’-,:-\"'"1(‘51'., annd thveo o) Lhweso Juolsdic fomnr
pelavere, the district of Colimbrez, and Hhode I4iand,
nevertheless include resl wstate In che c tegeries of
property thac can be claiwed ag anemgt, Morcover, Delawara,
Maryland, and j'umuos Vlw:nld recogiise L”U’“Cle by the en-
tirety., The lavs of these states euabla married persous

to acuaunire and hold vedeantial and other real properhy

free trom levy by oreditors of either spouse without limi-
tation, except fusofar as the law of {raudulont conveyanoe.
may impose a rostriction on this Kind of arrangement. Some
othor states wlizo recopulze the right of married p(r SOTE

to acquire aund hold proporty in tenancics by the entirety
free from the claims of the creditors of either spouse and
of the trustoe in banhvuptey of elther of thewm. The Coa-
mission on Bankruptey Laws and the Conference's Committee

on the Uniform Hxemptions Act ware of the opinicn that the
virtues of uniloin ewenntions would be considerably com~
sromised if tanancies bg the eniirery sheuld remain unim-
paired in the twenty or so gu"*ru1LL10u4 that do not allow
the crediteors of one spouse to levy on his Interest., Accord-
ingly provision is made in the preposed Acts Lo enabie a
creditor of a tenant by the entiretv in effect to sever the
tenancy by lovy and to force a pavetition sale. The Unilorm
Exemptions Act also provides thoat the interest of a spouse
in community property shall be ileviable at the instance of
any creditor of that spouse.

cxtends the exemptions provided by this ATE
to individuals residing in che state of enactment, but a
spouse, oLpe:-,uL, cr cther authovized person may, under

- Section 16, assert the rights granted by the Act. The
exemptions are noat limited to the head of a family, but
several provisions recognize uvce or need by a daﬁbnﬁent of
the indivicdual d?hrﬂr as a farteor in the deteymination of
the availabiliz cf the exempflon. See, e. q.,

Secticns 4 and 4 homestead may he clalmed By each of
two or more cwners of a home, but tie waximum allowance of

a homestead exomption in & single living unit is $20.000.
This limitation is a safeguard against an unwarranted aggre-
gation of homestead exemptions in a single dwelling by mul-
tiple owncrs :

Section

. u') [

I -‘

Section 4 of this Act, like the exswptions section of

the proposed Banlkruprey Act introduced in the 93d and 94th
Congresses (§ --:U: , accords protcc ion to rights and

benefits t4ab pr side support Lfow an individual debtor

and his depe :nts, hut the Uniform Exemptions Act restricts
the exe ﬂlewJ tc the extent the rights and benefits are
reasonably necessary tor such suppori. This Act recognizes



ar exemption of an individual's interest .n urmatured life
insurance and endowment contracts but limi%s the exemption by
by authorizing crediter levy on loan values and accrued divi-
dends aggregating more than $1,500.

The Unifors Exemptrions Act doas not purport to exempt
personal earnings except when iacluded ag part cf a cash
allowance auwchorized by the Act. The assumption is that
personal earnings are now apprepriately tslen care of oy
Secticn 5.105 of the Unijcrm Consurer Crodit Code and Section
303 of the Consumer Credit Protcction Act. The Uniform Exemp-
tions Act follows a proposal in the Commission's Bankruptcy Act’
to provide a cash allowance, or its equivalent, of 500
for a1 individual who claims a hemestesd egemption. An
indfviduol claiming no howestead exemption is entitled to
protection of au allowance of up to $1,500 in liguid
assets in recognition of his nced for addicional funds to

provide shelicy for himnelf and his depondonts,

Liberal trecing rules are nrovided to enable an indi-
vidual to claim his exemntion in property that is sold or
converted, The authorisation for tracing the procecds of
most forms of the exempt tangible preperty is limited. to what
can be traced within 16 months after the proceeds are recelived,
Such a period is deemed sufficient to enable the individual
to replace the exempt property that has been sold or converted.

Section 10 follows most exemption lews in excepting
certain claims from those that ere generally unenforceable
against exempt property. Thus claims for alimony snd support,
one month's wages, taxes, and the unpaid purchase price of
the exempt property are not subjcct to the bar of the exenp-
tion. The proposed Act does not, of course, limit the enforce-
ment of federal tax claims.

The Act contains proceduvral provisions designed to afforc
more effective implementation of the objectives ol exemption
laws. Thus Sectisns 1% and 15 provide for giving the individ-
ual debtor a notice of levy and of his wight to eremptions
under the Act.. Certain property, such as hcusehold furnish-
ings, wearing apparel, and other exempt property likely to be
found within the individual debtoxr's home, may not be levied
under Section 13 unless a creditor files an affidavit, de-
claring his belief that the debtor has property of thls de-
seription that is not protected by the Act, and notifies the
debtor of his right to object to the proposed levy. The prop-
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erty cannot be removed or disposed of for 30 days after the-
debtor rcceives the nofice. This section Is prermised on &
presumption that property of the kind to which the procedure
applies is exempt. Such property camnot ordinarily be sold
on execution without a sacrifice of the substantlel part of
its value for ihe debtor without comuensurate bencfit to thz
creditor secking enforcement of his cloim., Moreover levy

on such property is likely to involve intrusion by the showiff
into the privacy of the debtor's home. Walvers of exemptions
in favor of unsecured creditors, executed prior to litigaticon,
are rendercd unenforcecable by Section 12 of the fct.

If a state has a constituticaal provision for an exers~
tion, Section 19 providos for an clection by an individusl
between the counstitutional exemptions and those prescribed
by the Act, '
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SECTION 1. [Definitions.]

As uscd in this Act, unless the context otherwise
requires: _ ‘

(1) "Debt" means a legally enforceable menz2tary
obligation or liability of an individunal, whether arisiog-
out of contract, tort, or otherwise.

(2) "bependent' means an individuzal who derives
support primarily from another individual.

(3) VExempt' means protected, and "exemption'
means protcction, from subjection to a judicial lien,
proéess, or proceeding to collect an unsecured debt.

(&) “Judicial lien” means a 1ienron property ob-
tained by judgnent, levy, sequestration, or other legal
or equitabla process or proceeding instituted for the
purpose of colléééing an unsépuféd debt.,

g (5) "Levy" means the seizurc of property pursuant

to a writ of attachment, garnishment, execution, seques~

tration, or any similar legal or equitable process issued \

for the purpose of collecting an unsecured debt,

(6) 'Lien'" means a security intevest, or a judi-

cial, statutory, or common-law lien, or anmy other interest

in  property: 2 securing payment of a debt or perfor-

mance of an obligacion. ' ' ‘ s
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24 {(7) ”Securiuy'igtereét" means an interest in puop

25 erty created by contract o secure paymeﬂt_or performas -

26 af an obligation, -

27 (8) To "serve' a uotice wmeans to give the pewson

28 to be served a written_personal notice in the manner

29 a summons in a civil action isﬁse:ved, or to mail ihe notice
30 to the person’s last kﬁown address by first-class mai%

31 and by mailing a form of-mail requiring a signed g

32 recelipt. |

33 (9) "statutory.lien' means a lier arising by forve

34 of a statute under specified circumstances or ceaditions,

35 but does not include & security interest or a judiciai lien.
36 (10) ”ﬁalue”_means fair market value of an individual '~

37 interest in property, exclusive of valid liens.

COMMENT

' (1) The definition of "debt" is similar te that

in § 1-201(17) of the Bankruptcy Act proposed by the Commis-
gion on the Bankruptcy Laws of the United States in 1973.
The text of the Act proposed by the Commission is set

forth in House Doc, No. 93-137, Part II, $3d Cong.

Ist Sess, (1973), and will be referred to hereinzféer

as the Commission's Yroposed Bankruptey Act., A nonetarcy
obligation or liability nzed not: be reduced to jﬁdgment;

in order to constitute a debt for the purposes of this



Act. The definition of "debt' makes ciear that the
limitations imposed by this Act on collection processes
apply as much to tort claims as to contractual obli-
gations. ZIxemptions have sometimes but not always been
disallowed when asserted against tort claimants. Vukowich,
Debtors' Fucmption Rishts, 62 Geo.L.J. 779, 857-59 (1974);

Note, 68 vaie L.d. 1450, 1470 n. 81 (1959).

(2) The definition of "dependent" is comparable
to that employed in the administration of the Internal
Revenue Ccde. See Fed, Tax Regs. § 1.152-1(a){l) (1976).
See also Vukowich, supra, 62 Geo.L.J, at 871, )
(3) The definition of "exempt" and "exemption' makes
it clear that the exemptlons provided by this Act operate
not only to bar a levy but also to bar the imposition
of a lien by judgment or other legal or equitable pro-
cess or proceeding. The definition thug eliminates any
basis for argument that a purchaser of exempt property
nevertheless takes it subject to a judgment lien that
. was unenforceable against the judgment debtor-veador.
See S. Riesenfeld, Creditors' Remedies and Debtor Pro-
tection 308-15 (2d ed, 1975). Exempt property 1s not,
however, absolutely protected against creditor process
by this Act. Section 10 recognizes that exempt property
may be subjected to levy for the purpose of enforcing
collecticn of certain claims. Moreover this Act does not
restrict the collection of federazl tax claims or the
leviability of property made subject to the enforcement
of any other claim by federal law., Plumb, The Recommen-
dations of the Commission on the Bankruptcv Laws of
the United States-~-sxempt and lmmune rProperty, 1l Va.L.
Rev. 1, 5-6 (1975).- , :

{4) The purpose of the definition of "exempt"
and "exemption'' to extend protection against any form
of appropriation of an individual debtor's property
through judicial proceedings by an unsecured creditor
is consistent with the uniform construction of exemp-
tion lews. 31 Am.Jur., 2d Exemptions § 138 {1967). Thus
exemption from levy by any rinal process has been con-
strued to leave.the. property exemnpted neither leviable
on mesne precess nor cubject to appropriation by order
of a court in an equitable proceeding commenced by credi-
tor's bill or in a statutory proceeding suppiementary
to executicn. Ibid,

~(5)The definition of "judicial ilien" is similar _
to chat in § 1-201(2) of the Commnission's Proposed Bank-
ruptcey Act.

(6) The definition of "levy" excludes any seizure
effected for the purpose of enforcing a security intercest

T TN Ml I, Mo ot P bt 8 e
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or statutory lien ovr of assewvting rights of ownnershin
10 property.  She rerm thus does not include roslevic,
The steps vecuisite to the making of a valid Levy are
fenerally nwescribed by other state Jaw, but this Act
imposes par LTxlil'lL procedural requirene Bty whon o
debtor is an individual. See §§ A, 10, 13, T4, and

1R

(7) The definition of "iien' is similar te that
in § 1-102(31}) of the Commissicn's Progosed Pankruptcy
Act,

(8) The definition of "security interest' is an
adaptation of the first sentence of the definition of
"scourity interest' in § 1-201{37) of tha Uniforwm Com~
mercial Ceode. It differs from that definition in being
exclusively applicable to coasensual liens in this Act
but extending Lo security interests in real property as
well ag personal propevty,

{9) ‘When the Act requires a notice to bL S Lved
(§¢ L0{c), 13, and 14}, the definition of "serve’ autho-
rizes three alternative modes of service. ALl of the
three modes are consictent with the requirements of
due process wespecting fair notice See 4 C.uUr LF“L &
A, Mtllo? Fedoral Prootics & P n\ruhre § L1074 (1959);
Not«, %gru..u 265 Dy

ol Trocois by badl, FEdich. L.Rev. 381,
382 (1Y75). Whan service is madn by mail, it is the
intent of the definiticn that the notice be sent both

by regular first-class mail and by certified or regis-
teved mail. The rbqullgmeht of a signed receipt is intended
to facilitate proof of service, but failure to obtain a
sigrec receipt does not affect the vq11d1ty of the sor-
v1ca, e.g., when an addressee refuses to accept delivery
of the mail. CF. Tederal Fule of Civil Procedure 4(g);
Rdig of Bankruptey Procedure 704(g); Note, 74 dich.L,
Rev., 381 (1975).

icia of tatutory lien' is an
LY of Lhe Commission's Proposed
§ 1(29a) of the present Bankruptey

(1) ! 1Jue’ is similar to that
in § 31 i jon's Propoqed Bankruntcy
Aot N SR roperty does not limic ghe
enfo B y ol & id lien against the proper
and intevest of an individual in the pgoperty
had te by his unsec L;ed creditors is limited
to i weeeding the amount required to catisty
the | of any lien apa nat the property, the amount

_ : i
of debt zecured by valid liens is deducted for the pur-

pose ceteriniaz the value of the individusl's interest
undess this Act,  Ewe cmptior statutes with value limita-
tions itypically exclude valid liens. See, ¢.5., Cal.
Civ.Cuda § 1240 (30 thoﬂﬂ) Cal.Cede Civ.Pro. § 6%0.2

; ;

¢); id. § 6930, 3 (housc traller or mabile

{metor vehicle)
vich, supra, 62 Geo.L.J. at 800.

homc) Yukos



‘SECTION 2. {Adjustment of Dollar Amounts.] <

1
2 (a) ,The: dollar mnamounts. in_.. this

3  ,Act change, as provided in this section, é;carﬂiw:
A to and to the extent of changes in the Consumer Price

5 Inde#‘for Urban Wage Earners and Clerical erkefs: U.5.
6 City Average, All Items, 1967 = 100, compileﬁ by the

7 Bureau of Labor Statistics, United Stateé Departmeni of
8
9

Labor, and hereafter referred to as the Index. The

Index for December of the year preceding the year in

10. | which this Act becomes effective is the Reference Base
11 _} Index. - ' o ‘ .} e
12 N (b) The dollar amounts .change on July 1 of
.13'2 " each even-numbered yeaf if the percentage of change,
14 calculated to the hearest whole percentage point, between
15 ° the Index for December of the preceding year and the
16 = Reference Base InHex;is 10_‘percent of more, but:
7z _A (1) the portion of the percentage change in
18 the Iﬁdex in excess of a multiple of 10.percent-'ié?

~

19 = disregarded and 4 the dollar amounts 'chaﬁée"oﬁly_;ﬁ'~

20,  in multlples of 10 pefcent of the amounts appearing
21°  in thls Act on the date of enactment and
;

22 (2) the dollar amounts -de not change if

.23 ~ the amounts required by this section are those currently
‘2% in_effect .as a result of earlier avplication of

25 this section. . WTFW‘H_:“; ‘

26 - {¢} If _the _Index is _ revised, _ the

27 percentage . of _ change  is _calcutated _ on_.____

28 the basis of the revised Index. If a revisicn of rhe
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29 Index chirnes the Reference Basc Iudex, a revisad kefer-

30 erice  Base.. Index is determined by multiplying the
31 Reference - Base Index applicable by the rebasing
32 factor fovndshed Ey the Bureau of Labor Statistics.
33 1 the iniex is svperseded, the Index referrad €O in
94, this scction is the one represented Ey the Bureau of
35 Labor Stotistics as reflecting wost accurately changes
35 in the-pufchasjmg power of the dollar for consumers.
a7 (d) The [appropriate state officiall shall adopt.
38 a rule announcing: |
39 (1) on gr before April 30 of each year in
40 which dollar amourts are to change, the changes in

.41 dollar amounts roquined By subsection (b); and
42 _ (2) promptly after the changes occur, changes
43 in the Iindex required by subsection (¢) including, if
A plwc 1iL the numerical equivalent of the Reference
65 Base Induxn under a'revised Referénce Base Index and
46 the designation er title or any index superseding the

47 Index.
COMMENT

(1) This section is similar to § 1,106 of the
Uniform Corezwgr Credit Code. See also § 1-105 of the
Commissien's Proposed Bankruptcy Act.

(2 The cnacting state may Oﬂt for a region- .
al Ccnsvmer Price Index in subsection ( ) in lieu of
the Tandex for the U.S. City Average, The National Index
is *QLOHﬂﬁn*od in the interest oE attaln ng greater
uniicrm: .ty in the operation of this Act. The dilscrepancy
between the lovest and the Lig he t price indexes prevalling
within zny ctafe vwill typhhﬂ"y 3e comparable to, hut
Ay evel ‘h“fﬁd, chie differcniial between the rt”lﬁﬂdﬁ and
naLAJual iwdexes compiled by the Bureau of Labor Statistics,
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©4) A stale that has enacted 2 sratui, _
of menorul application providing for periodic adjustirent
of doller wmounis by  reference  to a price
or other cconowic index may amend tliis section to con-

form to other laws.

SECTION 3. [Frotection of Pioperty of Residents

and Nonresidents.])
| (a} lesideﬁts of this State are entitled to the -~rrun-
tions provided by this Act. Nonresidents are eptitled
to the exenptions provided by the law of the jurisdiction
of their residence, |

(b) The term "resident" means an_individual who

_intends_to.maintain his home in this state. _
COMMENT

(1) This section is an adaptation of a provision
proposed in Vukowich, Debtors' Exemption Rights, 62 Geo.
L.J. 779, 872 (197%), Many states resiTict the benefits
of their exemption laws to resident debtors, and the full

‘faith and credit clause does not require a state to ac-

cord a nonresident debtor the proteciion of the exemption

laws of his domicile, Vukowich, Debtors' Exemption

Rights, 62 Geo.L.J. 779, 838-41 (T97%Y5 Wotg 68 Yale

L.J. T459, 1472-75 (1959), I allowing a nonresident

the benefit of the exemption laws of his own residence

the section adopts the rule frequently adopted as a

matter of comity, Vukowich, supra, 62 Geo.L.J. at 839.

Cf. Restatenment Second) of Conflict of Laws § 132 (1971)
orum should apply the exemption Taws™of ancther state

which, "by reason of such circumstances as the domicile

of the creditor and the debtor within itg territory,

has the dominant incerest in the questionsof exemption');

Comment, 68 vale I.,J. 1459, 1474 (arguing that a state's exennt o

laws should be accorded full faith ang credit by other statesz .

According te an individual debtor the eXemptions pro-

vided by the law of his residence will generally con-

form to the expectations and understanding of his eredi-

tors in more cases than an alternate rule would . Vulkowich,

supra, 62 fGeo.L.J. at 840G; cf. Hanover Nat, Bank v,

Foyses, 186 U.S., 181, 18%¢ (1902), ‘




-

(2) The scclion does nobt contewplate that the
court {5 bound to allow exewptions o a nonvesident
when the result is or may be to permit him to obtain
dual or multiple exemptions in respect to propertv of
the same kind. In particular, the Act assumes that an
individual may claim an excupt homestead only in prop-
erty used in the state of his residence as his howe,
although he should not lose his exemption in & wobile
home by virtue of a temporarv removal to another «tabe
that has enacted this Act, '

(3) Although a nonresident individual is not entitic.
to the cxemptions provided by this Act, a creditor is
required to comply with the procedural provisions of
this Act, including §§ 4, 10, 11, 13, 14, and 15, when
proceeding to enforce collection of his claim out of the
property of an individual located in this state. 1If a
dispute arises as to the individual's right to claim a
particular exemption, it is to be resolved in a proceeding
under § 14{e)., If an individual debtor relies cn the
exemption l2w of another jurisdiction, the court may

- require disclosure of such informati on regarding the
debtor's assets as may be necessary to avoid the allowance
of dual or multiple exemptions, : :

(4) The definition of "resident™ is comparable
to the meaning given "domicil" in Restatement (Second)
of Conflict of Laws § 11, comment a (L9713: A person's
domic{l 1s usually the place where he haz his home. '
See also Art. IIX of the Interstate Compact on Juveniles:
"“[R]esidence' ... means a place at which a home or
regular place of abode is maintained." N.Y. Unconsol.
Laws § 1801 (McKinley 1975-76 Supp.). See g=2nerally
Vukowich, supra, 62 Geo.L.J. at 840, A definition
requiriug presence in the state for a particuiar length
of time would raise constitutional questions. See, e.g., Dunn v.

Blumstein 405 U.S, 330, 338-39 (1972), holding dura-
tional residency requirements for eligibllity to vote

In Tennessee elections to be violative of the equal
protection  clause of the Fourteenth Amendment; Shapiro

v. Thompson, 394 U.S, 618, 634 (1969), holding unccnsti-
tutional state and District of Columbia statutes denying
welfare assistance to residents who had lived less than
one year in their respective jurisdictions. 4n individual
may be a resldent of a Jurisdiction although he is
not physically present and does not own a residence within
its boundaries, as when, for example, phe is living away
from home during military or government service or while
attending school. See Restatement {Second) of Conflict
of Laws § 12, comment i, § 16, conment I, § 17 comments

d & h, § 18.comment b (1971) R.Weintraub, Commentary
on_the GConflict of Laws 13-16 (1971).
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SECTION 4, [Homestead Exemption.]

fa) &n individual is entitled to an exemption
as a homestead of his intérest in property in thiz S4at-
used as a home by him or his dependents, but the value
of the homestead exemption may not exceed $10,000.

(b) If property owned jointly, by the entirety,
in common, or &s community vroperty is used by one or
more indiviéuél owners or their dependents as a home,
each owner is entitled to a Lomestead exemption of his
interest in the property as provided in subsection (a).
The aggregate value of multiple homestead exemptions
allowable with respect to a single living unit may not
exceed $20,000. TIf there are nmultiple owners of property
exempt as a hcemestead, the valus of the exemption of each
individual owner may not exceed his aligquet portion of
$20,000,

{c) &4 homestead exemption may be cléimed in real or
prrsonal properﬁy, or both, without.regard to the nature
5f the individual's interest in the property. It méy be
claimed in an interest in a cooperative that owns property
used as a home by the individual or his dependents.

(d) If property that includes a homestéad is sold
under an execution, the sale becomes effective upon
confirmation by order of the court, The court shall
enter the order of confirmation unless, within 30 days

after the sale, the individual repurchases the property



30
31
32
33
.34
35
36
37
38
39

40

under this~ - . stlsecticn o1 the coure edceaas ba

+

time for corfivmation upon the Liling of a timely ob

)

jection a party in intevest. The individual may

,,
et

repurchase property, including hiis homestead, from a
sale on execution hefore confirmeticn by paying into
court the costs of the sale plus the lesser of either
{1) the differénce between the highest bid and the
amount of the exemption in the property, or (2) the
amount of the creditor's claim. The clerk ofrthe court
shall remit to the creditor the amount to which he is
entitled., TFor the purpose of collecting a deficiency
remaining uapaid on his judgrent after repurcﬁase of
property by an individual pursuant to this subsection,
the creditor or his assignee may no: rmake another

levy on the property repurchased.
I Y E

COMMENT

(1) Subscction (a) is similar to § 4-503(b)(1)
of the Comrission's Proposed Bankruptey Act.  See also
National Comaission on Consumer Finance, Consumer Credit
in the Lnited States 38 (1973). 7Ta construire homestead
laws, the courts have uniformly held that temporary absence
or removal from the home does not result in loss of the exemption.

S.Thcwpson, Howestead dand Exemption laws § 203 et serq,
(1878 R.waples, Howeslvnd and empiion 562-67 (18%3);
Vukowich, Debtors' Hxempting kiinis, 02 Geo.L.J. 779,

805 (1974), Nor does cownorcidal wse of property occupsed
as a howe deprive it of its exempt character. §.Thompson,

&
supra av 121-23; R.Waples, svupra at 235-32; Vukowich,

5l P ra.

(2)  The $10,000 1limit set bv subsection (a)
on the homestead exemption is higher than that prescribed
by most state statutes but is cowmparable te the limitc
set in a number of states that have recently enacted .

amendments to thelr homestead laws: ¢ ~ak
Ann, ch. 52 § 1 (1976 Sunp.); N.H.Stat?fﬁﬁ%;é‘i4fé}iSLab'
(1975 Supp.). The limitation is to be applied to the
value of the individual's equity in the p%operty used

as a home, since "value' is defined in § 1(10)—t0 )
§§clude the portion allocable to the pavment of valid
iens, : o
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(3)  Subsection (b) makes clear the avyailability
of the homestead exemption to an individual cwner of

an undivided interest in property used as a
but limite the apnregate value of naltiple hem
exemptions allowable with respect to any sing
unit, Tf the value of the anadividual's {neer
property ouned by him and his sncuse 2s feonn
the entivety or as COmMunily property excescds
amount allowable as a homestead exemption, thie

Act follows the Commission's Proposed Dankmintey

Act (§5-203(c)) and_changes the law in a nuzher o
Jjurisdictions by making the interess severzole at the
instance of a creditor of either of the spouses. Ses
§ 18 infra. ‘

Y — i
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'(4) Subsection (¢) eliminates any doubt that a

homestead may be claimed in.a mobile home cor otker per-
senal property and may consist in no meoro nén & lease

or ripht ol use and occupancy of property cwned by a
cooperative, While the availability of the Nomestead
should not depend on the nature of the property or of

the legal interest, courts have frequently been prevented
from recopnrizing the debtor's claim by restrictive
statutory language, See S.Riesenfeld, Creditors! Remedies
and Debtors' Protection 304 n, 14 (2¢ ed. 1975); Haskins,
Howestead Wxctipiions, b3 Harv.L.Rev. 1289, 1294-96 (1950);
Vuxowich, supra, 67 Geo.L.J. at.798-9g.

: (5) Although requiring confirmation of a sale

of preperty that includes a homestead before the sale
becom o effvietive, subsection (d) does not authorize

the voxking of any objcction to the validity of the sale
nol proevicusiy recopnized by .the law of the enacting
Jurisdiccios, 1 doey provide a minimun period of 50
days during videh suy objection available under that law
Cat by wade, I surd an objection is made Saofore con-
firsation in ardered, the court may postpone the confir-
mation pendicy dispocition of the Lssues raised by the
objecticn ci, if anpropriate undoer the appiicable law,
enter the cvder of confirmation at the cnd of the 30-
day perieod in the evont the oplion to repurchase is not
exercizcd,

(6) The right of repurchase prior to confirmaticon
of the cxecuiion sale duthorized by subsectian (d) is

Lo boe distincuished from the statutory right of redemp-

tion frow a foreclosvre cv execution sale after it hasg
become final, Such a statutory right of redemption asg
provided in s avhstantial number of states is not intended
to be alfectel by this subsection. See 5.Riesenfeld, Credi-
%ggi; Rewedics and Debtors' Protection 14854 (24 ed,
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SECTION 5. [Proncity Exempt without Limitatiou,
: LongiThy p

L I

Yoo,

An individual ‘is €ntitled to exemption of the Follow- I = -
ing property: y

(1) "a burial plot for the individual and his family;

(2) health aids "feasonably necessary to enable the

-

individual or a dependernt to work or to sustain health;
(3) " benefits the individual has received or is
entitled to receive under federal social security or state

unemployment compensation, or under federal, state, or local

public assistance legislation;

(4) Benefits'paid of payable for medical, surgical,
or hespital Eéfe-?o the e%tent they are or will be used
to pay for thel care; a

(5) vétéré%ns'bcnefits; and

6 an award under a crime victim's reparations act.
| r P

COMMENT

(1) Paragraph (1) is similar to clause (2) of
§ 4-503(c) of the Commission's Proposed Bankruptey Act.
Nearly half the states provide for an exemption of a burial
plot, typically without prescribing any area or value
limitation. The one-acre limitation found in some state
statutes seems so loose as to be unrealistic. The wisk
that an unlimited exemption of a burial plot for an indi-
vidual and his femily may be exploited by a debtor to
the detriment of his creditors apoears to be one eacily
controlled by judicial construction and one that is wini-
mal in any event:s i

(2) ©Paragraph (2) of § 5 is comparable to § 4-503(c)
(9) of the Commission's Proposed Bankruptey Act. See also Nationa
Commission on Censumer Finance, Concumer Credit in the
United States 38 (1973), recommending excwption of "fajll




medical haoatth aouisment being used for healti purposces
by the dobior, speussz, and dependents.'  The exerption
of Wealrii o+cs is not a feature of most exempticon statutes.
which were cnacted before the development ol medical
technolany thut has made ownership of valuable health
aids a relotively conmon occurrence. The resulrement
that the aide be '"recasopnably necessary to enzble the
individuii or o dependent to worlk or to sustain health”
olimivaics any wasis for claiming an-exerpticn in a swim-
wming ponl, swma, bieyele, golf clubs, or gymnastic
equipment rorely because their use is conducive to main-

L
tainiitg Sood

I healrli. Scetion 5(2) contemplates exemption
of such iterms as & wheel chair for an individual unable

to walk 7o work, an a2ir conditioning unit for an individual
aliflictod with asthwa, or an elevator for an individual
vineble to climb staivs. '

0]

(3) Cuongressicnal enactments exempt scme but not all
of the berafits provided by er pursuvant to feceral leg-
islation that are covered by paragraph (3). he exemstion:
presevibed by this paragraph is intended to include
supplemental security income, The paragraph also com-
prchensively exempts unemployment compensation and public
assistance vecefits provided by state law, which are
frequently but not always exempt under existing law.

Sce Vulkowich, Debtors' Exemption Rights, 62 Geo.L.J.

779, 820-21 (197HY. Tne benelits exempt unday § 5(3)

are modest in amount, and the exemption is rct subject

to any monetary liwmitation. IL an individual receives
benefits cuenpt under both §§ 5 and 6, however, the amount
of the exemption provided by the latter secticn may not
exceed what is reasonably necessary for the support of

the individual and his dependents.

~

~

RS

3ol

-

(&) ‘The exewption of benefits for medical, surgical,
o~ hospital care is subject to no specific value limitation
hut is available only to the extent that the beneZits
are used or will be used to pay for the care. If the cost
of the care is otherwise defraved, there is nc justifi-
cation tor exempting the benefits provided for this pur-
pose fron creditors’ claims.

(5) TFederal legislation confevrring veterans' benefits
has generally inmcluded a provision exempting the benefits
from creditors' process, but paragraph (9) extends the
protection of this Act to benefits conferred on veterans
by state lav. To the extent that federal law exempts
vetrerans' benefits and subjects them to 1liability for
clajms of the United States, this Act is pre-empted by
the Fedecal statuvte, but creditors' rights governed by
state law are subject to the provisions of this and other
seetione of this Act, inciuding § 9, insofar as veterans'
benefits are not encnpt under {oderal law,

(6}  he exception provided by paragraph (6) covers
an award uncer a statute like the Uniform Crime Victims
Reparationg Act,
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SECTION 6. {Property Fxemnt to Ixtent Reasonably

‘Necessary for Support,]

o e & ¢ = 2 =, T ¥ I . S T N T

(a) An individual is entitled tc exemption of the

following property to the extent reasonably necessary

for the support of him and his dependents:

(L) bencfits paid or payable by reason of
disability, illuess, or unemployment;

(2) money or propecty received. and rights
to receive money or property for alimony, support, or
separate maintenaneei

{3) proceeds of insurance, a judgment, or a

scttlement, ox other rights accruing as a result of

‘bhodily injury of the individual or of the wrongful death

or bodily injury of another individual of whom the indi--
vidual was or is a dependent;r_

(4} proceeds or benefits paid or payable on
the death of an insured, if the individual was the spouse
or a dependent of the insured; and

(5} assets held, payments made,.and amounts .

payable under a stock bonus, pension, profit-sharing,

annuity, or similar plan or contract, providing benefits

by reason of age, illness, disability, or length of service.
(b} The phrase -"property to the extent reascnably

necessary for the support of him and_his dependgnts" means

property required to meet the present and anticipated ﬁeeds

of the individual and his dependents, as determined by the
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court after consideration of the individual's
responsibilities and all the present and anticipated
property and income of the individual, including that
which is exempt.

{c) This section does not affect property exemst
under Section 5. -

CUMMENT

(1) Provisions cemparable to-this section are found
in § 4-503(c) (&), (5Y, (6), (7), and (8) of the Commis-
sion's Propozuod Bankruptey Act. The Commission's proposal,
however, limited the ciomption to what is ''reasonably

necessary for the suppuvrt of the individual and his cependentcs’
only with respect to lile insurance proceeds and rignts
[

under retiremcnt plaus, The exenptions provided by this
section are intended to apply, whether the proceeds or
other sums referred to are veceived by or are payable

to the individual in a lump sum or in periodical install-
ments, '

(2) Parazraph (1) redognizes that benefits constituting
a substitute for an individual's income during a pericd
of temporary disability, illness, oxr unemployment should
be accerded exemption from a creditor's levy to the extent
they ave reasonably necessary for his support. Workmen's
compensation benefits are thus protected from creditors'
levy by this section.. While state laws generally exempt
diszbility benefits, there are varying results as to the
extent of the protection after payment of the proceeds
to the beneficiary, Plumb, supra at 39-40; Annct., 31
A.L.R. 3d 532 (1970), The benefits remain exempt under
thé?'gct after receipt by the beneficiary as provided in
§ 9(b). ‘

(3) This section authorizes the court to examine
the needs of a recipient of an alimony, support, or other
award for the purpose oi determining whethcr there may
be an excess that should be leviable at the instance of a
creditor although another court presumably fixed the ampunt
of the individual's award on the basis of a determination oI
the same nceds. The crediter was not likely to have been 2 par:
to the proceeding in which the priov determination was made,
and the award may have sufficed to permit an accumulation
of an asset surplus not reasonably required for the
individual's and dependent's support. See Plumb, The
Recormendations of the Commission on the Bankruptey Laws--

Excnpt and Jmmune Pronerty, 61 Va.L.Rev. 1, 34-35 {12757,
Moreover, tae credicor may have been supplying necessary
coods and services on credit while the individeal may

have diverted the funds provided f£or support. The section
does not authorize such a creditor to collect a claim for

necessities previously supplied My levving on funde
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currently needed for current support, hut the court may
protect the creditor against further diversion of funds

for purposes not compatible with the policy of the

exemption. Cf. 1 G.Glenn, Fraudulent Conveyances and
Preferences § 143 (Rev.ed. 1940); Plumb, supra at 35.

(i t.o%os oo roiion arislag out of bodily injury
or wWronsto.  watlho tove gpenesdally been held not leviable,
althog{u‘ o i nds usually been predicated on the
undvailatilt ot i appropriate creditor process rather

>

than on a <% % cuwompticit, Plumb, The Recommendations

of the v - - cn he Benkvuptev Laws--lixempt and

Teune Lo, o) UL Rev, L E5hT (1975); GA W,

Collier, . “prey ¥ 70.28{3] (14th ed. 1975). Once a

claim £or y I igjury or wronpgful death has been

reduced to avard, or a settlement, creditor

process i: il available, and the absence of an exemp-
tion revi- - . yronceds of the recovery or agreement readily

and unlimitedly leviablé. Plumb, supra at 47-48; 4A W.
Collier, supra, % 70.28[8]. To preserve some debtor
proctection, this section makes the proceeds of a judgment

- or settlement resulting from a bodilv injury or wrong-

ful death exempt to the extent thev are reasonably necessavy
for the support of the individual entitled to them.

(5) Section 4-503(c)(6) of the Comrission's Proposed
Bankruptey Act exempts rights of a debtor under a retirement
plan "which is either (A4) qualified under section 401(a)
or the Internal Revenue Code, or any successor thereto,
or (B) established by federal or state statute, to the
extent in either case the debtor's interest therein is
reasonably necessary for the support of the debtor and
his dependents." Section 401(a) of the Internal Revenue
Code covers retirement plans established by corporate employers
for their cfficers and employees and also plans established
by individuals and partnerships for themselves and thelr
employees. See Plumb, supra, 61 Va.L.Rev. at 59. Funds
or other property held &nd amounts paid and payable under
aretirement plan or contract are exempt under this Act
to the extent that the property sought to be subjected
to levy is exempt although the plan or contract is not .
qualified under § 401(a) or another section of the Internal
Revenue Code. Benefits provided by reason of illness
or disability referred-:to in paragraph (5) are those
incident to retirement for permanent disability, whereas
the benefits referred to in paragraph (1) are those paid
or payable by reason of a temporary disability or illness.
Cf. Plumb, supra at 41-42. The standard of reasonable
necessity for support applies to benefits under either
paragraph. This section does not authorize a levy on,
or sale of,any interest in the ccrpus of a trust or retirement
fund which is not subject to withdrawal or alienation
by an individual or to levy by his creditor under any
other applicable law. See Plumb, supra, 61 Va.L.Rev. at
54-55 and 59, discussing the immunity from lewy of ac- _ _
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cumulated credits in some public and private retire-

ment plans, The right of an individual to withdraw or )

alienate any part of the corpus of a retirement fund ordi-
narily depends -on the terms of the contract or instrument

creating the fund,

(6) Money or property exempt under this section continucs
to be exempt so long as it is traceable within the rules
prescribed in § 9. The procedures for claiming the exemptions
provided by this section are prescribed by §§ 14 and 16.

(7) 1t is not contemplated that the courts in determining
what is ”reasonably necessary for the support of the individual
and his dependents' under this section, should read the defini-
tion in subsection (b) as adopting the standard generally
governing the determination of what is properly allcwable
to an individuai and his dependents as alimony and support
or as a distribution to a beneficiary under a suppert trust.
Rather than focusing on the debtor's station in 1ife and
the standard of living to which 'he his been accustomed, the
definition requires the court to direct its attention to
the individual's needs and responsibjlities, including partie-
ularly those that may be attributable to thea disability, '
illness, or injury on the basis of which benefits hecame
payable, foresecable responsibilities for dependents, and
the need for providing subsistence for an individual who
has reached a mandatory retirement sse. If the individua
has not rcached retirement age, the property or incom: nrotected

1

1
4

by

Py b

under this section should suffice to permit him to continus
his occupation and to maintain a standard of living reason
ably consistent with his occupation and his previous history.
Cf. D.Stenley & M.Girth, Bankruptev: Problem, Process, P=-
form 206 (1971). 1In appropriaLc €ases a Ccourt may retaiu
continuing jurisdiction to adjust the allocation of perivdical
payments out of benefits in excess of what is reasonably
nececsary for support, in the light of changing needs and
circumstances affecting the individual debtor and his depen-
dents, '

(8) This section gives limited protection to certain
benefits .that are provided pursuant to contract or private
arrangements, Subscction (c) clarifies the point that this

e

section does not restrict the ungualified exemption accorded

by § 5 to comparable public assistance benefits,

-
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SECTION 7. [Exemption of Unmatured Life Insurance
Contracts. ]

" Except as provided in this section, an individual
is entitled to ecxemption of unmatured life insurance
contracts owned by him., If_  the _ contracts . . _._
have accrued dividends and loan 'values aggfegating
more than $1,500 available to the individual, a creditor
may obtain a court order requiringrthe individual debtor
to pay the crnditor,;nd authorizing the creditor on the
debtor's behall to obtain payment of, the amount of the
accrued dividends and loan Valges__iﬁ excess of $1,500h

or the amount of the creditor's claim, whichever is less.

COMMENT

(1) This section is similar to § 4-503(d) of the
Commission's Proposed Bankruptcy Act, See also Int.Rev..
Code §§ 6323(c)(9), 6332(b); National Commission on
Corzumer Finance, Consumer Credit in the United States
38 (1973). Compare Vukowich, Debtors' Exemption Rights,
62 Geo.L.J. 779, 874-75 (1974). Like the sccond proviso
of § 70a(5) of the present Bankruptcy Act, the provision
of subsection (a) of this section applicable to policies
having a.loan value and accrued dividends of more than
$1,500 is intended to enable an insured debtor "to re-
tain insurance which, because of advancing years or
declining health, it might be impossible for him to
replace.” Burlingham v. Crouse, 228 U.S. 459, 473 (1913).

(2} An unmatured life _ _insurance.. .
contract without any loan value or accrued dividends
payable to an individual owner is exempt in its entirety
under this section. If an individual owns several
contracts having loan values and accrued dividends, it
may be appropriate for the debtor, the creditor, or one , -~
or more of the insurers to obtain a determination by
a proceeding pursuant to § l4(e) as to which loan values
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and dividends are being claimed as exempt and which are
being subjected to the creditor's claim. Although the
determination in such a proceeding would not be binding
on a creditor not a party thercto, the individual debtor
would be entitled to claim his exemption as against all
other creditors after the nonexempt values and dividends
had been appropriated by judicial proceedings at the
instance of one or morc creditors.

(3) The second sentence of the section contem-
plates that the creditor may obtain on order in pro-
ceedings supplementary to judgment directed against the
individual to execute a written assignment of the policy
Or . a written surrender that would satisfy the terms of
the policy. See Blinn v, Pame, 207 Mass., 159, 93 N.E.
601 (1911), where an assignec for the benefit of credi-
tors was permitted to sue an insurer in his own name
to recover the cash surrender value of a nonexempt en-
dowment policy owned by the assignor; V.Countryman,
Cases and Materials on Debtor and Creditor 124 n, 1
(£d ed. 19747,

SECTION 8, [Exemptions of Personal Property Sub-

- Ject to Value Limitations,]

(a) An individual is entitled to exemption of the
following property to the extent of a value not exceeding
$500 in any item of property:

(1} furnishingg_and appliances reasénébly
necessary for one household;
| (2) if reasonably held for the personal use of
the individual-or a'dependent, wearing appafel, animals,

books, and musical instruments; and

(3) family portraits and heirlooms of particular

»
sentimental value to the individual.
(b) An individual is entitled to exemption of )

jewelry, not exceeding $750 in aggregate value, if held

for the personal use of the individual or a dependent.
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{c) An individual is entitled to exemption,
not exceeding $1,000 in aggregate value, of implements,
professional books, and tools of the trade; and to an
exempticn of one motor wvehicle to the extent of a value
not exceeding $1500.

{(d) In addition to any exemption provided by this
Act or other law, an individual is entitled to exemption
of cash and other liquid assets to the extent of a value
not exceeding (1) $500 if the individual claims a home-
steéd exemption (Section 4), or (2) $1500 if the individual
does not claim a homestead exemption. The term "liquid
assets" includes deposits, securities, notes, draft;,
unpaid earnings not otherwise exempt, accrued vacation

pay, refunds, prepayments, and other receivables,

COMMENT

(1) The specific personal property exemptions listed
in subsections (a)(1l) and (2) and {(c) are fairly typical
cf those found in most state exemption laws and in Inter-
nil Revenue Code § 6334(a). See Vukowich, Debtors'
Exemption Rights, 62 Geo.L.J. 779, 826-29 (19?15 The
Iist 1s also SJmllar to the catalogue of personal prop-
erty exemptions in the Commission's Pr0poscd Bankruptcy
Act (§ 4-503(c){1l)) and that recommended in the Report n
of the National Commission on Consumer Finance, Consumer:
Credit in the United States 38 (1973). The inelusion %
or family portraits and bheirlooms of sentimental value
in subsection (a){3) recognizes that the debt-paying value
cbtainable by levy and sale of such property by a creditor
is unlikely to be proportionate to the deprivation suffered
by the individual and his family, and the $500 value
limitation on the éxemption allowable in any such item
oL property is a safeguard against abuse of this provision.
While jewelry held for personal use 1s not often specified
as exempt in state statutes, courts have frequently held:

items of jewelry included in the exemption of 'wearing

apparel." . 1A W.Collier, Bankruptcy ¢ 6.14, at 872 (l4th
ed. 1974); 31 Am.Jur.2d Exemptions § 81 (1967). Subsection
(b) relieves the courts of the necessity to construe
"wearing apparel' to protect such items but places a

$750 aggregate limitation on the property of this category
that can bae claimnd aec exomnt .




(2) Law review commentators frequently recommend
that an exemption statute prescribe a value limitation
for personal property without restriction as to the forms
or kinds held by the debtor. See, e.g., Joslin, Debtors'
Exempt ion laws: Time for Modernization, 34 Ind.1...J. 355,
362-75 (1959); Vukowich, supra at 829; Note, 53 Corn.L.
Rev. 663, 671-83 (1968); Note 69 Yale IL.J. 1459, 1507-14
(1959). This approach is rejected by this Act, as it was
in the Commission's Proposed Bankruptcy Act. A particular
disadvantage of an exemption scheme that allows an indi-
vidual to claim exemptions in property without restriction
as to kind but subject to an aggregate valuation is that
it requires an appraisal of all the individual's property
whenever a creditor makes a levy on any of the individual's
property. While the $500 value limitation on any item
allowable as exempt under subsection {a) may sometimes
require appraisal of particular items, most individuals
do not have any property within the listed categories having
a value close enough to the Statutory maximum to warrant
appraisal, In the exceptional situations when appraisal
may be necessary, the quantity of property to be appraised
will not ordinarily be substantial, Thus, if an individual
owns no article of household furnishings or household
appliance having a value in excess of $500, all his furnish-
ings and appliances are exempt unless he owns property
of these kinds beyond what is "reasonably necessary for one
household." Property of these kinds held for resale or
commercial use or for use in a second household is not
protected by the exemption ’

(3) Subsection (a) is clear that if an item within
any of the categories listed has a value exceeding $500,
the individual is nonetheless entitied to an exemption
in the item to the extent of $500, and the creditor is
entitled to levy only on the excess value. Value, as
defined in § 1(11), excludes the individual's interest,
if any, that is subject to a valid lien. Section 14.(ad)
prescribes the consequences of a levy on property that
fails to draw a bid sufficient to cover the exempt value,
Nothing in the Act precludes a tender by the individual
and an acceptance by the creditor of the amount of the
appraised value in excess of the exemption, thereby avoiding
the necessity of a sale and its attendant expenses and risks.

(4) Property of the kinds listed in subsections
(a) and (b) is customarily held in the individual owner's
home, and most property so held is of insufficient valuc
to exceed the prescribed exemption limitations. To pro-
tect the individual against harassment and i1l advised
levies on such property, special procedures are required
to be pursued by a creditor who would levy on property
of the kinds described in these two subsections. As used
in the section, the word "animals" includes poultry, and
"personal use' of animals includes the use or consumption
of their produce. Sece 31 Am.Jur.2d Exemptions § 72 (1967).
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(5} The Comnmission's Proposed Bankruptcy Act im-
posed a $1000 value maximum on the allowable cxemption
in perscnal property of the kinds listed in subsections (a),
{b}, and (c). The Commission proposed, however, to allow
a debtor to claim as exempt personal property within
these categorics in lieu of homestead until the aggregate
value of such personal property, together with any home-
stead claimed under the Act, should aggregate the maximum
allowable value for the homestead. Subsection. (d) rec-
ognizes the appropriateness of an additional allowance
for an individual who c¢laims no homestead exemption
by allowing him a $1500 exemption in liquid assets,
The liguid assets so allowed may be applied to prepay-
ment of rent but need mot be so used in order to be
available as an exemption.

{6) While motor vehicles are frequently held to
be exempt under various state laws, it is often necessary
for the debtor to establish that the motor vehicle is
a tool of the trade or is used in the debtor's trade
or occupation., 31 Am.Jur., 2d Exemptions §§ 62, 65-68
(1967). While most of the statutes prescribe a value
limitation, they vary as to whether a motor wvehicle having
a greater value than the maximum is exempt to the extent
of the maximum or is eatirely nonexempt. 31 Am.Jur.
2d, supra at § 69. Section 9 makes it clear that the
debtor may claim an exemption to the extent of $1500
in the equity of an automobile having a greater value
but does nct enable him'to claim an exemption in more
than one vehicle. .
{7y The exemption of liquid assets, including
unpaid earnings, provided bv this section is- independent
of rhe exemption of earnings provided by the Federal
Consumer Credit Protection 4ct (§% 301-307, 15 U.S5.C,
§§ 1671-73 (1970)), and the Uniform Consumer Credit
Code (§ 5.105) or other state wage garnishment statutes
that prcvide for more limited garnishment than allowed
under the Federal Consumer Credit Protection Act. See
further the Comments accompanying §§ 24 and 23, infra.
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SECTION 9, ﬂ[ﬁgcirq;lixempt Property, |

(1) 1f property, or a part thercof, that could
have Deen claimed as an exempt homestead under Section
4, a burial plot undey Section 5(1), a health aid under
Section 5(2), or personal property subject to a value
Limitation under paragraph (1) or (2) of subsection (a} or sub-
section {c)Jof Section 8, has been sold or“;aken by condeuna£ion, or
has been lost, damaged, or dgstroye& and the owner has been_”r
indemnified therefor, the individual is entitled to ap
exemption of proceeds that are traceable for 18 months
after the proceeds are received. - The exemption of
proceeds under this subsection does not entitle the
individual to claiw an dggregate exemption in excess
of the value limitation otherwise allowable under Section
4 or 8,

(b) Money or other property exempt under
paragraph (3), (4), (5), or (6) of Section 5, or
exempt to the extent.reasonably necessary for support
under Section 6, remains exempt after its receipt by,
and while it is in thelpossession of, the indivicdual
or in any other form into which it is traceable,
for example, in a bank or savings account,

(c) Money or other pProperty and proceeds exempt

" under this Act are traceable under this section by

application of the principle of first-in first-out,
last-in first~out, or any other reasonable basis for

tracing selected by the individual, =
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{1) This scction Profects proceeds of the sale
or loss of property for the purpose ol enabling the
individual debtor to replace the property, a feature
found in many homestead statutes or implied by the courts
in construing the homestead laws,  See s.Riesenfeld,
Creditors' Remecdies and Debtors' Protection 305 n. 21
(2d ed, TI7TY; R.Waples) Homestead and Exemption 215-16,
291, 438-42 (1893}, subscction {a4) exctends the policy
of these statutes and cases protecting the proceeds of
the sale of thehomestead to proceeds resulting from its
loss and to proceeds derived from other categories of
exempt property. The protection is accorded. the indi-
vidual, whether the property is voluntarily or invol-
untarily sold., Thus when a partition of property pur-
suant to a severance effected by levy in accordance
with § 4(b) occurs, the exemption of the interest of -
each individual owner may he traced into the proceeds
of a sale for 18 months after receipt of the proceeds,

(2) Subsection {(b) explicitly adopts the policy
that the exemption of benefits under §§ 5(3)-(6) and 6 ig
to be extended to any torin into which they may be traced
by any reasonable basis chosen by the individual. The
rationale for such an extension is that to limic the
protection of the individual to the proceeds in their
original form would be to destroy the utility of the
protectiocn and defeat the purpose of the exemption
Statute. <See 31 Am.Jur, 24 Exemptions § 87 (1967).

See also Riesenfeld, Life Insurance and Creditors’ Rem-
edies in the Unirted states, 4 U.C.1..4° L.Rev., 587,7607-

D4 (39577 Comment, 7T Towa L.Rev. 153 (1935).

SECTION 10. [Claims Enforceable against Exempt

Property. }
(a) Notwithstanding other provisions of this Act:

(1) a creditor may make a levy against exempt @ -

property of any kind to enforce a claim for:
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(¢} A creditor having a claim enforceable under
subsection (a) against exempt property, before, at the

time of, or a reasonable Lime after making a levy on

property of an individual, shall serve on the individual a notice

of the levy and of the basis for the creditor's right to make

a levy o eXxempt property.

COMMENT

(1) This section authorizes levy by certain credi-
tors against exempt .property, both real and personal,
Subsection (a) contains exceptions typically found in
state exemption statutes., See 31 Am.Jur. 2d Exemptions
§§ 122, 127, 131, 134, 135 (1967); Joslin, Debtors'
Exemption lLaws: Time for Modernization, 34 Ind.l..J.
355, 37Z-75 (19507,

(2) Garnishment of earnings for personal services
is restricted by §§ 302-03 of the Consumer Credit Pro-

~ tection Act, 15 U.S5.C. §§ 1671-73 (1970), and §§ 5.105

of the Uniform Consumer Credit Code. The considerations
underlying these restrictions also support the exception
of claims for unpaid earnings from those that are gen-
erally uncenforceable against exempt property. A reason-
able degree of protection is afforded the claimant by
the provision in subsection (a)(1)(ii) allowing recovery
from exempt property of one month's compensation or, if
the claimant works part-time, an amount of compensation
equal to the earnings of one month of full-time employ-
ment,

(3) A claim of a kind listed in this section may
be enforced against exempt property by an assignee of
the original creditor. A creditor secking to collect
such a claim by levy on exempt property must comply with
subsection (¢) of this section. Enforcement of a lien
securing a claim of the kind listed in the section is
subject to § 11 of this Act. As noted in the Comment
(3) accompanying § 1, this Act does not limit the enforce-
ment of federal tax claims or liens against exempt prop-
erty. :



O e~ O

10
11
12
13

15
16
17
18
19

20

21
22
23
24
25
26

(i) alimony, support, oI maintenance;

(11) unpaid earnings of up to one month's
compensation or the full-time equivalen# of one month's
compensationr for personal services of an employee; OF

(iii) state or local taxes; and

(2) a creditor may make a levy against exempt
property to enforce a claim for:

(i} the purchase price of the property
or a loan made for the express purpose of enabling an
individual to purchase the property and used
for that purposec;

(ii) labor or m;perials furnished to make,
repair, improve, preserve, store, or transport the
property; and -

(iii) a special assessment imposed to de-
fray costs of a public improvement benefiting the prop-
erty. |

(b) Except as provided in Section 11, limiting
the enforcement of certain security interests, this
Act does not affect aily statutory liem or security inter-

est in exempt property.
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SECTION 11, [Limitation on Enforcement of Certain

Security Interests in Exempt Goods.]

(a) This section applies to a security
interest, except a purchase-money security interest,
in an item of goods (1) pOSS@SSed by an
individual, () being used by him or a dependent, and
(3) exempt under this Act, |

(b) Unless the individual, after written notice
to him of his-rights under this section, voluntarily
Surrenders to the secured creditor possession of an
item of goods to which this section applies, the
creditor may not take possession of the
item or otherwise enforce the securityrinterest

according to its terms without an. order or Process of court.

(q) The court may order or authorize process
respecting any item of goods to which thisg section
applies only'after hearing upén notice to the individual
of the hearing and of his rights at it., The notice
shall_be as directed by the court. The order or author-
ization may prescfibe appropriate conditions as to pay-

ments upon the debt secured or otherwise, The court

if it finds Upon the hearing both that the individual
lacks the means ro pay all or part of the debt secured
and that continued POsSsession and use of the item is

Necessary to avoid undue hardship for the individual

or a dependent,
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td) The court, hpon application of the creditor
or the individual and notice to the other and after
a hearing and {inding of changed circumstances, may
vacate or wodif{y an order or authorization pursuant to
this section.

[(e) This scction is in addition to Section 5.116
of the Uniform Consumer Credit Code,]

COMMENT

(1) This section is an adaptation of § 5.116 of
the Uniform Consumer Credit Code. It provides protection
against potentially oppressive enforcement of a security
interest in exempt personal property unless the creditor
is seeking collection of the unpaid purchase-money obli-
gation. Tt goes further than § 5.116 of the Uniform
Consumer Credit Code in the protection it affords indi-
vidual debtors by deleting an exclusion for security
interests in motor vehicles, The restrictions of this
section, however, like those of the Uniform Consumer
Credit Code provision, do not apply to the enforcement
of a purchase-money security interest in any variety
of property. Restrictions on the enforceability of
non-purchase-money security interests in household
goods were recommended by the National Commission on
Consumer Finance in Consumey Credit in the United States
xx (1972). See also § 4-503(f) of the Commission’s Proposed
Act; FTC's Trade Regulation Rules on Credit Practices
§ 444 .,2{(a)(4); and TRB's Rules on Uniform Credit Practices .
§ 228.2(a)(4). The premise of the section is that actual
or threatened enforcement of the secured creditor's right

_against exempt goods of the kinds embraced by its provisions

may so seriously disrupt the family life of the indi-
vidual and his dependents that the creditor should first
afford the individual notice and an opportunity to be-
heard in court on whether enforcement of the security
‘interest may create undue hardship.

-

(2) Subsection (e) is bracketed to indicate that the
subsection is to be adopted only in states that have enacted
§ 5.116 of the Uniform Consumer Credit Code. The pro-
tection afforded against security interests by § 11
is not restricted, as is the Code provision, to individual
debtors who are consumers under the Code nor to the
enforcement of sccured claims by lenders making super-
vised loans, i.e., loans in which the rate of the finance
charge excecds 17 percent per year. States that have
adopted the Uniform Consumer Credit Code should adopt
§ 11 in order to achieve full uniformity with other

enacting states, 1f the enacting state has adopted other
legislation restricting enforcement of certain security
interests in goods, it should be made clear whether the
other legislation is retained or repealed,
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1 SECTION 12, [Waiver of Exemption,]

2 A wiiver of exemption executed in favor of an

3 unsecuraed ¢reditor before levy on an individunal's prop-
4 erty is ununtnrceah] , nut a Uﬂ]ld security interest

5 may be given in exempt property,

COMMENT '

This scction is comparable to § 4-503(f) of the
Commission's Proposed Bankruptcy Act. Waivers of exemp-
tion executed in favor of wmscoured creditors are gen-
erally unenferceable. Annot., 94 A.L.R. 2d 967 (1964},
The purpose obf this section s to protect an individual
agains! pressure to execute a waiver ol his exemptions
LKCGpL insolar as he may create a valid security inter-
est in exempt property as provided in § L1. Section
12 Furthers the policy underlying § 11 by providing
protuction against harsh enforcement of security inter-
ests in exempl property.

SECTION 13. [Spceial Procedures Relaling to

Limited Value Exemptions. ).

(a) Uﬁless he is seeking collection of a claim
enforceahle against exempt property (Section 10), a
cﬁeditor may oﬁtain a levy on an individual's property
of a kind listed in Scetion &(a) ©Or (b} only by complying wit
this scction. Belore the levy is made, the creditor

shall file with the court out of which the pruovess

e+ s e~ - ¥ o

issues:

(1) an affidavit stating that he has reason to believe

4
o

the individual has property of a kind listed in Section

r-‘
S
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8(a) or (b) that is nét-exempt, identifying the property, and
setting forth facts constituting the basis for believing
the property is not exempt; and

(2) a request for an order by the court notj-
fying the Individual (i) of the creditor's claim of
a right to lovy on the property identified as nonexempt,
(11) of the individual'sg right to contest the creditor's
claim of a right to levy by filing with the clerk of the
court, on or before a date [ixed by the court, but not
exceeding'lS days after the issuance of the order, a
written objection to the proposed levy and a statement
of the grounds of the objection ang of his right to describe ﬁhe pre oty
in lieu of setting its value, and (iii) of the rossible consequences of
failure to respond to the notice as provided in subsection {c).

(b) Notice of an order issued”pursuant to a request

under subsection (a) shall be served on the individual.
The order shall res&rain the individual from removing,
encumbering, damaging, of disposing of any property of
the kind listed in Section 8(a) or (b) for 30 days after receipt
of the order, unless the court reduces, extends, or other-

Wwise modifies the restraining order during the 30-da

periced,

(¢) If cxemption of property identifjed in a notice
served on an individual pursuant to subsection (b) de-
pends on its value, the individual may describe the o
property in hiS responsive statement and indicate the

amount of any indebtednesg chargeable against it., TIf
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the individual, within the time allowed by the order of

the court, fails to respond to 2 notice served under sub-
section (b) that the creditor believes the debtor has
nonexempt property of a kind listed under Section 8(a)or v},
the court may order the individual to appear and dis-

close the description, location, and value of hig prop-

erty. If the individual fails to appear and disclose

the information specified in the order, he

waives objection to the creditor's levy on property of

that kind,

(d) Except to the extent the procedure is pre-
scribed by this Section, Section l4{e) governs a proceeding
for the detcfmination of a contest in respect to a claim
Lo exemption of property under Section 8(a)or (n),

(e} Costs incurred in making, or proposing to

make, a levy on Property of a kind listed in Section 8{a)or  (u)

shall be paid out of the proceeds of a sale of property
of that kind. If the proceedg of a sale of the prop-
€rty are insufficient to cover the costs incurred in pro-
ceedings commenced under this section, the creditor shall
Pay the costs and may not recover them

from the debtor, notwithstanding any agreement of the

parties to the contrary,

COMMENT
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a2 sum excceeding the amount of the applicable exemption,
Another assumption underlying this section is that an
effective levy on such property is likely to involve

an intrusion by the ot ficer of the court inte the privacy
of the individual's home., Morcover his creditors do

not ovdinarily cxpect to collect their debts out of

the sale of such property. A reasonable balance of the
rights of individual debtors and creditors in respect

to such property i% provided by the procedures prescribed
in this scction. Before any levy is made against these
items, the individual is provided a notice of the credi-
tor's belief that he has propcrty of one or more of the
kinds listed which is not exempt, and an opportunity to
claim the property in these categories as exempt or to
indicate which items, if any, are not claimed as exempt.
If the individual and his creditor cannot agree as to
whether particular items are cxempt, the dispute may

be resolved by resort by any interested person to the
procedure prescribed in § l4(e). If the individual does
not respond to a notice of the creditor's belief that

the debtor has ncnexempt property of the kind listed

in § 8(a) or (b), he may be required by court order to
appear and submit to a disclosure respecting his prop-
erty. If the individueal fails to appear and submit to

a disclosure, hc is deemed to have waived any claim of
exemption to the property described in the crediror's
notice served under this section. The individual is
subject to such further processes for disobedience of

the court order as may be provided by the laws of the state.

{(2) Any costs Incurred in proceedings under this
section are to be charged against the creditor, unless
sufficient proceeds to cover the costs are- obtained by
a sale of property of a kind listed in § 8(a) or (b).

SECTION 1l4. [Procedures Applicable to a Levy on

Property of an Individual.]

(a) Except in a proceeding under Section 17,
a creditor shall comply with this section 1in obtaining
a levy on property of an individual, In proceeding

to make a levy on personal property of a kind listed




PRI

et b 3.

o~ ke it o i

10
11
12
13
14

15

16

17

18

19
20

21

22

23

24

25

26
27
28
29
30
31
32
33

34

~33-

in Scction 8(a)or (b), a creditor shall comply with this
section and Section 13.

(h) Before, at the tiﬁv of , or within 3 days after
a levy is wade apainst property of an individual, the
creditor maling the levy shaltl file with the court from
which the process issued an affidavit stating that he
has reason to believe the individual has property that is
not vﬁempt,'fdunti[yinu the property, and setting forth
facts constituting the basis for that belief.

{c) Before, at the time of, or within 3 days after
a levy is made, the creditor shall serve on the indi-
vidual a notice under Section 15, including a copy of
the affidavit fi]od under subscction (b).

{(d) h bid for property that is less than the amount
of the exempt value is not acqeptable at a sale of property
under a levy. If indubtednessrsecured by a valid lien
is chargeablce against the ﬁroceeds of the sale, the bid
must exceed the émount of the indebtedness secured plus
the amount of the exempt value. If a sufficient bid is
not received, the officer shall file a notation of the fact
with the clerk of the court and return the property to the
individual. The costs incurred in making the levy, offering the
property for sale, and returning the property shall be assessed
against the credito:gandla:e not recoverable fram the individual,
notwithstanding any agreement of the parties to the contrary.

(e} 1f any queépion arisces as to the rights of an

individual entitled to an exemption under this Act, an

interested person may file with the clerk of the court

* \‘;
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35 from which the process 1ssued a statement of the claim
36 of exemptions and .the question raised. The statement
37 shall be referred to thefﬁoﬁrt as soon as practicable
38 thereafter. The court shall order that notice of a hear—’
39 ing be given. After hearing the matter, the court shall
40 make findings and issue an appropriate order. - The
41 court may award to the prevailing party costs of a pro-
42 ceeding under this subsection.

[ 43 (£} An objection to levy on the ground that the

{ 44 property selzed is'exemp; must be filed with the clerk

| 45 of the court within 10 .days after the levy., Failure
46 to file a timely objection may be held to be a waiver
47 of a claim to exemption in the property, unless for cause
48 shown the court excuses the failure.

COMMENT

{1) This section modifies the procedures hereto-
fore required to be followed by a creditor in proceeding
to chtain a levy against property of an individual debtor
and subjecting the property to sale. Appropriate cross-
references and coordinating amendments of statutes and
rules regulating levies and sales may thus be necessary.

(2} A secured creditor who 1is resorting to judicial
process for the purpose of enforcing his lien against
goods in the possession of an individual is subject to
the requirements of §11 but need not comply with §§ 13
and 14, since these sectiong govern only a levy issued
as a process for collecting unsecured debt. A secured
creditor may nevertheless obtain a levy for the purpose
of collecting a deficiency judgment against an indi-
vidual out of property that is not subject to the credi-
tor's lien and, when doing so, should comply with § 14
and, if appropriate, with § 13,

(3) Subsection (d} applies to a sale under a levy
dgainst property that is exempt to the extent its value
does not exceed a statutory limit. Such value limitations

ootk garted a4 stacutox 2 _verde Ltimrtt et

——— - - T m——
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are prescribed by § 4 tor the homestead exemption and
subsections (a), (b), and (c) of § 8 for certain tangible
personal property. Provisions comparable in part to sub-

section (d) are found in Mich.Stat.Ann. §§ 27A.6027, 27A.603 4,
o grn.0oudy (1962),  The restoration ot property to an: 7 -

individual debtor under this subsection does not preclude
a4 new levy on the property in accordance with
the provisions of this Act and other applicable law,

(4) Subsection (e) is an adaptation of Iowa Code
§ 628.21 (1971). "An interested person’ under this
section may be an individual debtor who has been served
a4 notice pursuant to § 13 or § 14 of this Act, a person
entitled under § 16 to claim an exemption or object to
a levy, a creditor who has levied or attempted to levy
on an individual's property, a sheriff or other officer
of the court who has made a Levy or been requested to make
one, or any othér person whose rights may be affected by
a determination of an individual's claim to an exemption
under this Act,

(5) The last sentence of subsection (f) states
the possible conscquences of delay in {iling an objection
Lo a levy but is not to be read -as a limitation on the
discretion of the court to afford Jjudicial relief under

§ 17(b). Thus an individual who is deterred from filing

a timely objection by a representation by a creditor
that he does not intend to pursue collection against

a particular usset may present an appropriate case for
Judicial relief,

SECTION 15. [Contents of Notice, ]

(a) The notice required by Section 14 (o) Shéii

include the following information:
(1) the amount and date of the judgment, if

anf, to be enforced by levy and sale or other mode of
appropriating the iﬁdividual's property;

(2) the name and address of the clerk of. the
court with whom objections must he filed;

(3) the name and address of the creditor and of
his attorney, if any; .

(4) a copy of tﬁe affidavit filed under Section
14 (b);

(5) a summary statement of the cxemptions

provided by the laws of this State; and

ansi
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{6) a summary of the procedures for claiming
exemptions, objecting Lo a levy on exempt property,

and excreising the right to repurchase homestead property

from a sale before its confirmation.

(b) The [Supreme Court} may prescribe forms to be
used by creditors and court officers under
this Act. A notice substantially complying with this
section is effective even thodgh the notice contains
errors that do not result in any substantial prejudice

to the rights of the individual debtor or his dependents.

COMMENT

(1) The notice to the individual required for
compliance with §§ 14 and 15 may vary, depending on the .
nature of the property the creditor proposed to levy on.
Thus, a levy on a bank account or other obligation owed
the judgment debtor by a third person ordinarily con-
texmplates no sale of the debtor's property. Rather the
creditor im such a case proceeds by garnishment or similar
process, and the debtor should raise any objection to
the creditor's attempt to collect through such means
by filing an answer or appropriate motion in the garnish-
ment procceding., If a creditor is proceeding to levy
on preperty of a kind listed in § 8(a), he must, in
addition to serving on the individual a notice that com-
plics with §§ 14 and 15, serve a copy of an order issued
pursuant to a request under § 13(a). Permissible modes
of service of a notice under the Act are specified in

§ 1(8).

(2) The court with rule-making authority
may appropriately promulgate forms in more
than one language when there is a likelihood that the
notice required by §§ 14 and 15 will be served on a signifi-
cant number of individuals unable to understand English,
The items of information required to be included in the
notice by the section are not intended to be exclusive.
Thus, tne court with rule-making authority may adopt
aporopriate requirements to facilitate identification,
in thg Notice, of the proceeding in which the notice is
issued,
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(3} Following is a suggested form to be used
when a judgment creditor is making a levy on tangible
property of an individual;

- Notice of l.evy and Sale of Your Property and
of Your Right to Exemptions

The purposes of this notice are to tell you that
your property is being taken by levy for the purpose
of paying the judgment against you for $......... ,
entered in favor of .............. 6] 3 R

19.,, in the ... .......... e Court of .......... -
and to inform you of your right to exemptions under the
laws of this state, These laws protect certain property
from being taken for the enforced payment of debts. Such
property is called exempt property. If you are a resi-
dent of this state, property of the kinds listed below
may be exempt and thus may not be taken by levy and sold
to pay the judgment except as provided by law. If you
are a nonresident, your right to exemptions will be
governed by the law of the jurisdiction of your resi-
dence. - .

Property Exempt Under the Laws of This State

(1) Homestead: Any property used as a home for
yourself or your dependents if its value (above mort-
gages and other liens) does not exceed $10,000, If your
home has a value above this amount, it may be taken and
sold in accordance with the procedure described below.

(2) Property exempt without value limits: a burial
plot for yourself and your family; heallh aids necessary
for yourself and your dependents; benefits provided under
feceral social security, state unemployment compensation,
and other federal, state, and local public-assistance laws;
benefits paid and payable for medical, surgical, or hospital
care; veteran's benefits; and any award under a crime
victims reparations act,

(3} Property exempt only so far as needed for Sup-~
ort: alimony, support, and separate maintenance; disability,

ilTness, and other unemployment benefits; proceeds of
insurance, a judgment, an award, or settlement of a claim
for bodily injury or wrongful death; life insurance pro-
ceeds or other benefits payable to a spouse or dependent
of the insured; and rights under a retirement plan or
contract,

(4) Interests in unmatured 1ife insurance policies,
subject to a total loan value and accrued dividend Limit
of §1500. If vou have interests in policies with such
values in excess of this limit, you may be ordered to
pay the amount of the excess in order to keep the policies.
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{3) JImplements, professional books, and tools of
the trade, up to atotal value of 51000,

(6) A motor vehicle, subject to a $1500 value limit.

o (7) Liquid assets, including cash, deposits, secu-
rities, notes, drafts, and receivables, subject to a
$500 total limit if you have a homestead, otherwise to
a $1500 limit,

(8)_ Personal property held for household or personal
use, subject to a $500 value limit on any item of the
Tollowing: furnishings and appliances reasonably necessary
for one household, wearing apparel, animals, books, musical
instruments, family portraits, and heirlooms of particular
sentimental value. :

(9) Jewelry held for personal use, subject to a total
value 1imit of_g%SG. , .

Property of the kinds listed in paragraphs (8) and (9) may
not be taken prior to service on you of an order giving
you an opportunity to claim the excmptions to which
you are entitled in the preoperty. Failure to claim
property of the kinds listed in paragraph (8) as exempt
will permit it to be taken by levy and sale for the pur-
pose of paying the judgment against you.

If you have a homestead in excess of the limit of
$10,000 for each dependent, it may be offered
for sale by public auction atter advertisement of the
time and place of the sale. For 30 .days after a sale under
an execution against your homestead you can repurchase
the property by paying the clerk of the court the costs
of the levy and the sale plus the amount of the difference
between the highest bid and the value of your homestead
or, if that is less, Lhe amount of my judgment. If the
highest bid for your homestead at the execution sale is
not enough to pay you the value of your exemption, the ¥
sale will be cancelled, and you will not be charged for
the expenses of the attemptoed sale. ‘ .

If you wish to object to the lovy made against your
property by the officer of the court and his proposed
sale for the purpose of paying the judgment, vou must
file your objection with the clerk of the court, whose
address is ............... e erey e e ey
within 10 days after the levy. 1In order to save your
claim to excemption of any property, it is not enough
to notify me or my attorncy of yvour objection to the
levy on the property. If you file an objection,
you will be notificd of the date on which a hearing
will be held to determine rights in respect to the prop- -
erty in dispute. Tailure to file a timely objection
to the levy on your property or to dppear at a hearing
on your right to an exemption may be regarded as a

waiver of any obiection to the levy and a consent to
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Sale ot the property for the purpose of paying the judg-
ment against you.

Date ol this notice -
Creditor's attorney Judgment creditor
Address Address
1 SECTION 16. |Assertion of Rights by Persons other
2 than the Individual Debtor, |
3 If an individual fails to select property entitled
4 te be claimed as exempt or to object to a levy on the
5 Property or to assert any other right under this Act,
6 the spouse or a dependent of the indfvidual or any other
7 authorized person may make the claim or objection or
8 assert the rights provided by this Acc.

COMMENT

(1)  This section is an adaptacion of the first
sentence of § 4-503(j) of the Commissicn's Proposed
Bankruptey Act.  See also Rules of Bankruptey Procedure
403(f) and the accompanying Advisory Committee's Note.

(2)  The reference to "other authorized person' ;
in this section is not intended to cnable a creditor to '
assert the right to exemption merely by reason of the
fact that he has an unperfected securitly interest in
exempl property or that he is g creditor with a right
to levy on exempt property. "It has been held that,
ordinarily, the claim cannot be made by the debtor's
mortgagee or itssignee, bhecause the right of exemption
is personal and nnt vendible or assignable, but, so .
far as the selection of statucory exemptions is cop- .
cerned, there ig authority that under a statute permitting
the sclection to be made by the debror 'or his authorized
agent,' a mortgage ., |, -3y Biving the mortgagee the
right to make the selection, is not against public
Policy.” 31 Am.Jur. 2d Exemptions 445 (1967). An
‘authorized person" under this section may also include

& guardian or a person holding a power of attornev. _ e

s e s
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(3) Under § 17(h) the court may take a lack of
notice or knowledpe on the part of a person authorized
by this section to assert rights under the Act and other
relevant circumstances into account in aftording relief
from the consequences of failing to take timely action
under the Act. : S

SECTIUN 17, [Judicial Relief.]

[

{a) An individual or the spouse or a dependent of the individual is
entitled to injunctive relicf, damages, or both, against
a creditor or other person to’prevent or redress a

»

violation of this AclL. A court may award costs and

b Y
reasonable attorney's fees to a party entitled to in-
junctive relicf or damages.

{b) Tor cause shown the court may relieve a person

from the consequences. of failing to take timely action

R =+ B O L = . T W T . S SC T Y

-

to assert rights under this Acc,

COMMENT

(1) Generally injunctive relief provides the only
adequate and complete protection for the benceficiaries
of exemption laws. Sometimes, however, that relief is
no longer available, and sometimes both an injunction
and an award of damages may be appropriate. See gen-
eraily 31 Am.Jur.2d pxemptions §§ 173~90 (1967).
The section does not authorize or require an award of
damages for every violation, in particular one that is
merely technical and causes no loss or prejudice to those .=
protected by ‘the exemption laws. Because of the difficulty . .
of proving actual damages for a violation of the Act, an .
award of costs and reasonable attorney's fees may also
be justified. C£, U,C,C.C. §§ 5.108(6) and 5.201(8) and
the accompanying cemments,

(2) Subsection (b) enables the court to take into
account any special circumstances in granting relief
to a party or any other person, including a spouse or
dependent of a debtor, for noncompliance with a time
limitation prescribed by the Act or fixed by the court
in proceedings under the aAct. Such circumstances may .
include not only failure to receive timely notice or :
knowledge of the right or duty to take action but also
inaction induced by a communication received from an
adversary party or an officer of the court indicating
that no action is nccessary,
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SECTION 18. [Debtor's Property Owned with Another. ]

1f an individual and

State as joint tepants [,

anotheor own property in thi

1 [er] tenants in common, [or tenants by the

entirety,] [or as cammumity property,] a creditor of the individual

subject to the individual'

s right to claim an exemption under

this Act, may obtain a8 levy on and szale of the interest of the

individual in ihe Property. A creditor who has obiained A Lo

- d

Or & purchaser who has purchascd tite irdividual's interest

at the sale, may have tne

interest severed,

property partitioned or the individaa:

COMMENT

(1) This section is an

adaptation of §§'4—601(a}

(5) (A} and 5-203(c) of the Commission's Proposed Bank-
ruptcy Act. The right of a creditor of an individual

who owns property with anoth

er to obtain a severance of

the individual's intercst for the purpose of a forced sale,
or of the purchaser at such a sale to have the property

artitioned, is subject to ¢
Yom state to state. Restri
debtors to put property beve
and to distort the balance o

onsiderable doubt and diversity
ctions on the right enable

nd the reach of their creditors
f debtors' and creditors'

rights sought to be achieved by exemption laws. The prem-

ise of this section is that
and sale of an individual's

restrictions on the leviability
interest in property owned

with anotaer must be removed if vnirormity in the treat-

ment of debtors' and credito

(2) The section works

rs' rights is to be achieved,

a change of the law governing

tenancies by the entirety in a number of states. See 4A
R.Powell % P.Rohan, Real Property ¢ 623 (1975). The non-

leviability of the infeércst
has afferd-d married debrors

of a tenant by ths entirety
a means of enlarging the amount
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and value of properiv that may be held by the two spouses
free of liability for their separate creditors' claims.
Craig, An Anaivsis of I'states by the Entirety in Bankruptey,
48 Am, Banlx 1755 (19SS Huber, Creditors' Riahts in
Tenancies hv the Bntirety, 1 B.C, ind. & Com.i Rev. 197
(I980Y. The Scciion leaves to the courts the determination
of the valuc of the interest of each tenant by the entirety
after severance., The constitutionality of applying this
section to tenancies by the entirety created prior to the
enactment of the Act is not settled, Brackets are placed
around "or tenants by the entirety' in recognition of

the possibility that some states may desire to linit the
operation of this scction to tenancies by the entirety
created after enactment of this Act or to include provisions
dealing more particularly with valuation of the interests

of the tenants and with the rights of their separate and
joint creditors, , '

(3) While the secparate creditors of one spouse have
sometimes boen denied access to the spouse’'s interest
in community property, recent changes in community property
laws appear to have witigated that problem. Pedlar,
The Implications of the Hew Community Property Laws for
Crecitors’ Kemedies and Rankiuptey, 63 Calif.L.Rev. 1610
(1975). Considerable diversity nevertheless characterizes
the laws of vommunity property states that govern the
rights of individual debtors who are or have been married
and their creditors, The reference to "community property"
in this section is bracketed in recogniticn of the pos-
sibility that some states may find it desirable to limit
the operation of the section in respect to community
property acauired prior to the enactment of the Act or
to elaborate the provisions of the section insofar as .
they way deal with riphts of different classes of creditors
against community property and separate property,

- (4) This section is appropriate for enactment in
ail states whether or not marital property located within
the boundaries is generslly held by the entirety or as
community propertv. Spouses domiciled in a jurisdiction
which accorded them rights in property as tenants by the
entirety or as owners of community property presumably
retain those rights when they move into another state
having a different property system. &4A R. Powell & P.
Rohan, Real Properiy * 625[2] {1975); 2 American Law
of Property § 7.7 (1952). This section poverns the
leviabitity and sale of such marital property when it can
be subjected to creditor process in a jurisdiction that has
enacted this Act. The right of the owner to an exemption
in the property is governed by § 3 of this Act.
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- _ (5) When property used as a homestead is owned by
: more than one person, the aggregate value of the multiple
exemptions allowable with respect to a single living unit
" is subject to a limitation as provided in § 4(b), but
the right of an individual to an exemption under this Act
is otherwise not affected by the fact that his interest
is owned by him with another.

[[SECTION 19. [Election between Fxemptions under

this Act and Constitutional Exemptions.]

An individual entitled to exemptions provided by
the Constitution of this State may elect to claim the
exemptions provided by Article { ], Section [ ], of

the Constitution of ;his State or the exemptions pre-

scribed by this Act, but may not claim exempti uns under

o ) T v L o . B N B

this Act in addition to those provided by the Constitution.]

COMMENT : N

(1) This section is to be enacted in states having
constitutional provisions for exemptions. The exemp-
tions provided by a state's constitution may not be
waivable, however, and in such a state the legislature
may provide for such additional exemptions that the
aggregate of the constitutional and statutory exemp-
tions correspond to the complement of exemptions allow-
able under this Act. v

(2) A state's constitution may establish only
a homestead exemption, T1f the constitutional homestead
exemption exceeds that provided by this Act, the state
legislature in adopting this Act should seek an adjust-
ment of its interrelated provisions applicable to other
kinds of property to avoid distortion of its balance
of debtors' and creditors' rights.

{3) While most of the state constitutional provisions
for homestead exemptions establish minima, a few appear
to impose ceilings on the exemptions that may be pre-
scribed by their state legislatures., In such states the
legislatures may enact this Act with such modifications as
may be required to confcim to the constitutionally
establicshed policy. ’
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SECTION zp. [Uniformity of Construction and Appli-

cation, ]

This Act shall be applied and construed to effectuate

its general purposc to make uniform the law with res-
pect to the subject of this Act among states enacting

it.

SECTION 21. (f[Short Title.]

This Act may be cited as the Uniform Exempt ons

Act,

SECTION 22. [Severability,]
£ any provision of this Act orJits application
to any person or circumstances is held invalid, the
invalidity does not affect other provisions or appli-
cations of the Act which can be given effect without
the invalid provision or application, and to this end

the provisions of this Act are severable,

SECTION 23, [Time of 7Taking Effect; Applicability

to Pending Cases and Transactions Antedating Enactment. ]

{a) This Act takes effect
(b) All provisions of 'his Act apply to the col-

lection of claims arising bhefore and after the effective
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date and to the enforcement of judgments rendered or
entered before and after that date, but do not govern 4

levy made before that date,

COMMERT

(1} Since this Act generally governs procedure, it may be
and should be made applicable to pending cases as well
as all subsequent cases, except when application would
interrupt a process or proceeding already in progress
by virtue of a prior levy. ‘

(72} Although no constitutional limitation pre-
vents reduction or abolition of exemptions, it has some-
times heen held that the enlargement of exemptions oOr
creation of new exemptions runs counter to the consti-
tutional prohibition on impairment of the obligation
of a contract, Note, 63 Yale 1..J, 1459, 1471-72 (1959).
The current vitality of this construction of the impair-
ment-ofl-obligation clause has olten heen quest ioned and

the result severely criticized. Countryman, For a New

Exemption Policy in Bankruptcy, 14 Rutgers L.Kev. 678,
726-32 (1960); Comment, 1 stan. L. Rev. 350 (1949);

Note, 68 Yale L.J. 1459, 1471-72 (1959). CEf. Sanco
Enterprises, Inc., v, Christian, 495 P,2d 404 (Okla.

1972), rejecting an attack on the constitutionality

of § 5.103 of the Uniform Consumer Credit Code as

applied to a secured creditor who acquired its security
interest prior to the enactment of the Code. .

SECTION 24. [Repeal.]
The following acts and all other acts and parts
of acts inconsistent herewith are hereby repealed:

r

(1) [Here should be listed all statutes providing

exemptions and immunities from creditor process.] . . . .
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CCMMENT

This Aet is a comprehensive statute designed to
deal exclusively with the exemption of property other
than personal earnings from subjection to legal or
equitable process to collect creditors' claims, The
exemptions under this Act are not intended to be available
to survivors of a deceased debtor in addition Cto exemp-
tions provided by statutes applicable to the affairs of
decedents. This Act does not of course supersede federal
law prescribing exemptions or authorizing the collection
of claims created by or arising under federal law, and the
Act does not displace statutory provisions for exemp-
tion of personal ,earnings in the states that have
enacted § 5.105 of the Uniform Consumer Credit
Code or other provisions extending greater pro-

tection against a creditor's levy on perscnal earnings
than is provided by the Consumer Credit Protection Act,

15 U.S.C. § 1601 et seq. This Act also deals with the mode
of levy on the property of an individual and the enforce-
ment of crediters' claims against an individual's interest
in property owned with another, including that held in
tenancy by the entirety or as community property. While
most of the homestead and other exemption provisions of
the prior law to be repealed ordinarily can be found in_
closely connected sections, statutes dealing with exemptlons
in respect to life insurance, pensions, and public assis-
tance programs are likely to be distributed throughout
other parts of the statutes of the state. '

[SECTION 25, [Laws Not Repealéd.]

This Act does not repeal or affect the rights of .
any person in respect to the redemption of prdperty after

sale as provided in . . . . ]

COMMENT

(1) As noted in Comment (6) to § 4, this Act is not
intended to affect the statutory right of redemption from
an execution sale of real property in the more than 20
states that have provided such a right. Any state having

statutory redemption should include a saving reference
oy

to the relevant provisions when enacting this Act,. P

B i

(2} Any jurisdiction that has enacted §-%+105 of the
Uniform Consumer Credit Code or any other statute that
extends greater protection to personal earninags from
creditors’ levy than is provided by the Consumer Credit
Protection Act (15 U.S.C. §§ 1672, 1673) should include
a saving reference in this section to its law exempting
personal earnings. See the Comments accompanying §§ 8

and 24, supra.




Memorandum 77-2

EXHIBIT 2

Code Civ. Proc. §§ 690-690,.52

§ 880, ﬁ:e_mpt_ions; debtor; creditor

Text of section operative Jax. 1, 1977 Cot

'(8) Except as otherwixe speeifically provided, the property mentioned
in Bections 890.1 to 680,29, inclusive, i exempt from execution when claim
for exemption is made to the same by the judgment debtor or- defendnnt
#a hereinafter in Section 650,80 provided.

{b) Whenever it lv specitically provided in Sections 690, l to €90.29, in-
clusive, that the fiting of & clelm of exemption Is not required, the prop-
erty so mentioned In each such section sha!l not be auhject to levy of at-
tlchmerﬂ. or execution in any manner.

"~ (e) Asused [n Sections 8920.1 to 690.28, inclusive, “debtar” means debtnr,
tluimant, defendant, cross-defendant, or judgment debtor.

(d) As used in SBectionas 690.1 to 890.29, inclusive, "credltor” means the
plaintift or the person [n whose favor the writ runs,

{Amended by Stats.1970, c. 1828, p. 8070, § B; Stats. 19‘!’4 e 1516 p. 3380,
§ 16, operative Jan. 1, 1977.)

~

§ 690.1 Exemptions; household furnishings sand appllmcu;' apparel;
plano; radio, tetevision; pruvislunn and fuel; shotgun; rifle;
family art

Necessary household furnishings and appliances and wearlng wpparel,
ordinarily and reescuably necessary to, and personally used by, the debior
and his resident family, Inctuding, but not limited to, one plano; one radio
and one television recelver; provislons and fue! actunlly provided for the
debtor and his resident family’s use, suffleient for three months; ohe”
thotgun and one rifte. Works of art shall not be exempt unless of or by
the debtor and his resident family.

(Added by Stats.1970, c. 1623, p. 8070, § 10.)

§ 890.2 Exemptions; motor vehicle; disirlbution of proceeds, priority

{a) One motor vehicle with a value not exceeding five hundred doflars
($500), over and above nil liens and encumbrances on auch motot vehicle,
The value of such motor vehlcle shall be established by reference to used car
price guides customarily used by California automablle dealers, or, if not
listed in such guldes, falr market value, for & motor vehicle of that yCar
and model,

(b} The levying officer ahull consult the Depnrlment of Motor Vehicles
and, If the: department’s records show that ancther vehicle is reglstered in
the name of the debtor, the levying vificer shall distribute the proceeds of
the snle In the following order of priovity:

(1) First, the seller, licnholder or encumbrancer shall recover purauant to
paragraph {1) of Section 689c; }

(2) Bscond, to the satistaction of the judgment; and e

(8) Third, the balance, if any, to the debtor. .

The levying officer shail notify the debtor if he intends to distribute un-
der this subdivision and shall notify the debtor that the debtor may flle n
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cluim of exemption pursuant to Section 890.50 at any time prior to distribu-
tton of the proceeds of the sale. I ke does not own another safe and func.
tional motor vehicle which can legally be operated on the public rondway or
& motor vehicle which can be made safe, functional, and legally operable on
the public roadway, with an expenditure which is reasonable In relation to
fts Tair market value, the ciaim of exemption shall be sustained.

Any motor vehicle registered to the spouse of the debtor and which is
community property shall be deemed to be owned by the debtor when the
debtor and the debtors spouse reside together.

H the claln of exemption is sustained the procesds shall he distributed an
provided in subdiviaion (e).

{t) When the debtor has only one vehlcle, the levying officer shall dis-
iribute the proceeds of any execution sale or from the undertaking, if neces-
sury, without further otder of the court, in the following order of priority:

{1) PFirst, the zeller, llenhkolder or encumbrancer shall recover pursuant to .
plumph (1} of Section 6B9c;

(8) Second; the debtor shall recover five hundred dollara (3500), the
lmount of the moter vehicle exemption;

(8) Third, to the satisfaction of the judgment; lnd
. (4) Fourth, the balance, 1f any, to the debtor,

This distribution shall be made, whether or not the debtor hu filed a
claim of exemption and regardless of who purchases the motor vehicle.

{d)} The levying officer shall not receive any bid &t an execution sale un-
dey subdivision (¢} unleas it excecds the total of: :

(1) 'The motor vehicle exemption; -

{2) 'The aggregate amount of all llens and encumbrances oft the motor ve-
hicle; and

(3) The amount necessary to repay the judgment creditor for the fees
“uhd costs advanced to the levying ofticer.

It the event no bid Is accepted the levying offlver nhaﬂ release the motor
vehicle to the debtor within five days,

{v) Any ameunt representing the motor vehicle exemption paid to the
debtor shall be entltled, for n period of 80 days thereafter, to the same pro-
tection mgninst tegal proceas which the law gives to the motor vehicle ex.
emptlon,

{Added by Biats.1976, ¢, 1210, p. —, § 2.)

§ 600.3 Exemptions; housetruiler, mobilchome or waterborne vessel

{n) One houretrailer, mobilehome, houscboat, boat, or other waterborne
vossel in which the debtor, or the family of such debtor, actually resides, of &
value not exceeding the following values:

(1} For any head of a family, of a value not exceeding thirty thousand
dollars {$30,600) in actual cash value, over and above all lens and ancum-
brances on that housetraller, mabilehome, houseboat, boat, or other water-
borne vessel; '

(2) For any person 65 yoars of age ot aldet of & value not exceeding thir-
ty thousand dollars ($30,000) In actual cash value, over and sbove all liens
and ehcumbrances oh that housetrailer, mobilchome, houseboat, boat, or
other water-borne vessel; and

{8) For any other person, of & value not exceeding fifteen thousand dol-
- lars ($15,000) in actus] cash value, over and above all liens and encum-
brancea on that housetraller, mobilehome, househont boat, or other water-
borne vessel.

{b) The exemption provided by this scetion shall not apply if such debtor
or the apouse of such debior has an existing humentead as pruvlded by Title
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5 (commeneing with Sectlon 1237) of Part 4 of Division 2 of the Civil Code
.or his obtalned a prior judicial determination that the dwelling hovse of
- the debtor or the family of the debtor is exempt from execution under Sec-
tion 690.31. .

{Added by Stats. 1970, c. 1523, p. 3071, § 14d. Amended by Stats.1872, c. 418,
p. 7438, § 1; Stats.1973, c. 787, p. 1405, § 1; Stats.1976, ¢, 159, p. — § 1;
Btats, 1976, c. 471, p. —, § 2.) - ' o

-

- 6904 Exemptions; tools, equipment, cte,, used in commercial activity,
: Lrade, calling or profession :

“To the maximum aggregate actual cash value of (wo thousand five hun-
dred dollars 132,500), over and above all liens and encumbrances of such
{temn at the time of any levy of attachment or execution thereon, any com-
bination of the following: tools, Implements, instruments, uniforms, fur-
nlshings, books, equipment, one commercial fishing boat and net, one com-
mereial motor vehicle rensonrbly necessary to and actually used in & com-
merelal setivity, and other personal property ordinarily and reasonably
mecessary to, and personally owned and used by, the debtor exclusively in

" the cxercise of the trads, calling, or profession by which he earns hia live-
lihood. o
(Added by Stats.1870, ¢, 1523, p. 3071, § 16.)

§ 0905 Excmptions; prosthetic and orthopedic applinnces

Al prosthetic and orthopedic appliances personully uaé{i by't_be debtor.
{Amended by Stats/1870, c. 1523, p. 3071, § 17) . S

§ 690.8 Exemptions; certain esrnings; determination of priority and
" division among leving creditors; hearing '

(a) One-ha!f or such greater portion an is aliowed by statute of the Unit-
od Bintes, of the earnings of the debtor received for his or her personul
services rendered at any time within 80 days next preceding the date of a
withholding by the empioyer under Section 882.8, shall be exempt from
execution without filing a clalm for exemption as provided in Section 680.60.

(b} All earnings of the debtor received for his or her personal services
rendered at any time within 30 daya next preceding the date of a withhold-
ing by the employer under Section 682.3, If necessary for the use of the
debtor or the debtor's family residing [n this state and suppotted in whole
or in part by the debtor, unless the debts are: )

(1) Incurred by the debtor, his of her spouse, or his or her family for
the common necessaries of life, ' '

(8) Incurred for personal services rendered by any employee or former
employee of the debtor.

(¢) The court ehall determine the priority and division of payment
among all of the creditors of & debtor who have levied an execution upon
nonexempt earnings upoh such basis az [s just and equitable.

(d) Any creditor, upon motlon, shall be entitled to a hearing [n the
court n which the action is pending or from which the writ fssued for the
purpose of determining the priority and dlvision of payment among all the
creditorn of the debtor who have levied an execution upon nonexempt earn-
Ings purauent to this section,

{Added by Stats.1970, c. 1628, p. 3071, § 19, Amended by Stats.1871, c. BB,
p. 1138, § 8.8, urgency, eff. Aug. 13, 1971, operative Oct. 1, 1971; Stats.
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1071, v. 1845, p. 8650, § 1; Btats.1071, c, 1884, p. 3614, § 8; Stals 1572, c. 48,
p. 81, urgency, eff. April 6, 1872; Stats.1974, c. 1516, p. 8381, § 17, operative
Jan. 1, 1PTT; Btats.1975, c. 1241, p. ——, § 7, operative Jan. 1, 1977; Stats,
1010, ¢, 017, p. —, § 1

§ 8507 Esemptions; savings; lmit

{(a) To the maximum aggregate value of ohe thousand dollars (£1,000),
any combination of the follewing: savings deposits in, shares or other
accounts In, or shares of stock of, any state or federanl savings and loan
assoclation; “savings deposits” shall include “investment certlficates” and
‘eithdrawsble shares” as defltied in Section 6061 and 5067 of the Financial
Codé, respectively,

. (b) Buch exemption set forth in subdivislon {(a) shall be s maximum
of one thousand dollars ($1,000) per person, whether the character of the
property be separate or community.

(Added by Stat! 1970, c. 1523, p. BU'I'P., §21. )

. | ann.s Exemptions; compensation from dwelling tlken; lmmewtud exX-
emption

For s perlod of slx manths from the date of receipt, the compensnﬂon
recelved from & public entity which acquires for & public use & dwelling
actually owned and occupied by the debior, Such compensation shall be
exempt In the amount, over and above all liens and encumbrances, pro-
vided by Bection 1260 of the Civil Cods,

(Added by Blats. 31972, c. 861, p. 1630, § 2. Amended by Btlts.is'u e, 47,
p. 102, § 1, urgeticy, eff. Feb, 28, 1974.)

§ 680:8x Exemptions; relocatlon benefits; attachment and execution

All relocatlon benefits for displacement from a dwelling actualiy owned
or rented by the debtor received from a public entity pursuant to Chapter
18 {(commencing with Seclion 7280), Divialon 7, Title 1 of the Government
Code or the Uniform Reloeation Assistance and Real Proporty Aequisition
Policies Act of 1970, as amended, shall, in addition to any other exemp-
tlons provided for by the law, be exempt from sttachment or execution.
Buch benefits shall be exempt from attachment or execullon without filing
& cleim of exermption, as provided in Section 690.50. .
(Added by Stiats. 1974, c. 47, p. 102, § 2

142 H.RCA. § 4901 et snq.

§ 0909 Exemplions; life insurafce proceeds, benefits, ete.; restrictlon

(2) All moneys, betiefils, privileges, or immunities, aceruing or In any
manner growing out of any life {nsurance, ift the annoal premiums paid do
not exceed five hundred dollars ($65003, or If they excecd that sum a like
exemptlon shall exist which ahall bear the same proportion to the meneys,
benefits, privileges, and immuniiles so accruing or growing out of such
insurance that such five hundred duIiar-; ($500) hears to the whole annual
premium pald.

{b) In addition to lhe foregoing, all moneys, benefits, or privileges be-
longing to or inuring to the benefit of the insured’s apouse or minor chil-
dren growing out of llfe insuranee purchased wilh annual premiums nol
exceeding five hundred dollars ($5600), or if auch annual premiums exceed-
ed that sum, a like exemplion shall exist in favor of such persons which
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shall bear the name proportion to the moheys, benefils, or priviteges grow-
ing out of much insurance that five hundrett dollura $600) bears to the
“wholé annual premlums pald.

(Formerly § 600.10, added by Stats. 1935, c. 123. p. 1970, § 19. Amended

by Stats1947, ¢. 1056, p. 2454, § 1. Renumbered § 690.0 and amended by
) Btats. 1870, c. 1823, p. 3074, § 89.)

§ 880,10 Exemptions) group lil‘u polley

Exeepl as provided in Sections 10208.5, 10208.8, nnd 10208 8 of the In-
surance Code,  polley of group lfe Insurance, or the proceeds thereof,
either beforc or after puyment, pald to the Jnsured employee or the bene-
ficinry. .
(Added by Stats.1970, c. 1623, p. 8072, § 26.)

§ 600,11 Exemptions; disability or health insurance benelits, etc.
reatriction ‘ :

All moneys, benefits, privileges, or Immunities, accrulng or in any man-
ner growing out of any disubjlity or health insursnce, {f the annual pre-
miums do not exceed tive hundred dollars ($500), and (f they cxceed that sum
& like exemption shall exist which shall bear the same proportion to the
moneys, benefits, privileges, and Immunities =0 accruing or growing out of
stich Insurance that such five hundred dollars (3500) bears to the whole.
(Formetly § 690.20, added by Stats.1988, c. 723, p. 1970, § 20. Renumbered
§ 880.11 and amended by Stats 1970, . 1623, p. 3074, § 41.)

§ 890.12 Exemptions; segregated beneflt funds :

The segregated benefit funds of a holder of & certificate of exemption
Assued pursuant to Beetion 10497 of the Insurance Code against the hold-
er of & vertificate of exemption, except that such fiinds shell not be exempt
from process lssued to enforce & claim of benefit.

(Addéd by Stata 1970, c. 1623, p. 3078, § 2%.)

8 090.13 Exemptluns; fraternal organization furids for -lek or ‘unem-
ployment henel‘lta :

Al moneyn belonging to n fraternal organization net. exceeding the sum
of five hundred dotlars ($500), and which moneye are used exclusively in
the payment of slck or unemployment benefits to bonn fide members of
such fraternal organizations, .
{Formerly § 690.25, added by Btats. 1939, c. 728, ¢, 22567, § 1 Renumbered
53% 18 and amended by Stsls 1970, . 1523, p. 8077, § 4B.) )

'l 890.14 Exemptions; uid by fraternal benefit soclety o
~ Money or other aid paid or rendered by uny fraternsl benefit: soclety
as defined in Section 10990 of the Insurance Code, elther ba!orn oy after

payment. .
~ (Added by Stats, 19’!0. 1523, p. 8073, § 32.)

§ 69018 Exmptiom. workmen's compensation clslme

Any clalm for workmen’s compenssiion or compensation awarded, ad-
" judged, or paid, except us provided in the Labor Code. Such. chim or
swurd, prior to actual payment, shall be exempt without fiung a clalm of
exemption ms provided In Section 890.50,

' (Added by Stats.1870, c. 1528, p. 8078, § 34.)
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~ § 890,18 Unemployment lnsutance contributionn

Contributions by wotkers, payable to the Unemployment Compensation
_Dtubﬂihr Fund, and by employers, payuble to the Uneployment Fund ate
sxempt without filing a claim of exemption as provided in Sectlon 690.80.
- {Added by Btats.1970, c. 1028, p. 8073, § 36.) :

§ 690.17 Exemptions; building materials; restriction

~ All materlp]l not exceeding one thousand dollars in value, pur-
chased in good faith for use in the construction, slterntion or repalr
of any bullding, mining clalm or other Improvement as long g$ in good
faith the same 13 about to be appled {o the construction, alleration or
repalr of such building, mining claim or other Improvenent. - (Added
Stats.1935, c. 723, p. 1969, § 17.) '

4 690.175 Esxemptions; unemployment compensation -

‘Btate unemployment compensation benetits or extended duration beneflts
or federal-state extended beneflts or unemployment compensation disabitity
benefits, incentlve payments provided by Division 2 (commencing with
Heetion BO0O) of the Unemployment Insurance Code, and paymenis to an
Individual under n plan or system established by an employer which makes
provision for hls employees generally, or for a class or proup of his em-
ployees, for the purpose of supplementing unemployment compensation
benefits. Such beneflts or payments, prior to actual payment, shall be ex-
empt without filing & claim of exemption, as provided in Bectlon 890.50.
(Added by Stots.1970, c. 1523, p. 3078, § 37. Amended by Stats.1973,
¢. 1208, p. 2001, § 3; Stais.1873, ¢, 1207, p. 2662, § 3.) _

§ 850.18 ﬁunptimh: publle‘pe-mion, retirement, divability or dexth
. bemefits ot private retiremsnt plan; exception for court.
ordered child or spousal support :

(a) Except with regard to court-ordered child or spousal support pay-
meuts, all money recelved by any person, a resident of the state, as a pen-
sion, -of as an annuity or retirement or disability or desth or other benefit,
or 48 & return of contributions and interest thereon, from the United Btatea
government, or from ihe state, or any county, city, or city and county, or
other politics! nubdivision of the state, or any public trust, or publie cor-

" poration, or from the governing body of any of them, or fram sny publie

board or boards, or from any retirement, disability, or annuity system es.
tablished by any of them pursuant to statute, whether the same shell be In
the sctua! possession of such pensioner or beneficiary, or deposited by him.

{b) All money held, controlled, or in process of diatribution by the state,
or & city, city and county, county, or other politicai subdivision of the
state, or any public trust or public corporation, or the governing body of
any of them, or by any publle board of boards, derlved from the conttibu.
tions by the state or such city, county, city and eounty, or otber potitical
subdivision, or such publle trust, public corporation, governing body, or
publle board or boards, or by any officer or employee thereof, for retire-
ment or pension purposes or the payment of disabillty, death, or other
benefits, or the puyment of benefits payable to, or the reimbursement of
benetits paid to, employees thereof under the provisions of the Unemploy-

“ment Insurance Code, and alf rights and berefits nccrued or accruing to
aty person under any system established pursuant to statute by the staie,
eity, city and county, county, or vther political subdivision of the state, or
any public trust or publlc corporation for retirement, annuity, or pension
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purposes or puyment of disability or death benefits, and all vacation credits
sccumulated by & state employes putsuant to the provisiona of Bection 180560

-of the Government Code, or sny other public employee pursuant to any law
for the accumulation of vacation eredits applicable to such employee. Buch
moneys, benefits, and credits shall be exempt without Hling a claim of
exemnption as provided in Bectlon 680.50.

- {e) All money held controlied, or in process of distribution by any pri-
vate retirement plan, includlng, but not Himlted to, unlon tretirement plans,
or any profit-sharing plan designed and used for retirement purposes, or
the payment of benefita as an annultly, pension, retirement allowance, dis-
ability payment ot death behefit from such retirement or profit-sharing
plans, and all contributions end intereat thereon returned to ahy member of
any such retirement or profit-sharing plan, are exempt from execution, at-
tachment, or garnishment in any bankruptey proceeding. Except with re.
- yard to moneys withheld from employees' wiges and contributions based on
wages in employtment under provisions of the Unemployment Insurance
Code, and execept with regard to court-ordered child support payments, the
exemptlon glven by thia subdivision shall apply to any moneys held in self-
employed retirement plans and Individual retirement annulties or accounts
provided for in the Federal “Employes Retirement Income Security Act of
1574 (P.L. 93-408) 1.

(Formerty § 690.22, added by Siats. 1035, . 723, p. 1970, § 22, Amended by
Stats, 1937, c. 512, p. 1502, § 1. Renumbered § 690.18 and amended by
Btata.1970, c. 1523, p. 3075, § 44.5. Amended by Shta 1%1’!. e 509, p.
§ %; Stats.1976, c. 948, p. —, § 1.}

190 1.8.C.A. § 1001 ot meg.

.l 090.18 Etmptnnm public ansistsnce

Al nid given under a public ansistance program to » dehtor or fnr hie
benefit. However, as against the claim of the county, the real aid perdomul
property of a debtor who has recelved support from public moneys shall
be exompt only to ths extent provided by and In accordance with the pto-

" vislons of Section 17400 of the Welfare and Institutions Code. Such aid,
prior to payment, shall be exempt without fillng & claim of mmptton, (1]
provided In Sectlon 690.50. ‘ .
(Added by Btats.1970, c. 1528, p. 3074, § 40.)

'8 090,20 Exemptions; hospital endowment funds; estent

‘To the extent provided for in Sectlon 32508 of the Health and 'BIfety
Code, property, of any nature, given to endow an endowment heospital.
) (Ar_lded b:r Btltl 1870, c. 1523, p. 8076, § 42.) L :

l $80,21 Exemptions; fundw of prisoners [
Text of section operative Jun. 1, 1977 '

" The funds of any person confined in any prison or facliity under the
jurladiction of the Department of Corrections or the Youth Authority or
confincd in eny county or city jail, rosd camp, industeial farm, or other lo-
eal corvectiona? facility, held in truat for him, ot to his credit, in an in-
mate's trust aceount or similar account by the state, county, or eity, or
any sgency thereof, not to exceed the sum of forty dollars ($40), shatl be
exempt from executfon without filing a claim for examption as provided
in Bection 680,80,

{Fornerly § 680.238 added by Stats.1859, ¢. 339, p. 2268, § 1. Renumbered
§ 880.21 and smended by Stats.1970, c. 1523, p. 3076, § 46, Amended br
Btltl 10T4, c. 15186, p. 8381, § 18, operative Jun. 1, 1977.)
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4 0048 Exemptionsy public bulidings, grounds and personal property
i All sourthouses, juils, flre compantes, public offices, and public bulldlngs,
* . lots, yrounds, and personal property, including automotive and truck squlp-
mant, fixtures, furniture, books, papers, and appurtensnces belonging to
the jall, fire company, end public offices belonglng and appertaining to
suy county of this state; and all cemeteries, public aquares, parks, and
places, publle bulidings, towr halls, and buildings for the use of fire de-
-partments and military organizations, and the lots and grounds thereto
belonging und sppertaining, owned or held by any town or incorpotated
dlty, or dedicated by such town or city to health, ornament, or public use,
. or for the use of any {re or military company organized under the laws
" of this state. : _—
. (Formerly § 890.18, udded by Stats.1938, c. 723, p. 1989, § 18. Renumbered
| . § 49088 and amended by Btate. 1870, c. 1588, p, 8073, § 85.) .

lrmu E:imptlum; cemetory lois -

ﬁc! nf section @nmﬂm Joan. 1, 1977

All fots of fand, not exceeding one-quetter of an ucre in size, owned,
used, or occupled by sty person, or by any person in joint tenancy or
tenaticy In common with any other person or persons, in any graveyard,
cemetary, or other place for the sole purpose of burylng the dead, to-
gether with the railing or fencing enclosing the seme, and ali gravestones,
tombatones, monuments, and other apptopriste improvements thereon
erected, are exempt from levy and forced sale by virtue of any writ,
-order, judgment, or dectee, or by sny legsl process whatever. In: cases
of raligious or benevolent essoclations or corporations, the amount of land

* 80 exempt may extend to not exceeding five acres, :

* Not more than one lot owned, used, or oceupied by any wsuch person or

by any person in joint tenancy or tenancy I common with ahy other per-

kot or persons or such mssociation or corporation in any one cemetery,
. graveyard or other place ix exempted by this seetion.

_This mection does not apply to land heki by any person or persons, as-
sociation, or corporation for the purpose of male or disposition as burisl
lots or otherwise. ‘ : . , :

No property dedicated an a cemetery by a cemetery githority shali be
nibject to execution because of debts due from an thdividual owmer of an
interment plot. : .o

All money payable or to become payable ns the purchase price or on
" account of the purchase price of unuxed cemetery lands, or lands from
which all remuins have been removed, In not subject to execution If used
for the purpose enumernted in Bection 7026 of the Health and Sufety
Code. S
{Formerly § 690.51 added by Btata.1955, c. 89, . 8§00, § 7. Renumbered
* § 680.24 and amended by Stats.1970, c. 1523, p. 8080, § 57. Amended by
Btata. 1974, c. 1518, p. 8881, § 19, operative Jan. 1, 1977.) o

A

§ 880.26 Exemptions; pews

Al pews in churches and meetinghouses, used for rellglous purposes,
owned and claimed by any person, or held, In sccordance with the vules
and regulations of such churches shall be exempt without filing a clalm of
exemption as provided in Section 690.50, '

(Formerly § 690.52, ndded Ly Stats.1958, ¢. B9, p. 500, § 8, Renumbered
§ 89025 snd amended by Btats.1970, c. 1523, p. 5081, § 58.)
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“§-690.38 Bxemptions; property of certain boards and districts
The property of the Reclamsation Board and the Baerumentu end Ban

Joaquin Deuinage District.
(Added by Stats.1970, . 1528, p. 8077, § 50.)

§ 68027 Exemptions; housing suthority resity

The real property of a housing authority, as defined in Part 2 (com-
mancing with SBection 34200) of Division 24 of the Hexlth and Slflty Code.
(Added by Stats.1070, c. 1528, p. 3077, § 82.)

B 89038 Exemptions; geants for educational purposes; resirictions

Any property granted to & trustee for educationsl purposes, pursuant to
Bection 81081 of the Education Code, if the actiocn under which the execu-
tion or attechment ia issued, or the proceeding under which the aale is
ordered, is not commenced within two yoars of the filing for record of the
gratt. No property shall be subject to execution or forced sale under any
judgment obtuined In any proceeding Instituted within two years, (f
there 1s other property of the grantor mubject to execution or forced sale

- suffielent to satiefy the judgment. Nothing tn this section shall be con-

strued to affect mechanivs’ or laborers’ Hene.
(Added by Stats.1970, c. 1829, B 8077, § 53.}

§ 890.29 Exemptlons; redevelopment agency property

All property of u redevelopment agency, including funds, owned or held
by it for the purposes of Chapter 2 (commencink with Section 33100] of
Part 1 of Division 24 of the Health and Safety Code.
(Added by Stats.1870, c¢. 1523, p. 3078, § 84.)

§ 68030 Exemptions; direct deposiis of federn! ptmenm - gxcess
amounts; court determinations

- With respect to any deposit account maintained with & bank or any in-
vsltment certificate, ahare account or withdrawnble ahare maintained with
a state or federally chartered savings and loan association in which pay-
ments authorized by the Soclul Securily Adminisiration are directly deponit-
ed by the Un!ted States government pursuant to Public Law No. 92-384 (88
Btats. 508.(1972)) ! and any regulations promulgated thereunder: ’

(a) The first five hundred dollars ($500) of such account shall not be
- subfect to levy of attachment or execution isi any manner where one deposl-
" tor to the account is the designated payee of the directly deposlted pay-
ments. The first seven hunrdred fifty dollars (BT50} of such mceount shall
‘not ba subject to levy of attachment or execution in eny manner where two
. or more depositors to the mccount are the designated payees of the divectly
. daposited payments; provided, however, thet whers two or more such de-
positors are joint payees of directly deposited payments whick represent a
- benetit to only one of the depositors, the exemption shall be the flrst five
hundred dollare (§500) of such acrount.
{b) Any amounts in exceas of those authorized undeér subdivision (l) are
cexempt to-the extent suck amounts conmist of payments authorised by the
Bocial Becurity Adminlstration which srve directly depoaited by the United
© Blates government pursiant to Public Law No. 92-868 (BG Btats. 508
{1972)) and any regulations promulgated thereunder or exempt under any
other provisions of law s hereinafter provided:
(1) The financial lustitution shall elither place the amounts [n excess of
those suthorized by subdivision () in & suspense nccount or ctherwise pro-
hibit thelr withdraws! pending notifieation of the Sudicial determination of

9



their exempt stutus, and advise the levying officer in writing of the nature
and balance of the account of the debtor within 10 buslness days fter the
# Y
{£) No claitn of axgmiption shail be reqitired with respect to psyments au-
thorisad by the Socia! Security Administration which ure directly deposited
by the United Btutes government pursusni to Publlc Law No. 82-388 {88
Stats. 508 (1972)).  1f the judgment creditor delivers an affidavit or decla-
- matlon alleging thet the property is not exempl withln the meaning of this
subdivision to the levying officer within five duys after the levying officer
has notifled the judgment creditor that all o parts of the amounts being
held by the tinancial institution pursuant to paragraph (1) sre nonexempt
the procedure In Hection 890.50 shall be followed. 1f ho affidavit or decla-
ration is timely delivered by the judgment credltor, then subdlvislon (d) of
. Boction 890.80 shatl apply. Yor purposes of subdivision (1} of Section §90.-
&0, pihe Judgment debtor hes the burden of proving that the moneys are ex-
empt;

{8) No finding shall be required itnh an exemption hanrin: under this sec.

"~ tlon. At the conclusion of the hearing, the court shall give judgment deter-
minitg whether or not the cxcess mioneys are exempt,. in whole-or In part,
and may give fudgment determining the priovity or division of payment be-
tween one or more creditors from nonexempt moneys which judgment shall
be determinative us to the right of the creditor to have the moneys held by
the fivancial Institution pursuwant to the weit. In the fudgment, the court
shall mako wfl appropriate otders for the prompt disposition of such mon-
arn;

(4) It the coutt determines that ai! or part of the excesn s exempt, &
eartified copy of the judgment shail be transmitted forthwith by the clerk
to the finunclal Institution In order to permit the financial fpstitution to
transfer such moneys from the suapense account to the debtor's account or
otherwise release any reatrictions on its withdrawal by the debtor. The
transfer or release shall be effocted within three business days of the re-
ceipt of the judgmeni. If the court has determined that all or part of the
excess i» nonexempt, & cottified copy of the judgment shall be transmitted
forthwith by the clerk to the levying officer and the levying officer shall
serve the copy of the judgment forthwith upon the financial institution.
With reapect to any part of the excess which Is exempt, the finanetal institu-
tion shall transfer aich moneys from the suspense account or otherwise re-

lease any rextrictions on its withdrawal by the debtor. The tranafer or re-
lnase ahall be effected within three business days of the receipt of a certi-
{ied copy of the judgment by the financial institution.

© {e) For purposes of this section, “paymenta authorized by the Social Se.
curlty Administration” means regular retirement and survivors benefits,
supplemental security Income benefits, coal mtnerl heaith bemﬂu, und dia-

- ability insurance benefits. _
(Added by Stats.1976, c. 810, p.——, § 1.) -
181 U, !.C A, § 402,

[ 1 ﬂMl Exemptions; dwelling house In which dcbtor reides; excep-
+  tions; enforcement uf judﬂntnt ullnst dwelllnl houae

{s) Exemption

(a) A dwelling house in which the debtor or the famil:r of tha debtor ac-
tually resides shall be exempt from execution, to the same extent and in the
same amount, except as otherwise provided in (his sectlon, ne the debtor or
* the spouse of the debtot would be entitied to seiect as n homentesd pursuant
to Title 8 {(commencing with Bection 1287) of Part 4 of Division £ of the
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Civil Code. For the purpose of this section, “dwelling house” means the
dwalling house together with the outhuiidings and tha land on which the
same are situated, .

{(h) Exceptiona

(b) The exemptlon pmrided in subdiviston (&) does not apply:

(1) Whenever the debtor or the spouse of the deblor hus en existing de-
clared homestend on sany property in this state other than property which is
the subject of a proceeding under subdivialon {c) of this section, The exls-
tenice of & homestead declared by the debtor or ths debtor's spouss under
Bection 1800 of the Civil Code shall not nffect the right of the other spouse
to an exemption under thin section.

(2) Whenever & judgment or sbetract thereof or any uther obligation
which by statute Is glven the force and effact of a fudgment lien hus been
recorded prior to either:

(i) The acquisition of the property by the dehtor or the apouse of the
debtor; or

(1) The commencement of reuldem:e by the debtor or the apuuse of the
debtor, whichever taat occurs.

+ {B) Whenever the execution or forced sate is in satisfaction of judgments
obtained:;

{I} On debts secured by mechanics, contractors, subcontractors, artlsuns,
architects, bullders, laborers of every clnsa, ot materialmeus or vendurs
" llens upon the premises;

{1i) On debis aecured by encumbrances on the premises executed and ne-
knowledged by husband and wife, by & claimant of u married person's sepa-
rate homestead, or by an unmarried elaimant; or

(ill) On debts secured by encumbrances on the premises, executpd and re-
corded prior to or in connection with the soquiaition of the property by the
debtor or the spouse of the debtor.

(c) Enforcement of judgment against dwelling house; writ of exe.
cution; appleation; comtents; verifleatlon; trunsfer tu superior court

- {e} Whenaver a judgment creditor seeks to enforce & judgment against a
dwelling house, the judgment creditor shatl apply to the court in the sounty
in which the dwelling house |5 Jocated for the {ssurnce of & writ of execu-
. tion.  'The application shall be verified and dencribe the dwel!int house and
state that either or both of the following facts exint: '

© (1) The dwelling house in not exempt, the reasons therefor, and (1) that
& reasonable search of the records of the office of the county recirder has
not resulted in the fInding of a declared homestead of the debtor or the
spouse of the debtor on the subject dwelling house, and further, that a rea-
sonable senrch of the records of the county tax assessor Indicates that there
. {a no current homeowner's exemption claimed by elther the debtor or the
spouse of the debtor oh the aubject dwelling house, or (i} that the records
of the county tax assessor indlcate that there is a curvent homeowner's ex-
amption claimed by either the debtor or the spouse of the debtor on the sub-
joct dwelling house but the judgment rreditor believes for reasons which
shall be atated in the application that the debtor or the spouse of the debtor
ia not entitled to the exemption provided in this section,

‘(1) The current value of the dwelling bhouse, over and above all llens and
encumbirnces thereon, exceeds the amount of the allowsable exemption.

It an application alleges facts solely pursuant to paragraph (2) or the
court determines that a writ may issve only under the cireumatancen de-
scribed In paragraph (2), nnd the court in which the proceeding (n pending
{s a municlpal or justice court, the court shall teansfer further procesdings
fo the superior court. ‘There shall be no flling fee imposed in the superior
eourt upon such a transfer,
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(d) Henring; order to show cause, application and notice; service

. {d) Upon receipt of & complete application of a judgment creditor, the
court shall set & time and place for hearing and order the debtor to show
catise why & wrlt of execution should not issue. Prior to the henring, &
copy of the order fo show cause, & copy of the application flled by the judg-
" ment creditor and & copy of the following notice, in at least 10-point bold
" type, shall be served as prescribed for the giving of notice of sale of real
" property in Section 882: . to

“{MPORTANT NOTICE TO HOMEOWNER AN
o RESIDENT -

1. Your house ia in daniger of being xold to satlsfy a judgment obtained
in court. You may be mble to protect the house and real property describe
in the accompanying application from exccutlon and forced pale if you or

. your family now actunlly reslde on the property and presently do not have &
declared homestead on any other property In the State of Califorala. YOU
OR YOUR SPOUSE MUST COME TO THE HEARING TO SHOW THESE
FACTS, - : , )

. 2 1 you or your spouse want to contest the forced sale of this property,

you or your spouse must sppear at on

. {iocklion aet torth In OSC) r{dule and tima
and be prepared to answer questions concerning the statements made in
ihe attached application. THE ONLY PURPOSE OF THE HEARING

WILL BE TO DETERMINE WHETHER THE PROPERTY CAN BE

BOLD, NOT WHETHER YOU OWE THE MONEY.. S '

8, FOR YOUR OWN PROTECTION, YOU SHOULD PROMPTLY
| BEEK THE ADVICE OF AN ATTORNEY IN THIS MATTER."

(a) Burden of proof : . . : :

(¢) The burden of proof at the heuring shall be determined in the follow-
ing manner: _ : :

{1) Where the application of the judgment creditor states a elalm of non-
- sxempt atatus, the debtor or the spouse of the debtor shall have the burden
of proving his or her entitlement to the exemption; and '

{#) Where the appiication of the judgment creditor ssserta that the cur-
rent value of the dwelling, over and above all liens and encumbrances there.
on, exceeds the mmount of the allowable exemption, the judgment creditor
shall have the burden of proof on that issue. Do

{f) Order for fsusnce of weit of execution

(f) Upon » determination by the court that the dwelling hotuse in not ex-
empt or that, although exempt, the judgment creditor fs entitled {o levy
sgainst any excess, it shall make an order directing the fssusnce of a writ
of execution. The order shail state whether or not the dwelling house [s ex-
empt and, [f not exempt, state that the judgment creditor is etititled only to
sxecution against the exceas over the exempt amount. It shall also specify
the amount of the expmption. A ' : ,

(g) Wrlt of execution; lssuance without sppearance of debior; no-
tice; mervice o
. .(g) Any such wrlt of execution ssued upon a hearing at which the debt-
or, the spouse of the debtor, or his or her attorney did not appear shall be
served in the menner prescribed for the glving of notice of sale of real
property in Section 632 and be secompanied by the following notice in at
loast 10-point bold type: : T g
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“IHPDR’I‘ANT NOTICE TO HOMEOWNER AND
- REBIDENT C

1, You were tdcently served with a court order requiring your presence
at a hearing to determine why the court should not Issue m writ of execu-
“tlon for the forced sale of your home. YOU AND YOUR SPQUSE
FAILED TO APPEAR AT THE HEARING AND THE COURT HAS OR-
DERED THAT YOUR HOME BE SOLD TO SATIBFY A JUDGMENT
AGAINST YOU."

2. Your absenice at the hearing has contributed to the issusnce of the ae-
companying writ of execution, If the absence of you or your attorney at
the hearing wus logally excumable and you bolieve in good faith that your
home may be entitled to an exemption feom execution, you should complete
_the form below and date, sign, #nd retirn the form below no later than
. (Insert date no later than five days prior to date of sale.)

- 8. FOR YOUR OWN PROTECTION, YOU BHUULD IMMED]ATELY
BERK THE ADVICE OF AN ATTORNEY.

Ciienrrreear e (Cut Out and Return Thin Form' to}

(Name and Title of Lmrylng Officer}
{Btreet Address and City)
{Aren Code and Telephone Number of Levying Officer)

1 declare that my absence from the previous hearing on whether ot not
this property should be sold wae legally excusable. 1, or my spouse, cur-
~ rently reside in this property and I wish a further hearing so that I may
assert my exemption rights under Code of Clvil Procedure Bection 890.81
and contest the sale of my home. 1 undersiand that the clerk of the court
will notity me of the date and place for this hearing 1£ 1 return thiu furm
immedintely and that I muast attend this hearing.

-1 declare under penalty of perjury that the foregoing is true mé eormt.
Emutedon at. -, Caltfornis.

[

Bignature of Debtor or Debtors Spoune

(h) Absence of debtor due to good cuuse; cancellation of axle; notice;
hearing

(h) If the debtor or npoune of the debtor declares that hls or her absence
or the absence of hin or her attorhey at the hearlny was due to mistake, in-
advertence, aurprise or excussble neglect and declares that the subject
dwelling house may be entitied to an exempt status, the levying officer
shall, upon receipt of the declarations of the debtor five days prior to the
schedisled sale date, cancel the sale pending further orders of the court and
transmit the notice forthwith to the court. Upon teceipt of the notice, the
clerk ahall get & hearing to determine whether the writ of executlon should
be recalled, and shall give at least 10 days notice to the parties.

(i) Subsequent applications within 12 months of denixl of writ of
execition
(i) Bubsequent applications by a judgment crediter within 12 munths of
" a denlal of & writ of execution shall be suppotted by & stutement under oath
alleging that there is a material change of elrcumataitces affecting the ex-
eimption, und setting forth facta auppnrt!nn such clalmed materin’l change of
cireutnstances.

() Elecut!un ule. dinpoaltlon u! prmeds

() In the event of an executlon sale, the procecds of the snle shall be ap-
]:Hed in the followlng order and priotity: firat, to the discharge of all Hens
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and encumbrances, {f any, on the property; second, to the debtor, or the
tlebiot's spouse 1f such person 1p the exemption claimant, in the amount of
the sxemption provided by this section; third, to the sktisfaction of the ex-
ecutlon; and fourth, to the debtor, or the deblor's spouse if such person
Ia the exemption claimant.

(k) Exempt proceeds from sale :

(k) That porlion of the procends from the sale of real pmperty pursulnt
to an order of the court directing the lssunnce of a writ of execution pirau-
ant to subdivislon (g) of thin seclion, which portion represents the smount
of the exemption, shall be exempt for a period of six months from the date
of receipt of lhe proceeds. Where sitch exempt proceeds are used for the
purchase of a dwelling house, in which the debtor or the family of the debt-
or ctumily reside, within & period of six months following teceipt, the sub-
seguently sequired dwelling shall be exempt from executionh and for the pur-
poses of subparagraphs (1) and (i) of paragraph {(2) of subdlvision (b).
The exemption for the subsequently seguired real property shall have the

- sume effect s 11 aliowed on the date of the neguisition of or tha commence-
" “mant of residence by the debtor or the spouse of the debtor, whichever [ast
oceurred, in the property previously determined to be exempt, except with
vespect to a judgment or other obligation which by statute Is given the
foree and effect of a judgment lien agninst the subsequantly acquired prop-
erty prior to its acquiaition,

" (Added by Btats.1976, c, 1000, p. ., § 4, operative July 1, 1971 )

] !Iﬂ.ﬂl Exemptions; affidaviin and cwnterlffldulu; release; hear-
Ing; custody and disposition of property; appenl .

{n) It the property mentloned in Section 880.1 to 680.29, inclusive, shall
be levied upon under writ of executlon, the judgment debtor (herein re-
ferred to ns “the debtor™), in order to avuil himaelf of his exemption rights
.an te such property, shall within 20 days, in the case of real property de-
scribed [n Section 680.235, and 10 days, in the case of aif other property,
from the date such property was levled upon deliver to the levying officer

_an affidavit of himself or his agent, together with & copy thereof, alleging
that the property levied upon, ldentifying it, Is exempt, specifylng the sec.
tion or sections of this code ont which be relles for his claim to exemptlon,
and all facts necessary to support his clelm, and elso stating therein his ad-
dress within this stute for the purpose of permitting service by mail upon
him of the counteraffidavit and any notice of the motion hereln provided.
For purposes of this section, If the property levied upon consists of the
earnlngn of s Judgmant debtor, each date that earnlngs are withheld from
the judgment debtor shall be deemed to be the date such earnings were lev-
led upon. A judgment debtor shsll have the right to flle & separate claim
of exemption each time that a withholding of earnings occurs, provided,
that if & prior claim of exemption has been adjudicated under the ssme
levy, that each separate cliim of exemption thereafter be supported by n
statement under osth alleglag the chengad circumsiances which support the
new claim of exemption. 1t a clalin of exemption be allowed, the Judgment
creditor shall have the right, ut any time during the effective period of the
claim of exemption, to move the court for connlderation of the claim previ-
ously granted on the grounds of a material change of circumatances xffect-
ing the debtor's exemption rights. If the judgment ereditor does make such
& motion, he must support his motion by a slatement under oath alleging
the changed circumeiances which support his motion {ot consideration.

(b} Forthwith upon receiving the af{idavit of exemption, the levying
ofticer shall serve upon the person in whose favor the writ runs (hersin
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referred to ns “the creditor”), elther personally or by mail, u copy of the
affidavit of exemption, together with « writing, slgned by the levylng offl-
cer, stating that the cluim to exemption has been recelved and that the of-
flcer will relesse the property utiless he receives from the creditor & countar-
affidavit within 10 days after service of such writing, in the case of real
preperty descrlbed in Section 690,235, and withln five days afier service
of such writing, in all other casea.

{c) If the creditor desires to contest the cluim to exempiion, he shal,
within such period of 10 days, in the cuss of real property described in
Bection 840.238, and Hve days, in all other canes, flle with the levying

efficer & counteratfidavit aileging that the properiy is not exempt within
the meaning of the section or mections of this code relied upon, or if the
¢lain to exemption be based on Sections 690.2, 890.3, 890.4, or 890.9, alleg-
Ing that the value of the property claimed to be exempt is in excess of the
value stated in the applicable section or sections, together with proof of
pervice of & copy of such counterafidavit upon the debtor: .

(d) 1t no suck counteratfidavit, with such proof of service, is 20
filed with the levying offlcer within the time silowed, the officer shall
forthwith release the property. '

() I such counteraffidavit, with such proof of mervice, is so filed,
sither the creditor or the debtor shall be entitied to a hearing in the court
in which the action is pending or from which the writ [esued for the pur-
posu of determining the claits to exemption, the priority or division of
payment between one or more creditors from nenexempt esrnings under
the provisions of Section 690.8 or the value of the property claimed to be
sxempt. Such hesring shall be granted by the court upon motion of elther
party made within tve days after the counteraffldavit is fled with the
levying officer, and such hearing must be had within 18 days from the
- date of the making of such motion unhless continued by the court for
good cause. The party making the motion for hearing shall give not
loss than flve days' notice in wrlting of such heating to the levying of-
ficer and to the other party, and specify therein that the hesring in for
the purpose of determining the claim to exemption. The notice may be
of motion or of hearing and upon the filing of the notice with the clerk
of the court, the motlon is deemed mude,

(2) If neither party makes such motion within the time allowed, or if
the levylng officer shall not have been served with & copy of the notice
of hearing within 10 duys after the fiiing of the counteraftidavit, the levy-
ing officer shall forthwlih release the property to the debtor,

(g) At any time while the proceedings are pending, upon motlon of
elther party ot upon Ita own motion, the court may (1) order the sale of
any perlshable property held by such officer and direct diaposition of the
proceeds of such sale, and (2) make such other orders anm mgy be proper
under the particular circumstances of the case. Any orders so made
may be moditied or vacated by the court or Judge grinting the same, or
by the court In which the proceedings are pending, st any time during the
pendency of the proceedings, upon such terms as may be just,

. (h) The levylug officer In all cases shall retain physical possession of
the property levied upon If it is capable of physical possession, orin the
cune of property not capable of phyalenl possession, the levy shall remaln
in tull force and effect, pending the final determination of the claim to
exemption, However, no sale under execution shall be had prior to such
finel determination uniess an order of the court hearitig the claim for ex-

smption shall so provide.



(1 At such hearing, the party claiming the exemption shall have the
burden of proof. The affldavits and counteraffidqvits shall be filed
by the levying officer with the court and shall constitute the pleadings,
sbject to the power of the court to permit an amendment in the Inter-
ants of justice. The affidavit of exemption shall be deemed controverted
by the counteraifldavit and both ahail be recelved in evidence. Nothing
herein shall be construed to deprive anyone of the right to m jury trial
in any case where, by the Constitution, such right 1s given, but a jury
trial may be walved In any such case In like manner aa in the trial of an
action. No findings shall be required in & proceeding under thiz sectlon.
Whan the hearlng 1x before the court sitting without & jury, and no evi-
dence other than the affidavit and counteraffidavit 1s offered, the court,
§f aatintied that sufficient facts are shown thereby, may make its deter-
mitation thereon. Otherwiae, it sha!l order the hearing continued for the
production of other evidence, ora! or documentary, or the filing of other
affidavite and counteraffidaviths, At the conclusion of the hearing, the
court shall give judgment deternsinlng whether the claim to exemption
shatl be xliowed or not, In whole or in part, and may glve judgment de-
termining the priority or division of payment between ona or more cred-
{tors from nonexempt earnings under the provisions of Bection 890.8,
which judgment shall be determinative as to the right of the creditor to
have the property taken and held by Lhe officer or to subject the prop-
arty to payment or other satiafaction of his judgment. In such judgment
the court whall make all proper orders for the disposition of such property
or the proceeds thereof. :

- {§) A copy of any judgment entered in the trisl court shall be forth-
with tranamitied by the clerk to the levying officer in order to permit such
officer to either release the propetty attached or to continue to hoid [t o
nell it, 1n mecordance with the provislons of the writ previously dellvered
to him. Buch officer, unless an appesl from the judgment is walved, or
. the judgment has otherwise become final, shall continue to hold such
. property under attuchment or execution, contintlog the sale of any prop-
arty held under execution untif such judgment becomes final. However,
if a claim to exemption under Section 680.6 in allowed by such judgment,
the debtor shali be entitled to a release of the earnings so exempted at
the expiration of three daya, uniess otherwise ordered by the court, or
unless the levying offlcer shall have been served with a copy of a notlee
of sppeal from the judgment. ,
(k) When any documents required hereunder are served by mall, the
p:ovislnns of this code relating to service by mail shall be applicable
thereto. . ' : ‘

(Iy Whenever the time allowed for an act to be done hereunder is ex-
tended by the court, written notice thereof shall be given promptly Lo the
opposing party, unless suck notice be walved, and to the levying officer.
_ {m) An appeal lles from any judgment under thls section. Buch appeal

shaifl be taken in the manner provided for appeals in the court in which the
proceeding 1s had, .
(Added by Btats.1970, c. 1623, p. 8078, § 60. Amended by Stats.1972, c.
849, p. 1208, § 2, urgency, eff. Aug. 9, 1972; Stats,1874, c. 1251, p. 2706,

§ 8, operative July 1, 1076 Stata. 1976, ¢ 437, p. —, §47.)
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§ 890.31 Exemptions) tax lisbility

In cases in which & warrant or notice of levy 1y issued by the Btata of Cali-
fornia, or & department or agency thereof, pursuant to Sectlon 1755 or 1788
of the Unemployment Insurance Code, or Sectlon 6776, T881, 9001, 10111,
18804, 28191, 30341, or 92365 of the Revenue and Tuxatlon Code, for the col-
lection of tax Habllity owed to the state, & department or agency thersof,
the tax debtor shall be entitled to the exemptions provided In Bectivns 690.1
to 890.29, incluslve, gnd all the provisions of Section 690.50 shall be wppli-
eable to the swapertion and determination thereof. The superior court of the
eounty, or city and county, In which the property levied upon Is located shall
have juriediction to hear and determine the validity of the claim of exemp-
tion or the value of the properiy claimed exempt, whether or not the value
of the property determines the right to exemptlon, in like manner as if the
property were levied upen by writ of execution issued by such court.
{Formerly § 690.27, added by Stats.1983, c. 1796, p. 3850, § 8. Amended
by Btats.1989, c. 694, p. 2667, } 8; Stats.1981, c. 1020, p. 2712, § 12. Re.
numbered § 680.51 and nmended by Gtats.1970, c. 1083, p. 3077, § 5.1; Stlta
1971, ¢, 878, p. 1716, § 2.)

§ 880.52 Judgment for price or of foreclosure; ho exemptlon

Except as provided in Section 690.238, nho artlele, however, or specles
of property, mentioned In SBection 680.1 to 630.29, Inclusive, of thia code
tn exempt from execution Issued upon & judgment recovered for ita price,
or upon a judgment of foreclosure of a mortgage or other lieh thereon,
(Formetly § 600.50, added by Stats.1936, ¢. 723, p. 1971, § 26. Renumbeted
§ 8690.52 and anended by Stats.1970, ¢, 1623, p. 3078, § BS. Amended by
Stata. 1874, c. 1251, p. 2711, § 5, operative July 1, 1975



Nemorandum 77-2
EXNIDIT 3
Niscellansous California Statutes

I

CIVIL CODE $§ -1237-130k

TITLE 5. HOMESTEADS

CHAPTER 1. GENERAL PROVISIONS

8 1237. Property constiluting homestead

The homestead consists of the dwelling house {n which the claimant ri-
.sides, together with cutbuifdings, and the land on which the same are situ-
al.ted, gelected aa in this title provided.

The dwelling house may be in 8 condominium, as defined In Section TR3
of the Civil Code, a planned development, as defined in Section 11003 of the
Business and Professions Code, n atock cooperative, as defined in Section
11503.2 of the Busihess and Professions Code, or & community apartment
project, as defined in Section 11004 of the Business and Professions Cude,
or may be situsted on real property held under long-term lease rather than
a freehold. In wuch cases, an agreement, covenant, or restriction between ar
binding upon the owners of a title, interest, or estute In & condominium,
planned development, stock cooperative, or commuaity apartment project; or
& lien arleing under such sgreement, covenant, or restriction, or an under-
lyitg lease or subleass, indebtedness, security, or other interest or obligs-
tlon may be enforced in the swme manner as if no honiestead were de-
clared, and the homestead shall include the interest in and right to use
common areas and other appurienancea aubject to the terms and conditions
applicable thereto. For the purposes of this section “long-term lease™ is

A loase of 30 years or niore. o ,
(Amended by Stata.1970. . 887, p. 1316, § 1, Stata.1974, c. 281, p. 677,
1)

§ 123375 Quasi-community property and separate property defined
As used in this title;

(») “Quasi-community property” means real property aitusted in this
state herstofore or hereafter ncquired in any of the following WaYys!

(1) By sither spouse while domiclled elsewhere which would have been
community preperty if the spouse who acquired the property had been dom-
iciled iy this state at the time of ita acguisition.

(2 In exchange for real or personal property, wherever nituated, which
would have been community property if the apouse who acquired the prop-
erty sv exchanged had been domiciled in this state at the time of itn acqui-
sitlon. ' .

(b} “Beparate property’ does not include quasi-community property.

{Amended by Btats.1970, c. 312, p. 707, 41

§ 1238, Property from which selected; property delined
If the claimant be married, the homestead may be selected :
(a) From the community property: or

/



{b) From the quasi-community propetty; or _

(c) From the property held by the spouses as tensnts {n common or in
joint tenancy or from the separate property of the husband or the wife.

When the ciaimant is not married, but in the head of & family, within the
menalng of Section 1261, the hamentead may be peloctad from any of his or
her property. T the elaimant be an unmarried person, other than the head
of a family, the humestend may be selected from any of his or her proparly.
Property within the menning of this title, includes any freehold tltle, Inter-
ent, or estate which vests In the claimunt the lmmediaie right of possesslon,
even though such a right of posscasion (s not exclunive, and inchudea land
held under long-term lesse, za specified In Section 1237, and ownership
righta in & condominium, planned development, sioek cooperative, or commu-
alty apartment project even tkough the title, interest, or estate of the con-
dominium, planned development, stock cooperative, or community apartmant
project is ia a Jsanehold or sublessehold, ' .

(Amended by Stats.1970, c. 687. p. 1316, k 2; Stats.1578,c. 463,p. —, § L.)

'§ 1240. Exemption from execution or forved sale

EXEMPT FROM FORCED 5ALE, The homestead is exempt from exe-
cution or forced sale, except as in this Title provided.

(Enacted 1872.)

§ 1241. Execution or forced sale; when subject to

The homestead is subject to execution or forced sale in satisfac-
tion of judgments obtalned: *

1. Before the declaration of homestead Is recorded, and which,
at the time of such recordation, constitute iiens upon the premises,

2 .On debts secured by mechanics, coniractors, subcontractors,
artisans, architects, bullders, laborers of every clasg, materiaimen's or
vendors’ llens upon the premises.

3. On debts secured by encumbrances on the premises executed
and acknowledged by husband and wife, by a claimant of a marrled
person’s separate homestead, or by an unmarried claimant.

4. On debts secured by encumbrances on the premises, executed

and recorded before the declaration of homestead was filed for
record.
(Enacted 1872, Amended by Code Am.1873-74, c, 612, p. 229, § 146;
Code Am.1880, c. 41, p. 7, & 17; Stats.1887, c. 71, p. B1, § 1. Stats.
1951, c. 1109, p. 2865, § 1; Stats.1957, ¢, 1317, p. 2639, § 1; Stats.
1959, c. 1805, p. 4290, § 2.)

§ 1242. Conveyance of homestend; restrictions

Except as provided In Chepter 2a (commencing with Section
1435.1) of Diviston 4 of the Probate Code where one or more spouses
is incompetent, and except in the case of a married person's separate
homestend, the homiestead of a married person cannot be conveyed or
encumbered uniess the instrument by which it is conveyed or encum-
bered is executed and acknowledged by both husband and wife or un-
less each spouse executes and acknowledges a separate instrument 80

.



conveying or encumbering the homestead In favor of the same party
or his successor In interest; provided, however, that a conveyance of
the homestead between husband and wife need be executed and ac-
knowledged only by the spouse conveying, and unless the one convey-
ing expresaly reserves his homestead rights, the spouse to whom the
conveyance is made may convey or encumber the homestead property
in the same manner and to the same extent as though no homestead
had bheen declared.

(Enscted 1872. Amended by Stats.1951, ¢. 438, p. 1421, § 1; Stats.

1857, c. 1619, p. 2566, § 1; Stats.1959, c. 125, p. 2016, § 24; Stats.
195901805[)4291.!3}

§ 1243. Abandonment; dectarstion or COUVeyaNoe

Except as provided in Chapter 2A (commencing with Section
1435.1) of Divislon 4 of the Probate Code where one or both spouses
are incompetent, a homestead can be abandoned only by:

1. A decleration of abandonment executed and acknowledged by
the husband and wife, jointly or by separate instruments, If the
clalmant is married.

2. A declaration of abandonment or a conveyance by the claim-
ant If unmarried.

3. A declaration of abandonment or a conveyance by the
grantee named in a conveyance by which one spouse conveys the
homestead to the other spouse without expressly reserving hls home-
stead rights,

4. A conveyance or convevances by both upouses RS provlded in
Sectlon 1242,

5. A declaration of abandotiment or a conveyance by the claim-
ant alone In the case of 8 married person’'s separate homestesd.
(Enacted 1B72. Amended by Stals.1949, c. 772, p. 1500, § 1; Stats.
1951, c. 438, p. 1422, § 2; Stats.1959, c. 125, p. 2016, § 25; Stats. 1959,
c. 1805, p. 4201, § 4; Stats.1953, c. 1960, p. 4564, 8 1.)

§ 1244. Declaration of abundonment; effectusl from recosding
A decliaratlon of abandonment Is effectual only from the time it
" is recorded in the office In which the homestesd was recorded.

" (Enacted 1872, Amended by Siats.1967, ¢. 79, p. 981, § 4.}

§ 1245. Execution against homestead; time for application for
sppolntment of appralsers; expiration of Hens; sub-
sequent leviea prohibitad

Whet an execution for the enforcement of a judgment obtained
in a case not within the classes enumerated in section one thousand
two hundred and forty-one is levied upon the homestead, the judgment
creditor may at any time within sixty days thereafter apply to the
superior court of the county In which the homesteand Is situated for
the nppointment of persons to appraise the value thereof, and if such
application shall not be made within sixty days after the levy of such

3



execution the llen of the executlon shall cease at the expiration of said
period, and no execution based upon the same judgment shall there-
after be levied upon the homestead.

{Endcted 1872, 'Amended by Code Am.1880, c. 41, p. 7, § 18; Stats.
1911, c. 435, p. 888, § 1)

§ 1246. Execution sgainst homestesd; petition; contents

The application must be made upon & verified petition of the judg-
ment creditor showlng:

1. The fact that an executlon has been levied upon the home-
stead within 60 days prior to the filing of sald petition.

2. A description of the homestead and the name of the claim-
ant.

3. That the value of the homestead, over and above alt liens
and encumbrances thereon, exceeds the amount of the homestead ex-
pmption.

4. That ng previous execution arising out of the same judgment.
has been levied upon sald homestead.

{Enacied 1872. Amended by Stats.1911, c. 436, p. B8B, § 2: Stuls.
1945, c. 789, p. 1476, § 2.)

§ 1247. Executlon egainst homenstead; petition; filing
The petition must be filed with the clerk of the superior court.
(Enacted 1872. Amended by Code Am.1880, c. 41, p. 8, § 1%} ‘

§ 1248. Execution against homestead; service of petition and
notlee of hearing; fallure to serve; termination of
exoctution len

Within ninety days from the date of filing the petition, a copy
thereof, with the notice of the time and place of hearing, must be
~ served upon the claimant or his attorneys at least two days before
the hearing; and if such notice shall not be so served, the len of the
execution shall cease at the expiration of maid period of ninety days,
and no execution based upon the same judgment shall thereafter be
levied upon the homestead.

{Enacted 1872, Amended by Stats.1911, c. 436, p. 889, § 3.)

§ 1249. Execntion against homestesd; appointment of appraisers

At the hearing the Judge may, upon proof of the service of a
copy of the petition and notice, and of the facts stated in the petl-
tion, appoint three disinterested residents of the county to appralse
the value of the homestead,

(Enacted 1872.)



§ 1280. Execution sgalnst homestead; oath of appraisers

The persons appointed, before entering upon the performance
of their duties, must teke an cath to faithfully perform the same.
{Enacted 1871.) *

§ 1251. Execution agalnst homestead; appraisal; determination
of divisibility of lnmd

They must view the premises and appraise the value thereof,
and if the appraised value, less the aggregate of all lens and encum-
brances thereon, exceeds the homestead exemption they must deter-
mine whether the land claimed can be divided without material in-
Jury. . o
{Enscted 1872. Amended by Stata.1945, c, 789, p. 1476, § 3.}

§ 1252. Execution against homestesd; report of appralsers

Within 15 days after their appointment they must make to the
judge a report in writing, which report must show the appraised
value, the amount of ell liens &nd encumbrances, and their determine-
- tion upon the matter of & division of the land claimed,

(Enacted 1872. Amended by Stats. 1945, c. 789. p. 1476, 1 4.)

§ 1253, Execution against homestead; order setting off
homestead; enforcement against remalnder

If, from the report, it appears to the judge that the land claimed

can be divided without material injury, he must, by an order, direct the

appralsers to set off to the claimant so much of the land, including the

residence and outbulldings, as will amount in value to the homestead

exemption over and above all liens and encumbrances, and the execu-
tion may be enforced against the remalnder of the land.

{Enacted 1872. Amended by Stats.1945, ¢, 789, p. 1476, § 5.)

§ 1254. Execution sgainst homestead; order directing sale

If, from the report, it appears to the judge that the land clatmed
exceeds in value, over and above alt llens and encumbrances thereon,
the amount of the homnestead exemption, and that it can not be di-
vided, he must make an crder directing its sale under the execution.

{Enacted 1872, Amended by Stats.1945, c. 789, p. 1477, § 6.)

§ 1255. Execution against homestesd; minimum bids

At such sale no bid shall be recelved, unless It exceeds the amount
of the homestead exemption plus the aggregate amount of all liens
and encumbrances on the property.

{Enacted 1872. Amended by Stats.1945, c. 789, p. 1477, § 1)
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§ 1256. Execution mgainst homestead; sale; distribution of

procesds

If the sale is made, the proceeds thereof must be applied In the
following order of prlority, first, to the discharge of all llens and
encumbrances, if any, on the property, second, to the homestead clatm-
ant to the amount of the homestead exemption, third, to the satisfac-
tion of the execution, and fourth, the balance, If any, to the homestead
clafmant,

(Enacted 1872. Amended by Stals.1945, c. 789, p. 1477, § 8.)

l 1387. Execution against homesiend; protection nf nnu plll elaln-
ant ,

‘The monty paid to the claimant is entitled, for the period of six mﬂm
thersufter, to the aume protection againat legal procdes and tiw Yoluntery
dfsposition of the husband or wife, which the law glves to the bo-tud
(Amlnded by Atate.18786, c. 4683, p. —, § 8.1

5, 1360, Persors who may seloct homesteads; vllut!oa; lm in-
crease in value

Homastends may be setected and cleimed :

1. By any head of a family, of not exceeding thirty thousand dﬂﬂln
{$30,000) in actual cash value, over und above &il liens and encumbrances on
the property at the times of any levy of exscutlon thereon,

2. By any person 85 years of age or older, of not exceeding uun; tho\l
sand dollurs (£30,000) in actual cash vajue, over and above all liena xnd en-
cumbrances on the property at the time of any levy of execution thereon.

3. By eny other persvn, of not exceeding fiftesn thousand doliars ($16.-
000} in actusl cash value, over and gbove all liens and encumbrances.

.Any doclaration of homestead which has been flled prior to January 1,
1877 shail be deemed to be amended on such date by increaalng the value of
any property selected and claimed to the value permitted by this seetion on
such date to the extent that such incresse does not impair or defeat the right
of any creditor to execute upon the property which exlsted prior to such
date.

(Amended by Stats.1970, c. 319, p 734, § 1, operative Jan. 1, 19’!1. Siats,
1976, c. 182, p. — & 1.}

% 1281, Head of lamily defined

The phrase “head of r family,” a8 used in this titie, includes within its
menhing :

1. The husband or wife, when the cluimant is & married person.

2. Every person who has residing on the premisea with him or her, and
under his or her care nnd maintenance, either:

tat His or her minor chilid, or nioor grandehild, or the minar child of
his or her deceased wife or husbamd

ih} A minor brother o sister, or the minor child of @ deceazed rther
or sinter;

tct A father, mother, wrandfather, ov grondmuther,
(1} The father. mother, grandfather or grawkmoether of o deceasod hins-

band or wife;



" -re) An unmarricd ister or hrother, or any other of the relatives mentioned
in this section, who have attained the ape of majority, and are unable to take
care of or support themeelves. .
( Amended by Stats. 1978, ¢, 463,p. — § 4)

.

‘_CHAI’TEH 2. HOMESTEAD OF THE HEAD OF A FAMILY

§ 1282, Declaration of homesiead; execution and acknowledgment; re-
cording
In order to select & homestead, either spouse or head of w family must
executs and acknowledge, in the same manner us & grant of real property in
ackriowledged, a declaration of homestend, and file the same for record.

{ Amended by Stata.1878, c. 483, p. —. § 5.}

§ 1283. Declaration of homestead; contents; evidence

The declaration of homestend must contain:

1. A stetement showing that the person making it is the head of &
family, and if the claimant (s married, the name of the spouse; or, when
the declaration (s made by & married person without the joinder of hia or
het spouse In the execution and acknowledgment of the declaration, showing
that the other spouse has not made such decinration and that he or she there-
fore makes the declaration for their joint benefit:

2. A statement that the person making It {s residing on the premises,
and claints them uo & homestead ;

8. A description of the premises; .

4. Such declaration of homestead tay further contaln a statement of the
character of the property sought to be homesteaded, showing the improve-
ment or improvements which have been affixed thereto, with sufficlent de-
tall to show that it ia & proper subject of homestead, and that no former
declaration has been made, or, If made, that it has been abandoned and if it
contalnd such further statement and the declaration is supported by the af-
#idavit of the declarant, annexed thereto, that the matters therein stated are
true of his or her own knowledge, such declaration, when properly recorded,
shell be prima facie evidence of the facts therein stated, and concluaive evi-
dence thereof in favor of & purchaser or encumbrancer in good faith and for
4 valusble consideration. .

The declaralion of & homestead shall not affect the property rights of
spouses aa between themselves other than as provided by this title. .

( Amended by Stats.1970, c. 80, p. 93, § 1; Stats.1976, c. 463, p. —, § B.)

§' 1264, Declarstion of homestoad; place of recording
DECLARATION MUST BE RECORDED. The declaration must be re-
eordedintheofﬂneoftheﬂecorderofthecountylnwhlchthehnd

is situated.
(Enacted 1872.)



§ 1265. Establishment of homestesd; descent on death of
claimant; exemption .

From and after the time the declaration iz filed for record, the
premises thereln described constitute a homestead. If the selection
was made by 8 married person from the community property, or
from the quasi-community property, or from the separate property of
the spouse making the selection or joining therein, and if the surviv-
ing spouse has not conveyed the homestead to the other spouse by & -
recorded conveyance which falled to expressly reserve his homestead
rights as provided by Section 1242 of the Civil Code, the land so se-
lected, on the death of either of the spouses, vests in the survivor, ex-
cept in the case of a marrled person's separate homestead, subject to
no other lability than such as exists or has been created under the
provisions of this title; in other cases, upon the death of the person
whose property was selected as e homestead, it shall go to the heirs
or devisees, subject to the power of the superior court to asslgn the
same for a limited period to the family of the decedent; but In no
case shall It, or the products, rents, lssues or profits thereof be held
lidble for the debts of the owner, except as provided in this title; and
should the homestead be sold by the owner, the proceeds arising from
such sale to the extent of the value allowed for a homestead exemp-
tiont as provided in this title shall be exempt to the owner of the
homestead for & period of six months next following such sale.

(Enacted 1872, Amended by Code Am.1873-74, c. 612, p. 231, § 158;

CodeAm.1880, c. 41, p. B, § 20; Stats.1909, c. 637, p. 872, § 1;

Stats.1911, c. 45, p. 61, § 1; Stats.1951, c. 438, p. 1422, § 3; Stats.
1959, c. 1805, p. 4291, § 5; Stats.1961, c. 636, p. 1842, 13 - -

§ 1265a. Relnvestment of proceeds of sale; effect of new decls-
ration

If the proceeds arising from the ssle of property selected as a
homestead are used for the purchase of real property within the period
of six months following such sale, the property purchased may be se-
lected as a homestead in the manner provided in this title within the
period of stx months following such sale, and such selection, when the
declaration has been flled for record, shall have the same effect as
it it had been created at the time the prior declaration of homestead
was filed for record.

(Added by Stats.1939, c. 515, p. 1902, § 1) |
Chapte'r 3
HOMESTEAD OF OTHER PLRSONS

§ 1266. Declaration of homestend; execution and acknowledg-
ment

MopE oF SELECTION. Any person other than the head of & family,
in the selection of s homestead, must execute and acknowledge, in
the same manner as a grant of real property Is acknowiedged, a
“Declaration of Homestead.”

(Enacted 1872.) g
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§ 1267. Deocisration of homestead; contents; evidence

The declaration shall contain everything requlred by the second
and third subdlvisions of Sectlon 1263, and in additlon thereto may
contain the statement and affidavit provided for by subdivision 4 of
. such section, with like effect as therein provided. If the homestead is
selected and clalmed pursuant to subdlvision 2 of Section 1260, the
- declaration shall also contain a statement that the person making it
Is 65 years of age or older.
(Enacted 1872, Amended by Stats.1927, c. 491 p. 829, § 1; Stats.
1989, c. 564, p. 1190, § 2; Stats.1969,c. 1099, p. 2098,43.). - .

. § 1268, Deciaration of homestead; place of recording =
DECLARATION MUST BE RECORDED, The declaration must be re.
. corded in the office of the County Recorder. of the cmmty In which
the land is situated,

(Enacted 1872,)

. § - 1269. . Establishment of homestesd

ErfECT OF FILING FOR RECORD THE DECLARATION OF HOMESTEAD.
From and after the time the declaration i3 filed for record, the land
described therein is o homestaad :

‘.__tEmetedmn}

' CHAPTER 5. MARRIED PERSON'S SEPARATE HOMESTEAD

. llﬂﬂ Deellution following detres ot Ianl separation or dluolution
_ of marriage; execution and ncknowledgment

Following the entry of & judgment decreelng legal soparation of the par-
tiea or an interlocutory judgment of dissolution of & marriage, sach spouse
may execute wnd acknowledge in the same manner ae g grant of res! property
is mciknowledged, & declaration of & married person’'s separate homestead
from the separate property of the spoure 20 declaring sams, or from any
property awarded to such apauae by sald judyment,
{Amended by Btats. 1971, ¢, 1210, p. 2325, 8 2) f

§ 101, Contents of declaration
The declaration must contaln:

(1) A statement that the declarsnt 13 @ married person, and that there i»
in axistence a judgment decreeing legs! ssparation of the partles or an in-
teriocutery judgment of dissolution of the marriuge betwasen declarant and
hin or her spouws.

(2) A statement showlng that declurant is the head of « family, as de-
fined in this chapter, 1f auch is the case. N

(3} The matters required by the second and third subdivisions of Bec-
tion 1283, and in addition thereto may contain the statement and affidavit
provided for by subdivislon 4 of said section, with like effect as ﬂumln pro-
vided,

(Amznded by Stats.1971, c. 1210, p. 2528, § 8.)

g



§ 1302. Head of & famlly; definition

For the purpose of this chapter, the phrase “head of a family”
includes every person who has residing on the preinises with him or
her and under his or her care and maintenance one or more of the
persons enumerated In paragraphs (a), (b), (¢}, (d) and {e) of sub-
division 2 of Section 1261, and such person shall recelve the exemp-
tion allowed the head of & family by Section 1260. Any married per-
son declaring a homeatead under this chapter who is not the head of
a family, as defined in this section, shall receive the exemption al-
lowed other persons by Section 1260.

{Added by Stats.1959, c. 1805, p. 4290, § 1.)

§ 1303. Rocordation of declaration; establishment of homestead

From and after the time the declaration Is recorded in the oftice
of the recorder of the county in which the land is situated, the land
described therein iz 8 homestead. . .

(.Added by Stats.1959, c. 1805, p. 4290, § 1.)

§ 1304. Sabsequent reconcilistion of parties: dismissal of disseluiion ac-
tion; joint protection homestead; reduction of exeomption
When & homestead hins been declared under this chapter by & married per-
son following the entry of an Interlocutory judgment of dissolution of 2
marriage upon property awarded to such person by such judgment, a subse-
quent reconcllintion of the parties when evidenced by a dismissal of such
dissolution action executted by hoth parties or their sttorneys of record shall
teansform such homestead into a joint protection homestead, which shall
thereafter have the foree and effect of & homestend selected under Chapter
2 of this title, If each stuch merried person has selected & homestead under
this chapter, and such & dismissal has been filed ufter reconciliation, one of
the homestesds must be abandotied ot the exemption under each shall be re-
duced by one-half,
(Amended by Siata 1971, c. 1210, p. 29286, § 4.)

EDUCATION CODE

21100. Any person desiring in his lifetime to promote the public
welfare by founding, endowing, end maintaining within this state a
univensity, college, school, seminary of learning, mechanical
inistitute, museum, botanic garden, public park, or gallery of art, or
any or all thereof, may, for such purposes, by grant in writing convey
to a trustee, or any number of trustees, named In the grant, and to
their successors, any property, real or personal, belonging to him and
situated within this state. If he is married and the property is
community property, then both husbund snd wife shall join In the
grant. : .

£1114. The grant shall be executed, acknowledged, and recorded
in the same manner as is provided by luw for the execution,
scknowledgment, and recording of grants of reul property.
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¢ 21115. No juit, ection, or proceeding shall be commenced or
maintsined by any person to set aside, annul, or sffect the
conveyance, or to affect the title to the property chnveyed, ot the
right to the possession, or to the rents, issues, and profits thereof,
unless the action:is commenced within two years after the date of
fling the grant for record. No defense shall be made to any suit,

" action, or proceeding commented by the trustee or trustees named

in the grant, or their successors, privies, or persons hoiding under
them, which involves the legality.of the grant, or affects the title to
the property conveyed, or the right to the possession, or the rents,
issuee, and profits thereof, unless the defense is made in a suit, action,
gled oce commenced within two years after the grant has been

21116. The property conveyed Ii‘y “tll:: ant shall not, after alupre

of two years from the date of the or record of the grant, be
subject to forced sale, under execution, or judicial proceedings of un

_ 'kiud.i_ldnstﬂngnntw.orhhpdviu.unleuthgmuonundm

" the exscution i imued, or the proceedings under which the ssle i
.- prdered, has been commenced within two years after the grant has
been filed for record. No property shall be subject to sxecution
forced sale under any judgment obtained in any proceodlng
instituted within two years, if there is other property of the tor,
mbjecttoemnﬂmorfmud:ﬂewfﬂeienttoumfythej .
Notmmuu:mﬂohmntumdlhﬁbewmmadtom
mechanics’ or laborers’ liens. :

21140, Any person intending in his lifetime or by will or trust
. deed, to operate after his death, to found, maintain, and perpetuate

'in-this state a public library, museum, gallery of art, or sny or sll
. thereof, for the diffusion of mechanical, scientific, artistic, and

~ generul knowledge, may for that purpose, convey in writing by
words denoting « gift or grant to one or more.trustees numed in the
gift or grant, and to their successors, any library or collection of books
and works, for the public library, or uny museum, or gallery of art in

- this state. - S

. 21188 No suit, action, et proceeding shall be commenced or
_ maintained by any person to set aeide, annul, or affect any gift, grant,
_ or conveyance, or to affect the titie to the property conveyed, or the
sight to the possession or to the rents, issues, and profits thereof,
unles the action is commanced within two years after the date of the

~ filing of the grant for record. ‘ '

£2005. The right of a person to an annuity, s reticemnent salury, or
a retirement allowance, to the return of contributions, the annuity,
tetirement salary, or retirement sliowance (tself, any optional
benefit, any other right or henefit accrued or uccruing to any person
under this part, and the moneys in the fund created:under this part
are not subject to execution, garnishment, attachment, or any uther
process whatsoever, and arc unassignuble except as. specifically
_ provided in this part. o
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PINANCIAL Copt

P 16008 Kxemplien Trom axscution

The shares aud certiticates for funds roceived of member of any eredit unton and
lﬂthmuhﬂmmmﬁnhnmmdeertlﬂu;umumpttmubnn:lm-

v and procesdings supplenentary thersto, to amount of coe thowsund five

:ﬂhﬁmmmm The procedure sot forth tn Bection 600.50 of the Code of
‘Clvll Procedure ahall be followed In claimisg the exemption from execution pures-
alit to this section.
‘{Amunded by Htate.10T1, c. 028, b 1229, § 1))

§ 17410. Execution; attachment; status of funds

Escrow or trust funds are not subject to execution or attachment
in any clalm against the licensee or person acting us escrow agent, and
in no Instance shall such escrow or trust funds be considered or treated
29 &n asset of the llcensee or person performing the functlons of an eg-
crow agent. (Stats.1951, ¢, 364, p, 1112, § 17410, as amended Stats,
1961, c. 475, p. 1571, § 35.) .

GOVERDENT OODE

§ 9380.3 xxemption trom ; . 'The right
of & person to any benefit or right under this chapter and the
mhﬂnmwmﬂmntMmmtmuthm
ﬂm,nnushmmt,maemm,ormoﬂmmmm.mﬂ
mlm-luubhmptnmcmmlyprwmdlnthhm. (Add-
od Btats. 1947, c. 879, p, 2083, § 1.}

§ 21201. Exemption from Process, unsasignability. The right
of a person to any benefit or other right under this part and the mon-
ey in the Retirement Fund s not subject to execution, garnishment, at-
tachmenlt, or any other process whatsoever, and are unassignable ex-
cept as specifically provided in this part. (Added Stats. 1845, ¢, 123,
p. 601, § 1.) ‘

§ 31452,  Retirement slowsaoes exempt trom taxation and other
.. provess

The right of & person to & pension, annuity, retirement allowanos,
return of contributiona, the pension, Annuity, or retirement allowance,
any optional benetit, anyotherrightnmadonccnﬂngwlnypemn
mduthhehnpm.thamnymuiehmdcxutMormﬁnmmdar
this chapter, and any property purchassd for investment purposes pus-
. suant to this chapter, are exempt trom taxation, including any inherit-
ance tax, whether state, county, munielpal, or district, ahd from any
law relating to bankruptey or insolvency. They are not subject to exe-
cution, garnishment, attachment, or any other process of court what-



soever, and are uncssignable except as specifically provided In this
chapter. (Added Stats. 1947, c. 424, p. 1263, § 1, as amended Stats.
1949, ¢. 199, p. 430, § 1; Stats.1955, c. 1503, p. 2745, § 1.)

§ 31913, Exemption from taxation; baukruptey or other proo-
sss} asaignment prohibited ' :

That portion of the wages of any peace officer deducted or to be
deducted undar this chapter, the right of a peace officer or other per-
son to an annuity or pension, and all his rights in the fund are exempt
from taxstion snd from the operation of any law relating to bankrupt-
oy ot and shall not be attuched or taken upon execution or
other process of any court. An amignment of any right in or to the
hml(:u or :o;}ny pension or annulty s vold. (Added Stats. 1047, c. 424,
p. 3

§ 32210. Tiie to property; exemption from iaxation, bank-
: ; ruptoy or other prooess; aselgmment prokibited -
The title to all property acquired pursuant to this chapter shall be
taken In the name of the county, The title to any money which be-
eomuduetuanymembenhaunotpanrmmﬂummtyorwﬁtyﬂu
protection district to him unti] he is entitled thereto under this chapter.
That portion of the wages of any member deducted or to be deducted
undet this chapter, the right of a member or other person to ah annuity
or pension, and all of his rights in the fund are exempt from taxation
and from the operation of any law relating to bankruptey or inselvency
and shall not be attached or taken upon execution or other process of
any court. An assignment of any right in or to the funds, or to any
penliun or anmuity s vold. {Added Stats.1947, c. 424, p.1297,1 1)

BARBONS & NAVIOATION CODE

) 4054 Exeontion of wrlt by ofticer; autherity of officar |

The sheriff, mucshnl, or constable to whom the wrik In divected wid delivered ahatl
sxecnte it without detey, and shall attnch and keep in hin custody the veasei, 1mecd
thetein; with its tuckle, appurtenances, appilacces, furninhings, ned furniture, vt
discharged In due course of law; but the stierlff, marshal, or constsble In nnt &v-
thorised by any such writ Lo interfore with the ‘dischinrge of any merchandise on
board of auch vossci or with the removel of wny trunks or other property ol pas-
sengers, or of the capteln, mabr, seamen, atewnrd, cyok, or nther wrsons employed
on hoard. .

{Added by Btata.1970, c. 1341, p. 2403, } 11}

"~ HEALTH & SAYETY CODE

§ 7825. Proceeds of sale of land; use

Money payable or to become payable as the purchase price or on
account of the purchase price of unused lands, or lands from which
&ll remains have been removed Js not subject to garnishment, attach-
ment or execution, but shall be used exclusively for any or ali of the

following purposes:
/13



(a} Acquisition of lands and improvements for cemetery pur-
poses, .

(b) Disinterment, removal, and reinterment of bodles, pursuant
to this chapter.

(c) Endowment vare of graves, markers, and cemetery embel-
lishments,

(d) The payment of expenses incldental to the disinterment, re-
m‘m!, and reinterment.

. (e) Any other purpose conaiatent with the objects for which the
cemetery authority owning the cemetery la created or organlzed.

(Stats.1939, c. €0, p. 692, § 7925. Amended by Stats.1939, c. 1071 p.
2096; Stats.1951, c. 178, p. 424, § 8.}

§ 32508. Limitation period for sult affecting conveyance or
rights in connection therewlth

No sult, action, or proceeding shail be commenced or maintained
" by any person to set aside, annul, or affect the conveyance or the title
to the property conveyed, or the right to the possesslon, rents, Issues,
" and profits thereof, unless it is commenced within two years after the
date of filing the grant for record. Nor In any suit, action, or pro-
ceeding commenced by the trustee named in ithe grant, his successor,
privy, or any person holding under him shail any defense be made In-
volving the legality of the grant, or affecting the title to the property
thereby conveyed, the right to Iis possession, or 1he rents, issues, and
profits thereof, unless the sult, rctlon, or proceeding is5 commenced
within two years after the grant ts flied for record. After such filing
the property shall be exempt from execution and forced sale.

{Added by Stals.1953, c. 82, p. 805, § 1.3

§ 33124, Exemption of agency's property from levy and sale

" All property of an agency, inciuding funds, owned or held by It
for the purposes of this part shall be exempt from levy and sale by
virtue of &n execution or other judiclal process. Executlon or other
* judicial process shall riot isgue against such property of an agency nor
shall any judgment against an agency be a charge or lien upon such
property. This sectlon does not apply to or limit the right of obligees
to foreclose or otherwlse enforce any mortgage, deed of trust, or oth-
er encumbrance of an agency or ihe right of obligees to pursue any
" remedies for the enforcement of any pledge or llen given by an agen-
cy on lts rents, fees, or revenues,

{ Added by Stats. 1983, c. 1812, p. 3084, § 30

§ 34217. Exemption of suthority realty from execution, judicial
process, and judgment llen

Execution or other judiciel process shell nol issue against the

real property of an authorlty nor shall any judgment against an au-

. thority be a charge or lien upon ite real property. This sectlon does

not apply to or limit the right of ohligees to foreclose or otherwise

I



- enforce any mortgage of en authority or the right of obligees to pur-
sue any remedies for the enforcetnent of any pledge or llen glven by
an authority on its rents, fees, or revenues.

f Added hy Statsa. 1051, c. 710, p. 1980, § 1.}

INSURANCE CODE

§ 10407, Issunnce of certificate

If the commissloner finds that an applicant for a certificate of
exemption meets the appiicable requirements of thig article and those
requirements of this code, made applicable to such an applicant by
this article, and that the applicant 1s not formed, conducted or oper-
ated for profit or as a commercial insurance enterprise for the benefit
of any group oi* person rather than the relatively equal benetit of its
members, he shail register the applicant and tssue to it a certificate
of exempticn,

(Added by Stats.1941, c. 1060, p. 2748, § 2. Amended by Stats. 1943,
e, 957, p. 2840, § 1)

§ 10990. Fraternal bencfit socioty; soclety defined

Any lncorporated soriety, order or supreme lodge, withoul capi-
1al stock, conducted solely for the beneflt of its members and thelr
beneficiaries and not for profit, operated on a lodge systom with ritu-
alistic form of work, having a representatlve form of government,
and which makes provision for the payment of benefits in accordance
wlth this chapter, #s hereby declared to be a fraternal beneflt soclety.

When uged in this chapter, the word “society,” unless otherwise
indicated, shall mean fraternsl bencfit soclety.

(Added by Stats.1951, c. 1193, p. 3007, § 2.)

§ 11045. Exemption trom creditors’ claims

Money or other ald paid or rendered by any such soclety shall
not be liable, cither before or after payment, to attachment, or to be
applied by any legal or equltable procese or operation of law to pay
any liability of & member or any person having e right thereto.

(Added by Stats.1951, c. 1193, p. 3016, § 2.)

LABOR CODE

§ 2705 Logging; operating saw mil; required ﬂepouit;‘ viola-
tion; misdemennor

No person, agent or officer thercof, or logging contractor, or
sawmill operatlons contractor, engaged in the business of logging or
operating a sawmill for converting logs Into lumber, except in the
case of logging or sawmlll operations of persons having a free and
unencumbered title 1o the fee of real property In this State, of a mar-
ket velue sufficlent 10 pay the wages of every person employed in
connection with such operations in any perlod for which a single pay-
ment ol wages Is made, shell {all or neglect, before commencing work
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In any perled for which such single payment of wages is made, or for
four calendar wecks, whichever is the longer, () {o have on hand or
on deposit with a bank or trust company, in the county where such
business is conducted, or if there Is no bank or trust company in the
counly, then in the bank or trust company nearest such operations,
cash or rendily salible securities of n market value sufficient to pay
the wages of every person employed in connection with such opera-
tions for such prriod, or {(b) o deposlt with the Labor Commissioher
the bond of & surcty rompany euthorized to do business within the
State, acceptable 1o him, conditioned upon the payment of all wages
found by the Labor Commlissioner tc he due and unpaid In connection
with such gperations,

The vash and sccurities ot deposit hercinhefore referred to shall
not be commingted with other depostis, sceurities or properly of the
employer and shall be held in trust and shall not be used for any oth-
er purpose than paylng the wages due emplovees. Such moneys so
held in trust shall not be subject to garnishment, attuchrien! or exe-
cutlon by eny other creditor of the employer.

Any person, agent or officer thereof, or lopging cbnlravlm-, or
sawmlll operations coniractor, who violates this section is gullty of a
misdemesnor,

(Added by Stats 1957, ¢.. 593, p. 1690, § 1. Amended by Stats.1961, c.
318, p. 1359, § 1; Stats.1963, ¢. 178, p. 911, § 1) '

§ 270.6 Door-to-door selling or telephone solicitation; required
deposlt; violation; misdemeancr

No person or agent or officer thereof, without a permanent and
fixed place of business or residence in this state who uses or employs
any person in the door-to-door selling of any merchandise, or ih any
slmilar itinerant activity, or in any telephone solicitation, shall fail or
neglect before commencing work In any period for which any single
payment of wages is made or for four calendar weeks, whichever 1s
longer.

{a) To have on hand or on deposlt with a bank or trust company
in the county where such bustness 18 conducted, or If there 18 no bank
or trust company in the county, then in the bank or trust company
nearest such operations, cash or readily salable securlties of a market
value sufflclent to pay the wages of every person employed in connec-
tion with such operatlong for such perlod, or

(b} To deposit with the Labor Commissioner the bond of & sure-
ty company authorized tc do business within the state, acceptable 1o
him, conditloned upon the pryment of rll wages found to be due and
unpaid in connectlon with such operations under any provislon of this
code, or

{c} To deposit with the Labor Commissioner a time certificate
of deposit indleating that the person, agent or oifleer subject to the
provisions of this section hag depostted with a bank or trust company
cash payable to the order of the Labor Commissioner sufficlent o
pay the wages of every person employed In connection with such op-

erations for such period.



The rash and securities on deposit hereinbefore referred to shall
not be commingled with other deposits, securities, or property of the
employer and shall be held In trust and shell not be used for any oth-
er purpose than paylng the wages due employeeg. Such moneys so
held In trust shall not be subject to garnishment, attachment or exe-
cution by any other creditor of the employer,

Any person, or agent or officer thereof, who viclates thly section
fs gullty of a misdemeanor,

{Added by Stats. 1965, c. 329, p. 1437, § 1.)

§ 404, Garnlehment, attachmant, aad excostion; return of odsh; hend
Any money put up as & bond ntder Bections 401, 402 and 406 shall be * * &
{a) Exempt from exccutton sxeept in ah action between the employer and the
empioyee or applieant. nr thelr Reecennom or aelgng ;
M Returned to the employre or applleant together with averoed inteceat thereon,

Im—;edlntoly upan the teturn of the stvney of praperty entrusted to the employee
or applicant nznd wpon the falfllliment of the ngreement, subject only to (he dedue-
tlon necossury to bndance fecounts bebween the employer and emplayee ov eppll-
cunt.

{Amended hy Stets 1074, c. 1518, p A3R0, § 82, operatlve Jan. 1, 10T

§§ 14900-4909
Part 3
COMPENSATION CLAIMS
Chapter 1
PAYMENT AND ASSIGNMENT

§ 4900. Nonassigmabllity
No claim for compensatlon, except as provided In Section 96, iy
‘asslgnable before payment, but this provision does not affect the sur-
vival thereof.
(Stats. 1937, c¢. 90, p. 2B7, & 4900. Amended by Stats.1933, c. 555,
p. 1814, § 2.}

§ 4901. Exemption from debis

No clelm for compensation nor compensation awarded, adjudged,
or paid, is subject to be taken for the debta of the party entitled to
such compensation except as herelnafter provided.

(Stats.1937, c. 90, p. 287, § 4901.}

§ 4902. Prohluition againai payment to sitorney or sgent

No compeneation, whether awarded or yolunterily paid, shall be
paid to any attorney at isw or Ia fact or other agent, but shall be paid
directly to the claimant entitled thereto uniesa otherwise ordered by
the appeals board. o payment mede tc an attorney at iaw or In fact
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or other agent In vioigtiun of this section shali be credlied to the em-
ployer.

{Stats.1937, c. 00, p. 287, & 4502. Amended by State.1965, c. 1513, p.
3582, § 102, operative Jan. 15, 1866.)

§ 4903, Alowsble Bens

The appeals bourd may determine, and allow as llens ageinst any
sum to be pald as compensation, any amount determined ss hereln-
sfter pet forth in subdiviclons {a) through (g} of this section. If
more than one such llen be allowed, the appeals board may determine
the priorities, §f any, between the liens allowed. The liens which
may be allowed hereunder are as follows:

{a) A reasonable attorney's fee for legel services pertaining to

any cluim for compensation either before the appeals board or before

*any of the appellat> courts, and the reasonable disbursements In con-
nection therewlth,

(b} The ressonable expensa Ilncurred by or on behalf of the in-
jured employee, as provided by Article 2 of Chapter 2 of Part 2 of this
divisioh.!

(c) The reasonable value of the living expenses of an Injured
employee or of his dependents, subsequent to the injury,

(d} 'The reasonable burial expenses of the deceased employee, not
to exceed the amount providead for hy Section 4701.

(e} The reasonable living expenses of the wife or minor chlidren
of the Injured employee, or both, subseguent to the date of the injury,
where such employee has deserted or ls neglecting his family. Such
expenses shall be allowed In such proportion as the appeals board
deems proper, under application of the wife or guurdiun of the minor
children,

(f) The amountt of unemployment compensation disability bene-
fits which have been pald under or pursuent to the Unemployment
Insurance Code Int those cases where, pending a determination under
Diviglon 4 of this code,? there was uncertainty whether such bene-
fits were payable utuler the Unemployment Insursnce Code or pay-
uble hercunder; provided, However, that any Hen under this sub-
division shall be sllowed and peld as provided in Section 4904.

(g) The semount of unemployinent compensation benefite and
extended duration benefits paid to the injured employee for the same
day or days for which he recetves, or is entitled to recelve, temporary
total disability indemnity payments under this divislon; provided,
however, that any lien under this subdivision shail be allowed and
pald as provided in Sectlon 4904,

(Stats. 1937, c. 90, p. 287, § 4903. Amended by Stats. 1945, ¢ 50’?, P
1007, § 1; Stais 1947, c. 834, p. 1998, § 1; Sta1s.1949, c, 488, p. 837,
§1; Stats.1957, ¢. 1977, p. 3524, § 1; Stats 1963, c. 1556, p. 3140, § 1;
Stafs. 1965, o 1513, p. 3582, § 103, operative Jan, 15, 1966; Stats. 1967,
c. 1721, p, 4289, § 2.}



1 49001 Felmhbursamont for banafits gald or ssryjoss provided

The nppesin board, before {savlng Jin awerd or approval of any compromise of
olaiim, shall determine, on the banlx of licnn fled with It, wheibker uny benefiis hare
beon pald or servicea provided by a bealih care servier plan, o group disahllity pol-
ley, n weitinnured employee welfare bopefit plan, or a hosplin] serviee conteact,
and Ity award or approval shell previde for reimbeesement for beoeflts pald or
sarvices prisvided voder such plans am follows:

{x} When thd refercs insitown oo Award finding that gn (ajury or iliness arises out
of and In the course of employment. but denles the applicant relmbursement for
weif-procured medical costa solely becmine of 12ck of notloe to the applleant'a em-
bloyer of s noed for howpital, surgiczl, or mediced sare. dhe apprals beerd ohall
nevertheloss award u lew agrinnt the rmployec's recovery, to (he extent of bomedlite
pald ore:erﬂcu in':ml]ndf' for thedem:; of the Induntrisl Injury or iness, by »
health eure Bervice p N group disability poliey, o sl lasured empl; welfare
besiefit plan, or 3 boapital service oontract. per

) When the refetpe Imsues an nwerd fnding that an lnjury or Vicess arimes
out of and iu the coirse of employmenl, and makes an nward for relmbursement
for mif.proeured medical costs, the nppeain board shafl xltow a flen, to the extent
of pald or serviten grovided, for the effectn of the indusirial ixjury or
iHness, by u bexfth care scrviee plan, o yooup disebility polley, o self-insured em-

. ployee weltars benefit plan, ar & hospital servien contraet.

{®) When the partlen propose that the case be dispossd of by wiy of & compromise
nod relense agreement, i the erent thie Hen clalmant does aot agree (o the amovnt
:Ihelm tnul“t; ltlhen’!ha hr:fnre: shall determine the potentlal recovery anil roduce the

LTS en o the ratio of the applleant’s recovery to the ntlel reeovery
io full satisfaction of its licn cisim. pote
(Added by Htnea. 1070, o 3108, p. — § 1.}

§ 4904. Notice of lien; approval by appeals board; determina-
tion of amount; effcet of determination; payment

If notice is glven in writing to the insurer, or to the employer if
uninsured, setiing forth the nature and extent of any clalm that Is
allowable a8 a llen, the claim is a llen agalnst any amount thereafter
payable as compensation, subject to the determination of the amount
and approval of the lien by the appeals board. In determining the
amount of llen to be allowed for unemployment compensation disa-
hility benefits under subdivision (f) of Section 4903 the appeels board
shall allow such llen in the amount of benefits which it finds were paid
for the same day or days of disabllity for which an award of compen-
sation for temporary disabliity indemnity is made. In determining
the amount of lien to be allowed for unemployment compensation
benclits and extended duration benefits under subdivision (g) of
Section 4903, the appeals board shall allow such lien in the amount
of benefits which it finds were pald for the same day or days for which
an award of compensation for temporary tolal disability is made.
In the case of agreements for the compromise and release of s dis-
puted claim for compensation, the applicant and defendant may pro-
pose to the appeals board, as part of the compromlse and release
agreement, &n amount out of the settlement to be pald to any lien
claimant clalming under subdivision (1) ot (g) of Sectlon 4903, The
determination of the appeals board, subject to petition for reconsidera-
tlon and to the right of judiclel review, as to the amount of lien al-
lowed under subdivision (1) or (g) of Scction 4903, whether in con-
nection with an award of compensation or the approval of a compro-
mise and release agreement, shall be binding on the lien claimant, the
applicant, and the defendant, insofar as the right {o benefits paid un-
dér the Unemployment Insuranhce Code for which the lien was claimed.
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The appeals board may order the amount of any llen claim, as deter-
mined snil allowed by I, tc be paid directly tc the person entitled,
either In & lump sum or in Installments,

Where unemployinent compensation disabllity benefits have been
pald pursuant to the Unemployment Insurance Code while recon-
slderation of an order, decislon or award 8 pending, or has been
granted the appeals board shali determine and sllow & final amount
on such llen an of the date the hoard is ready to Issue ity decislon deny-
ing a petitlon for reconsideration or affirming, rescinding, altering
or amending the original findings, order, decision or sward.

(Stats.1937, ¢ 90, p. 288, § 4504, Amended by Stats.1957, c. 1977,
p. 3524, § 2; Stats, 1965, c. 157, p. 1116, § 6; Stats.1965, c. 691, p. 2073,
§ 1; Stats.1985, c. 1513, p. 3582, § 104, operative Jan. 15, 1966,
- Stats. 1987, c. 125, p. 1155, § 6; Stats, 1957, c. 1721, p. 4290, § 3; Stats.
1970, ¢, 985, p, 1757, 3 1.}

8§ 4904.1 Effect of payment of Hens upon immediate payment of
balance of award
The payment of llena ag provided in Section 4304, shall In no
way affect the commencement of immediate paymenta on any balance
of the award to the injured claimant where an Installment payment
for his disabilliy hag been detertnined.

(Added by Stats.1957, c. 1241, p. 2548, § 1.}

§ 4905. oOrdertor payment of ciaim without notlee

Where it appears In any proceeding pending before the appeals
boaprd that a len should be allowed if It had been dufy requested by
the party entitied thereto, the appeals board may, without any re-
quest for such lien having been made, order the payment of the claim
to be made directly to the person entitied, In the same manner and
with the same effect as though the lien had been regularly requested,
and the award to such person ahall constltute a lien agalnst unpajd
compensation due at the time of service of the award.

(Stats. 1937, c. 90, p. 288, § 4905. Amended by Stats.1965, c. 1513,
p. 3583, § 105, operatlve Jan. 15, 19663

§ 4906. Reasonsbleness of clalm for isgal and medical services

No charge, claim, or agreement for the legal services or disburse-
ments mentioned in subdivision (n) of Sectlon 4903, or for the expense
mentloned in subdivision (b) of Section 4903, s enforceable, valig,
or binding In excess of a ressonalle amount. The appeels board may
detertnine what constitutes stich reasonable amount. _

(Stats. 1937, c. B0, p. 288, § 4906.  Amended by Stuls.1965, c. 1513,
p. 3583, § 106, operatlve Jan. 15, 1966.)

§ 4907. Suspension of privilege of sppearing ss representative
of party to proceedings :

The privilege of any person, including stiorneys admitied to prac-

tice in the Supreme Court of the siate o appear in any proceeding as

a representative of any party before the eppeals board, or any of ita
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referces, may, after a hearing, be removed, denléd, or suspended by
the appeals bosrd for & violation of this chepter or for other good
CRUSe, :

(Statn. 1937, c. 80, p. 288, § 4807, Amended by Stats, 1965, c. 1513, p.
3583, § 107, operative Jan, 15, 1966.)

§ 4808. Priority of compensation clalm |

A clalm for compensation for the Injury or death of any em-
ployee, or any award or judgment entered thereon, has the same
preference cver the other debts of the employer, or his estate and of
the insurer which !» given by the law to claims for wages. Such
preference Is for the entire amount of the compenaation to Pe paid.
This section shall not impalr the len of eny previous award,

(Stats.1937, ¢. 90, p. 288, § 4008. Amended by Stats.1939, c. 649,
p. 2076, § 2.}

§ 4909. Prayment and acosptance of payment of amount not dus
or pending dispute of right to compensation

Any payment, allowance, or benefit recelved by the injured eni-
ployee during the period of hils incapaeity, or by his dependenis in the
event of his death, which by the terms of this division was not then
due and payable or when there fs any dispute or guestlon concerning
the right to compensation, shall not, in the absence of any agreement,
be an*admission of Hability for compensstion on the part of the emn-
ployer, but any such payment, nllowance, or beneflt may be taken
into account by the appeals board in flxing the amount of the compen-
sation to be paid. The acceptance of any such payment, allowence,
or benefit shall not cperete as s waiver of any right or claim which
the employee or his dependents has a'gainst the employer.

(Stats. 1937, c. 90, p. 288, § 4902. Amended by Stats. 196D, c. 1513,
p. 3583, § 108, operative Jan. 15, 1966.) -

PUBLIC UPILITIES CODE

§ 12337, Exemptisn of Ssnafite fram claimis of arefltons .

All money recelved by any persen ma an annulty, penslon, retirement allowance,
diwabfilty paymment, or death bepetit from the retierment system, snd all contribu-
tione and interest thereon retuencd o any member of the retirement aystem, whether
in the setual possesslon nf anelr peteon or deposited, loaned, or invested by him, Ia
unamignable, and is exempt from exccution * * % and attachment * ¢ * an
;_n_'ov!dml' In Secthon ODEIR of the Oode of Clvil D'rocedure,

(Amiehded by Fats 1070, v. 3623, p, J064, § 62,

§ 25337. Hecelved benefits not subject to legal process; nonas-
slgusbitity
All money recelved by mny persor ag an annulty. penaion, retire-
ment allowance, disability payment, or death benefit from the retire.
ment ayster, and all contributions and interest thereon returned to
any member of the retirement system, whether in the sctual posses- -
sion of auch person or deposited, loaned, or {nvested by him, is unas-
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signable, and is exempt from execution und attachment pursuant to
Section 690.18 of the Code of Civil Procedure.

(Added by Stats.1255, c. 1038, p. 1968, § 2. Amended by Stats.19790,
c. 1583, p. A084, § 84

§ 28896. Exemption of benefits from legal process; nonassigna-
bility

All money recelved by any person as an annulty, pension, retire.
ment atlowance, disabllity payment, or death benefit from the retire-
ment aystem, end all contributions and interest thereon returned to
any member of the retlrement system, whether in the actual posses-
slon of such person or deposited, loaned, ar invested by him, 1s exempt
froin executlon, zamuhmgnt, or attachment and is unsssignable.

(Added by Stats. 1987, c. 10566, p. 2804, § 3.)

§ 50146. Exemption from legal process; assignability

All money received by any persgn 58 an annulty, pension, retlre-
ment allowsance, disabllity payment, or death beneflt from the retire-
ment system, anhd all contributtons and Interest thereon returned to
any member of ihe retirement system, whether in the actual posses-
sion of such person or deposited, loaned, or invested by him, ls ex-
empt from execution, garnishment, or attachment and 1s unassigna-
ble. -

(Added by Stats. 1969, c. 889, p. 2050, § 1.}

§ 95836, Assignability of moneys received by members from
' nystem; exemption from execution, gernishment or
rttachment | t
All money received by any person as an annulty, penglon, retire-
ment sllowance, disability -payment or death beneflt, from the retire-
ment system, and ajl contributlons and interest thereon returned to
any member of the retirement system, whather in the actual posses-
sion of such member or deposited, loaned, or invested by him, is ex-
empt from executlon, garnishinent, or attachrpent and is unassigna-
ble.
(Added by State. 1085, c. 1835, p. 4243, § 1.)

§ 98196. Exemption from legal process; nonassignability

All money recelved by any person as an annuity, pension, retire-
ment, allowance, disability payment or death beneflt, from the retire-
ment. system, and sll contributions and interest thereon returned to
any member of the retirement syster, whether in-the actual posses-
sion of such member or deposited, Joaned, or invested by him, is ex-
empt from executlon, garnishment, or attachiment and is unassigna-
ble.
{Added by Stata 1987, c. Y78, . 2544, § 1}
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UNENPLOTMENT INSURANCE CODE

§ 988. Exemption from garnishment, attachment or execution

Contributions by workers, payable as provided in this article,
shall be exempt from attachment and execution pursuant to Sectlon
890.18 of the Code of Civll Procedure, and from garnlshment or any
other remedy for the collections of debts, and in the event of the in-
solvency or bankruptcy of an employer shall not be considered any
~ part of his assets and shall be pald to the director prior to the pay-
ment of any other clalm against the employer.

;St.lts.lﬂﬁﬂ. c. 308, p, 1486, § D88, Amended by Stats.1870, c. 1523, ;. 3084,
84.)

WATER CODE

§ 8537. Exempton from execution and attachment

The property of the board und of the drainage district 18 exempt
from execution or atlachment,

{Added by Stats 1943, ¢, 36%, p. 189G.)

§ 22142, Exemptisn of annultien, pentions, retirement silownsest, ois., fram sxam-
tlon, garaisiimont or attashmont

All money recelved by any person a8 an snsufty, petaiol, retiremant allowanee,

disabllity payment or death bonefit from the retirement or pension plan or apstem wnd

afl contributions and interest thereon returned to sny member of soch plan or sy

tema, whether in the actual posscasion of sarh person or deposited, Ioaned o inveutad

by him, in exempt from exceution, garalelunent or aitachment {M Btats 1005,

e T8, p. 8125, § 1)

WELFARE & INSTTTUTIONS CODE

§ 17400, Kaxsmpt praporty; emsrgoncy hsapital or mediont curs

Fexi of seclion operative Jan. 1, 1977,

There ahall b exempt from the transfers and granis authorised by Hectlon 17108
aed from * * * sxecutlon on clajms pnder Rection 17403 agatast property
aoguired by persous for the support of whm publlc moneys have beets expemted
all of the following property:

{a) Caxh to the amount of fiity dolinre (shor

(b) Pernonal effects sad househclt furniturp to the vahie of flve hundred dollurs
1§500).

(€} An Interment space, crept, or niche intendued for the interment of the uppll-
cant o reclpient of ald,

) Funds plweed in trust for funeral or hurlal expenses to the extent that such
fends do oot exceed the sum of five hundred dollars ($500).

{e) Insiaeante polieles having an actual rash aurrender valne of not to exeeed five
hupdred dollara {ABOM).

{1 Reat or personsl property of o rectplent of public ansletance, with respect to
ald ur county honpiial exre xeanted after May 23, 1003,

(g) For n perind of aix months from the date of recelpt, the compesaation re-
ceiredl from a pubile enélty which aoguirea for a public use & dwelllng actually
owmed and occupled by the renipient. Buch compensttion shall be exempt in the
mmount, over and Ebove ail Liers and encumbrances, provided by Bection 1260 of the

Civli Code, .
23




th) Relocation benefits for displacoment fromn a dwelling actuslly owned or rented
thie devtor recelved from o publle entity pursusat to Ohspler 10 {commencing
Seetfon 7260), Divialon 1, Title 1 of the Guvernment Code aad from the federal
. government under the Uniform lelocatlon Assistance and Hea! Property Acquiaftion
Fallcies Aot of 1070, as amended
Ne dowity shall withhold emergeney medical or hospital ture from any person
pending his gpiving security for relmbutsement to the county for the care or hoapital-
{sation to be providsd to him. ;
{Amended by Btata.1074, ¢ 47, p. 104, | 8, urgency, off. Feb, 28, 1974; Rluts.1074,
€ 1808, p. 3394, § 47, operative Jan. 1, 1071, '
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Memorandum 77.2 ' .
EXHIBIT U

HAWATI--Haw. Rev, Stat. § 65161

MSI-6t  Exemption, how clajimed, Where an officer is about (o levy
an attachment, exceution, or ofher process on personsl property, some
of which is claimed as exempl, he shall demand of the defendant in
writing thut he make sclection of sich property as iy exempl 1o him
and in reference o which he has the right of selection and the defen-
dant shall then and there make his selection: or, failing so 1o do, the
officer shall muke t for him, and any selection so made shall be con.

. clusive on the defendant. §1. WOL ¢ 9 §11: RL 1925, §2455, RL

1935, §4156: RL 1945, 810183, R 1955, §233.60)

NEW YORK--N,Y. Ina. Law § 146 (McKinnay 1966, Supp. 1976-77)

8 188. Exemption of proceeds snd avaiin of certain insurance and
annuity contracts

Lo M omuy poliey of insurnnee hga heon wr dhalt he eHeeted by oy
persan on lis own Jile o fuver of o th ed poinan hemefeines, or mde
payable, by wssigamont, chinpre of Benabiciney or ollorwiv, b g 1har
person, ruck Ahivd peraon bonefiviney, assipnee or piye shefb b (on
titled 1o the proceats amb wvarby of euck poliey ws mgrtinst the cped;.
tors, perdonnl reproscitatives, brgsfoss Bunkradey wnel reesavers i
stale and federat ranris of the person cifeeting the inanrnaes, 10 thy
policy of insuratiee hss beow or ghefl be efiveied by cuy nerson wpwn
the life of wnother yeesan in biver of the porsos efectime fhe s
or made payalle, by paxiznanent, change of heneficines o o lrwine,
to such peesan, the lntter skli e trbitled e the procosds sl gypile
of atel poliey ns meniner {he rredifies, tepacnial eepreesentabivea, s
tees in bankruptey sl roenivers i stide: und federnl comrts of {he
peraon dosured; o the persng aifoetag wiek anseranee shall e the
spoitse of the insured, he or she shall be ot to Hhe proeemls g
avils of wuell policy s meninst Lis or bee own eredifors, 1risfeen jo
bankrnptey and reccivirs in wiate and fedornd vonrts, B oany poliey o
insurgnce has heen or ghall be offertod hy any porson on the e ul -
other person in fuyor of & (hinl perst:l heneficiary, ar nisde payshle, Ly
Resigntnend, change of hetediciary er otheewise, in s thind pieTaon, Aueh
third person beneficiary, arsigniee or payee shall be entitled te the pro
ceedn and avails of sue rotiey na eminat the ereditora, persnnel repen
sentatives, trnsicex in bankruptey and reccivers in siate federn!
eoirts of the person insurcd and of the perses eieeling (he ingaranae.
The term “proceeds and wyvuils” shall include desth bonefits, cash sur-
render and fonn values, premiitnte waived, wind divedends, wheiher naed
in reduction of the premiums or iy whalanever mauner umed o upphied,
excepting only where the debfor has, aubseguent S the issinnee of {he
polioy, setually elected to roceive {h: dividessda in cush The person in
sured in & enae under the firmt renteien of thin suhmiction or the person
effecting the insurmnce other thuy the apoatse af the ansured in s
exin unler the socond weelenee, and *he persan offeeting the inmiranee
under the third sentence therenf, or ihe sreviior gr adotinistraloe ot
any such peesens, or & porsen ntitiod e the pracecds or uvails of guch



E-h!.iuy'in trunt for puch persens shall nol be deemed n third person bene-
iciney, asniguee or payee. A poliey shall be deenyed ]myal:in to a third
person hensficiary if and to the oxtent (hat, s facility-of-puyment clnusn
or similar clause, in the policy permite the insnrer to discharge ita obli-
tion after the death of the pereon hsured hy pryifte the death benefits
& third person as herein defined. The provisions of this seetion ahell
be applicuble whether or not the right is reserved in any such policy
to ug.lnge the heneficiary therein designated, and whother or nnt the
lioy is made payable to the person whose Tife is ingured if the bene.
lofary, mszignes or payve shall predeccase such pevsen: and no person
shall be eompelled to exercime any rights, powers, options or privileges
. under such poliey.

2. No money or othor benefita payable or allownble under any
policy of insurance agalnst disability arising from accidental
injury or bodily infirmity or ailment of the person insured, shall
be liable to execution for the purpose of aatisfying any debt or
liabitity of the insured, whether incurred hefore or after the
commencement of the disability, except as provided in subsec-
tlon four, and except further that (a) with respect to debts or
liabilities incurred for necesgaries furnished the insured after
the commencement of disability, the exemption shail not include
any income payment benefits payable as a result of any disahbil-
ity of the insured, and (b) with respect to all other debts or Ha-
bilitles incurred after the commencement of disabitity of the in-
sured, the exemption of income payment benefits payable as a
result of any disability of the Insured shall not at any time ex-
ceed payment at rate of four hundred doliere per month for the
period of auch dissbility. When a policy providen for lump sum
payment because of a dismemberment or other specific loss of
insured, such puyment ghall be exempt from execution of in-
sured’a ereditors, The provisions of thia subzection shall not af-
fect the assignability of any benefit otherwise nssignable,

3. The benefitz, righis, privileges and options which, under
any annuity contract, heretofore or hereafter issued are due or
prospectively due the annultant, who paid the consideration for
the annuity eontract, shall not be subjeet to execution nor shall
the annuitant be compelled to exercise any such rights, powers
or options contained in anid annuily contract, nor shall creditors
be allowed to interfere with or terminate the contract, except {n)
as provided in subsection four and except (b} that the court may
order such annuitant to pey to a judgment creditor or apply on
the judgment, in installmenis, such portion of such benefits, an
to the court may appear just and proper, after due regard for
the reasonsable requirements of the judgment debtor and his fam-
ily, if dependent upon him, as well as any payments required to
be made by the annuitant to other creditors under prior court
orders, The benefits, rights, privileges or options sceruing un-
der such contract to & heneficlary or assignee shall not be trane-
ferable nor subject to commutation, and {f the benefits are pay-
able periodically or at stated times, the same exemptions and
exceptions contained herein for the annuitant, shall apply with
reapuct to such heneficiary or assignes.

* An annuity contract within the meaning of this section shall
be any oblightion lo pay certain sumn at stated times, during life
or lives, or for a specified term or terms, isstted for a valuzble
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consfderation, regardiess of whether or not such sums are pay-
able {0 ona or more persone, fointly or otherwise, but does not
jnclude payments under & life insurance policy at stated times
during life or lives, or for a specified term or tarnm,

’4. Every assignment or change of heneficiary, or other trans-
fer, shall be valid, except in cases of transfer with actual intent
to {ainder, delay or defraud creditors, as such setun! intent s de-
fined by mrticle ten of the debtor and creditor law Ty in cnse of
transfer with such ectual intent, credilors shall have all the reme-
dies provided by said article teh. Where policy of Insurance,
" theretofore payable to the estate of the insured, is, by assign-
ment, change of beneficiary or otherwise, made payabie to a third
person beneficiary, such assignment, change of beneficiary or
ather transfer shall be valid, unless made with such actual in-
tent. Bubject to the statuie of limitations, the amount of premi-
ums or other consideration pald with actual intent to defraund
creditors as provided In sald arthele ten, together with interest
on ruch amount, shall enure ‘o the benefit of creditors from the
proceeds of the policy or contract;. but the insurer making or
issulng such policy or contract shall be discharged of liability
thereunder by making payments thereunder in accordance with
its terms, or in accordance with any aasignment, change of bene-
ficlary or other transfor, unless before any such payment such
inpurer shall have reccived writien notices, by or on behalf of
any such creditor, of ¢ elaim to recover any such benefits or por-
tion thereof on the ground of & transfer or payment made with
intent to defraud such creditor., Such notice shall specify the
amount claimed or such facts as will enable the Insurer to ascer-
tain such amount, and shall set forth such facts aa will enahle
the insurer to secertuin the insurance or annuity contract, the
person insured or anmuitant and the transferas or payments
sought to be avoided on the ground of fraud. '

b. The term “ecreditor” as used in this section shall include
every clalmant under s legal obligation contracted or incurred
after the effective dete of this chupter? The term “execution”
a3 used n this gection shall include execution by garnishee proc-
ess and every action, proceeding or process whereby assets of a
debtor may be subjected to the claims of creditors, The rights
of creditors whese claims were contracted er incnrred prior o
the effective date of this chapter * shall be governed by rections
Tifty-Tive-a, fifty-five-b and [ifiy-five-c of chupter twenty-eight
of the consolidated lawg.® 'This section insofar as it may differ,
in form, Ianguage or subwtance, from aaid sections, iz not intend-
ed, In any way, to affeet the inferpretation or construction of
suld sectiong as applied to auch rights.

8. The provisions of this section spplicable s uny insurance
poiley ot snnuity contract shall likewise apply 1o grouyp inaurance
policies or annuity vonlracts, io the certificates or contracts of
fraiernal benefit socictios, and to the policies or contracts of co-
operative Life and accident insuranee companies, L.1839, c. BR2;
amended L1962, e. 310, § 185, off. Sept. 1, 1963,

3
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OM10--Ohic Rev, Code Ann. § 3911.10 (Page 1971)

£§3011.10  Proceeds cxempt from cleims
of creditors,

All contracts of life or endowment jnsurence
or annygilies upon the JHe of any person, or any
interest therein, which may hereafter maturs und
which have been taken out lor the benefit of, o
made payalle by change of beneficinry, transfer,
ur mselgnment to, the wife or chiidren, or any
relative dependent upun such %enun. or an
craditor, or to a lrustee for the beneBt of suc
wife, children, dependent relative, or creditor,
thall be held, together with the proceeds or
avails of such contracts, subject to & change of
heneficiary #f desired, free from all claims :ﬁ the
creditors of such insured person or annuitant,
Subject to the ststute of limitatione, the emount
of any premivm upun safd contracts, endowments,
or apnuitles, peid in fraud of creditons, with -
terest thereon, shall {nure to their beneflt from

. the pruceeds of the contracts, but the cnrn?nn{
issiing any such contract s discharged of sl
italiility thereon by the pavment of its proceeds
in accordance with jts terms, unless, before such
payment, wiiltan notice s given to it by r credi-
tor, specifving ths amoum of his claim and the
reniizns which he elleges have been fraudu.

ently paid.

PENNGYLVANIA--Pa, Stat. Ann., Tit., 40, §§ Sik, 515, 517
(Purdon 1971, Supp. 1976-77)

§ 514. Retaining proceeds under policy; anticipating or
allensting; righta of creditors

Whenever tnder the terns of any annuity or policy of life insur-
ance, or under any written agreement supplemental therelo, issued by
any insurance company, domestic or foreign, lawfully duing business
in this State, the proceeds are retained by such company at naturity or
otherwise, uo person entitled to any part of sueh proceeds, or any in-
stalment of interest Jfue or tn become e therenn, shall be permitted to
coinmidte, anticipate, encuinbuer, alienate, ar assign the same, or any part
thereof, if such permizsion is expreasly withheld by the terms of such
policy or supplemental ggreement; and i such policy ot supplemental
agreenient so prravides, no pavinents of interest or of principal shall be
tn any way subject te such person’s debits, contracls, or engagements,
stor o any judicin] processes to levy upen or attach the sane for pay-
thent thercol; and, further, that suh company shall not be required to
ssegregade such Dds, but may hobid themy as o paet of its general corpo-
rate funds,

1919, Moy 17, 110 208, § 1, 1923, Apnil 26, 1L 104, § 1.
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& B15. Exemption of insurance and annultles

Any policy or conteact of insurance, or annuity, hereafter taken out,
or issued Dy any insurance company, domestic or foreign, law fuliv
duing business inn this Commnnwealth, to any solvent citizen thereof,
whereof the said insured or purchaser of said annuity shalt be the ben-
eficinry or annuitant, net excealing an income or return therefrom une
hunddred dotlars ($100) per month, and any annnity or pension, wheth-
er by way of a gratuity or utherwise, granted or paid by any private
corporation ur employer or out of a trust fund cstablished by any pri-
vate corporation or emplnyer o a retired employe, being a citizen of
this Commonwealth, wnder an agreement, phan or trust indenture which
provides that the same shall not be assignable or subject to execution ot
attachmient, shall be excnpt and free and clear from the claims ol all
his or her creditors, and from a!l legal and judicial processes of execu-
tinn, attachment, or otherwise, whatscever,

1915, May 3, .1 102,§ 1; 1935, July 15, D.L. 1024, § 1.

§ 817, Eszemption of precesde of ifa Insurance or annaity

The net smount payable nader any poiley of iie insurance or under
any annuliy econtrest upon the Ufe of any pareod, hetatofore or
hersafter made tor the benefit of or ssalgned te the spouss oF chil-
dren or dependept relative of such persop, shall be srompt from
all oiafmn of the creditore of such person srising out of or brxed upon sny
obllgatlon cresisd after tho pasasga of this set, whather or not the right
to change the named beneflclary ls ressrved by or permitted to such
parEon.

Al pmeaded 197F, O, 26 P L. 1024 No. 250, § 1.

SOUTH DAKOTA--8.D. Compilsd Laws Ann. §k3-L5-6 (1967)

48.45-8. Proceeds of life Insurance payable to estate of dece-
dent—Rights of surviving spouse or minor children—Amount of
exemption—Payment discharglng insurer from Habllity.—~The pro-
ceeds of any insurance upon the life of any person residing in this
atate, at the time of his death and who Jeaves u surviving widow,
husband, or minor child or children, payable upon hie death to his
estate, executor, or administrator, and not assigned to any other
person, shall, to any amount not exceeding len thoussand dollars,
inure to the use of puch surviving widow, husband, miner child or
children; and such arsount shall not be subject to the payment of
any debt of such decedent, or of rich surviving widow, husband,
minor child or children, Whenever the proceeds of such insurance
hecome npavable and the insurer makes payment thereof tn the

administrator or executor of the estate of auch person, auch pay-
ment shall fully discharge the insurer frem sl claims under the pol-
icy or contract, and such jneurer need not follow the distribution

of such payment.
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Memorandus 77-2
EXHIBIT 5

. REFORT Gl'.!l'lll COMMIBSION. ON THE BANKRUPICY LAWE OF THE UNITED STATES
N.K. Doc. No. 93-137, Part 12X, 93d Cong., lst Beas., 125-130 (1973)

 Sootion 4-303, Exsmptions.

ma:mm ummm:.mu-w.pum
ot whief or againet whom relief has bpen dirscted under this Act, ehall
be sliowed exemptiots of property us provided in this section. Property
allowed 28 exempt wnder this section it sxempt from creditom holding
slatme atiowsble againet the debior’s ssiate, othier then claims sxcepiad
,mmmmuo«mﬁ) , '

_« fb}_ Homestend or Froperty i Lisu Thereof. ‘

. {1) Aa individual debios shall be sllowsd sn exemption of property .
+witiol e awned snd was weed st the date of ilis petition se.s home for
-the debrtar, kis spouss, ot 2 dependent or any or slf of them. The
:wmummm-nmummmfam
dspendent of the debtor, -

v (ﬁltumﬂrknﬂmﬂnunptmdu”ﬁ(l)wﬂﬁ-
-mmmaumwmh-mmw

- yader pecagesph (1), an individual debior shull be sdditional
exmmptiony of property of tiye idnde described in cleuses (1) e (2) of
wibdiviaion (s) untl the apgrogate valus of sch additional property aad
peopety slowsd s sxempt under pamagtaph (1) of this subdivisien
oquale the muximum value sliowshle under paragraph (1). , '

fe) Other Property. The following proparty shall be alfowsd m
-gnmuunumommm;mnmm.

)]

1) Nvestock, weaziap apparel, jewslry, housskiold furnishings, tocks
JMmbmmMmMmmumwmﬂ
dmmﬂuslm., , A -

mllmldﬂoththnluufﬂ.sm. ,

. (ﬁqﬂ.mﬂﬁ-.ﬂmmmm
mwmm.mmmmmwmw
il of bot more thar $500; : .
;{4 me-ﬂmm,m uﬂmuﬁmm -
(%) e identiflable procesds oc banefils from any life lnsurnce
paliny if the debtor s the spouse oc a dependent of the insured, to the
~padtent e proceeds or bouefits are rpesonably necessary for the support
of the debtos and his dependents;

- ..{6) before or afier retirement, Mdﬁhuﬂndehtumm
under & profit sharing, pension, stock bonus, aunuity, or simisr plen
which is sstablished for the primary purpose of providing benefits upon
retirsmant by reason of age, haalth, or length of mrvice, and which le
tither (A) qualified under section 401(s) of the internal Revenue Code,
or sy suosessot thersto, or (B) established by federal o state statuts, to
e sstent in sither case the debtor’s Interest therein i ressonubly
mecowyry.for the support of the debtor and his dependents;

(T} dinability benefits)



_(8) procesds, benefits, or other rights to which the debtor is entitied
a2 & result of any personal injury or unemployment; and

{5) health aids ressonably necessary to enable the debtnr to work or

to sustain his heaith, _

{d} &mpﬂonof&tfc!mm!bﬁcyuﬂhﬁahm Value.
A policy ot policies of life insurance having sn ageregate cash surrende:
valus of ot more than $1,500 peyable to the debtor, together with such
value, sre exempt. If the debtor hm a policy or policies with an
aggrepase cash surrender value in excess of 31,500, the policies shal}
nevertheless be exempt if the debtor pays the amount of such excess
value to the trustee within 30 days after It hes been ascertained and
" stated to the trustes by the insurer or insuren.

fej Pamtly Alowance,

(1) If s debior diss shier the date of the petition, t!ulurvlving
, mmdmhmmdﬂpuﬂulnlﬂlﬂunmmﬂﬂudtomlﬂowm
out of the property of the setate temaining undistributed at the date.of
. hotice to.the trustee of the desth. The allowance shall be-the amount
'nacessary Tot thelt support but not more than $1,000 per pemson. An
Allowsnce shall be reduced In the smount by which the procesds of life
lnsursnce on the debtor’s life paysble tothcpumorpmumﬂiit!ed
tot!amcmumdswm ,

D mmpmﬁedfmbymmph(l)mpylbmoﬂn
mm if ltving, for the use of the surviving spouse and minor
and dependent children. 1If the surviving spouse & notl living, the
* sllowsnces sre payshle to the children or the persoms having theis cere
and custody, If sy minor or dependent child is not living with »
_sueviving spouse, an silowance mey be made to the child, his gusrdian or
mmmmmmmy,mmmm ns their
© eeds may

3 Thll'mﬂydmu pmvldul fmbywmph{i)muempt
-&omudhnptlodtymrmmddnmdddmnfmdmﬁ
 the putviving spouss and dependent childeen.

v {f) Nalver; Liens, Awimofumpﬂmhmmwlbyl
creditor without sscurity in the propecty sllowed to the debtor pursusen
‘to this section. A lien obtsinable by legal or equitsble procesdings and,
“with raspact to wesring epparel, household goods, and heslth sids, any
Mcmﬂhmwﬂmwmﬁumﬁmfmlwm
m&ﬂpﬂmhnnmfowuhhmhﬂﬂnmilmmh
-Idubtmpummttothhucﬂmuumpt cxuptﬂutmnumyln
presarved for the benefit of the debtor.

{g) Definttion of Value. Fortlnpurpounfthumum,vduhfw
markst value s of the date of the petition, lese all indefeagible lisns.

(k) Exemptions Allowed out of Recoversd Property. No property
tecovered under the provisions of this Act shall be allowed us sxempt if
the property recovered was concealad or voluntarily teansferred by the
debtor, unlen 3o tramferred to secure n debt and then only to the
extent the value of the property excoeds the debt,

{t} Administrative Coss. The exemptions sllowed by this section are
not subject to sdministrutive clsime other than those for the cost of
(1} recovering property that was involuntarily transferred and thereafter
Mnumﬂnﬂ(!)mﬂmdﬂnummmﬂm-
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(f} Procedures. The exemptions aliowable by this section may be
claimed by the debitor, his spouse, kit dependents, or anyone on behalf
of any of them. The exsmpitos shall riot be dented bdcause of a fallure’
to claim them. The sadmindstrator shall give notics of the disallowance of
» clsim to an exemption to the olaimant and of the sllowance of
exsmptions {0 the debior and to other persons as provided in section
4-30%c). Procodures for appraising and aifowing the debtor’s exsmp-
tons shall be prescribed by rules of the sdminisirator, snd procedures
for contesting the administrator’s sllowatice ot failure to allow sxemp-
tions shall be prescribed by the Rules of Bankruptcy Procedurs,

NOTE

1. Secrion 4508  derived from §§6, 8, and 70a of the Act. The
reference to nonbankrupicy law to determine the exemptions i sbandoned
to eliminste diverity, reduce the amount of itigation having no direct
relationship to the policy underlying exemptions, and Secause state examp-
tion laws seem pgenerally archaic and unduly generous in some ststes and
excosdingly niggardly, particulsrly as to urban residents, in others. See
generally Countryman, For & New Exemption Policy in Bankruptcy, 14
Rutgers L. Rev. 678 (1960); Marier, Bankruptcy Exemprions: A Full Scale
CQwrcle Back to the Act of 18007, 33 Coen. LQ. 663 (1968); Note,
Bankruptcy Exemptions: Criigue and Sugpestions, 68 Yale L. 1. 1459
(1939). But see Kennedy, Limitation of Exemprions in Banksuptcy, 43 lows
L. Rev. 445 (1960). The effect of this section teken in comjunction with
§ §2-201{a)(2) and 4-601 of the proposed Act, it to overvule the holding in
Lockwood v. Exchange Bank, 190 U.S. 294 (1903), that exempt sssets are
not administered or subject to the bankruptcy court’s jurisdiction sfter set
spart to the benkrupt. It & intended that generslly the slfowance of
exemptions be & ministerial act by the sdministrator, since the debtor is not
required to clatm hiz exemptions in order to be entitled to have them st
apart 1o him. The debtor will have to chooss the items to be axemptiad when
he owm property in u category of & value higher than the maximum allowed
to him, but his falluze to exercise his sight of cholee is not intended to result
in any lows of the right of the debtor and his family to the exemptions
sliowable under this section. Under subdivision (d), however, there is & loss of
the $1,500 exemption of cesh surrender values &s {0 any policies having a cush
surrender value exceeding $1.500 unless the debtor pays the excess to the
trustee within 30 days of its determination. '

2. Subdivision faj Hmits exemptions elfowed by §4.503 to natural
persons. The section controls what propesty of the debior is to be set mide to
the debtor; conflicting laws are yuperseded. Thus, the fact & debior could
clalm sdditionsl or less property under state or other federal law I
tmmaterial. Federal laws thereby superseded inciude Internal Revenue Code
§6334 and garnishment restrictiont of the Federal Consumer Credit
Protection Act (15 US.C. §51671-7T) to the extent they cobstitute
sxemptiohs. The exsmptions are effective against all creditors of the debtor
that may share in the proceeds of the estste under §4.405, but are subject to
cectadn cladms excepted from dischazge under §4-506{a)6) of the Act. The
tight to the exemption is ungualified; It does not depend on whether the
debtor receives a discharge and i» not forfeited by “bad conduct” of the
debtor. See, ez, White v. Stump, 266 U.S. 310 (1924); Sampsell v. Streub,
194 F.2d 228 (9th Cit. 1951) cert. dewied, 343 US, 927 (1952). The
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 exemption I avallable as to the property apecified regardiems of whes'
" soquired of the source of the conslderation paid for the property claimed. )
"3, By diminating the refersnce to nonbankruptcy law much Htigation and
considershle inequity due (o state procedural requirements are avoided.
lehnlummlpphcluohw.mnmmdwbuhulhwprwﬁum
within the mesning of §6 of the Act are mooted.

4. Subdivition {b} creates s homestead sxemption. The test of qualifying
pwpﬂthhﬂhﬂlthuaduahm The legal tabel given the property,
ie., whethér real, chattet real, fixture, or personal property s Ummaterial,
Thus, a bost, « trailer, or a structure erected on lsased Innd or res] sstate hold
by a fos simple title is aqually svallable if used as o« home, The property may
be the debtor’s home, his family's home, or the home of a dependent.

S, Pangraph (1) limits the exemption to 85,000 for & dabtor without &
dependent, But the value that can be sllowed 1s Incressed by $500 fot each

‘Md_l;nl of the debtor. The definition of dependent hus been hoft to s
cabe-bycae development by the courts. Any peron qualifying = »
dependent under §151 of the Internal Revenue Code of 1954 would qualify

under parapraph (1).

* 6. In recognition of the fuct that many debtors do not scquire homes of
have only a small equity, paragraph (2) aBows the debtor certain other
property having ‘an lnregnte vallis not exceeding the muximum nllomd by :
paragraph (1).

7. Subdivision (c) recognizes sdditionsl exemptions in types of pmpmy
often exempt under state and federsl nonbankruptcy lew. Clauses (1), (2),
ard (3) contain Hmitations to specified aggregste values, but the exemptions
sllowshle thereunder, as well os those sllowable umier the remaining clauses
of subdivisions (c) and subdivistoms (d) and (e), are in eddition to the
semptions sllowed by paragraphs (1) and (2) of subdivision (b). -

8. The value of property exempted by ciauses (4), (5}, (7),(8), and (9) of
mbdivision (c) is not limited. Benefits or sights under a retirement plan are:
emempt under clause (6) If the plan is quaiified under LR.C. §401(0). A Limit
ks piscod on the exemption since it is secognized that members of professional
sorporations and officers will have very substential benefits. The exemption s
Smited ic beneflts “reasonsbly necessary for the support of the debtor and
s dependents.” This tresiment In simiinr to that sccorded interssts in
spendthrift trusts by §4-601(b) of the propossd Act. For a discussion of the
aptions of the trustee as to resching excems benefits, vee the Note to §4-601,

9. Subdivsion (d} The cash surrender value of fife insurance policies
payable to the debtor, together with the policies themselves, Is sxempt if it ¢
don not exceed $1500. Any exces i svallsble to creditors, unless it is
sowed as exempt under clause (2) of subdivision (c). This siters. the
approach of §70s(5) of the Act,.which exempts the policy but not the cash
wirtender value. Exemption of the cath sumrender value of life insuranoe
policies has heretofore been lefi fo nonbankruptcy isw by the Act,

10. Subdivision (e replaces and revises the proviso to §8 of the Act. It s
wnnecessary to.add that the exemptions of the debtor are not kffected by
death, The entitlement tv exemptions sa agsiat creditors of the debioe
buving claims at the date of the petition is determined by this section; death
s no way affects the situation. The exsmption of property from levy by
sreditors holding claims agminst the debtor arising after the filing of the
petition, which were not psysble out of the estats, i determined by
senbankruptcy law. Thus, to the extent §B implied that the exempt property
devolved to the spouse or dependent children regardiess of other law, the wle

s altered.
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11. This subdivision poes further, however, and carves out of the propesty

~ ot procesds of the estate remaining undistributed at the time of notiee of the

death of & debtor s cash aliowancs for the spotse and dependents. This is «
reversion to the pre-1938 languege of §8 of the Act, which was clumstly
amended {o cope with Siegel v. Wells, 55 F, 2d 877 (6th Cit.), cert. dened,
286 U.S, 549(1932). .

12, The subdivision i3 an wdaptation of the lxngusge of §2.403 of the
Uniform Probate Act. It recognizes a general policy In the United States to

give the surviving widow or widower snd children an allowance prior to the

righty of creditors, Notice of death must occur prior to s disteibution {(since
the allowsnce can only be satisfied out of undistributed assets). The
allowance i3 imited to $1,000 for the surviving spouse and for esch mitor or
dependent child, and the smount of the allowance is reduced by iife
insurence proceeds in excess of $10,000 payable to the beneficiaries of the
sllowance.

13. Subdivision ([} is new. It avolds one of the means by which the policy
of §6 of the Act wama Frustrated. Exenptions under this scction cannot be
affected by judici! liens or agrecment vther than an (ndefeasible secyrity
agreement, For a discussion of walvers of exemptions under state Jaw see
Countrymln, supre, st T08-13; Currie, Exempt Property and Bonk-
niptcy: Secured and Waiver Claims, 31 La. L. Rev. 73 (1970} Kennedy,
supra, at 462-72; and Note, supre, at 149497, The right to exemplions under
thin section cannot be affected by a judicial lien or any agreement other than
a0 indefeasible security sgreament, Nonputchase-money security agreements
ere unenforceable as to wesring apparel, household guods, and health ajds (to
the extent they cover property that is slowable as exempt). The reference to
purchase-money obligations that are not affected by this subdivision hes
woll understood meaning. See, eg, §9-107 of the Uniform Commercial
Code. The exemptions are, however, subject to statutory liens not vulhiersbie
under §4-606,

14. Subdivision (g) provides that value is to be determined as of the date
of the petition. For the purpose of this section, e.g., deiermintng whether
property set aslde as exempt Is within the $1.000 limit set by subdivision
(cX1), vulue is the debtor’s equity, Le., the fiir market value of the property
us reduced by uil liens that cannot be set aside by the trustee.

I5. Subdiviston (h} is detived from the proviso (o §6 of the Act. it
differs, however, int that the debtors right to an sllowance out of transferred
pioperty is barred only If the tranafer was voluntary. Thus, if a motor vehicle
transferred by the debtor to a creditor i recovered as » preference under
§4-607, the motor vehicte or its value is not availgble to the debtor a5 xh
exémption. But if the creditor scquired the vehicle by judicial process, the
vehicle or its value, after recovery by the trustes, may be set aside a3 exempt.

. This adopts, but greatly expands, the policy of the holding in Chicago, B. &
'@ R R.v. Hail, 229 US. 511 (1913), which was probably codified in 1938
in §67a(3) of the Act. But se¢ MacLachian § §207.08 (1958).

16. Subdivision (i} makes i clesr that property to be set aside as exempt
Is not wubject 1o costs of administration, except to the extent of the cost of
recovering propstty transferred or froeing property of & len for the benefit of -
the debtor,

17. Subdivision (f} precludes loss of exemptions by the debtor not
claiming them. The mechanics are left to rules to be promulgated by the

i siministrator. If a contest develops, It is to be resolved by the court and the
procedure s to be prescribed by nules promulgated by the court. :

=)
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§ 707.120. Exemptions from other process
§ 707.130. Ex?mptions cumulative -

§ 707.140. Exemptions freom tax liability

Artlcle 2. Procedure for Claiming Exemptions
§ 707.210. Claim of exemption; notice of opposition; hearing

§ 707.220. Maintenance of levy, orders, during pendency of
proceedings

§ 707.230. Prohibition against levy on property determined
to be exempt

§ 707.240. Property exempt without making & claim; claim of
exemption S

§ 707.250. Opposition to selection of exemptions

Article 3, Exemptions
707.310. Claimed and unclaimed exemptions
707.320. Dwelling; proceeds of sale

707.330.- Unpaid earnings

wn  wn O un

707.340. Deposit accounts in banks, savings and loan
assoclations, and credit unions

§ 707.345. Deposit account 1n which social security payments
are directly deposited

§ 707.350. Motor vehicle; proceeds of sale
§ 707.360. Works of art

§ 707.370. Prosthetic and orthopedic appliances
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707.380.
707.390.
707.400.
Tof;hlo.
707.420.
707.430.
707.440.
707.450.
707.460.
707.470.
707.480.
707.490.
707.500.
T07.510.
707.520.
707.530.
707.540.
707.550.
TO07.560.

707.570.
707.580.
707.590.
TOT.600.
707.610.
707.620.

707.630.

Pews
Qemetgrigg,lmausoleums, columbariums
Vacation credits

Escrow fgnds

Property held in trust for wages
Employee's bond

Hospital endowment funds

Bducationel endowment funds
Merchandise on vessel

Property of state

Property of local public entity
Funds of prison lnmate

Aia

Compensation and proceeds from public entity for dwelling

Relocation benefits

Di=ability or health insarance

Life insurance
Group life insurance

Public pension, annulty, retirement, disability, or
death benefits

Private retirement plan; benefits
Worker's compensation
Unemployment compensation
ﬁnemplﬁyment insurance

Fraternal organization funds for sick or unemployment
benefits

Fraternal benefit society aid

Segregated benefit funds

i
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§ 707.640. Licenses

§ 707.650. Estate at will

Article 4. Exemptions Subject to Right of Selection
§ 707.710. Manner of selection of exempt property

§ 707.720. Household furnishings, appliances, wearing apparel,
personal =ffects, provisions, and fuel
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-iii-




- - 277874

CHAPTER 7. EXEMPTIONS FROM ENFORCEMENT OF
‘ MONEY JUDGMENTS

_ Article 1. General Provisions
5'107 110. Property subject to enforcement of noney judgments
707. 110. Except as otherwise provided in this chapter or by other

' law, the following property is subject to the enforcement of,a judgment
for the payment. of money:.

{a) All property owned by the judgment debtor,

{(b) Al11 property no longer owned by the Judgment, ;debtor but subject
to an attachment lien, Judgment lien, execution lten, ror - other lien
arising from the enforcement of the Judgment when the property was owned
by the judgment debtor.

Comment. Section 707.110 supersedes aubdivision (a) of Section
688, Deletion of the reference in former law to "any interest" in prop-
erty and of the enumeration of certain typea of property'(“goods, chat-
tels, moneys or other property") is not intended to limit in any way the
scope .of property subject to the enforcement of a noney ﬁuﬂQﬂént. The
introductory clause of Section 707,110 refers to exkmptidhs' from en-
- -forcement of a money judgment provided in this chapter (see Sections
-, 707.310+707.650) or by any other law.-'See“Emeric_gL-Gilqggl 10 Cal. 404
- {1858) " (assets of citizen of county not liable for county debt); Health
& Saf. Code § 7053 (misdemeanor to attach human remains for debt).

Property 1n Ltustodia legis is not subject. to execution under certain

_; circumetances. E.g., Robbins . Bueno, 262 Cal. &pp.Zd 79, 68 cal.
.:Rptr. 347 (1968), North v, Evans, 1 Cal, . App.24d 64, 36 P.22 133 (1934);

"'Hawi Mill & Plantation Co.‘v._Leland 56 Gal. App. 224, 205 P, 485

| '(1922) 5 B. Uitkin, Californ:la Procedpre Enforcement of Judgggn_ §§ 21-
2&, at 340243&05 (2d ed. 1971). See Estate of Lawrence.r267 Cal. App.2d
77, 72 Cal. Bptr. 851 (1968) (spendthrift trust), See also Sections
J?03.130 (property subject to enforcement by writ .of . -execution), 704.110-

'794 (wage garnishment), 705 , 110-705, 720 (special enforcement proce-
dures) , ) . . ,

Subdivision (b) continues varlous prqviaiona of former law. See
the 1aet portion of eubdiviaion 1 of former Section 682 (real property
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subject to judgment lien); Riley v. Nance, 97 Cal. 203, 31 P, 1126

(1893) (property subject to sttachment lien when owned by eventual judg-
ment debtor); Puilssegur v. Yarbrough, 29 Cal.2d 409, 412~-413, 175 P.2d
830, ___-  (1946) (property subject to execution lien when owned by
judgment debtor); Nordstrom v. Corona City Water Co., 155 Cal. 206, 212-

——— —rrr—

213, 100 P, 242, - {1909) (judgment in suppleméntary proceedings
or creditor's suit relates back to time of garnishment of deﬁt by ser-
vice of writ of execution); Canfield v. Security-First National Bank, 13
Cal.2d 1, 29-30, B7 P.2d 830, - (1939) (creditof‘é sult creates

- equitable 1lien. én property sought to be reached from time of service of

+process). Subdivision (b) does not refer to the enforcement by fore-
.closure of liens securing loans or liemns such as medhanic's liens. See
Sections 707.120(b), 707.320; Civil Code § 1241. '

o 100/916
. § 707.120, Exemptions from other process
707.120. (a) Except as otherwise provided by statute, property

that is exempt pursuant to this chapter is exempt from all procedures
fpr the enforcement of a judgment for the payment of money. . :
. ~ {b) The exemptions provided by this chapter do not apply where the
'{j;ﬁdgment to bg_gqforced 18 for the purchase price of the property or
;QPAn a judgment of foreclosure of a mortgage or other lien on the

property.

Comment. Subdivision (a) of Section 707.120 makes clear that the

. provisions of Article 3 (commencing with Section 707.310) and Article 4
- {commencing with Section 707.710) exempt property from any process for

the colleciion of debts whatsoever unless a statute otherwise provides.
.See:also Section 487.020 (execution exemptions incorporated by Attach-

. ment Law). '

_ Subdivisior (b) of Section 707.120 provides an exception to this
.general principle where a writ of execution or other enforcement process
.iis-1issued on'a judgmént recovéred for the purchase price of the property
which would othérwise be exempt. Subdivision (b} also makes clear that
~the :exemptions provided by this chapter do not apply where the judgment

[} DRI LI
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is one foreclosing a mortgage or other lien on the property. Subdivi~
slon (b) is the same in substance as former Section 690.52. See slso
Section 707,320 (specific exceptions to homestead exemption); Civil Code

§ 124] (specific exceptions to declared homestead exemption).

100/915
§ 707.130, Exemptions cumulative

707,130, Except as otherwise provided by statute, the exemptions

provided by this chapter are cumulative.

Comment., Section 707.130 makes clear that the judgment debtor is
entitled to claim as many exemptions for hie property as the law per-
mits. Hence, for example, if a motor vehicle which the judgment debtor
uses in a trade meets the criteria of the exemption provided in Section
707.350, the judgment debtor may obtain an exemption under that section
and apply the entire 52,500 exemption of Section 707.730 to tools.

100/918
§ 707.140. Exemptions from tax liability

707.140, Where a warrant or notice of levy 1s issued by the State
of California, or a department or agency thereof, pursuant to Section
1755 or 1785 of the Unemployment Insurance Code, or Section 6776, 7881,
9001, 10111, 18906, 26191, 303?1, or 32365 of the Revenue and Taxation
Code, for the collection of taﬁ liability owed to the state, a depart-
ment or agency thereof, the tax debtor is entitled to the exemptions
provided in this chapter, and the provisicns of this chapter are appli-
cable to the assertion and determination thereof. The superior court of
the county, or clty and county, in which the property is located has
jurisdiction to hear and determine the validity of the claim of ex-
emption or the value of the property claimed exempt, whether or not the
value of the property determines the right to exemption, in like manner
as if the property were levied upon under writ of execution issued by

such court.

Comment. Section 707.140 1s the same in subatance as former Sec-

tion 690.51.
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Article ?. ‘Procedure for Claiming Exemptions -

§ 707.210. _Claim of exemption: notice of opposition;. hearing
707.210. (a) Except as otherwise provided in Sections 707.320,
707.350, and 707.710, if any property described as "exempt'' in Article

.3 (commencing with Section 707.310) or Article 4 - (commencing with Sec~
. . tion 707.718) 1s. levied upon or otherwise sought to be applied ‘to the
.satisfaction of a judgment for the payment of money, the Judgment debtor

may claim an exemption therefor as provided in this . section.

(b) The judgment debtor shall, within 10 days from the date of levy
or service of other process, file with the levying officer & claim of
exemption executed under oath by the judgment debtor or the agent of the
judgment debtor, together with a copy thereof, which' contaeins: all of the
following:- '

..(1). A description of the property which 1s claimed to be 'exempt.

(2). A citation of the section in this chapter or other 1aw upon

_.which the claim is based. t

{3) A statement of the facts necessary to support the claim.
_{4) Points and authorities supporting any legal issues raised.

(5) An address within this state where service by mail may ‘be made
upon the judgment debtor of -the .notice of opposition to the claim of
exemption. . : :

--(c) Upon the filing of the claim of exemption, the levying officer
shall promptly send to the judgment creditor at the address stated in

. the application for the writ or in other process, by first-clags mail,

postage-pxepald, both of the following: S Teoai
.. (1), A copy of the claim of - exemption. _
(2} A notice of claim of exemption which states ‘that thie claim of

1., exemption has been filed and that the levying officer will release the
- property unless a notice of opposition to the:claim of exemption is
- filed with the levying officer by the judgment;creditor within 10 days

after the date of the mailing pf the noticeof claim of exemption.
(d) A judgment. creditor who desires to contest -the -claim of exemp-
tion shall, within 10.days after,.the date of the.mailing of the notice
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' of claim of gxemp;%on, filgiwith the leviing officer a notice of oppo-
sition to the élaiﬁ of exemption. The notice of opposition shall be
execated under oath and shall incluée all of the following:

" (1) The name and address of the judgment creditor.

{2) The date of mailing'of the notice of claim of exemption.

{3) An allegation that the prapefﬁy'is not exempt within the mean-
ing 'of the section of this chapter or other law relied upon or that the
'‘value of the property claimed to be exempt is in excess of the value
stated fn the applicable sectiom.

(4) The factual &nd legai grounds fér the judgment credi;or's op-

" position to the claim of exemptiﬁn |

{e) If a notice of opposition to the claim of exemption ia filed
with the levying officer within the 10- -day period, the judgment creditor
is entitled to a hearing on the claim of exemption. If the judgment
creditor desires a’ hearing on the claim of exemption, the judgment cred-
itor shall file a'notice of motion for an order determining the claim of
exemption with the court within 10 days after the date the levying of~
ficer mailed the notice of claim of exemption. If the notice of motion
1880 fildd, 'the'héaring-én'tﬁe motion shall be held not later than 15
‘days from the date the notice of motion was filed unless continued by
the court for good cause. Not less than five days prior to the hearing,
the judgment creditor shall give written notice of the heariﬁg to the
: lévfinglofficer énd shall serve on the Judgment debtor a notice of the
hesring and a éopy of the notice of the opposition to the claim of
exemption. Servicée of the notice of the hearing and the copy of the
notice of opposition to the claim of exemption on the judgment debtor
shall be by first-class mail, postage prepald, sent to the address of
the judgment debtor stated in the claim of exemption, and'is deemed made
wlien ‘ﬂns-.‘pcua:l!:'ed’j:!.'r-ti the mail., The judg:mént creditor shall file proof of
" servike on the judgment debtor of the notice of the hearing and the copy
‘of ‘thie notice of oppoaition to the claim of exemption After receiving
the notice of the hearing and before the date set for the hearing, the
levying offiter shall £ile the claim of exemption and the notice of
" opposition to’ the claim of exemption with the court.
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(f) If the levying officer does not ‘Teceive a notice of oppogition
to the claim of exemption within ithe 10-day ‘period after the date of
mailing of the notice of claim of exemption ‘and ‘a motice of fthe hearing
not later than 10:days after the. filing of the notice of bpposition to
the .claim of exemption, the levying officer shall immediately release

- the lien on and custody of the property.

(g) The claim of exemption and notice of opposition to the claim of
exemptinn filed by the levying officer with the court constitute the

‘pleadings subject to the power of the court to permit amendments in the
:interests of Justice. The judgment debtor's claim of exemption shall be
deemed controverted by the judgment creditor’s notice of opposition to

the claim of -exemption.
7 (h) At any hearing under this section, the judgment debtor has the
burden of proof.

(1) When the hearing is before the court sitting without -a jury and
no evidence other ‘thao the claim of exemption and the notice of opposi-
tion tq the claim of exemption 1s offered, the court, if satisfied that
suffiéient facts are shown theréby, may make its. determination thereon.
Otherwise, the court shall order the hearing continued for, the produc-

‘tion of other evidence, oral or documentary. 1

(j) At the conclusion of the hearing, the court by order determine
whétherior not the property is exempt, in whole or in part. The order
is deterﬁinative ofl:he right of the judgment creditor to have the
property levieﬂ upoﬁ'by the levying officer or otherwige to subject the

.:property to the satisfaction of the judgment. In the order, the court

shall provide for the disposition of the property or the proceeds
thereof. No findings are required in a proceeding under this section.
v (k) A:copy of any order eftered in the éouft shall be immediately
tranamitted by :the.clerk to the levying offic8i#'¥n order, to, permit the
levyingiofficer to. ¢ither release the propdity 61 t&‘con;inmaﬁfﬁe levy

- in erder.to.apply the propérty to the satisfdctisn’ of ‘the fudfndnt.

Unless an appeal from the order is walved or the order his ‘dfhdiwige
become final;ithe levying dfficer shs&ll mdintdin the levy until the

R TR AT LR IR

order -becomes - finalk,
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(l) @n appeal lies from any order under this section. Such appeal
shail Eé takeﬁ in the manner provided for appeals in the court in which
the éfcceeding is had. ‘.
" - (ﬁ} Nothing in this section shall be construed tc deprive anyone of
_ the right to a jury trial in any case where, by the Constitution, such
'iight.iéhgiven, but a jury trial may be waived in any such case in Itke

_manner as in the trial of an action,

- Comment. Section 707.210 generally continues the substance of
former Section 690.50. Section 707.210, however,;does not provide that
the judgment debtor may seek a hearing as was provided in subdivision
. {e) of former Sectiom 690.50. If the judgment creditor fails to oppose
the claim of exemption and file a motion for a heéring, within the time
provided, the judgment debtor prevalls on the exemptions cleimed without
any need for a hearing.. Section 707.230 makes clear that the exemption
obtained by default 1s as valid as an exemption determined at a hearing.
- See also Sections 704.___ (judgment debtor's claim of exemption under
earnings withholding order), 707.250 (opposition to selection of exemp-
tion). -Note that the normal 10-day period within which exemptions must
- be claimed does not apply to homestead exemptions claimed pursuant to
Section 707.320. The form of the decuments described in this section is
preacribed by the Judicial Council. Section 702.300(b). The provisions
of Sectlion 1013 pertaining to extension of time where notice is served
by mail do not apply: to service under this secticn.

e oo r
100/909

§ 707.220, - -Maintenance of 'levy, orders, during pendency of
...  proceedings
707.220, (a) The levying officer shall waintain the levy on all

property levied upon pending the final determination of the claim of

exemption. The property ghall not be sold prior to such final determin-
“apioq.e£gggtlpursuant to an order of the. court hearing the claim of
.,éxemﬁtiou, T . .
.‘r.l ;(b)-gq‘aqy:time while the proceedings are:.pending, upon motion of
the jﬁégmeﬁt creditor or the juégment debtor or uponr 1t own motion, the

court may (1) order the sale of any perishable property held by the

D
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levying officer and direct the disposition of the proceeds of the sale
and (2) make such other orders ag may be proper under the particular
circumstances of the case.

(¢} An order made under subdivision (b) may be modified or vacated
by the court that granted it or by the court in which the proceedings
are pending at any time during the pendency of the proceedings upon such

terns as may be just.

7 Comment. Subdivision (a) of Section 707. 220 is substantively
similar to former Section 690. 50{!1). however, this subdivigion uses the
term "maintain the levy" in place of the provision of former law that
the levying officer "retain physical possession of the property . . . capable
of physical possession" and that the levy on "property not capable of
physical possession . .. . remain in full force and effect." This usage
reflects a change in levy procedures from former law. See Section
?93.310. Subdivisicn (aj of Section 707.220, as did former Section
690.50(h); eimplyireqqires the levying officer to preserve the status
quo by maintaining theilevy in whatever form it takes.

Subdivisions (b)'and (c) continue the substance of subdivision (g)
of former Section 690.50.

100/913
§ 707. 230. Prohibition against levy on property determined to be exempt

707.230. 1If property is determined to be exempt purauant to Sec-
tion 707.210 or Af the judgment ‘ereditor fails to oppose a claim of ex-
emption within the time allowed by Section 707 210 or oppose a selection
within the time allowed in Section 70? 250, the exempt property may not
be levied upon or sought to be applied to the aatisfacticn of the judg-
ment in any other manner unless the judgment creditcr showe, upon
noticed"motion. that a change in circumstances nccurring after the
property was determined to be exempt or after the time for opposing a
claim of exemption or opposing a selection has expired makes the exemp-
tion invalid, in whole or in part. '

Comment. Section 707.230 is new. This'sectinn ﬁakes clear that
the judgment creditor may subject property to the satisfaction of the
judgment where it has been determined to be exempt in a hearing on a
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: -makes the. property mnonexempt.

' “stated to be

' claim of exemption, whére the judgment creditor has not filed a notice
of opubsitiﬁn to a claim of exemption within the time pruvided, or where
the judgment creditor has not opposed a judgment debtoris selection of
exempt property under Artiéie 4 (commencing with Section 707.710) within
the time provided. Section 707.230 prohibits the application of such
property only to the enforcement of the same judgment. 'ﬁowever the

judgment creditor may again levy upon or otherwise seek to reach the

. " property 1f the judgment creditor shows that a change in clrcumstances

100/905
§ 707.250. Property exempt without making a claim;!claim of exemption
.707.240.- If property desctribed in Article 3-.{commencing with Sec~

tion -707.310) as "exempt without a claim' ‘'ls levied upon, the judpment
debtor may obtain its release from levy or enforcement of other process
for the satisfaction:of a judgment for tlie payment of money by following
the procedure provided by Secdtion 707.210 except that the procedure may
be initiated at any time [prior to sale or other disposition of the
property].

Comment. Section 707.240 provides that the procedure for claiming
exemptions provided by Section 707.210 appliea as well vwhere the judg-

" ‘ment ereditor levies upon property which by statute 18 specifically

R "o

exempt without making a claim. Levy on such property

':‘shOuld'OEEur only rarely, if ever. Note that the lO-day period within

which a clain’ of exemption under Section 707.210 normally must be made
18 not appIicable te claims under Section 707 240,
Note. Should the lale or other disposition of the property be

invalid? Should the judgment creditor be made strictly liable for
‘levying .on property that is exempt without a claim of exemption?

Sata ' A

- o e , : , : 10G/906
.5 707.250. bppoeition.to selection of exemptions

707.250. {(a) The judgment creditor may oppose the selection or the
valuation of ‘the property selected by the judgment debtor pursuant to
’Article 4 {commencing w:l.th Section TD? ?10) as provided in this section.

D,
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(b) Tne judgment creditor shall file notice of opposition to the
selection and a notice of motion for an order determining the validity
of the selection with the court within 10 days from the date the levying
officer maile notice of the selection to the judgment creditor

{c) The notice provided of opposition to the selection shall be
executed under oath and shall include all of the following

(1) The name and address of the judgment debtor. =

(2) The date of mailing of the levying officer's notice of gelec-
tion. . -

(3) A deecription of the property gelected by theriudgment debtor
pursuant to Article 4 (commencing with Section 707.710) which is claimed
not to be exempt i

(4) A citation of the section in Article 4 (commencing with Section

707.710) which supports the judgment creditor's claim that the property
is not exempt.

(5) A statement of facts necessary to support the claim.

(6) Points and authorities supporting any legal issues raised.

(7) An eddress within this state where service by mail may be made
upon‘theijudgment_creditor‘of the judgment debtor's claim of exemption.

(d) if the notice of opposition and notice of motion are filed as
provided in subdivision (b), the hearing on the motion shall be held not
later than 15 days from the date the motion was filed unless continued
by the court for good cause. The judgment creditor shall give not less
than five days written notice of the hearing to the judgment debtor and
shall serve upon the judgment debtor a copy of the notice of opposition
to the selection.

{e) A judgment debtor who desires to uphold the selection shall,
not less than two days before the hearing, file and serve on the judg-
ment creditor a claim of exemption in the form provided by paragraphs
¢1) to (4) of subdivision (b) of Section 707.210. Service of the claim
of dxemption shall be by first-class mail, poetage prepaid, Eent to the
‘addtréss of the Judgment creditor stated 1f the notice of opposition to

the selection.
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(£) The notice of opposition. to the selection and the claim of

. exempcion supporting the-selection constitute the pleadings, subject to

. the power of the court to permit amendments in the interests of justice.
-: Thécjudgment-creditor's notice of oppoait19n to the selection shall be
deemed controverted by the judgment debtor's claim of exemption sup-
porting the selection. )

(g) At any hearing under this. section, ‘the judgment creditor has

the burden of prDof

(h) When the hearing 13 before the court sitting without a& jury and

nc evidence other than the notice of opposition to the selection and the

claim of exemption is offered, the court, if satisfied that sufficient
facte are shown thereby, may make its determination thereon. Otherwise,
the court shall order the hearing continued for the production of other

evidence, oral or dqcumentary . ‘ . C T

(i) At the conclusion of the hearing, the court by, order determines.

whgther or not the property is exempt, in whole or in part. The order
1s determinative ofithg right of the judgment creditor to have the
property levied upon by the levying qﬁﬁicer or otherwlse to subject the
property to the satisfaction of the judgment. In the order, the court
shall provide fof the disposition of the property or .the proceeds there-
of. No findings are required in a prncgeding under this section.

1_(1) An appeal 1lies from any order under this section. .Such appeal
(shall be taken in the manner provided for appeals in the court in which
the proceeding is had. s .

(k) Nothing in this gection shall be conatrued to deprive anyone of
the right to a jury trial in any case where, by the Constitution, such
pight is g;ven, but a jury trial may be waived in any such case in 1like

manner as in the trial of-an action.

- Comment. Section 707.250 is new. It provides a procedure whereby
‘the. judgment creditor may challenge the validfty of exemptions provided
in Article 4 {commencing with Section 707.710) which allows the judgment
debeor to: select property of a certain type up to a maximum value--e.g.,
household goods (Section 707.720) and tools (Section 707.730). If the

judgment debtor selects property under the provisions of Section 707.710,

then the judgment creditor may oppose the selection as provided in this
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section. However, if the property described in Article 4 (commencing
with Section 707.710) is levied upon--whether the judgment debtor was
not present when levy occurred or'did not wish to exercise the right of
selection-~the exemption procedure provided by Section 707.210 is followed.
The judgment creditor may use the procedure of Section 707.250 to contest
either the validity of including certain property in the categories
provided in Article 4 or to contest the value assigned to property
selected. Note that the judgment creditor has the burden of proof under
this procedure whereas, under Section 707.210, the judgment debtor has
the burden of proof.

Note. If this procedure is approved, should we provide for a tem-

porary restraining order pending the outcome of a hearing under this
section?
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, : 277822
_ Article 3. Exemptions
§ 707.310. Claimed and unclaimed exemptions
707.310. (a) Where property is described in this article as "ex-

empt,” a claim of exemption shall be made pursuant to Section 707.210.

(b) Where property 1s described in this article as "exempt without
making a claim,” no claim of exemption need be made eéxcept as otherwise
provided by Sectien 707.240,

Comment. Section 707.310 is similar in effecﬁ:to subdivisions {a)
and' (b) of former Section 690, It explains the ﬁsage of the terms

"exempt" and "exempt without making a claim" as used in this article.

15/799
§ 707.320, Twelling: proceeds of sale
707.320. (a) As used in this section, "dwelling™ means a dwelling

house, together with the outbuildings and the land on which the same are
situated, a housetrailer, a mobilehome, or a vessel in which the Judg-
ment debtor or the family of the judgment ‘debtor actually resides.

(b) A dwelling is exempt to the same extent and in the same amount,
[except as otherwise provided in this seetion ] as the judgment debtor
or the spouse of the judgment debtor would be entitled to select a
homestead pursuant to Title 5 (commencing with Section 1237) of Part 4
of Division 2 of the Civil Code. 3otwithstanding Seetion 707, 210 the
exemption provided by this section shall be determined as provided in
Section 703. (procedure for issuance of writ of execu;ieu against
dwelling). R ' _'

(c) The exemption provided 1n subdivision {a) does not apply:

(1) Vhere the judgment debtor or the spouse of the jﬁdgﬁent debtor
has an existing declared homestead on any property in this state. The
existence of a homestead declared by the jhdgment debtor or the spouse
of the judgment debtor under Section 1300 of the Civil Code does not
affect the right of the other spouse to an exemption under this section.
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. (2) Yhere a judgment or abstract thereof or any other obligation

.which by statute is given the force and effect of a judgment lien has
been recorded prior to either (i) the acquisition of the property by the
Jjudgment debtor or the spouse of .the Judgment debtor, or (1i) the com-

. mencement of residence by the judgment debtor or the spouse of the

~ Judgment debtor, whichever last occurs. --

£3) Where the writ or.other process sought.to be enforced againse
the dwelling is in satisfaction of a judgment obtadined oh’a debt secured
by any of the following i
(i) A mechanics', contractors s subcontractors » artisans', archi-
‘ltects s buildere . laborers of every class, materialmen’ 8, or vendors'

" 1fen upon the dwelling.

(11) An encumbrance on the dwelling executed and acknowledged by
husband and wife, by a claimant of a married person 8 separate home-
stead, or by an unmarried claimant.

(111) An encumbrance on the dwelling executed and recorded prior to
or in connection with the acquisition of the property by the judgment
debtor or the spouse of the judgment debtor.

(d) The proceede from a sale of the dwelling that represent the
amount of the exemption provided by this section is exempt for a period
of [180° days] [six monthe] from the date the judgment debtor receives

the proceeds. Where exempt proceeds are used for the purchase of a

P dwelling within a period of [180 daye] [six months] following receipt of

the proceeds, euch dwelling is exempt as provided in subdivision (b) and
also against a lien described in paragraph (2) of subdivision (c). The
exemption for the dwelling acquired with exempt proceeds has the same
effect ag if allowed on the date of the acquisition of or the commence-
"ment of residence by the judgment debtor or the spouse of the judgment
debtor, whichever last occurred in the property previously determined
to be exempt except with respect to a judgment or other obligation which
by statute is given the force and effect of 8 judgment lien againet the
B property acquired with exempt proceede prior to its acquisition.

Comment. Section 707.320 supersedes former Sections 690.3 (exemp-
tion of housetrailer, mobilehome, or waterborne vessel used as dwelling)
and 690.31 (exemption of dwelling house). Subdivision (a) is derived
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from subdivision (a) of former Bection 690.3 and subdivision (a) of
former Bection 690.31. Bubdivieioh (b) continues the substance of a
portion of subdivision (e) of former Section 690.31 and paragraphs (1),
(2), and (3) of former Bection 690.3. Note that the exemption proce-
dures provided by Article 2 (commencing with Section 707.210) do not
apply to the exemption provided by this section. Section 703.__  re-
quites a hearing before a writ may be levied upon a dwelling. Subdivi-
sion (c) continues the substance of subdivision (b) of former Section
690.3 and paragraph (1) of subdivision (b) of Former Section 690. 31.
Bubdivision (d) continues the substance of subdivision {k) of former
Bection 690.31 and makes it applicable to all dwellings for which an
sxemption may be claimed under this section. Former law made no provi-
sion for exempting the proceceds from the pale of a housetrailer, mobile-
home, ‘or vessel. See former Section 690.3. See also Sections 701,
("vessel" defined), 703.__ (manner of imsuance of writ of execution
against dwelling), 703.__ {manner of levy of writ of execution on
dwellins), 703.640 (disposition of proceeds of sale),

Hote, Beverzl problems concerning this section atre discussed in
Memorandum 77-2. The following portions of Section 690.3]1 should be
added tv provisions concerning the manner of iesuance of a writ of
execution (see Bection 703.110):

- {e}) Whenever a judment creditor seeks to enforce & judgment againat a
dwelling house, the judgment creditor shall apply to the court in the county
in which the dwelling house is Jocated for the issuance of a writ of execu-
. ton. The application shall be verifled and describe the dwelling house and
stats that efther or both of the following facts exiat: Ce
= (1) 'The dwelling house is not exempt, the reascns therefor, and (1) that
a ressonabls search of the records of the office of the county recorder has
not resulted in the finding of a declared homestead of the deblor or the
spouss of the debtor on the subject dwelling house, and further, that a rea-
sonable search of the records of the county tax assessor indlcates that there
Iz no current homeowner's exemption clalmed by either the debtor or the
spouise of the debtor on the subject dwelling house, or (1) that the records
of the county tax assemsor indicate that there is n current homeowner's ex-
emption claimed by either the debtor or the spouae of the debtor on the sub-
ject dwalling house but the judgment creditor believes for remsons which
shall be stated in the application that the debtor or the spouse of the debtor
in not entitled to the exemption provided in this section. .

'(2) The current value of the dwelling house, over and above all liens and
encumbrances thereon, exceeds the amount of the allowable exemption.

H un application alleges facts solely pursuant to paragraph (2) or the
court determines that & writ may issue only under the cireumstances de-
scribed in paragraph (2), and the court in which the proceeding is pending
is & municipai or justice court, the court shali transfer further proceedings
to the superior court, There shall be no filing fee imposed In the superior
court upon such & tranafer.
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- {d) Upon receipt of & vomplete application of a judgment ereditor, the
court shail sél a time and place for hearing and order the debtor to show
cause why n writ of execution should not issuve. Prior to the hearing, &
copy of the order to show cause, & copy of the application filed by the judg-
ment crediior and a copy of the following notice, in at least 10-point bold
Lype, shall be aerved a3 prescribed for the giving of notice of sale of real
property in Bection 652:

“IMPORTANT NOTICE 70 HOMEOWNER AND
RESIDENT

1. Your house is in danger of being sold to satisfy a judgment obtained ~
In court. You may be able to protect Lhe house and real property describe
in the accompanying spplication from execution snd forced sale if you or
. your.famlily now actually reside on the property and presently do not have &
declared homestead on any other property in the State of Catiforuia. YOU
OR YOUR SPOUSE MUST COME TO THE HEARING TO SHOW THESE

FACTS.
. 2. 1f you or your spouse want to conteat the forced sale of this property.
You or your spouse must appear at an

{localion set forth In OSC) {date and tlme
and be prepared to answer questions concernting the statemenis made in
the mitached application. THE ONLY PURPOSE OF THE HEARING
WILL BE TO DETERMINE WHETHER THE I'RDPEETY CAN BE
SOLD, NOT WHETHER YOU OWE THE MONEY.

- 3. FOR YOUR OWN PROTECTION, YOU SHOULD PROMPTLY
BEEK THE ADVICE OF AN ATTORNEY IN THIS MATTER."

(¢) The burden of proo? at the hearing shall be determlned in the follow-
ing manner:

(1) Where the application of the judgment creditor states a elalm af non-
sxempt siatus, the debtor or the spouse of the debtor shall have the burden
of proving his or har entitlement to the ¢cxemption; and

(8) Where the application of the judgment creditor asserts that the cur-
rent value of the dwelling, over and sbove all Hens and encumbrances there-
ofi, excesds the amount of the allowable exemption, the judgment creditor
shail have the burden of proof on that issus.

«f) Upon a detarmination by tNe court that the dwelling house is not ex-
empt or that, although exempt, the judgment crediter is entitled to levy
againat any excess, it shall make an order directing the issuance of n writ
of execution. The order shail state whether or not the dwelling house ia ex-
empt and, if not exempt, atate that the judgment creditor s entitled only to

. azecution ageinat the excess over the exempt amount. It shall also specify
the amount of the expmption. -

The follewing portions of Section 690.31 should Be added to the
provisions concerning levy of a writ of execution (following Section

703,310):

{g) Any such writ of execution issued upon a hearing at which the deht-
or, the spouse of the debtor, or his or her attorney did not appear shall be
served in the manner preacribed for the giving of notice of sale of real
property in Section 892 and be lccumpunled by the following notice in at

lenst 10-point bold type:

7-1¢




 “IMPORTANT NOTICE TO HOMEOWNER AND
RESIDENT '

1. You were recently rerved with a court arder reguiring your presence
&t a hearitg to delermine why the court ahould not -issne & writ of execu-
tion for the forced sale of your home. YOU AND YOUR SPOUSE
FAILED TO APPEAR AT THE HEARING AND THE COURT HAS OR-
DERED} THAT YOUR HOME BE SOLD TO SATISFY A JUDGMENT
AGAINST YOU."

" 2. Your absence at the hearing has contributed to the insuance of the ac-
companying writ of execution. If the mbsence of you or your attorney at
the hearing was legally excusable and vou believe in good faith that your
home may be entitled Lo an exemption from execution, you should complete
the form below and date, sign, and return the form below ne Jater than

., (Inaert date no later than five days prior Lo date of sale.)

3. FOR YOUR OWN PROTECTION, YOU SHOULD IMMEDIATELY
SEEK TUE ADVICE OF AN ATTORNEY. :

................. (Cut Out and Return This Form to)...........0.....
{Name and Title of Levying Officer)
{Street Address and City)
' { Area Code and Telephone Number of Levying Offlcer)

1 declare that my absence from the previous hearlng on whether or not
this property should be sold was legally excusable. 1, or my spouse, cur-
rently reside in this property and 1 wish a further hearing so that I may
assert my excmption rights under Code of Civil Procedure Section £50.31
and contest the ssle of my home. I understand that the clerk of the court
will notify me of the date and place for this hearing if I return this form
immediately and that I must attend this hearing.

I declare under penaity of perjury that the foregoing is true and correct.
Executed on at Californis.

Bignature of Debtor or Debtor’s Spouse

w »* e * »

(1) Bubsequeni applications by a judgment creditor within 12 months of
a denial of u writ of execution shall be supperted by a statement under oath
allcging that there is & material change of circumeatances affecting the ex-
emption, and seiting forth facts supporting auch claimed matetial change of

circumstances.

Jubdivision (h) of Section 690.31 should probably be continved in
the sale provisions (following Section 703.510) ¢

(h) H the debtor or spouse of the debtor deciares that his or her'absence
or the abaence of hin or her aitorney at the hearing was due to mistake, in-
advertence, surprise or excusable negiect and declares that the subject
dwelling house may be entitled to an exempt status, the levying officer
shall, upon receipt of the declarations of the debtor five days prior to the
scheduled sale date, cancel the sale pending further orders of the court and
transmit the notice forthwith to the court. Upon receipt of the notice, the
clerk shafl set a hearing to determine whether the writ of execution should
be recilled, and ahall give at least 10 dayn notice to the partics.
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. The term "housetrailer” is apparantly nowhere defined; "mobilehome"
is defitned in Civil Code Section 1797.1 and Health and Safety Code Sec-
tions 18008, 18817, and 18211, Since these sections define the term
differently, the staff thinks that it is beat not to refer to any par-
ticuler definition. The cases do not indicate that there has been any
‘difficulty arising from the lack of definition of these terms; they seem
to be.gensral enough and commonly understood to achieve their purpowse.
The terms of the Vehicle Code could be used in place of "housetrailer"
‘and "mobilehome'; but then we would have to use termes such as "house
car," “ttailur coack," and "camp trailer" which seem somewhat arti-
ficill.

We have replaced the terms "houseboard, boat, or other waterborne
vessel" with "vessel” which is to be defined to incorporate the follow-
ing definition from Section 9840 of the Vehicle Code!

' (n} "Vessel" Includes every description of watercraft used or capable of belng
Uwid s & meeatty of transporiatlon on water, except the following:

1) & seaplaiie op the water.

(@ A waterceaft spevitically designed to operste on a permatently fxed scurse,
the movemebt of which ln restricted to or guided on such permanently {lxed course
by means of g mechanical deviee on & Hxed track or arm to which the watercenit
Is attached or by which the watercraft Is controlind, or by mesny of a mechanlenl
davice uttached to the watercratt iteelf.

27/824

§ 707.330. Unpaid esrnings

707.330. Earninge payable by an employer to an employee for
personal services are exempt as provided in Article 3 (commencing with

Section 704. ) of Chapter 4.

Comment. Section 707.330 refers to the portion of Chapter 4 (com-
matieing with Section TU&.IlO)'thnt provides the exemptions applicable to

wage garnishment.
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27/867

§ 70?.340. Deﬁoeit accounts in henka, savings and ioan associations,

and credit unions
707.350. Except as otherwise provided in Section 707.345, any

combindtion of deposit accounts in banks, savings and loan associations,

and credit unions is exempt without meking a claim to the maximum aggre-
gate value of [two] thousand dollars ($[2),000) per person, whether the

character of such property is separate or community.

Comment Section ?0? 340 combines the substance of former Section
690 7 ($1 000 of savings deposits in, shares or other accounts in, or
shares of stock of, savings and loan associations) and former Financial
Code Section 15406 ($1, 500 of shares or certificates in credit unions)
and extends the exemption to bank accounts. See Section 70l.__  ("de-
posit account" defined) Under Section 707.340, $2,000 is exempt with-
out making a claim pursuant to Section 707.210 regardless of whether the
account or share is in a bank, savings and loan aspoclation, or credit
union, or any combinetion thereof. See also Sections 703.[350] (order
permitting 1evy on deposit accounts in amounts less than $2,000),
703. [360] (levy on account into which social security payments are
directly peid) 707.345 (exemption of deposit account inte which social
security payments deposited}, 707.490 (funds of prisoner)r.

Note. The $2,000 1imit 1s® arbitrary. 4s the Comment indicates,
under current law, a wise debtor with accounts properly located may

exempt $2,500 whereee a debtor with only a bank or savings and loan
account can exempt only $1,000.

12/824

§ 707.345. Deposit account in which social security payments are
directly degosited
707.345. (a) For the purposes of this section, "payments author-

ized by the Social Security Administration means regular retirement and
survivors' benefits, eupplementel security income bepefits, coal miners'
health benefite, and disability insurance benefits.

v {h) A deposit account in which payments authorized by the Social
Security Adminietretion are directly depnsited by the United States
government [pursuent'to Public Law No. 92-366 (86 Stat. 506 (1972)) and
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. -to the maximim value of five hundred dollars ($500) where one depositor

is the designated payee of the directly deposited payments or seven

" hundred fifty dollare ($?50) where two or more depositors are the desig-

nated payees of the directly deposited payments unless such depositors

~ are joint payees of directly deposited payments which represent a bene-

fit to only one of the depositors in which case the exemption 1s in the
amount of five hundred dollars ($500).
{c) A deposit account of an amount in excess of the amount exempt

pursuant to sthdivision (a) is exempt to the extent that such account

consists of payments authorized by the Social Security Adminiatration as
provided in subdivision (a) or of other exempt amounts. The financlal

institution shall either place the amount in excess of the'amount

.exempt under subdivision (b) in a suspense account or otherwise prohibit
- withdrawal of such excess amount pending notification of the Judicial

determination of the exempt statius of such excess amount and shall

‘notify the levying officer in wtftin% of the nature and balance of the

deposit account of the judgment ‘debtor within 10 business ﬁaye after the
levy. Promptly upon receipt of the notice, the levying officer shall

‘. notify the judgment creditor of the nature and balance of the deposit

account. -
. (d). Notwithstanding Section 707.210, the exemption of such excess

amount shall be determined as followe.

(l) A judgment creditor who desires to elaim that such excesa
amount is not exempt shall deliver an affidavit [or declaration] alleg-

. ing that the excess amount is not exempt to the levying officer within

five days after the levying officer notifies the judgment creditor of
the nature and balance of the deposit account. The affidavit shall be
in the form of the notice of opposition provided by subdivision (d) of
Section 707.210, and a hesaring shall be set and held, and notice given,
as provided by subdivision (e) of Section 707.210. The judgment debtor
shall file a counteraffidavit supporting the exemption not later than
five days before the date set for the hearing and mail a copy to the
judgment ecreditor and to the levying officer.’ For the purpose of this
paragraph;’ the "notice of opposition to the claim of exeﬁﬁtlon" in
subdivision (e) of Section 707.210 means the affidavit under this para-
graph. .
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(2) If the judgment creditor does not deliver the affidavit to the
levying officer and give notice to the judgment debtor within the time
provided, the levy shall be released and no hearing shall be held. If
the judgment debtor does not file the counteraffidavit and mall a copy

. to the judgment creditor within the time provided, the excess amount of

the deposit account remains subject to the levy and shall be applied to
the satisfaction of the judgment and no hearing 8hall be held.
(3) The affidavit and counteraffidevit shall be filed by the levy~-

1ing officer with the court before the date set for the hearing and
constitute the pleadings, subject to the power of the court to permit
amendments in the interests of justice.

{4} At a hearing under this subdivision, the judgment debtor has

the burden of proof,

(5) At the conclusion of the hearing, the court by order shall
determine whether or not the excess amount of the deposit account is
éxempt, in whole or in part. The order is determinative of the right of

_the‘jydgment creditor to have-the property levied upon by the levying

officer or otherwise to apply the excess amount to the satisfaction of
the judgment, In the order, the court shall pfovide for the disposition
of the excess amount. No findings are required in a proceeding under
this subdivision., ’ _

(6) If the court determines that all or part of the excess amount
is exempt, a certified copy of the order shall be transmitted forthwith
by the clerk to the financial institution in order to permit the finan-

'_pigl inastitution to comply with the order. The order shall be complied

with within three business days of its receipt.

Comment. Section 703,345 supersedes former Section 690.30. Sub-
division (a) continues subdivision (c) of former Section 690.30.  Sub~
division (b) continues the substance of the first paragraph and sub-
division (a) of former Section 690.30. Subdivision (c) continues the
subatance of the'introduétofy paragraph and paragraph (1) of subdivision
(b) of former Section 690.30. The last sentence of subdivision {(c)
makes explicit what was implicit in a pbrﬁion of paragraph (2) of
subdivision (b) of former Section 690.30. Subdivision (d) supersedes
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H‘patigraphs (2), (3), and (4) of subdivision (b) of former Section

690, 30. Howevéf,'sﬁbdivision (d) clarifies the procedure applicable to
' claiming exemptions for excess amounts in deposit acc;ﬁﬁts described in
this section and the relation between this procedute and the procedure
" provided 'by Seetion 707.210 (which supersedes former Section 690.50,

' - incéorporated by refeérence in former Section 690.30). .éétaétaph (1) of

‘subdivisfon (d) requires the judgment debtor to file a counteraffidavit.
Former Section 690.30 was silent on this matter but seemed to require
some showing by the judgﬁéﬂt degtor since the last sentence of paragraph
'(2) of subdivision (b) of former Section 690, 30 placed tﬁe‘turden of
showing the excess amount to be exempt on the Judgment debtor. The
'sacond sentence of paragraph (2) of subdivision (d) of this section
provides that a hearing is not held if the judgment debtor does not
comply with'ﬁaragraph'(li‘bf that subdivision by filing the counteraffi-
"davit within the timeé’ provided and sending a copy to the judgment credi-
tor and ‘the levying officer. This provision assures that a hearing will

' not be held where ‘the {judgment debtor 1is prepared to concede that the

excess amount 1s not exempt. Parapraph (5) of subdivision (d) of this
' sectionISupéfgédeé paragraph (3) of sﬁbdiﬁision (b) of former Section
690.30. The ptovfsion for an order determining priority or dividing the
property between several several creditors is not continued. Paragraph
{4) of subdivision (b) of former Section 690. 30 is continued in parapgraph
‘(6) of subdiviaion (d) of this section ' Where a deposit account is not
one described by subdivision (b), the procedutea provided in Scction
707, 210 apply to the determination of the exemptinn provided for deposit
accounts generally in Section 707. 340, Note that, where an account
deseribed:in subdivision (b) exceeds the amount thereunder exempt, the
. exemption provided by subdivision (¢} 13 determined pursuant to subdivision
- {d); .not by Section 707,210. See subdivision (d), providing an exception
to:Section 707,210 (determination of exemption where property described
-as "exempt'). :See also ‘Section 701. ("deposit account” -defined).

‘Yote. :The staff 13 bewlldered by Section 690.30.' It appears to be
a reaction to Phillips v. Bartholomie, 46 Cal. App.3d 3&6 121 Cal.
Rptr. 56 (1975), which held that the judgment debtors were not entitled
to a hearing béfore money from Social Security, AFDC, county welfare,
and veteran's benefits in a bank account were levied upon. The staff is
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unaware of any contrary holding by a federal court to the effect that
Soclal Security benefits or other benefits exempt under federal law may
be levied upon only after a court hearing.

The most puzzling aspect of the provision relates to the hearing on
the exemption. The judgment creditor is required to deliver an affida-
vit or declaration within a certain time or the levy i3 released. The
judgment debtor is specifically freed from the necessity of makinpg a
claim of exemption. Subdivision (b)(2) then merely incorporates the
procedure of Section 6903.50, which requires a claim of exemption from
the judgment debtor and a counteraffidavit from the judgment creditor.
We wonder how the judgment debtor who wants to claim the exemption is
going to be able to meet the burden placed on him by the last sentence
of subdivision (b)(2). The procedure might make sense if the burden
were on the judgment creditor, but this alternative would make it very
difficult for the judgment creditor to levy on such accounts since it is
not eagy for him to know the nature of the funds.

Section 630.30 also assumes that the judgment debtor wants to claim
the excess amounts as exempt, whereas he may not be entitled to an
exemption., The section seems to.contemplate a hearing in any case where
the judgment creditor timely delivers his affidavit. The section also
places a heavy burden on the financial institutions to determine the
nature of the account. The phrase 'nature . . . of the account" in
subdivision (b)(1l) is also puzzling. It also appears in subdivision
(b)(2) that the levying officer's mnotice to the judgment creditor is
supposed to assert that “all or parts of the amounts being held by the
financial institution . . . are nonexempt '--when in fact the entire
amount may be exempt under aubdivision (b) (draft Section 707.345(c)) or
some other section (such as draft Section 707.340).

We have added some detall to this procedure; more may be needed.
But we also wish to avold putting procedural provisions pertaining to
how the -bank is to deal with the funds levied upon (see Section 690.30(b)(1),
draft Section 707.345(c)) or how the exemption is to be determined (see
Section 690.30(b)(2)~-(4), draft Section 707.345(d))} in this article
relating to the substance of the exemptions.

27/868
§ 707.350. Motor vehicle; proceeds of sale
707.350. (a) If no more than one motor wvehicle which is safe,

functional, and légally operable on the public raﬁdway {or which can be
made safe; functionél; and'legaliy operable on the public roadway with
an expenditure wbighfiéiféaédﬁaﬁle in relation to its fair market value)
is registered:in the .name .of the judgment debtor, such motor vehicle
with a value not exceedihg five hundred dollars (§$500), over all liens
and encumbrances on the motor vehicle at the time of levy, is exempt.
The value of Eﬁe.motur vehicle shall be determined by'rgference to used

car price guides customarily used by California automobile dealers or,
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if not listed;in such guides, by the fair market value [for a motor
‘vehicle of its vear and model]. Fcr the purpose of this subdivision, a ::)
motor vehicle registered to the. Spouse of the. judgment ‘debtor and which
is community property shall be deemed to be owned by the judgnent debtor
if the judgment debtor and the judgment debtor’'s spouse reside together.
{b) If the mOtb; vehicle {s sold, the proceeds of sale, after
_ sa;isféction'of'alllliensAand encumbrances on the motor vehicle, are
. exempt 1in the amount of five hundred dollars ($500) for a perlod of 90

ﬂays after sale.

~ Comment. Section 707.350 continues the substance of subdivisions
(a) and (e) and portions of subdivisions (b) and (c) of former Section
690.2. See also Sections 703. 5 (sale of motor vehicle), 703.6 ‘
(distribution of proceeds of sale of motor vehicle). It shauld be noted E

that this exemption protects only one motor vehlcle where the judgment

debtor has more than one motor vehicle.

Note. We propose to add the following portions of Section 690.2
(enacted in 1976) to the other provisions concerning sale and distribu~
tion of proceeds in Chapter 3:

(b) The levying officer shall consult the Department of Motor ::)
Vehicles and 1f the department 8 records show that another vehlcle
is regigtered in the name. of the. debtor, the levying officer shall
distribute the proceeds of the sale in the following order of
priority. .

(1) First,. the seller, lienholder or encunbrancer shall
recover pursuant to paragraph’ (1) of Section 689c,

{2) Second, to the satisfaction of the judgment; and
(3) Third, the balance, if any, to the debtor.

The levying officer shall notify the debtor if he intends to

_distribute under this subdivision and shall notify. the debtor that
the debtor may file a claim of exemption pursuant to Section

- 690,50 at any time prior to distribution of the prodeeds of the
sale., If he does not own another safe and functional.motor vehicle
which can legally be operated on the public roadway or a motor
-vehicle which can be made safe, functional, and legally operable on
the public roadway, with an expenditure which is reasonable in
relation to its fait market value, the claim of exemption shall be
sustained. :

: :Any motor vehicle registered to the spouse of the debtor and
vwhich ig community property shall be deemed to be owned by the
debtor when the debtor and the debtor 8 spouse reside together.
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If the claim of exemption is sustained the proceeds shall be
distributed as provided in subdivision (c).

(c) When the debtor has only one vehicle, the levying officer
shall distribute the proceeds of any execution sale or from the
undertaking, if necessary, without further order of the court, in
the following order of priority:

{1) First, the seller, lienholder or encumbrancer shall re-
cover pursuant to paragraph (1) of Section 689c:

(2) Second,'the debtor shall recover five hiundred dollars
{$500}, the amount of the motor vehicle exemption;

(3) Third, to the satisfaction of the judgment; and
(4) Fourth, the balance, if any, toc the debtor.

This distribution shall be made, whether or not the debtor has
filed a claim of exemption and regardless of who purchases the
motor wehicle.

{(d) The levying officer shall not receive any bid at an ex-
“ecution sale under subdivision (c) unless it exceeds the total of:

(1) The motor vehicle ekémption;

(2) The aggregate amount of all liens and encumbrances on the
motor vehicle; and

(3) The amount necessary to repay the Judpment creditor for
the fees and costs advanced to the levying officer.

In the event no bid is accepted the levying officer shall
release the motor vehicle to the debtor within five days.

Apparently this section permits the judgment creditor to levy on the
judgment debtor's stationwagon and leave him with a motorcycle for
transportation. We can also envision difficulties in determining

. whether the vehicle is safe, functional, and legally operable or can be
made so and also whether the debtor and his spouse reside together. The
amount to be subtracted under subdivision (d}{3) iz unclear. Should
such costs be the portion of the costs attributable to the levy on and
sale of the wvehicle? Or should such costs bear the same proportion to
the entire costs that the amount to be realized from the motor vehicle
sale price bears to the total amount realized at the sale?

There 18 no provision here detailing the exemption provided a motor
vehicle purchased with exempt proceeds as there is in Section 690.31(k)

. pertaining to dwelling houses. However, the staff does not believe such
 a’provision is needed here (or in the dwelling exemption for that matter).

27/870
§ 707.360. Works of art
707.360. Works of art of or by the judgment debtor or the im-

mediate famwily of the judgment debtor are exempt except that, if the
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- 3Judgment debtor or a member of the immediate family of the judgment
debtor is engaged in selling works of art as an occupation, only works
‘of ‘art which ‘portray the judgment debtor or a member of the immediate
family of the judgment dehtor are exempt.

Comment, The first pcrtion of Section 707.36D coutinues the
Substéncc of the last sentence of former Section 690.1 except that
Section 707.360 refers to the immediate family rather than the resident
famlly of the judgment debtor. The last portion of Section 707.360
makes clear that, if the business of the judgment debtor or family
member 18 the sale of his or her art work, the exemption applies only
”phen the work of art portrays someone in the family. A work of art may
‘ :also be exempt under Section 707.720 (household furnishings}.

Note. The last portion of Section 707.360 is derived from a sug-
gestion in Comment, California's New Household Goods Exemption and the

Problem of Personal Accountability, 12 Santa Clara Lawyer, 155, 170-171
(1972).

4057332

% 70?.3?9.‘ Prosthetic and orthopedic appliances
?07.370.: ﬁll prosthetic and orthopedic appllancea personally used
by the judgmect'dcbtor [or a member of the judgment debtor's family] are
~exenpt without making a claim.

: ' Ccmment.:ngction 707.370 is the same as former Section 690.5
except that under Section 707.370 no claim of exemptfon need be made
[and tﬁé.exeﬁﬁfinu covers such items used by members of the judgment

- debtor's family].

: 405/333
§ 707.380. Pews

707.380.  Pews in churches or in meetinghouses used for religious

purposes which are [owned, claimed or] held by the judgment debtor in
accordance with the rules and regulations of such churches and meeting-

houses are exempt without making a claim.

-

- ,Comment. Section 707.380.1is the same in substance as former Sec-—
tion 690.25. .

Note, The staff thinks that this exemption is archaie, but ft has
been retained at this point for purposes of discussion.
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405/334

§ 707.390. Cemeteries, mausoleums, columbariums

707.390. (a) An interest of a judgment debtor in one of the
following is. exempt:

(1) A lot not exceeding one-quarter of an acre in size in a burial
park and all appropriate improvements thereon including railings,
fences, gravestones, and monuments. , ,

-.[2); A mausoleum or ome or more crypts in a mausoleum and the land
.upon which the mausoleum is situated. not exceeding one-quarter of an
acre in size. _

(3} A columbarium or niches in a columbarium, urcs,.and the land
upon which the mausoleum is situated not exceeding one-quarter of an
acre in size.

(b) The parts of any public or private cemetery actually containing
hqmap remains and all appropriate improvements thereon including rail-
.ing;,.fénces, gravestones, monuments, m&qscleums,‘and columbarinms are
exempt without making a claim. '

(c) Where a religious or benevolent association or corporation 1is a
judgment debtor, in addition to the exemption provided by subdivision
~'(b), unused cemetery land not exceeding five acres in size is eiempt.

(d) Except as provided in subdivision {c), lcnc}held for the pur-
pose of sale or disposition as burial lots or otherwise i3 not exempt
under subdivision {a) or (b). _

) (e) Honey payable or to become payable as the purchase price or on
account of the purchase price of unused cemetery lands, or lands from
which all human remains have been removed 15 ‘exempt 1f used or held for
use for the purposes described in Qection 7925 of the Health and Safety
Code. ' ) '

(f) Property dedicated as a ceceteny-by a cemgfcry authority is ex-
empt without making a claim on a debt due fram'aﬁ individual owner of an
interment plot. -

{(g) For the purposes of this section the definitions provided in
Chapter 1 (commencing with Section 7000) of Part 1 of Divisiou 7 of the
Health and Safety Code are applicable.
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Comment. Section 707.390 is based on former Section 690,24 and has
been phrased in terms of the definitions provided by Chapter 1 (commenc-
Ing with Section 7000} of Part 1 of Division 7 of the Mealth and Safety
Code. Any type of‘'interest of the judgment debtor in such property is
exempt, whether the interest is a joint tenancy, tenancy in common,
membership in an association, or a share or membership in a cerporation,
except as provided in subdivision (d). Subdivision (2) makes clear that
cemeteries composed of mausoleums and columbariums are exempt to the
same extent as burial parks. Subdivision (b) is based on Peebler v.
Danziger, 104 Cal. App.2d 491, 231 P.2d 895 (1951) (property occupied by
graves of human beings cannot be sold under execution).

Hote, It may not be worth discussing, but we wonder whether pet
cemeteries are or should be exempt.

, Relevant definitions from the Health and Safety Code include the
. following

7003. 'Cemetery” means any one, or a combination of more than
one, of the following, in a place used, or intended to be used, and
dedicated, for cemetery purposes:

(a) A burial park, for earth interments.
(b) A mausogleum, for crypt or vault interments.

{c} A crematory, or a crematory and columbarium, for cinerary
Interments,

- 7004, "Burial park” means a tract of land for the burial of
human remains in the ground, used or intended to be used, and
dedicated, for cemetery purposes.

7005. Except in Part 5 of Division VIII of this code, mau-
soleum” means a structure or building for the entombment of human
remains in crypts or vaults in a place used, or intended to be
used, and dedicated, for cemetery purposes.

7007. Except in Part 5 of Division VIII of this code, "'colum
bariun’ means a structure, room, or other space in a building or
structure containing niches for inurnment of cremated human remains
in a place used, or intended to be used, and dedicated, for ceme-
tery purposes.

7015, "Crypt ' or ‘'vault means a space in a mausoleum of
sufficient size, used or intended to be used, to entomb uncremated
human remains.

7816, “Niche' means a space in a columbarium used, or in-
tended to be used, for inurnment of cremated human remains.
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7018, ‘‘Cemetery autho}it}ilincludes cemetery assoclation,
corporation sole, or other person owning or controlling cemetery
lands or property.

7022. - "Lot,™ "plet," or "interment plot"” means space in a
cemetery, used or intended to be used for the interment of human
remains. Such terms include and apply to one or more than one
adjoining graves, one or more than one adjolning crypts or vaults,
or one or more than one adjoining niches.

405/336
§ 707.400. Vacation credits

707.400. Vacation credits accumulated by a state employee pursuant
to Section 18050 of the Government Code or by any other public employee
pursuant to any statute providing for the accumulation of vacation

credits applicable to such employee are exempt without making a claim.

Comment. Section 707.400 continues the substance of a portion of
former Section 690.18(h).

llote. Should this apply only. to public employees?

405/337
§ 707.410. FEscrow funds

707.410. Escrow funds and trust funds are exempt without making a
claim where the judgment or claim is against an escrow agent or a

trustee,

Comment. Section 707.410 1s based on a provision formerly included
in Financial Code Section 17#10.. Section 707.410 generalizés the exemption
to cover all escrow or trust funésrwhereas the exemption formerly provided
in Financial Code Séction 17410 gpplied only to licensed escrow agents
and not fo banks, tfuét'coﬁpaniesqrbuilding and loan or savings and loan
associations,‘insurance companies, California attorneys not actively
engaged in conducting an escrow agénéy, and persqﬁs engaged in title

insurance or real estate business. See Iin. Code §'§7006.
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40571338
§ 707.420. Property held in tfust for wages

.707.420, Moneygand other property required to be held in trust by
an employer for the payment of wages to employees are exempt without
making a claim except where the money or other property is claimed by

the émployees of the employer.

" Comment. Section 707.420 is based on portions of former Sections
270.5 {(property heid-in trust oy logging employer) and 270.% (property
- held in trust by employer of door—to—ﬁoor or telephone soliciters) of
the Labor Code. Section 707.420 .extends the exemption of former law to
any sitvation where an employer 1s similarly required to hold property
in trust for the payment of employees.

oo 405/339
§ 707.430. Emplovee's bond
707;430. An employee g bond piven pursuant to Article 2 {commenc-
ing with Section 400) of Chapter 3 of Part 1 of Division 2 of the Labor

Code is exenpt without making a claim except in an action between the
employer and the employee or applicant, or their successors in interest

or assignees.

Comment. Section 707 430 continues the substance of a provision
formerly 1nc1uded in Labor Code Section 404.

4057340
§ 707.440.  Hospital endowment funds
707,440, Propertﬁ granted to a trustee to endoo a hospital pursu-
‘ant t& Division 23.5 (commencing with Section 32500) of the Health and
saféry Code is - exempt without making a claim after the grant is filed

‘*putsuant to 'Section 32502 of the Health and Safety Code

Comment._ Section 70? h40 continues the aubstanee of former Section
1 690. 20 and of a provision formerly included in Health and Safety Code
Section 32508.
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. _ 057341
§ 707.450. Educational endowment funds

707.450, Property granted to a trustee for -educational purposes
pursuant to Article 1 (commencing with Section 21100) of Chapter 2 of
Part 12 of Division 1 of Title ! of the Education Code 1s exempt without
making a claim 1f the action under which fhe wrii_is issued is not
commenced within two years after thé‘fiiing of thé'grant_pursuant ro
Section 21114 of the Education Code. If the action is commenced within
two years after the filing of the granf, spch.property is exempt without
making ; claim 1f there 1s other p¥operty of the grgntﬁr subject to
enforcement of a judgment for the péﬁﬁeﬁt of money and sufficient to
satisfy the judgment. - |

Comment, Section 707.450 is substantively the same as the first
two gsentences of former Section 690.28 and of former Education Code
Section 21116, The last gentences of former Section 690.28 and of
former Education Code Section 21116 providing that mechanics' and la-
borers' liens are not affected are superseded by Section 707.120(b).

Note. This section continues existing law, but the staff is
puzzled concerning the omission of provisions similar to Education Code
Section 21116 (See Exhibit 3) in a similar article (Educ. Code 5§ 21140-
21154). We also have second thoughts about including this type of
provision here. It is really a statute of limitations. 1In view of the
provisions of Education Code Section 211135 fsée Exhibit 3), the first
sentence of Section 21116 is unnecessary. The second sentence of Sec-
tion 707.450 and Education Code Section 21116 provide for the priority

of applying property to the satisfaction of the judgment and is not
really an exemption provision at all.

_ , 4057342
§ 707.460. Merchandise on vessel
?0?.#60. In proceedings pursuant to Article 3. {commencing with
Section 490) of Chapter 2 of Division 3 of the Harbors and Navigation

Code, merchandise on board a vessel and trunks and other property of
passengers and of persons employed on board a vessel are exempt without

making a claim.

Comment. Section 707.460 18 based on a portion of Harbors and

Navigation Code Section 495.4.
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e 277871 D
§ 707.470. Property of ‘state = oo '

*707.470. Real and personal property of the gstate is exempt without

making a claim,

“Ccmment.' Section ?07.&70 cﬁdifies the prior rule. E.g., Westing-
h0use Electric & Manufacturing Co. v. Chambers, 169 Cal. 131, 135, 145
"P. 1025, —___ (1915); Meyer v, State Land Settlement Bosrd, 104 Cal.
‘App 577 584—586 286 P. ?43 - (1930}, A woney judgment against i
.the state 13 enforceable by a writ of mandate. Sectlon 1085; Meyer v.

'State Land Settlement Board, supra. See "estinghouse Electric Co. v.

Chambers, sugga.

405/ 344 §
§ 707.480. Property of local public entity

707.480, ' - (a) Real and personal property of a local public entity

- acquired for, held for, or devoted to a phblic use 1s exempt.

{(b) Real and personal property of a local public entity 1z exempt
;without making a claim from enforcement of a tort judgment or inverse ::)

' ”condemmation judgment.

‘Comment .- Subdivision (a) of Section 707.480 provides a general
"exemptipn for all property of a local public en:ity which is acquired
for, held for, or devoted to a public use. Subdivision (a) is derived
- from former Section 690,22 but, unlike the former section,; does not list
specific examples of exempt property such as courthouses, jails, fire
stations, public office buildings, armories, cemeteries, parks, furni-
‘ture, books, papers, automotive and truck equipment, and the like.
However, all such real or personal property is exempt under Section
'707.480 1f it 18 devoted to a public use. Section 707.480 also super-

‘ sedes formet Sections 690.26 and 690.29, Health and Safety Code Sections
33124 'and 34217, and Water Code Section 8537. Public cemeteries or part
thereof are also exempt under Section 707.390, Note that, under Section
707.480, all property devoted to a public use of a housing authority is
3exempt:whgreaq, under former Section 690.27 and Health and Safety Code
Section 34217, only the real property of a housing authority was exempt. ::>
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See Maurice L. Bein, Inc. v. Housing Authority, 157 Cal. App.2d 670, 321
P.2d 753 (1958). _ .
Subdivision (b} is analogous to Section 707.470 {exemption for

state property). If a local public entity does not voluntarily pay a
tort or inverse condemmation judgment, the Judgment is- enforceable by a
writ of mandate. Section 1085; Govt. Code % 970.2.

Note. With the exception of the addition of an exemption for
personal property of a housing authority, subdivision (a) merely at-

tempts to simplify the existing law while retaining its substance. Most
of the language of Section 690.22 derives from 1872,

4057345
§ 707.490. Funds of prison inmate
707.490. The funds of a judgment debtor who is an inmate in any

prison or facility under the jurisdiction of the Department of Correc-
tions or the Youth Authority or in any county or city jail, road canp,
industrial farm, or other local correctional facility, held in trust for
the inmate or to the inmate’s credit in an inmate's trust account or
simjlar account by the state, county, city, or any agency thereof, are
exenpt to the extent that the inmate's funds exempt under Section
707,340 are less than [two] thousand dollars ($[2],000).

Comment. Section 707.490 provides an exemption for funds of a
prisoner held by authorities of a correctional facilify equal to the
améunt‘that the inmate debtor's fugdg exempt under Section 707,340
{accounts in banks, savings and 1oaﬁ;a§suc1atiéns, and credit unions)
are less than $2,000.? Former Section 690,21 provided that $40 of an
inmate's trust account was exempt without filing a claim for exemptionm.

Note. Apparently under existing law, if an inmate has $500 in a
prison account, he will lose 5460 of it whereas 1f he has $500 in a
savings and loan account, he will lose none of it. The proposed Sec-

tions 707.340 and 707.490 eliminate this inequity. In effect, the
prison account is treated as if it were a baﬂk account.

405/ 346

§ 707.500. Aid S
707.500, Prior to payment, aid pravided by Division 9 {commencing
with Section 10000} of the lelfare and Institutians Code to a }udgment
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debtor or for the benefit of the judpment debtor is exempt without ::)
making a claim. After payment, such aid is exempt. '

_ _Commenf. _Seﬁtiqn 707.500 1s based on forﬁer Section 690.19.
quefe;, Secfion ?UZ.SOO makes clear that all aid glven under Division 9
of the Welfare and institutions Code is exempt whereas the scope of
former Section 690.19 was unclear. Section }0?.500 does not continue

~ the sécpnﬁlgegtgﬁcé of former Section 690.19 which provided that, as

.against the ciaiﬁ-of ihe‘county, ﬁhe properfylpf a debtor whe had re-
celved "support from public moneys'' 1is exempt only to the extent allowed
by the limited exemptions provided by llelfare and Institutions Code
Section 17409. This provision of former Section 690.19 denied recip-
lents of county aild the exemptionslavailable to other judgment debtors
rapd, therefore? is constitutibually guspect under tﬁe equal protection

. clausg._.cf.'James 3;>Strangé, 407 U.5. 128 (1972) (Kansas statute

imposing iiaﬁility on indigent defendant for costs of counsel provided
the defendant and denying exemptions available to other judgment debtors
held unconstiturional). See Helf. & Inst. Code § 10052 (defining

"aia"). o N L o ~:)

Note,: Welfare and Institutions Code Section 17409 is in Exhibit 3.
Section 690.19 refers to “all aid given under a public assistance
program.” The staff iz .unable to discern whether these terms are used
generally or in the sense they are used in the Welfare and Institutions

‘Code. Apparently, the phrase “all aid given under a public assistance
program’ was. taken directly from Welfare and Institutions Code Section
11002 on the recommendation of the State Bar in 1967 {the revision was
enacted in 1970). ‘(Séction 11002 1s in Exhibit 3.) However, the terms
"ald" and "public assistance program’ are defined for the purposes of
Section 11002 as follows:

11052, 'Aid" means financial asslstance provided to or in
behalf of needy persons under the teris of this division, including
‘direct money paymepts, vendor paymentd and medical care.

10061. "Public assistance’ anﬂ:“public assistance programs’”
refer 'to those public social services programs provided for in Part
3 of this division.

‘Hence, "ald” covers all money payments and the like in Division 9 where-
as 'public assistance program’ refers only to. Part 3. If "public as-
sistance program” is limited to its technical meaning,.the following
‘forms of ‘aid ‘providéd by Part ‘3 of Division 9 are exempt: AFDC, Old Age
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- .Security, Ald to the Blind, Ald to Needy Disabled, nonmedical care

facilities and supportive home care services, Medi-Cal benefits, supple-
mental food programs, and several others. However, Part 4 programs,
including adoption and institutions for children and aped, Part S pro—
grams, including county aid, and Part 6 programs, including emergency
programs, miscellaneous programs for the biind, children, and aging, and
food stamps would not be exempt. The staff thinks that all ald should
be exempt. o

. 405/347
3 707.510. Compensation and proceeds from public entity for dwelling

707.510. For a period of six months from the date of receipt, com-
pensation received from a public entity which acquires for a public use
a dwelling actually owned and occﬁpied hy';ﬁe Judpment debtor is exempt
in the amount over all liens and eﬂcumb:éqées provided by Section 1260
of the Civil Code.

Comment. Section 707.510 continues the substance of former Section
690.8,

Note. Should the six-month period be changed to 18¢ days? Should
"which acquires for a:public use a dwelling” in the second line be 'for

the acquisition for a public use of a dwelling” in light of Section
7G7.5207 '

-
27/872
§ 707.520. Relocation benefits
707.52G, Relocation benefits for displacement from a dwelling

actually owned or rented by the judgment debtor received from a public
entity pursuant to Chapter 16 (commencing with Section 7260) of Division
7 of Title 1 of the Government Code or the Uniform Relocation Assistance
and Real Property Acquisition Policies Act of 1970, as amended, are
exempt without making a claim.

Comment. Section 707.520 continues the substance of former Section
690. 8a.

4057348
§ 707.530. Disability or health insurance
707.530. (a) If the annual premiums.paid for disability or health

insurance do not exceed five hundred dollars (%$500), all moneys, bene-

fits, privileges, and immunities accruing or in any manner growing out

of such insurance are exempt.
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(B} If the aﬁnual premiums pald for any disability or heélth ingur=-
ance excéed five hundred dnllars ($500) , moneys, benefits, privileges,
-and immumities accrﬁing or in any manner growing out of such insurance
':;gre ekeﬁp;';n the proportion that five hundred'dollafs {$500) bears to

the entire annual premium paid.

Comment. Section 707.530 continues the substance of former Section
690.11.

| 4057349
§ 707.540. Life Insurance 7
| 707.540, -(a) Except as provided in subdivision (b), all moneys,

bénefits, priviieges, and immunities accruing or in any manner growing

out of any life insurance are exempt if the annual premiums paid do not
‘exceed five hundred dollars ($500). If the annual premiums for such
insurance exceed five hundred dollars ($500), such moneys, benefits,
privileges, and immunities axe exempt in the proportion that five hun~
dred dollars ($500) bears to the entire annual premium paid.

{b) Where there are multiple beneficiaries claiming an intereat in
such moneys, benefits, privileges, or immunities, the exemption allowed
to each bemeficlary is the amount of the exemption provided in subdivi-
sion (a) which is proportional to the beneficiary 8 1nterest in the
total proceeds of the policy.

(c) In addicion to the exemption provided by subdivision (a), all
moneys, benefits, ﬁfiéilegés, and immunities belonging to or inuring to
the benefit of the insured's spouse or minor children g}bwing out of any
" 1ife insurance are exem@t.if the annual premiums paid do not exceed five
hundred dollars ($500). If the annual premiums for such insurance
exceed five hundred dollars ($500), such moneys, benefits, privileges,
and immunities are exempt in the proportion that five hundred dollars
($500) bears to the entire annual premium paid.

Comment. Subdivisfons (a) and (c) of Section 707.540 continue the
substance of former Séction 690.9. Subdivision (b) codifies the holding
in Jackson v. Fisher, 56 Cal.2d 196, 363 P.2d 479, 14 Cal. Rptr. 439
(1961) | |
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Note. Should the amount of this exemption be higher? The $500
amount in subdivision (a) is the same as it was in 1872. 1In 1947, it
was proposed to raise this to $1,000, but instead the exemption for the
debtor's spouse and children in subdivision (c) was enacted.

405/350
§ 707.550. Group life insurance

.tion 690.10. However, under Section 707.550 the judgment debtor need

Lin the hands of the insurer.

entity or by 1ts officers or emplojees.for retirement or pension pur-

making a claim.'

payments, money received by any person [a resident of the state] as a

.pension, as an annuity, retirement disability, death, or other benefit,

707.550, Except as provided in Sections 10203.5, 10203.6, and
10203.8 of the Insurance Code, a policy of group life insurance issued
pursuant to Chapter 2 (commencing with Section 10200) of Part 2 of
Division 2 of the Insurance Code and the proceeds thereof before payment

are. exempt without making a claim. After payment to the insured em

ployee or the beneficiary, the proceeds of such insurance policy are

exempt.

Comuent. Sectlon 707.550 is substantively similar to former Sec- 3

not make a claim for the exemption where the proceeds"of the policy are

4057351

§ 707.560. Public pension, annuity, retirement, disability, or death
benefits

707.560. (a) Honey held controlled or in the process of dis-
tribution by the state, any county, city and county, city, or other !

political subdivision of the state, or by any public trust, public

corporation, or public board derived from the contributions by such

poses or the payment of disabilicy, death, or other benefits, and all
rights and benefits accrued or acctuiné to any person under any system
establishedhpursuent to statute by the state; county, city and county,
city, or other political subdivision of the state, or any public trust,
puhlic corporation or public board for retirement, annuity, or pension

purposes or payment of disability or death benefita are exempt without

{b) Except with regard to court-ordered child or spousal support
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or as a return of contributions, and interest thereon, from the United
States, the state, any county, city and county, city, or cother political
subdivision of the state, from any public trust, public corporation, or
public board, or from any retirement, disability, or amnuity systen
established by any such entity pursuant to statute, whether such money

- 1s in the actual possession of or deposited by the judgment debtor, is
exenpt.

Comment. Section 707.560 continues the substance of subdivision
{a) and portions of subdivision (b) of former Section 690.18. The
. exemption for vacation credits provided in former Section 690.18(b) is
continued in Section 707.400. The exemption of benefits under the
Unemployment Insurance Code provided in former Section 690.18(b) is
continued in Section 707.610(b).

Hote. -Subdivision (a) makes the following unnecessary: parts of
Educ. Code § 22005; Govt. Code %% 9359.3, 21201, 31452, 31913, 32210;
Pub. Util. Code §§ 12337, 25337, 28896, 50146, 95836, 98196: and all of
Water Code § 22142. For some reason, public boards are left out of the

1ist in the last part of Section 690.18(b); they have been included here
{subdivision (a)).

_ , 277873
§ ¥07.570, Private retirement plan; benefits

707,570, (a) As used in this section, 'plan’ means a private
rétirement plan (including, but not limited to, a union retirement plan)
and a profit-sharing plan desipned and used for retirement purposes.

'(b) Money held, controlled, or in the process of distribution by a
" ‘plan iz exempt without making a claim,

(¢) Benefits paid a8 an annuity, pension, retirement allowance
" disability payment, or death benefit from a plan, and contributions and
‘Interest thereon returned to a member of a plan are exempt.

"(d) Except with regard to money withheld from employees' wages and
‘contributions based on wages in employment under provisions of the Unem~
'plojmenffInsurance Code and ‘except with regard to court-ordered child
support payments, the exemption provided by this section applies to
“money held in sélf-employed retirement plans and individual retirement
 annuities of ‘accounts provided by the federal 'Employee Retirement

Income Security Act of 1974" (P.L. 93-406). :

7-38

2

D

2




Comment. Section 707.570 is derived from subdivision (c) of former
Section 690.18. Section 707.570 makes clear, however, that, if the
property is in the hands of the private retirement plan, it is exempt
without making a claim, This feature 1s analogous to the provisions
applicable to public retirement plans under Section 707.560.

Note. Spousal support 18 an exception to the exemption provided
for public retirement benefits (see draft Section 707.560(a). Section
690.18(a)} but not to the exemption provided for private retirement
benefits under ERISA, There 1s apparently no exception for child or

spousal support from the exemption provided for other private retirement
plans. Does this make any sense?

4057354
§ 707.580. Worker's compensation
. 707.580. Except as provided by Chapter 1 {commencing with Section

4300) of the Labor Code, a claim for worker's compensation or compensa-
tion awarded or adjudged 1s exempt without making a claim and, after

payment, is exempt,

Comment. Section 707.580 continues the substance of former Section
£890. 15.

405/ 355

-§ 707.590, Unemployment compensation

707.590. Prior to payment, unemployment compensation benefits pay-

‘able under Part 'l {commencing with Section 100) of Division 1 of the Un-
' employment Insutance Code, unemployment compensation disability benefits

payable under Part 2 (commencing with Section 2601) of Division 1 of the
Unemployment Insurance Code, extended duration benefits payable under
Part 3 (commencing with Section 3501) of Division 1 of the Unemployment
Insurance Code, federal-state extended benefits payable under Part 4
(commencing with Section 4001) of Division 1 of the Unemployment Insur-
ance Code, incentive payments payable under Division 2 {(commencing with
Section 5000) of the Unemployment Insurance Codé, and payments to an
individual under a plan or system established by an_employer which makes

provision for employees generally or for a class or group of employees
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for the purpose of supplementing unemployment compensation benefits are ::)
© exempt without making a claim. After payment, such benefits are exempt.

Comment. Section 707.590 continues the substance of former Section
690.175.

4057946

§ 707,600, Unemployment 1gsurance

:707.600. - (a) Contributions by a worker to the Unemployment Compen-
"sation Disability Fund and by an employer to the Unemployment Fund are
exempt without making a claim.

(b) Money held, controlled, or in the process of distribution by amn
employer for payment of benefits to, or reimbursement of benefits paid
to, employees under the provisions of the Unemployment Insurance Code 1is

exempt without mdking a clalm.

Comment. Subdivision (a) of Section 707.600 continues the sub-
stance of former Section 690.16 and a former portion of Unemployment
Insurance Gode Section 988. Subdivision (b) continues the substance of
a part of former Section 690.18(b). ::)

405/947

§ 707.610. Fraternal organization funds for sick or unemployment
~ benefits :

707.610. TFunds belonging to a fraternal o;ganization which are
. used exclusively in the payment of sick or unemploymgnt benefits to bona
_fi&g members of the fraternal organization are exempt to the maximum
amount of five hundred dollars {$500) [from‘claims againat the fraternal

organization].

. Comment. Secdtion 707.610 is substantively the same as former Sec~
tion 690.13.

Hote. '"'Fraternal organization' is apparently not defined. This
exemption does not :seem to be very significant since $500 would not go
. _very far if more than one or two members of the organization were either
""gick or uriemployed. Should this section be retained?

D,
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4057948
5 707.620, Fraternal benefit soclety aid 7
707.620. Money or other aid from any fraternal benefit society, as

defined by Section 10990 of the Insurance Code, before being pald or
rendered, 1s exempt without making a claim. Such money or other aid,

after being paid or rendered, is exempt.

Comment. Section 707.620 is subétantively similar to former Sec-
: tion 690.14 and former Insurance Code Section 11045. However, Section
707.610 makes clear that the exemption need not be claimed before the

noney or other aid is paid or rendered.

405/949

§ 707.630. Segregated benefit funds
707.630. Segregated benefit funds of 3 holder of a certificate of

exemption issued pursuant to Section 10497 of the Insurance Code are ex-
empt from claims against the holder of the certificate of exemption

other than claims for benefits.

Comment. Section 707.630 continues the substance of former Section
690,12,

Note. This section relates to certain life insurers. See Ins.
Code § 10497 in Exhibit 3.

27/823

§ 707.640, Licenses
707.640. A license to engage in any business, profession, or ac-

tivity issued by the Unlted States or a state or political subdivision
thereof 13 exempt without making a claim.

Comment. Section 707.640 is derived from a portion of subdivision
{e) of former Section 688 which precluded levy or sale on execution of
"licenses issued by this state to engage in any business, profession, or
activity." Sectlon 707.640 expands the application of this provision to
preclude the appliication of any license issued by a governmental entity
to engage in a business, profession, or activity to the satisfaction of

a money judgment.
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Hote. Although we have expanded this section, we have not gone as
far as to cover licenses issued by foreign nations. We doubt that any
-‘such license would be wvaluable, '

468/699
§ 707.650. Estate at will
707.650, An estate at will is exempt withoyt making a claim.

Comment. Section 707.650 continues the substance of a portion of
former Civil Code Section 765. o
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405/950
Article 4. Exemptions Subject to Ripht of Selection

§ 707.710. Uanner of selection of eXempt property

707.710. {(a) If the judgment debtor 1s present when levy is made
on property exempt pursuant to this article, the judgment debtor may
select the property to be exempt as provided by this article. The
levying offfcer shall inform the judgment debtor [in'writing], if
present, of the right to select exemptions provided by this article.
Any selection made by the judgment debtor or by the levying officer in
the presence of the judgment debtor is conclusive upon the judgment
debtor but may be opposed by the judgment creditor as provided by
Section 707.250.

(b) When the judgment debtor or the levying officer has selected
pProperty pursuant to subdivision (a2}, the levying officer shall send a
notice to the judgment creditor by first-class mail, postape prepaid,

- describing the property selected.

{c) If the judgment debtor is not. present when levy is made or if
the judgment debtor does not exercise the right of selection, property
described as exempt by this article shall be treated as property des-
cribed as exempt in Article 3 (commencing with Section 707.310).

Comment. Section 707.710 provides an opﬁbftunity for the judgment
debtor to select which pfbpefty-is to be exempt subjecf, of course, to
the limitations of value and type of pProperty as provided in Sections
707.720 (household furnishings, appliances, wearing apparel, personal
effects, provisions, and fuel) and 707.730 (tools, fmplements, instru—
ments, uniforms, books, equipment, vehicle, and vessel used in trade,
huéin@sa, or profession). The debtor is noﬁ required to select exempt
property; this task may be lefe to thg,levying officer. If the judgment
debtdf"is present, whether or not the judgment debtor selects the exemp-
tions, the judgment debtor is bound by the selection made and may not
make a claim of exemption for property of a type described in this
article that is then levied upon. Since estimates of value and categor~
izations of property may differ, the judgment creditor may oppose any
selections made by the judgment debtor as provided in Section 707.250 by
filing a notice of opposition to selection within 10 days after the
notice provided by subdivision (b) is mailed.
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Note. This procedure is roughly modeled on a selection procedure
provided by Hawaii. See Exhibit 4.

4057951

"§ 707.720. Household furnishings, appliances, wearing apparel, per-
: sonal effects, provisions, and fuel

‘701.?20. Household furnishings, appliances, wearing apparel,
personal effects, provisions, and fuel, personally used or procured for
use by the judgment debtor and members of the judgment debtor's house-
hold at their principal place of residence, mot exceeding an aggregate
{cash] value of [ ] dollars ($ ) over all liens and encumbrances

on such property at the time of levy, are exempt.

4057952

§ 707,730, Tools, etc., used in trade, business, or profeasion

707.730, Tools, implements, 1natruments, uniforms books, equip-
ment, one vehicle, one vessel, and other persnnal propgrty reasonably
‘necessary to and actually used by the judgment débtﬁf in the exercise of
“‘the trade, business, or profession by which the judgmént debtor earns a
livelihood, not exceeding an apgregate [cash] value of two thousand five
hundred dollars ($2,500) over all liens and eneunmbrances on such items

of property at the time of levy, are exempt.

Comment. Section 707.730 continues the ;ﬁbstance of former Section
690.4. However, a new procedure for selecting such exemptions is pro-
vided by Section 707.710.

Note. '"Farming' has Begn left out of this section; presumably, it
is included in trade or business. Section 707.730 deals with personal

property generally.  We did not. continue Section 690.17 which also
exempts certain building materials in the amount of $1,000.
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