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Memoraﬁdum 77-10
Subject: Study 36 - Iminent Domain (Resolution of Yecessity)

Attached as Exhibit 1 {pink) is 2 letter from Recbert J. Logan, City
Attorney of the City of Pittsburg. Mr. Logan points out a problem with
the Comment to Section 1245.255 of the Fminent Domain Law relating to
attack on the validity of a resolution of necessity. See also on this
point a letter from Norval Fairmam of the TMepartment of Transportatiom,
attached as Exhibit 5 (blue). The text of Section 1245,255 and the
Comment 1s attached as Fxhibit 2 {vellow). This memorandum gives the
background behind Section 1245.255 and the Comment, analyzes Mr. Logan's

problem, and offers several alternative solutions.

Background
One of the major issues considered by the Commission in developing
the Fminent Domain Law was the extent to which the resolution of neces~-

sity 1is subject to collateral attack onm ite validity in a condemation
proceeding. Existing law generally gave conclusive effect to the reso-~
lution, even if its passage were obtained through fraud, bad faith, cor-
ruption, or gross abuse of discretion., People v. Chevalier, 52 Cal.2d
299, 340 P.2d 498 (1959).

The Commission determined that there should be no change in exist-

ing law, stating in its recommendation:

The Commission has weighed the need for court review of necessity
questions against the economic and procedural burdens such review
would entail and against the policy that entrusts to the legislative
branch of government basic political and planning decisions concerning
the need ‘for and design and location of public projects. The
Commission has concluded that the policy to provide conclusive

effect to the resolution of necessity of a public entity is a sound
one and should be continued.

After this recqm@eﬁqation was printed, the Commission determined that

there should be a limited exception for 2 resolution that was procured
by bribery. Thié‘excéption is presently embodied in Section 1245,270,
attached as Exhibit 3 (green). '



During the legislative process, the Azsembly Judicilary Committee
added a provision that the resolution is subiect to collateral attack in
the condemnation proceeding if its adoption or contents were influenced
or affected by ""abuse of discretion™ on the part of the adopting agency,
and a Comment was added stating that the resolution is also sublect to
direct attach under Section 1094.5 (administrative mandamua). The text
of Section 1094.5 is attached as Exhibit 4 (buff). The Senate Judiciary
Committee revised this provision to permit collateral attack only in
cases of "gross" abuse of discretion, and the Comment was modified to
indicate the difference in standard for a collateral attack {''gross
.abuse of discretion'} and a direct attack ("abuse of discretion’’).
Section 1245.255 and the Comment were adopted in this form. - See Ixhibit
2 (yellow).

Anqigsis ‘ |

Mr. Logan (Exhibit l--pink} believes that the Comment to Section
1245.255 is incorrect--Section 1094.5 (administrative mandamus) is not
the proper remedy or procedure for a direct attack on a resclution of
necegsity.: Mr. Logan's argument may be summarized as follows: (1)
" administrative mandamus 1s available for quasi-judicial and not for
'quasi-legislative acts; (2) adoption of a resolution of necessity is a
quasi—legislétiﬁe act; (3) therefore administrative mandamus Is not a
prbper‘remedy to attack the resolution of necessity.

' The staff has researched these points and believes that “r. Logan's
analysls and supporting authority are generally very good. However, the
key point of whether adoption of a resolution of necessity is a gquasi-

legislative act is not as clear as Mr. Logan's analysis seems to indi~
cate. See Deering, Californisz Administrative Mandamus § 2.8 (Cal. Cont.

Ed. Bar 1966):

A difficult problem of classificatiecn is presented when the
agency's action has both quasi-legislative and adjudicatory as-
pects, as In many zoning and condemmnation proceedings. See 1
Davis, Administrative Law Treatise § 7.03 at 417 (1958). In such a
case attention must bhe focused on the aspect of the decision being
attacked. For example, in Wulzen v. Board of Supervisors [101 Cal.
15, 35 P. 353 (1894)] the city condemned and appropriated certain
land for street use. The Supreme Court analyzed the components of
the agency's order as follows: ''The order included not only a
legislative expression of the will of the board adopting it that a
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street should be opened, but in addition thereto sought to perform
the judicial act of taking the land of citizens, rendered necessary
‘smder the legislation involwved in the order. To the extent which
4t sought to accomplish this last object it was judfcial. 101 Cal.
at 25, 35 P. at 356. '

In other words, adoption of a resolution of necessity 1s a mixed legig-

lative and judicial act; it has elements of both.
Likewise, Mr. Logan indicates that the Supreme Court in HFH, Ltd.
v, Superior Court, 15 Cal.3d 508, 542 P.2d 237, 125 Cal. Rptr. 365

(1975), initially mistakenly indicated that administrative mandamus

(Section 1094.5) was the appropriate vehicle for review'qf a legislative
(zoning) action but that, when its error was pointed out, the opinion
was modified to refer to ordinary mandamus (Section 1085}. However, a
review of that opinion reveals that the court states “"we have fecognized
mandamus as the proper remedy for allegedly arbitrary or discriminatory
zoning" {15 Cal 3d at 508), cites Selby Realty Co. v. City of San
Buenaventur31,10 Cal.3d 128, 514 P. 111, 109 Cal. ?ptr. 799° (1973),
which states, ™he gravamen of plaintiff's complaint is that the’ city

refused to issue the permit unless plaintiff complied with an assertedly
iuvalid cqndition. The approprate method with which to consider such a

claim is by a proceeding in mandanus under Section 1094.5 of the Code of
Civil Procedure. {citations]”

tthat 1s :the up~shot of all this? The law ou whether administrative
mandamus may be uged for a direct attack on a resolution of necessity is

unclear. ' As 'fr, Logan-recognizes, "I .am not sure anything can be accom-
plished without litige;;ugt;heiissue." 'However, the existence of the

statement in the.Comment to the effect that an action under Section
1994,5 1s available will.indubitably affect any judicial resolution of
the question. What, if anything, .should be done?

Alternative Solutions
The reason the referefce to' Section 1094.5 presents a problem is

that the standard for attéck under that section 1is "abuse of discre-
tion,"” and the court may try the issue de novo. Mr. Logan is concerned
that, under this standard, there will be frequent, and perhaps success-
ful attacks on resolution of necessity. This “unreasonably and in-

correctly burdens public entities in moving forward with projects.
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Furthermorg, it en;ourages greater court participation in making what is
éssentiﬁliy-a 1egislat1ve_deéermiﬁation.‘ Courts simply are not policy
makers.” This reasoning corresponds with the Commission's reasoning in
initially recommending that the resolution of necessity not be subject
to collateral attack on any grounds,

There are several alternative solutions to "r. Logan's problem that
the staff can easlly conceive.

(1) Do nothing. It is arguable that the characterization of the

tesolution of necessity in the Comment as subject to attack under Sec-

"-tién 1094.5 1s accurate. It is also arguable that, whether or not the

':cﬁaracterization is accurate, 1t was the legislative Iintent that the
'standard be simply "abuse of discretion.” However, the Commission's

staff drafted the Comment for the legislative committees, and we do not

now recollect whether the issue of the standard for direct attack was

ever fully considered by the committees, other than by vague reference
to Section 1094.5.
{(2) Make clear that Section 1094.5 is available., The law could be

clarified that Section 1094.5 is avallable to attack the resolution, or
alternatively, that the resolution may be directly attacked under a

atandard of "abuse of discretion.” This would not help Mr., Logan's

problem, but would eliminate the need for court rescolution of the 1ssue.
{3) Make clear that Section 1094.5 is not available. The law could

be clarified that Section 10%4.5 is not available to attack the resolu-

tion. 1If this is done, the gquestion then arises how can the resolution
" be attacked directly, and what is the standard. Both :ir. Logan and “fr.
Falrman suggest that ordinary mandamus under Section 10185 1s the ap-
propriate reﬁedy for abuse of discretion in quasi-legislative acté. See
discussion C.E.B., California Civil Writs 3§ 5.35-5.37 {1970), attached
as Exhibit & (gold). The standard for attack under Section 1035 is

whether the agency action has been "arbitrary, capricious or entirely
lacking in evidenciary support, oOr otherwise unlawful." See, e.g.,
Wilson v. Hidden Valley Mun. Water Dist., 256 Cal. App.2d 271, 63 Cal.

Rptr. 889 (1967). Unfortunately, the statement of this standard in the
cases is dictum, and there is no indication in the cases of any statu-—
tory basis for the standard. >oreover, as Mr. Logan recognizes, Section
1085 would not be applicable if "the determinations in a resclution of
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necessity are determined to be quasi-judicial,” a matter that is not

clear.
(4) Enunciate some other standard. A provision could be added to

the statute to make clear that a resolution of necessity is subject to
direct attack, and to specify the standard. The availability of Section
1085 relief could be statutorily prescribed, or the “arbitrary, cap-

ricious or entlrely lacking in evidenciary support, or otherwise unlaw-
ful" standard could be codified. Or the standard could be the same as
the standard for collateral attack--"gross abuse of discretion.” It is
certalnly arguable that, if a resolution of necessity can be attacked
collaterally in an eminent domain proceeding, 1t should be attackable on

irs adoption on the same or additional grounds.

Respectfully submitted,

Jathaniel Sterling
Agsistant Executive Secretary
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Memorandum T7-10

EXHIBIT 1
OFMCHE OF
Tap CITY ATTORNEY ° O——
_ City of Plttsburg _ . PITTEBURG, CALIFORNIA 34363
’ 1419) 4094242 ’
AOBERT J. LOGAN :
aﬂvséuuuv :

Arabruary 9, 197?;

ﬁnhﬂ B. Dlﬂnﬂlly;

. .californis Law. nuviﬁion Committe- S
stanfoid htw School ' o
Btun!ord, CA 94305

- Roger. smivm !-q P S P AP
lniaunt Bunnin; r’r'w;» R e

‘th rioor _ ,1 ; ,3  ,- SR T T "

-800 tumz:- nvas e L et T

Dear sirlt

am dizceting thin 1attur of ‘concers. to gan in hnpau thnt some-
thinq .can be doné to correct what 1 feel is an uafortunste mis-

Jicaticn of the administrative mandagus;; ﬁlﬂn gmuviuion- of
l 1094.5 s! thQVCilifarnii CoQu of ciﬁii ‘PrOC#E

As you are aware, undar the nan eminent domain law, in particulur.
. §1245.2%5, the aanclulivunnnu of. 4 resolution of necsssity can be

e

: eoilnt;rally attacked £o the he extent that 4ts' ‘adoption. or dontent

was_ infjuenced or. a:fectad hy ‘gross dnise of discretion on the
. part:- of the geveraning ng- body. - ~the legislative committee comment

~nuuoﬂpanying thut,laction 1nﬁ1¢ut¢n that "the validity of the

resolution may. be snhjuut *to direct: attack by. adminigtrative: nah-
danu-._ (cep llo§4.5);' : -agQast that. vtnw in 1neurrect._.-

| iuva:al nunthn lgﬂ, I had onausion to prnlant a par to tha city

nt,at the california Lea Cities anslyzing
', 11n§4 5, As. & rﬁﬁnlt of my ras#earch,

,-i ;inatrusuiﬂtion of neces~

' nation of necessity

f;iu&a& - The neces-

y ‘use-of the public

'-£~onu-whiah 1ies
_Ewﬂ,u;rvinorn_

13 1l1iki1l #ﬁ-chnfagtnr and
-1ty or: apyrnnrinttng—privgt; pj
‘or the government {m not a judic.
in. the domain of tha iagilzatnxa. B 7
©298, 2!7-293}. rhis nul *si - 4 gr-'”-pw ﬁ“!n not haan altered
by statute or case law. - Bv 51245.25 recognizes with limited

sxception that » d-tarminntian by, the dovern z body is conclusive
as to the matters referred to in §1240.030. ‘This principle is &

:nrry-ov'r from prior Iaw and atill exists in its' basic unaltered
Orm. ‘ .




wrlaﬁhﬁ H;‘Deuoully, Esg.

'Roger Sullivan, BEsqg.
February 9, 1977
Page Two

The only bagic change in the statute is provision for collateral
attack {CCP §1245.255) if gross abuse of discretion is established.
A scope of review based upon "gross abuse of discretion” is a far
stricter standard than the scope of reviey under §1094.5, “"abuse

of discretion.” Moredver, it ig‘conaistentiwithvtﬁevstnndard_of

i review for legislative acts, to wits. arbitrary, capticious, or

entirelg lacking in evidentary sqppbrt or atﬁegﬁiﬁeEunlayfnl.
It is clear and unquestioned that CCP §1034.5 was designed to apply

to gggai-jgdicial‘acta. o ‘ ‘Beenic Communit
unty of Los Angeles 15 “Untigky B

a Assoclation for . a
y - RN P. &L 3 : .

unty of San Francisco (1952) 155 CA 2d 594. "It Is egually clear _
98, 8 not the apptopriate vehicle for review of legis-

lative or guapi-legislative actz. BStrumsk v. San Di
Ret] ation, cited supra panga Ageoc
f:ea*éugraq‘nrpei‘V@‘A

7 7 ::

Q. £U33
(1962) 20 | _ _
While it is true that 51094.5'makasaclaar.refqrence to the situation
where a hearing is required and evidence taken, such elements are
not reatricted:to~duua1ﬁjudicial<proaﬁe&inQSgonlyag_cﬁnsaquently,
the distinction between the two cannot be tade on th&t basis alone.
The presence of certain elements usually characteristic of the
:dudicial,proeeas;do_nqt‘naceésgrily_mean that: the agency action is
any less legislative or guasi-legislative, “(Wilsofi v. Hidden valley,
supra). o . ' '

'—rha:procesaaUf*diStinguishingfbetween=Quaai—legislative*and gquagi~
judicial acts must be ohe of‘aacertaining‘functianrovpr;form,- In
unaking this distinction, emphasisg shguld}bgfplaceﬂeﬂn-the-third
2lement set forth in §1094.5, that is, that discretion in the

- determination of facts is veeted in the inferior tribupmal. 1If an
action can be chatacterized as 1egislativa,:ﬁhéﬁ,thévdetefmination
1eed-not-solély«restvon%the‘fadta”presentEdj'but'iﬂﬁtead may be
>ased on a legtalativﬁ‘bdncluéiun'aq\tn-what;ia'hast;forrthe;health,
safety and general welfare of the public, ‘There 18 no need to
letermine whether a resolution of. necesaity and locaticn of projects
Ls legislative or quasi~judiclal, The courts have already made that
letermination (Wulgzen v. Board of Sgpgrviaors,-sugra]. a

. -

N
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John H. DeMoully, Esq.
Roger Sullivan, Esq.
February 9, 197?

Page Three '

The abova mentioned distinctions hecame terribly impprtant affect-
ing not only the :cdonduct of the hearings, but also the content of
the resolution.::The statutory findings requirad'in the adoption
of a resolution of necesaity are not that disgimillir 'to those
‘which are reguired in zoning actions. In both cases, the legisla-.
ture has set forth certain statutory findings that must be made,

in both casss, the actual determinations are legialative in o
character. A legislative action of a local agency is subject to
review only. to determine whether the agehcy action has been arbi-
trary, capricious or entirely lacking. in evidenciarg support or
otherwise unlawful. Kahn v. East Bay ﬂnninijal Utill; uistrict ‘
(1974) 41 ca 3d 397 PIEEXS v, Perluss (I al. ; '
Bixby; Wilsony and B:nck, supra, oOn the ather hgnd. 51094.5
requires, especially alfter Topanga, supra, Eﬁﬁggned findings
supporting the concluaions o-"_‘é“public en as\aci ng in a ;
gquagi-judicial fashion.,-' -

The law revision commission's mischaracterization‘of the vehicle
for review of a resolution of necessity unreasonably. and’incorrectly
burdens public entities in moving forward with projects. Purther-
morée, it encourages greater court participation in making what is

- essentially a lagislativa datermination.; caurts simgly are-not
policy makers.- R _

N

Even the state Buprema CQurt got caught up in the seductive aimpli~
city of §1094.5 in itm’' initial publication of HFH : ﬂ
Superibr Court (1975) 15 Cal. 3d 508, when it mistaken
§.5 was the appropriate vehicle for review of u Iegisla-
tive {aoning) action. That particular determination was modified
after I forwarded a letter as the then City Attorney of the City of
Livermore indicating to the Bupreme Court that {t had apparently
misspoken itself on the appropriate vehicle for review of a legis-
lative decision, Several other cities joined with me in this
effort to clear up -that point. Thereafter, ‘the court noted on .
page 513 of the HFH decision that ordinary mandamus (CCP §1085). is
_ the proper remadf"Tbt allageﬂiy arbitrary or discriminatory zoning.

I am not sure anything can be accomplished without litigating the
issue. However, unless the determinations in the resolution of
necessity are determined to be quasi judicial, 1t uould appear that
the above analysia applies. ' '




John H. bDeMoully, Esq.
" Roger Bullivan, Esdg.
February 9, 1977 ‘ .
Page Four ,

1 would respectfully request that the state Bar cDmmittea and

. Law Revision Commiseion take necessary steps to modify the

legislation to. correctly reflect the law as set forth herein.

-1 would be happy to discuss this further or rfender any apsis-

tance you might need. |
i /Bﬁejly yours,

RILidk ‘
cct. Lengue of c;lifarnia,citiea
Attn: - Carlyn Galway
. Apsemblyman Alister McAlister

\
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Memorandum TT-10
EXHIBIT 2

§ 1343.955. Collatersl attack on conclusiveness of
resolution

1840888, A resolution of necessity does not have the effect
prescribed in Section 1845850 to the extent that its sdoption or
contents wers inAuenced or affected by gross abuse of discretion by
the body. Nothing in this section precludes a public entity
From restin & resolution of necemsity and sdopting & new
tesolution as to the same property subject to the same conseguences
1 @ conditional dismissa) of the proceeding under Section 1960.180.

Lagislative Comvmities Comiment—Senate

Commant. Section 1245.2506 is new. Tt peemits a collaterel atiack
on the conclusive effect of the resolution of necrasity, Scetion 1246.255
overriles the case of People v, Chevnlier, 52 Crl.2d0 299, 340, .24 698
(1969), insofar as that case precluded a collatern! attack on the eon.
clusive effect of the resolution of necessity.

In addition to the collaters] atteck on the ronclusive effeet of the
tesolutlon permitted by Bection 1945.265, the validity of the resolution
may be subject to direct attack by administrative mandamus (Beetion
10&.5) and, in the case of a cofiflict of interest, under the Political
Reform Act of 1074 (Govr. Cove ; 91093 (b}). Hee also Bection 1248.270
{resolution adopted ss & resuit of bribery).

Becanse Section 1245.265 permits collateral attack on the conaolusive.
neas of the resolution, the atandard for atinck in a strioter standard
than under the sdministrative mandamus staiute. Compors Hegtion -
1246.255 (“qruu sbuse of discretion’’) with Section 10845 (''sbuse
of discretion’’). Moreover, the scope of the court's review i Hmited
to & determination of whether the resclution in supported by .
tial evidencs, Contrast Strumsky v. San Diego County Employsss Re-
firement Ass'n, 11 Cul.3d 28, 620 P.2d 29, 112 Cal. Repir. 805 (1974)
(in oertain types of cases, the court must exerciss ita in“d;gm
judgment on the evidence in finding sn abuse of discrstion or Bees-
tion 1084.5).

It shonld be noted that an ettack on the resolution under Section
1245.255 must be pleadsd promptly (Bection 1250.945) and must re.
cite the specific facts upon which it is based (Heetlon 1250.350%, In
addition, the property owner’s attorney must certify that, to the &ut
of his knowledge, information, and belief, there is ground to support
the atinck on the resolution (Beelion 1250.330).



Memorandum 77-10
EXHIBIT 3

| § 1245.270. Resolution procured by bribery

1245.270. (a) A resolution of necemity does not meet the
requirements of this article f the defendant establishes by »
prepondetance of the evidence both of the following:

(1) A member of the governing body who voted in favor of the
resolution recelved or agreed to receive a bribe (ss that term s
deflned in subdivision 8 of Section 7 of the Penal ) involving
adoption of the resolution.

(i)dnutfm,th_ecmductduuﬂhedmpmzﬂph {1}, tha resolution
would not otherwise have been udopted.

(b} Where there has been a prior criming! prosscution of the
member for the conduct described in peragraph (1) of subdivision
(a), proof of conviction shall be conclusive evidence that the
requirement of paragr:ﬂh {1) of aubdivision (1) iy satisfled, and
proof of acquittal or other dismissal of the prosecution shall be
conclusive avidence that the requirement of paragraph (1) of
subdivision (a) is not satisfied. Where there is & pending criminal
prosecution of the member for the conduct described in parn;r:&h
{1) of subdivivion {a), the court may taks such action as ir just under
the circumstances of the case.

{c) Nothing in this secHon precludes a public entity from
rescinding a resolution of necessity and adopting a new resolution as
to the same property, subject to the same comsequences w1 a

conditional dismissal of the proceeding under Secton 1260.120.

Leghlative Committse Comment—Senate
Oomment. Section 1245270 ir new. Its effect s to preclude eon-

demnation where the resolution nf necensity wes procured by bribery,
Hee Section 1245220 (resotutéon of necessity required). It ahould be

noted that, where a resolution was influenced by a conflict of interest
the resolution mey be sulijeet 1o direet sttack under Governmeont Code -
Beetlen 01003(b) (Political Reform Art of 1974). In ndditien, where
its contents or mdoption weee influcneed or affected by gross nbusc of
discretion, ita conclusive effect may be avoided. Bection 1245255

The introductory portion of subdivision (a) of Seetion 1245270
makes clear that the defendant need not demonatrate the hribery to the
same degree requirad for & eriminal conviction. Iowever, where there
has been B prior crimingl convietion, the defendant may salisfy hin
burden of proof by showing the prinv conviction, On the other lLiand.
& prior crilinal proceeding that ended in sequittnl or dismissal for any

or Teasdn m'lrpmc!ude the defendant from raising 1he issue again
in the eminent domain proceeding. Subdivizion (b). Where there is a
perding criminal proceeding, the court may use its discretion to {ake
sush actions au staying the eminent domain proceeding until the erfm.
inal case ls resolved, permitting the eminent domaln proceeding to
pontinge while reserving the issue of neceanity, or permitting the de.
fendant to make his case on bribery notwithstanding the concurrent
eriminal sction.



Memorandum 77-10 N
EXHIBIT L

§ 1094.5. [Inquiry lato validity of administrative order or decision)

(a) Whero the writ is issued for the purpose of inquiring into the validity of
any final administrative order or decision made as the result of a proceeding
in which by law 2 hearing is required to be given, evidence is required to be
taken and discretion in the determination of facts is vested in the inferior
tribunal, corporation, board or officer, the case shall be heard by the court
sitting without a jury. All or past of the record of the procoedings before the
Inferior tribunsl, corporation, board or officer may be flied with the petition,
may be filled with respondent's points and suthorities or may be ordered to
be filed by the court. If the expense of preparing all or sny part of the

record has been borne by the prevailing party, such expense shall be taxable
a8 costs.

(b} The inquiry in such a caese shall extend to the questions whetheér the
respondent has proceeded without, or in cxcess of jurisdiction; whether there
was a fair trisl; and whether there was any prejudicial abuse of discretion.
Abuse of discretion is eatablished if the respondent has not proceeded in the
"manner required by law, the order or decision is not supported by the
findings, or the findings are not supported by the evidence.

(c) Where it is claimed that the Andings are not supported by the evidence,
in cases in which the court is authorized by law to exercise its independemt
judgment on the evidence, abuse of discretion is established if the court
determines that the findings are not supported by the weight of the evidence:
and in ull other cases abuse of discretion Is established if the court
determines that the findinga are not supported by substantial evidence in the
light of the whole record.
(d) Where the court finds that there is relevant evidence which, in the
exercise of reasonable dilige could not have been produced or which was
improperly excluded at tg: hearing before respondent, it may enter judg-
ment &5 provided in subdivision (e) of this section remanding the case to be
- reconstdered in the light of such evidence; or, in cases in which the court is
authorited by law to exercise its independent judgment on the evidence, the
court may sdmit such evidence at the hearing on the writ without' remand-
ing the case. .
(e) The court shall enter judgment either commanding respondent to set
mside the order or decision, or denying the writ. Where the judgment
commands that the order or decision be set aside, it may order the
reconsideration of the case in the light of the court’s opinion and judgment
and may order ruﬁmdmt to take such further action as is specially
w but the judgment shall not limit or control in any
way the disoretion legally veated in the respondent.
3] s provided in subdivision {g), the court in which proceedings
section are instituted may stay the operation of the administrative
or decision pending the judgment of the court, or until the filing of a
. of appeal from the judgment or untii the expliration of the time for
filing such aotice whichever oocurs firsi; provided that no such stay shalt be
tinued if the court i satisfied that it is against the public
that the application for the stay sball be accompraied by
god of satvioe of a copy of the application on the respondent. Service shali
made in the manner provided by Title 5 (commencing with Section 405)
of Part 2 pr Chapler 3 (commencing with Section 1010) of Title 14 of Part

i
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4. If an sppeal is taken from u denlal of the writ, the order or decision of
the ageucy thall not be stayed except upon the order of the court to which
suoh is taken; provided that, in cases where a atay is in effect at the
time of filing the notice of appeal, such stay shall be continued by operation
of iaw for a period of twenty (20) days from the Bling of such notice. If an

is taken from the lf:ntlnt of the writ, the order or decision of the
lmy is stayed pot determination of the appeal unless the court to

w such appeal is taken shali otherwise order. Where any final adminis-

trative order or decision Is the subject of proceedings under this section, if
the petition shall have been filed while the penalty im is in fulf force
and effect the determination shail not be comsidetad to have become moot in
cases where the pemalty Imposed by the sdministrative agency has been
completed or complied with during the pendency of such proceedings. -
{8) The court in which proceedings under this section are instituted may
stay the operation of the administrative order or decislon of sny licensing
board respecting any Hcensed pursuant to Division 2 (commencin
with Section 300) of the Business and Professions Code, except Chapter If
{commencing with Section 4800) thereof, or licensed pursusnt to the
Osteopathic Initiative Act or the Chiropractic Initistive Act pending the
judgment of the court, or until the filing of & notice of appeal from the
judgment or until the expiration of the time for filing such notics, whichever
- occurs first; provided that such stay shall not be 'hﬂroud or continyed
unless the court is satisfied that the public interest not suffer and the
- licenaing board is unlikely to prevail ultimately on the merits; und provided
- further that the application for the stay shall be accompanied by proof of
service of a copy of the application on the respondent. Service shall be made
in the manner provided by Title 5 (commencing with Section 403) of Part 2
or Chapter 5 (commencing with Section 1010) of Title 14 of Part 2. If an
'} is taken from a denial of the writ, the order or decision of the agency
] not be atayed except upon the order of the court to which such ap
is taken; provided that, in cases where a stay is in effect at the time of
the notice of appeal, such stay shall be continued by operstion of law for a
period of twenty (20) days from the filing of such notice. If an appesal is
taken from the granting of the writ, the order or decision of the agency is
siayed pending the determination of the appeal unless the court to which
such appea! is taken shall otherwise order. Where any final administrative
order:- or decision is the subject of proceedings under this section, if' the
petition shall have been filed while the penalty imposed is in full force and -
effect the determination shall not be considered to have become moot in-
cases where the penaity imposed by the sdministrative agency hus been
completed or complied with during the pendency of such proceedings.
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THHATE OF CALPORNIA—BUBNERS AND TRANSPORTATION AGENCY EXBIBIT 5 EDMUND . BROWN IR, Governsr
S0 S

DRPARTIAINT OF TRANMORTATION _ '

LEGAL DIVISION l

349 PINE STRRRT, BAN PRANCISCO #4104

(418) 9429130

February 15, 1977

John H. DeMoully
Executive Secretary
Iaw Revision Commission
Stanford, CA 94305

Re: CCP §12i45.255 and Legislative Committes Comment Thereto

Dear John:

Mr. John P. Borgan, Chief Counsel of this office, recently
showed me & letter from Robert J. Logan, City Attorney
‘of Pitteburg, addressed to you and Roger Sullivan concern-
ing the unfortunate legislative comment currently appended
to CCP §1245.255., As you are aware, the comment suggests
that the validity of a condemnation resolution may be :
subject to direct attack by way of administrative mandamus.
The ambiguity and potential for mischief threatened by
this legisiative oversight was of considerable concern to
:hosa of the Bar attending the autumn CEB program on

B 11.

It is our recommendation that the Commission address itself
to this problem. We are in total agreement with Mr. Logan's
analysis of the situation created. While comments in
contravention of established law not directly addressed

by the legislation itself should not change that established
law, stuch comments can result in ambiguities which take

& great deal of time by way of litigation to clarify.

In the meantime, both agency and owner counsel are left

in unenviable uncertainty as to how to advise their

clients, This 1g particularly true of legislative comments
which, even more strongly than Commission comments, brings
the troublesome problem of legislative intent Ento the plcture.

One aolution which suggeste ltaself would be to totally

delete the unfortunate reference to "direct" (as distinguished
from "collateral') attack on the resolution. It would appear
that AB 11 provislions are mainly directed to eminent domain
.actions and, specifically, §12U5.255 appropriately deals with
the remedy available to the owner in attacking the resolution
in an eminent domain action, It would appesar unnecessaary to
address by way of comment other actions which might be taken
against the validity of the resolution ocutside of an eminent
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John H. DeMoully
February 15, 1977
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domain action. The deletion of any reference in the comment
to such other legal remedies would not affect them and would
leave to the courts the application of the proper Judicial
standards of review. However, 1f such reference should be
considered necessary by way of comment, the comment should
make reference to the correct remedy by way of ordinary
mandamus (CCP §1085) rather than the incorrect remedy of
administrative mandamus (CCP §1094.5).

Very truly yours,

A g
ORVAL " FAIRMAN

Assistant Chief Counsel
KF:1ma
cc: Roger .ullivan, Esg., Chairman State Bar Committee on
Eminent Domain
Robert J. Logan, City Attorney of Pittsburg
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EXHIBIT 6 -
[c.B.B., California Civil Write pp. 87-90]

(b} [§5.35] Quadification Applied to Administrative Agencies

[n cerlain instances, traditional mandamus may lie Lo correct an abuse
“of discretion by an administrative officer or agency. but such abuse is
~generally subject to administrative mandamus under CCP §1094.5,

This method for review of adjudicalory decisions (delined in §5.8)
developed from the concept that mandamus ties to -correct abuses of
discretion (3 Witkin, CALFORNIA PROCEDURE 2529 (1954)). See generally
CALFORNIA ADMINISTRATIVE MANDIAMUS chap 5(Cal CED 1966). .

Adnanistrative review under COP §1094.5 is the sole method for
reviewing adjudicatory actions of state-level apencies of legislative
origin. {For a table of these upgencies, see ADMIN MaANDAMUS Appendix
A.} It is also availuble to review actions of all other agencies exercising
adjudicatory or quasi-judicial functions. See ApMIN Mannamus §§2.11,
3.2

But under CCP §1094.5, administrative mandamus applies only if the
action sought to be reviewed is {1) a “Hnal*’ administrative order or
decision (2) made in the exercise of an adjudicatory ot yuasi-judicial
function (3) as a result of 4 proceeding in which a hearing is required by
law to be given and evidence to be taken. CCP §1094.5(a); Keefer v
Superior Court (1956) 46 C2d 596, 297 P2d 967 Wilsun v Hidden V alley
Munic. Water Dist. (1967) 256 CA2d 271, 63 CR BR9. See ADMIN
Manpamus §§6.12-6.26 for discussion of when a decision is final.

Counsel should, therefore, first determine whether the officer or
agency was compelled by law to hold a hearing and to take evidence.
CCP §1094.5(a). On the guestion of when a hearing is required, see
ADMIN MANDAMUS §§2.3-2.6, particularly the discussions in §§2.5- 2.6
on when a statute is silent or vague and when it explicitly authorizes a
decision without a hearing. See also Endler v Schurzbonk (1968) 68 C2d
162, 65 CR 297. If & hearing was required and actually held, a petition
for extraordinary reliel in the nature of traditional mandamus is
inappropriate and subject to demurrer. See Temescal Warer Co. v
Department of Pub. Worky (1955) 44 C2d 90, 106, 280 P2d 1, {1, But
this rule does not apply when no hearing or taking of evidence was
required, Muans v Srenman (1957) 152 CA2d 543, 556, 314 P2d 67, 76,
and cases cited.

Consequently, traditional mandamus under CCP §1085 (set out in
§5.16) is available in limited situations to control or to correct abuses of
discretion- by administrative officers and agencies. See Manjares v
Newion (1966) 64 C2d 365, 370, 49 CR 805, B09 (to compel school board
to reinstate school bus transportation); Griffin v Bourd of Supervisors
(1963) 60 C2d 318, 33 CR 101 (to compel board to redistrict); Thompson
v Board of Directors (1967) 247 CA2d 587, 55 CR 689 (to compel
irrigation district to change boundaries of its divisions); Musns v
Stenman, supra (to compel city officials to issue residential building
permit), Baldwin-Lima-Hamilton Corp. v Superior Courr (1962) 208
CA2d B03, 25 CR 798 (to compel city officials to refrain from awarding
illegal contract ('prohibitory mandamus™; see 3 Witkin, PROCEDURE
2576-2577).



Note: Since quasi-fegislative hearings do not involve adjudicatory
functions (i.., hearing held and evidence taken with respect to u specific
), they are not reviewable under CCP §1094.5, even though such
heafings are frequently required by statute; they are reviewable under
CCP §108S. Wilson v Hidden Valley Munic. Water Dist., supra, 256
CA2d4 271, 63 CR 889, - _

(4) (§3.36) QuUALIMCATIONS TO Basic Rute MAY OvERLAP

~ The two qualifications to the general rule that mandamus doss not-

' He to control discretion, discussed in §§5.30-5.35, are distinct and
. separate. They may, nevertheless, overlap and be dificult at times to
distinguish, : :

" Fof example, in Halpin v Superior Court (1966) 240 CA2d 701, 49
CR 857 (writ granted to compel superior court to set reasonable
attorneys’ fees for services rendered by court-appointed counsel In
_ ae;ord;.g;c with Pen C §987a), the court stated (240 CA2d ut 708, 49
. CR at $60): : '

[} the trint court’s action in this case represented an independent exercise
of the court's discretion, the result demonstrates un abuse’ of discretion; if,

.on the other hand the court embraced the fee scale adopted by the county s
the prevailing standard, the court failed to exercise the independent discretion
required by Pensl Code, section 987a. <

c. 1§5.37) Actions of Administrative Agencies: Recapitulation

Unless otherwise specifically provided by statute ot the state constitu-
tion (see §§5.2, 6.18), administrative officers and in California
are subject to traditional mandamus, as well as to administrative manda-
mus. The use of traditional, as distinguished from sdministrative,
mandamus depends on the nature of the particular acts or omissions of
the officer or agency. _

They are subject to traditional, not administrative, mandamus when
they fail to perform  “ministerial” duty or when they act in a “quasi-
legislative™ capacity, regardless of the agency's origin or character and
whether a hearing was had or even required by statute. CALIPORNIA
ADMINISTRATIVE MANDAMUS §2.3 (Cal CEB 1966). See CCP §1085 (set
out in §5.16); §§5.25-5.26, 7

They are subject to traditional mandamus urider CCP §1085, and not
to administrative review under CCP §1094.5, for relief from 'an officer’s
~ or agency's failure to assume jurisdiction or to exercise discretion (see

§5.32), and for reliel from abuse of discretion in those situations in
which by law no hearing was required (see §§5.35-5.36). They are also
subject to traditional mandamus, not administrative mandamus, when
they are authorized to exercise discretior in situations that are not
strictly quasi-legislutive or adjudicatory and they exercise that discretion
in an arbitrary or unreasonable manner. Sec Manjares v Newion (1966)
64 C2d 365, 370, 49 CR 805, 809 (school board held to have abused
discretion in terminating school bus transportation), and other decisions
cited at the end of §5.35. o
Normally, they are subject to administrative mandamus (undet CCP
* §1094.3), and not traditional mandamus, when they act in an. “adjudi-
catory” or quasi-judicial capacity, whether the agency is constitutional
or legislative in origin, statewide or local in character, and whether or not
~ the agency is governed by the Administrative Procedure Act (Govt C
© §11523). ADMIN MaNDAMUS §2.3. Sec §85.9. 5.32, 5.35. Constitutionsl
and local agencies may also be subject to certiorari. See §6.17.

e S
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- EXHIBIT 7
OFFICE OF
RORERT 5. TEAZE THE CITY ATTORNEY CITY ADMINISTRATICN BHLDIHG
JERT LTS MTORE ‘ CITY OF SAN DIEGO SAN DIECO. CALIFURNIA 92104
CORTIS M. STZPATRICE - (1] 216 510
T AT o . JOHN W, WITT v

CITY ATTORKEY

February 14, 1977

Mr. John H. DeMoully

California lLaw Reviaion Committee
Stanford Law School

Stanford, California 94305

Mr. Roger Sullivan

Chairman, Btate Bar Committee
on Eminent Domain

4th Floox

800 Wilshire Blvd.

Los Angeles, California 90017

Dear Sirs:

Pittsburg City Attorney's Letter
to you dated February 9, 1877
Regarding Sectlon 1245.255, C.C.P.
and Accompanying Legislative
Committee Comment

Please note our full endorsement and adeption of the
comments of the above referenced letter to you. In our
view, Mr. Logan's remarks are clearly a correct statement
of the law and should require, at a minimum, a repudiation
of the Committes's comment that "the validity of the reso-
lution may be subject to direct attack by administrative
mandamug.® (C.C.P. § 1094.5.) 1In fact, we think an amend-
ment to Section 1245.25%, Code of Civil Procedure, should
be prepared to the effect that the resolution could only
be attacked for the reasons stated in the direct condemrna-
tion action. Direct attacks by traditicnal or administra-
tive mandamus against the subject resclutions could open the
door to unwarranted delays and much confusion. The "mini-
trial" concept contalned within A.B. 11's provisions pro-
vides a shortcut procedure to determine the valldity of any
resolution of public convenience and necessity.



Mr. Johh H. DeMoully —2- February 14, 1977
Mr. Roger Sullivan .

Your attention to thiz matter 18 sclicited.

Sincerely,

Ca.y Attorney

DWD:rb
tole R. J. Logan
Cariyn Galway,
Staff Atty. to League of CA Clties
J. Witzel w/enc



