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. Memorandum 77-]11

Section 791 of the California Evidence Code provides:

791. Fvidence of a statement previously made by a witness |
that 18 consistent with his testimeny at the hearing 1s fnadmis-~
sible to support his credibility unless 1t 18 offered after:

(a) Evidence of a statement made by him that is inconsistent
with any part of his testimony at the hearing has been admitted for
the purpose of attecking his credibility, and the statement was
made before the alleged inconsistent statement; or

(b} An express or implied charge has been made that his
testimony at the hearing is recently fabricated or 1s influenced by
bias or other improper motive, and the statement was made before
the bias, motive for fabrication, or other improper motive ig
alleged to have arisen.

In his study of the Federal Rules of Fvidence, Professor Friedenthal re-
views Section 791 and suggests that subdivision (a) of Section 791
"should be reconsifdered with an eye to its repeal.” The pertinent por-
tion of his background study is attached as Exhibit I.

The purpose of Professor Friedenthal's background study is to point
up areas where the Commiesion may wish to make an in depth study.
Fortunately, in the case of Section 791, we have available a recently
published law review article. The author of the law review article
reaches the same conclusion as Professor Friedenthal--that subdivision
(a) of Section 791 should be eliminated as a separate ground for ad-
migsion of a prior consistent statement. See Hess, Rehabilitation of
the Impeached Witness Through Prior Coneistent Statements: An Analyeis
and Critique of California Evidence Code Section 791, 50 So. Cal. L.

Rev. 109 (November 1976) (copy attached). The writer of the article
suggests that Section 791 be revised as indicated in the draft on pages
151-153 of the article. The draft would eliminate subdivision (a) of
the existing section and would tighten up the criteria pertaining to
relevance to rebut the allegation of fabrication by requiring the
proponent of the prior consistent statement to demonstrate, where the
time of the arising of the motive to fabricate 1ia unclear, that the
proffered statement did in fact predate the motive.
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The etaff suggests that s tentative recomnendation be preparad pro-
poaing that Evidence Code Section 791 be revised as suggested in the
article by Mr. Hess and that, after review by the Commission, the tenta-
tive recommendation be distributed to interested persons for review and

comment. You should read the attached material for background information.

Reepectfully submitted,

John H. DeMoully
Executive Secretary . .- .



Memorandum 77-11
EXHIBIT 1

8., Californis Evidence Code 5 791 governs the admissibility of
prior consistent statements of a witness to rehabilitate the witness
. after his credibility has been challenged. There is no comparsble
fsdersl rule, snd thus it appears that it is up to the federal court in
each cuse to determine, under general rulea of relevancy, wﬁen such

| rehabilication is sppropriate. The lack of a federal provision is

surprising. Courts have traditionally limited use of prior consistent
statsnents to situations in which a charge is wade that the witness
daveloped a plan_or,Mntiwg to give false testimony., See generally
AcCormick, Evidance 105-100 (2d ed. '1972). A statement made prior to
the time the alleged plan or motive was formed, if consistent with
tcatinon; at trial, is powerful evidence that no such plan was formed or
carried into effact. Some courts go further and adwit a prior consist-
ent statement of & witness toc boleter his claim Ehat he did not make a

prior inccnaistent statement as claimed by the party who cross-examined
nim. The consiétent statement must have been wade at or near the time
the alleged inconsistent statement was sald Lo have heen made .

" Other than in thesc limited situations, cpurfs have generally
éxcluded prior Qonsistcnt statements. It muat be romewbered that such
statements are hearsay wi;h<regard-tu their truth, when ‘aduissible to
rehabilitate a witness they are relevant only becsuse they were made.
Yet it is difficult, 1f not impossible, for jurors to ignore the truth
of sucti statemenﬁs and consider them ouly 1n-contuxt of whether a wie-
nese is or is not to be belfeved. llence, as noted below; modern courts
provide & hearsay exception for such statements once they are admitted
to rehabilitate; thus, the statements car be considered not only as to
credibilicy, but for their truth as weli. Tnis, of course, underscores
the need for strict rules limiting sdmissibility. The Fact that a
witness has said something over snd over apain may delude & jury into
hniieﬁing it is true. 1In fact, there is very little evidentiary value
to such rlpetition since it in no way guaranteea that a witness is not
1lying or mistaken. If prior consistent statementa were freely admuis~
lihla, attorneys would encourage potential witnesaes to repeat their
atotiau to & brosd range of acquaintances.
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There is some indication that the iack of a federal rule governing
admiaslbility of consistent statements was due to sn oversight. Federsl
ftule BUl(d){l)(B) provides that pripr consistent statements are not
barred by the hearsay rule if they vere made in a formal hearins subject
to crose-examination and are offered to rebut a,charge of "recent Fabri-
cation or improper inf luence or sotive" on behalf of-the;witness'to '
faleify his testimony. The quoted language 18 derived from tht tradi-
tional rule regarding the adﬁiinibiliti ot consisteﬁt stiatements for’
rehabilitation purposes. This strongly implies that drafters of the
federal rules assumed that the traditional limits would apply. Other-
wise why not make the haarshy exciuvaion apply tc:ggx statement made in a
formal hearing subject to cross-examination and admitted to rehabiiltaté
.a-vitneas? Cettainlf there is no teaunn whdtrocever to prant a hearsaj
exclusion solely because the ptatement rebuts a charge of fabtication{
there 1s nothing in such a statement that renders it any nore iamune to

hearsay dangers than any other consistent statement.

The structure of the California provisions regardinn consistent
‘statements is substantially preferablg to the federal rules. Section
791 governs when the statements are deissible for rehabllitttion.
G 1436 uranta a hearaay etceptinn for all statements that are admiseible
under § 7)1. Inportant differences betWeeu Federal ™.:le Hnl{d}(l)(ﬂ}
and ¥ 1236 regarding when such statements ate admisaible deapite the
hearsay rule are discussed 1ater in the aection on hearaay. There is
some question, however, as to whether § 791 18 not too 1iberal in ad-
mitting prior consistent stateients. Section ?91(b] adupts the tradi-
ticnal approach adumitting statements to refute a change of recent Eab-
rication or improper motive, if the ‘statements were fmde prior to the
alleped time the motive or decision to give false teatinonjiuas,fbtmed,
However, . 791(a) noes souewhat beyond thé_traditibnql r&le'by'pérmite
ting a consistent ststement to be adwitted 1€ the wirness' credibility
has been attacked by a prior 1ncons£stent‘stqtemgnt and the'cqﬁnlatent
statement was made prior to the iucunsistent'étutament. Iha”atguﬁent is
thqt,the production of'aﬂ'iqconsiatent statement is, iﬂ itself, akin to
a charge that the witness formed a motive to give false testimony and,
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therefore, § 791(a) 18 & mere extension of the general rule. This
reasoning is very wesk indeed. One can wake incohsistent statements,
and often doas, withoug having formed a plan or :otive to give Falme
testimony. A good examiner, on deposition, invariably will be able to
push a witness to say thinges that will prove inconsistent with his
subsaquent testimony at trial. It is a rare witnees who gives the exact
same story twice., As noted sbove, in most situations, the value of a
consistent statement is minor at best, After all, the witness has
testified directly on the matters at iasue and has been subject to
cross-examination and re-direct.

In sum, then, the existence of § 791 covering consistent statements
is preferable to the federal situation where there is no rule at all.
On the other hand, § 791(a) should be reconsidered with an eye to its

repeal.



