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Memorandum 77-13
Subject: Study 39.160 - Attachment (Court Commissioners)

At the February 1977 meeting, the Commission directed the staff to
draft a tentative recommendation to authorize the use of court com-
missioners under the Attachment Law. The draft recommendation attached
to this memorandum 1s designed to deal with the constitutional objections
raised by the 1975 Legislative Counsel's opinion. We hope to be able to
approve the tentatlve recommendation for distribution for comment with a
view toward introducing legislation in the 1978 session of the Legis~
lature. Attached as Exhibit 1 is an outline of the judieial duties

under the Attachment Law.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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1 ﬂqticed hearing procedures and prequy exemption claims. {Chapter
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A r:I.ghtf w'gtfaeh}brﬂ‘ér which states tt;evemoiiht o be secured‘

b.
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- by the ‘attachwent ig - iaaued if ‘the court Tinda the follnwing
et a néticed hearing: (§ 484 090;} 5f;1;7
{1) The-claimfi#»dne upon whifch | agtachment mey bheitaaded.
(See § 483.010.) - e
(2) Thg plaintiff has established che probab{e validity of the

Y qlaim. (See § 481. IQD defining probahls validicy.)

(3) The ggtachmenx 1s not sought, for a, purpese other than the
RNy re;gqepy on the: c}aim upon which, the qtqachment is based.
A writ of attachment is alao igsued et the hearing, conditioned

1. PO, ;he filing of an updertaking, which describes property to

be levied upon, propexty which .ig.exempt, . and atates the .
-.amount, to be secured by the attachment where: (§§ 484.090(b),
§33 010(&) ) At

N Bty

(1) The court haa,mape the, findinge necesqgrg‘no issue a right
‘to attach prdgr.

grar ol : s nd o

! f‘ N
éiZ) The defendant hag.- failed to, nrnve a11 property sought to

be gxtephed is exempt. o omb onahgl

_ Additiagﬂ},w:its of etngphment may. be. 1ssued at a noticed hear-

1Y condicioned upqn,;be filing of an, uqdertaking, if the

court f;nda the following ~(§; 484,370, e

(1) A right to attach prgeg has been issued at a noticed

-hgaring ($ 484, ﬂﬂﬂ) or. the court has. determined in a

'hearing on a mqtipn to pet agide. an ex parte right to

T: q;}aphhggg.,hgpptr;pgipla}nt&ff?;e“ep;itled to the order
(5§ 485.240, &BZ,OSO(d)).
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oivs . (2) The defendant has failed to prove that all property

sought to be attached is exempt.

d. Continuances.

(1) For good cause sha;;; the court may grant a continuance of
-+ the he&riﬁg.ou?isﬁuéﬂte:nfﬁﬁhﬁ?otder upon the defendant's
or the plaintiff's application. (§ 484.080.) If the
A ¥ Ti0 continuance.ds granted -on the-defendant's énpliéatian,
the effective period of any temporary ptotective order is
extended. (§ 484.080(b) and Chapter.g‘) Yt the continu-
GERR L Eiiﬁaﬁéé:ig“ﬁtanted on-thﬁ-pia;ntiff's1apﬁ11cat£dn, the
effective teriodrof anj}tempptaty~ptat§ct1ve order may be
41 = '+, extended. ;tiaéaﬁ;oao{a)'ah¢¢§ﬁ§gtgg_ﬁ,) *
il 5n:{2) . The ;court may continue the heaﬁtnginnaissuancg of the
' order and weit:fot;the p:oduetianigﬁrhdditianal evidence
B o tow7 -0 upom aghowdng -of good cause...{§ 48&.090(d).)
2. Ex parte progedﬁres-éndlprelevy determination-of :exemptions.

(Artfcle 4 of Chapter 4, and Chapter L5 RSO

"4, A right to attach order 'and’ writ of artachment may be 1ssued,

" conditioned” upon’ ‘the’ filing ‘of “an undertaking, '1f the court
IR ”ﬁ"”finda thé fbiféwfﬁg“afiﬁﬁ"ex’ﬁaiterﬁéitiﬁé' (s 485,220.)

-----

“(See § 483,010y U R e Resiin Lo
’ E’(Z) The plaintiff has' eséabIished the probable validity of the
' ‘¢laim. “(See § 481.190.) S
(3) The attachment is not sought for a’ pﬁrpose other than the

i

“yradovery on the c¢faim' bpor’ which 'thé ‘attachment is based.
{ﬁ) The plaintiff's affidavit ‘shows’ that the property sought
© to ke attached 1s ‘fot’ ekempt. {See § 487:020.)
(5) The plaintiff will suffer great “or irreparable injury if
TR T ehEGeder A ‘delayed’to be'héatd on'fot1ce. (See § 485.010
T TR Gt ol provides ‘that grédd B irteparabléiinjuty is shown
whéte it may be 1ﬁféttéﬁﬁthétﬁthe§g 18 ‘2" danger that che
' proferty woild be doncealdd, made unavailable to levy, or
LT gibatantially dfpaired i value A°bulk sales notice has
© " “bedfi récorded and publfehéd; a*iidacr license escrow has
Tk ST el S Rhan opened , "ot aly ﬁthgr bfﬁuﬁﬁtiﬁée showing that great
or irreparable ihfury- would “fesuit' to the plaineiff.)
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h, The, . gourtﬁmay deqy the . epglicatian for the ex parte right to

a;tach order, and writ of attaehmen; in its discretion and

. Anstead 1gg_ﬂ_gugggg35§£gmprotegtive oxder . .{§5.:486.010~
4&6 110) and treat the application as en aPPlication for a

right to attach order at a noticed hearing (5§ 484. 010~484.110)

ifAiti;inds hat -the: ;eqniremegts fpt iseuance of: an ex parte

s ordpx anﬁ wqit are, eatieiied (5 &85 220} but thet it would be

in the inqetea;,pf‘justice and, equtt R, the pqxtie- to follow

' the notiged heering prneedﬁtg {4 486~630).;,;:.'
gggg;hgggl.w:itg of atteqhnent ™4y be isqued ex, parte, con-

ditipngd on_ the, filing of an, undertnking. if the court finds

the following el QBS 540.) _ .

(1) An ex parte,;ight to ettach gFQer and writvpf attachment

.Hjheve been issueﬂ purauent to'§ &BS.QZO. L

_ {2),. The plaintiff's effigevit shows that the property eought

?ta be attached, or pert of. it,,is not exempt. (See
§.#87.020. )

e N . &
-k .;t, AL ' ‘? i n oot

“.3). The plaintiff wm. suffer. gteet or. :lrrppgreble injury 1f

the writ 1s delsyed to be heard oq=notiee, {See § 485.010.)

d. Additionel writs of attachment _may ba" issued ex parte, con~

il

ditiuned on the: filing of an %ndertekiﬁg, 1f the court finds

G f : Py 3

| the foiiuwing' (§ hsa 520 b EEERRCRE.

s SRR I TS0l
(1) A right to attech order has been issued a%ter a noticed

: hearing (5 &8& 090) or the court hes Qetermined in a
hearing oe a motioa to eet aLide an ex parte right to
attach order thet the plaintiff is entitled to the order
Ky3 Hed200; 494,050t} T

(2) The plaintiff‘e affidevit showa thet the property sought

“to be attached ie not exempt. iSee § 487.020.)

e. Motion to set aside ex patte right to attaeh order and writ of

2473 P -f

”ettachment may be made by the defendant and 1a granted if the
w'court déterminee &t tﬁe hearing on the motiou that the plaintiff
tgEdet entitied to the or&er. 8 ﬁBS ZﬁO ) The hearing on

the motion may be continued for ptoduction of additional
evidence., = o




3, Postlevy determination of exemptions.

a. Exemptions provided by § 487.020 are elaimed and determined

after levy of an ex parte writ (§ 485.220), an ex parte addi-
tional writ (issued after issuance of an ex perte order and
writ under § dBS%SAOJ. or an ex perte addicional writ‘(iseued
o Jii“"hfter'ieeuente of a noticed hea¥ing urﬁeffEﬁH'ﬁfitfﬁeeerlr
ranTELT V'8 %84,520), kanprovided,in Section 693.50 '{55 484,530,
ERRRARI 1 T (o Tt C R U |
" b Parm ‘products’ of iﬂ?en&ory levied upuﬁ'purueuant to Section
Y ‘&BS.SED(a) may be cleimed a8’ esgential for the support of
thé’defenﬁant orthe defendant's “fanlly. (8§ 487.020(b),
?“488.360(b).) Upon the required showing, the court orders
' removal of the keéper and return of the property essentisl for

support and mey make such’ further order as the’ court deems
', appropriate to protéct’ the plaintiff LR '
“'&. Postlevy exetiptlon cleims baeed on_change 1ﬂ cireumstances

(§ 482.100). The court orders the reléase’ of property shown
Veiii & g be exemft as a result of a change in:circumstances occur-
ring efter'tl) thé denial of a tiﬁlﬂ;eﬁriier in the action or
4(2) the bxpiration of thé time Eot' claiiing the exemption
i veariid¥ in' the actien. {See’ §§'488.100(c), 690.50 for pro-

cedures.)

”q;h; Ex perte procedures 1n actinn agginlt nonresident defendant.
i a. A riggt to attach order and yr}t ef{ettece?e?t'eay be issued,
eonditioned upon the filing of en undertaking, Af the court
“inds the following at the ex parte hearing: ~(§ 492.030.)
..(1) The elein 1s une upon which attachment mey be issued.

Tt e

(See § 492 010 which permite attachueﬁt in.an action for

o b

the recovery of money against nonreeident individuals and
: foreign eorpnratione and partnerehipe.) '
(2)]The plaintiff hae eataﬁlished the probeble validity of the
o . claim. (See §, ﬁ&l 190 ) _ .
| (3) fhe defen&ant is a nonreaident deecrihed by § 492.010.

Yy i

(&) The attechment is uot sought for a purpose other than the

I e S T T § o EThe Wi

"recovery gn the ciaim upon which the ettechment 1s based.

Crnoms bom Tewrf
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. 433 The plaintiff's affidavit; shows: thet the propérty -fa
subject. to attachment. -(See':§ 492,040 which provides
thst,pll property of & monresident. is subjdct to attachment

T

et s o ... =d L 8 method of. levy.is provided by S 488.310 et seq.)

b. Additional writs of attachment may be ié#ned“éx7garte, condi-

. tioped; upon. the. filiag-of -an: undertakitiy, #f the court finds

the following: (§ 492.096i). . > ,3; LR

Il) A right-to otxach order has Bnen isiuﬁﬁ against the non-
residen; ‘PuTSuant -to. §. 492,080, sHeoo

(2} The plaintiff's affidavit shows that:the* property sought

4EQ he: attanhad -1s subjeet'torattaohment. {Set § 492, 040.)

c. Exempt property (see § 487.020) ds: releas&d o order of the
court when the nonresident defendan: fg;ea a gene:gl appear-

MR S VSR TR Jab oA e

'ance in the action. (§ 492 040 Yo e

N I TR CYRETS T

tton. to_set aoide the ex parte right Lo, atgggg pnder and
‘ﬁwtlt éf atnachmon _may be nade by, the defendant, . {6 492 050.}
The Eooft'seto asido the right %o, attach o:der if, the defend-
'1:ant has filed a general appeprance_ip the. action and the
“plaintiff fails to show that the opder fa authorized by some
other provision. If the court finds that the plaintiff is
entitled to the iight ‘to attach order, it orders tho felease

S *'Aoflpropert#.axnmét pﬁ!éuanﬁ to § &87 D20.i'””

CLA A e

6. An oFder ‘téstricti

3. Order directing transfer._ If a writ of attaghnen; is 1sayed, the

court nay also isaue .an order directins ,the Qe;endant to tranafer

' i custody or documentary evidence of titlo of properg; to be attached.
{5 482.080.) ‘

amounf of property to be 1evied u#on'br deter-

mini“g_orﬁer of - lﬁvy mﬁf’be 1ssued where the property desoribed in .

7 the 'pldinciff* s' ‘applfcation” cleiriy excaedi the lnmunt necelsary to

. satisty the plalntiff’s clain;"(s 432 120 )




wrrBe o TEMPORARY PROTECTIVE . ORDER. - {Chapter 6.)

:17" Issuance of tenporary protective order.‘ A temporary protective

drder may Be' 1ssuéd ex Eartea eonditioned upon the filing of an
‘ uﬁdefteking, 1f the court finds the following (5 1486.020.) .

a. The claim is one ~upon which attachment may be issued {See
e m.,s 48§ ﬁid ) TSI N T VENT PR E N S

‘b. The plaintiff hes established the probable validity of his

"7 elaim, | (See 5481, 19@ )" _ SRS

cl The order is not sought forra 5&%533& other than the recovery
U o thé eTalm | upon which the application fot the attachment
- "--L'~_i K {s baaed. P ‘ . , :

d. The plaintiff will auffer great or itreparable injury if the
P drder ‘i not issued. (SEe § 4855010, )

spenrde cGgqE o o D

. The. temporary protective

e e e
SR PR LY Lo

'otder contains euch provieionp a8 the courc. determines are in the

(B PR I S

interest of equity and justice (§ 486,040) and may; restrain the
_transfet of the defendant 8 property in the state. {8 486.050(a))
_h'_prrrexcept that the defendant .may gell farm produe;s or inventory in

the ordinary course of business (§ 486.050(b)), and.may write checks
for certain purposes (g ﬁBﬁ 060)

I

sy LR FRNEEE I Lo L

d,_'Duration of te ora_ : rotective order.,,. , .
.“_:“ a. The tourt ‘bay p eseribe a date of expiration ggrlier than 40
’\H .. days after iasuance, 5 486, 090(a).) .. : -, Ry
b. The court may nodify or vacate the tenporery protqetive order on
) the defendant 8 ex parte apglication, or efter A npticed
; heering,‘if it determinee tpdt sugh action would,bgrin the
interest of Justice. .and equity to the parties. (§ 486.100,)

C. THIRD-PARTY CLAIHB_ After levy of a wrﬁt'of*dttﬂchmenEJ‘a third
pereon may meke a third—party claim (which eventually may result in
a hearing at which the court determinee title to the property
claimed) in the manner provided for third-patty claims after levy
of execution. (See §§ 488.090, 689.)

D. EXTENSION OF LIEN OF ATTACHMENT. Upon motion of the plaintiff, not
less than 10 nor more than 60 days before the expiration of the

~6-
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_ ..,;nermal three-~year:peried.of theclien :of -attachménty-the ‘court may
e st of QT sgqed ceauge extend -the dutration 6f the lien»fo¥ ‘orie year from

myga;“';, date the*lieﬂ*uoﬂld o:herntae expire. - (§. &88»510;}«7The total
AL ETIT tnfmﬂuCh 4xtensions :may mot:: exceeﬂ five jeens.- 8 BRI S
E. SALE OR cm al-* ATTACHED Pnortnn R LRI

e Upon. application, of . the pmiaeiff sdefenddne, for. &'tthﬂﬁé?eléﬂon
: whoseﬁinte;eec has;. heen»dctermined emnireesnnable ‘notice to othct
oy parties, the; cuurtwmay nrder the sale nfaattuﬁhad pteperty ot nay '
. appoint: a*recgivg;,or diteec thc levying efiieer~ce ueke>chdrge of,
: cultivate, care for, preeervn, collect,eﬁlmaest. pank 0 nall
attached prqperty where it ;s shqwn that therropexty 13 petiehable

L S

cr wiIl greetly deteribrata or derw

l- [ .af

actian will'beet eervc the 1ntereeta of fh partigg

—ty Ly Dot 25 I o

2: The eourt fixes the deily f'c o ‘the_!e"j ver and:npg
o plein:iff to pey‘the teceiver 1n advenee nr nny a;rect thlt all or .

part of the receiver'glfees end expensea be pcid frnn the prnceede

a of the eale.‘ (l aaa 530(c) )

heaat e '
EE E '.-.__a St 3-'\4

.
IS L Ty

_ OF \ ﬁn ntﬂsr'releasing an»attnchment
isrmade where the dcfendagc shnus en”tntiaed notinn ‘that:the value
of the Property ‘attached clearly exceeds the aunﬁnt nccESaary tn '
seticfy the pleintiff' clain. (I 489. 555 Y- The attachment 13
releaseé tn the extent that 1t 1a excesaive. B

G. BNﬁEEIAKINGS (ﬂhepter 9, }

1.7 Apptavel of ggdercekigge. All undertakinga, other then eheee given
with corpcrete surety, must be appreved by the court before filing.
(§ k89 060 ) '

2, Determination of ohjeetione to undertakiggg_ The cnurt determinea
objections to: undertakings on noticed motion, - (i ¢89 080.) Dbjec-'
tions. .may be nade on- the gtounds thet the sureties are insufficient
or that the amcunt of the underteking is insufficient. (8 489 070.)
See §% 489, 220 (incrense to amount. of- ptﬁbehle reeovery for wtnng—
ful attachment), 489, 310 (undertaking to release attachment),
489,320 (undertaking to secure termination of ptotective order), -
489,410 (postjudgment continuance of attachment), 489, 420 {under-
taking to release attachuent on defendant g appeal) )} The coyrt

. =7
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. cientdunﬁertakingftﬁ'be‘filéd.-

way permit witnesses to attend and evidence to be introduced as in

a civil case. (§ 489.090(b).) The court may appoint appraisers to

{5 489.990(b).) If the under-
-+ taking 18 determined to be inaufficlint, the“couri*bfﬂérs'a suffi-
(s m.nso(c) y e

o, _.'}"r.!" 1’)

H. _RECOVERY FDR HROHGFUL ATTACEMENT. (Chapter 10 ) A motion for re~

. sucertalm the: valite Of property.””

~ covery on the plaintiff's’ ndtresktig Eor wrongful aetachment

i beimade within &s year aftéer ‘Judgmedt By the defendant (§ 490.030)

* - -of @ third person’ ‘whose proferty {8’ attnched (! ‘490, 050) by the
:3procedure prﬂvided ‘th-Section 1058a.

" I, _EXAMINATION or ‘TatRD. Pgnson InﬁzBTEn 10 DE??NDANT (Chaptet 11.)

N
[ LI

"*:pnoperty.

‘a-person awing debté fﬁ the Qefendant or having 1n h;s poaseasion

o oé‘d;aer his éonttéi éhé Eefendant s personal prope:ty may be re-.
:'quired to appear béfare the coutt and be ezemined regarding auch

l (5 491 010 ) If the person fails to appear he may be

(i ésl Olo(c} ) If the

: pers&n admits tha debt or possessioq of the property, the court may

te at It ﬁ91 Ulﬂ(d) ) Hltneases may be required

’brought before ‘the coutt an a t-m‘l:rau:u:.‘f

order its attééhment.

e :

to appear and testify at the examlnation. (5 ﬁ?l 0&0 )
Do e o0 T = IR
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A 10/028
Staff Draft

TENTATIVE RECOMMENDATION

relating( to

| THE ATTACHMENT LAW

Performance of Judicial Dutiea by :Court Commisalonérs.

BACKGROUND

- The Commissiou ‘8 original recommendation proposing enactment of the
Attachment Law contained a provision permitting court commissioners to
perform all the judicial dutiés under the Attachment Law.l This provi~
8ion was derivod in part from proviaions for the 1ssuance of writs ex
parte or ofter a noticed hearing under the interim acttachment statute.2
However, the proposed provision was deleted from the b1ll hefore final
passage.

Haximum use of court commissioners to perfotm judicial duties
within the conntitutional limitations is necessary for the efficient and
economical administration of" the Attachment Law. Without a specifie
statutory dcsignation of the judicial duties which may appropriately be

1. Reconmendation Relati ng to Prejudg%?ut Attachment, 11 Cal. L. Revi-
sion Comm'n Reports 701, ~739, 76 973). The Attachment Law was
eriacted in 1974, was amended in 1976, and becawme operative on Janu-
ary 1, 1977, Cal. Stats. 1974, Ch. 1516, § 9 (original enactment);
Cal. Stats. 1975, Ch. 200, § 2 (deferring operative date): Cal.
Stats. 1976 Ch. 437 (amendments}.

2. Former Code Civ.‘?roc §§ 538.1, 538.4, as enacted by Cal. State.
1972, Ch. 550, §§ 9, 12, was repealed by Cal. Stats. 1974, Ch.
1516, § 12 (operative Jan. 1, 1977 pursuant to Cal. Stats. 1975,
Ch. 200, § 2) -

“l-



performed by court commissioners, thelr use will rewain limited by the

general statutes pertaining to the powers of court commissioners3

except In certain situétions where the parties stipulate otherwise.&

In preparing proposed legislation to authorize the use of court

commissioners under the Attachment Law, the Commission has attempted to

satisfy the constitutional objections to the original proposal which

were stated in an opinion of the Leglslative Counsel.5 The Legislative

Counsel ‘¢oncluded  that a provision suthorizing court commissioners to

perform judicial duties under the Attachment Law

would be constitutional to the extent it authorized the determi-
nation of preliminary matters, even though contested, and a final
determination on the merits of an issue in 1litigation, if uncon-

" tested. ' This gepéral rule is subject to the qualification that the
determination of .a contested preliminary matter may, depending upon

the facts of a particular case, s0 involve the exercise of due
process rights that it would be required to be made by a judge

.rather than an officer such as a commissioner.

. Whether a particular question involved a preliminary matter,

with the exception of a recovery for wrongful attachment, which in
'all cases would be a determination on the merits, would depend upon

the circumstances of a given case.

. General powers of superior court comumissioners are provided in Cade

of Civil Procedure Section 259. Additional powers of superior

‘coutt commissioners in Los Angeles County are provided by Code of

Civil Procedure Section 259a which is made applicable to several
other counties by Government Code Sectiona 70141.4-70141.12.
Government Code Sectlion 72190 authorizes municipal court commis-
sioners to exerclse the powers of superlor court commissioners.
Court ‘cowmissioners are empowered to hear and determine certain ex

- ‘parte motions for orders and writs, to approve undertakings, and in

certaln counties .to act as judge pro tempore and hear uncontested

‘ ‘actions and proceedings. See’also 1 B, Witkin, Californis Proce-

dure, Courts §§'223~227 at 480-48& (24 ed. 1970).

If appointed and qualified, 2 cormlissioper may act as a temporary
fudge pursuant -to a stipulation of the parties. Cal. Const. Art.

- VI, §.21; Code Civ, Proc. $259a, subd. 4; Rooney v. Vermont In-

veatment :Corp.; 10 Cal.3d 351, 3592360, 515 P.2d4 297, __ -, 110
Cal. Rptr. 353, - {1973). Where a court commissioner is per-
mitted by statute to hear uncontested matters, the commigsioner may
enter a judgment on stipulation since the stipulation makes the

matter uncontested. Id. at 367, 515 P.2d at __ , 110 Cal. Rptr. at

Opinion of Cal. Legislative Counsel (June 16, 1975) (unpublished).

2w



The opinion also suggests that the determination of a contested exemp-

: tion claim is the sort of situation that in some cases may involve "due
. Process, rights” so as to require the 'exercise of judicial power of the
‘highest degree.” . Thig position is, buttressed by recent decisions re-

garding prejudgment remedies rendered by the .United States and the Cali-
__fgrnig,ﬁupxeme Courts which emphasize the importance of the.defendant's
right to property necesgsary for the suppoxt of. the defendant .and his or

her family.6

RECOMMENDATION

The Commiss{on recommends that the Attachment Law be amended to
provide for the maximum use of court commissioners within appropriate
constitutional limitations. Accordingly, court commissicners should be
generally authorized to preside over all contested and uncontested
matters arising under the Attachment Law subject to several significant
exceptions. The Commission has concluded, after a review of the judi~
clal dutles specified in the Attachment Law, that court commissioners
should not be permitted to hear the following matters except where the
parties properly stipulate otherwise:

{1) Contested claims of exemption.7

{2) Contested motions for determination of liability and damages

for wrongful attachment.B

6. See Sniadach v. Fawily Finance Corp., 395 U.S. 337, 340-342 (1969):
Randone v. Appellate Department, 5 Cal.3d 536, 558-563, 488 P.2d
13, - » 96 Cal. Rptr. 709, - (1971); Blair v. Pitchess,

5 Cal.3d 258, 279, 486 P.2d 1242, » 96 Cal. Rptr. 42, |
(1971); McCallop v. Carberry, 1 Cal.3d 903, 907, 464 P.2d 122, s
83 Cal. Rptr. 666, (1870). Cf. North Georgia Finishing, Inc.

v. Di-Chem, Inc., 419 U.S. 601, 605-606 (1975): Fuentes v. Shevin,
407 U.S. 67, 88-90 (1972).

7. Sge Code Civ. Prqc. §§ 482.100, 484.070, 484.350, 484,360, 484,530,
485.610, 492.040, 492.050. The propesed limitation on the power of
court commigsioners in situations where there is a contested exemp~-
tion claim 1s not restricted to "necessities” claims because of the
imprecision of that term and because property which may be a "ne-
cessity" may actually be claimed under the necessgities exemption
{(Code Civ. Proc. § dB?.OZO(b))-—e.g., a savings and loan account
exempt pursuant to Code Civ. Proc. § 690.7 {(applicable to attach-
ment pursuant to § 487.020(a)).

8. See Code Civ. Proc. 5§ 490.030, 490.050.
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(3) Contested third party c‘laims;9
- (4) Contested zctions to enforce a garnishee's fiability.lo
* Contegted exemption claims are preliminary matters, but represent es-
sential ‘rights generally requiring'judicial attention. The other
matters specified here are not preliminary matters and so may be deter-

' mined by a cburt commissioner only if uncontested, subject of course to

" -stipulation of the parties in appropriate cases.

9. See Code Civ. Proc. § 488.090, incorporating the procedures of Code
Civi Proc. § 689, : '

©10. * See Code Civ. Proc. § 488.550.



PROPOSED LEGISLATION
‘The Commissién's recommendation woul&'bé-effeétuated bylenactment
‘of the following measure: ‘
_An act to add Section 482 060 to. the Code of Civil Procedure,

relating to attachment

The peqple of the State of California do enact as follows:

SECTION 1. Section 482.060 1s added to:the Codé of Civil Pro-
cedure, to read: i o

482.060. (a) Except as otherwise provided {n subdivision (b), the
Judicial duties to be performed under this title are subordinate judi-
.clal duties within the meaning of Section 22 'of Article VI ¢F the Cali-
fornia Constitution and may be performed by appointed officers such as
court commissioners.

(b} Unless otherwise stipulated by the parties in writing, the
judicial duties to be performed in the determination” of the following
matters: are not subordinate judicial duties:

{1} A contested claim of exemption.

- (2) A contested motion for determination of the 1iab111ty and
damages for wrongful attachment. '

(3) A contested third party claim.

(4) A contested action to enforce a garnishee's 1liability.

(c) Nothing in subdivision (b) limits the power of a court to
appoint & temporary judge to hear and determine a matter arising under
this title pursuant to Sectiomn 21 of Article VI of the California Con-
atitution.

Comment. Section 482,060 authorizes the use of court commissioners
to perform judicial duties arising under this title, subject to the ex-
ceptions noted in subdivision (b).

Contested exemption claims, described in parapgraph (1) of subdivi-
sion (b), may arise under Sections 482.100 (postlevy exemption claims
based on changed circumstances), 484.070 {claim of exemption and notice
of opposition in procedure for issuance of writ of attachment after a
noticed hearing), 484.350-484.360 (claim of exemption and notice of

opposition 1n procedure for issuance of additional writ after a noticed

-5



hearing), 484.530:(é1aim of éxeﬁption after levy of ex parte additional
- writ), :485.610 {claim of exemptlion after levy of ex parte writ or addi-
tlonal writ), 492.040-492.050 (release of exempt property where non-
~ resident defendant files general appearance).
Motions for determination of 1iability and damages for wrongful
~ attachmwent arise under Sections 490 030 and 490 050 Third-party claims
.are made and determined in the manmer provided b}r Section 689 which is
'incorporated by Sectioﬁ 488.090. Actions to enforce a garnishee's
1iability may be brought pursuant to Section 488.550.

" ' The provision in subdivision (b) of this section for the stipula-
" tion of the parties recognizes that the writteﬁ'Stiﬁuiation of the
parties authorizing entry of judgﬁéﬂt on specified terms nakes the
dction uncontested. See Rdoney_gL Vermont Investment Céfp{izlo Cal.3d
351, 367, 515 P.2d 297, __, 110 Cal. Rptr. 353, _ (1973) (applying

tﬁisrpfincipie'to Section 259a, subd. 6, which permits certain court

' commissioners to determine uncontested actions).

Subdivision (¢} fécognizes that a qﬁﬁlified cdﬁmissibhér or other
person may be appointed as a temporary judge to déterﬁine the matter
pursuant td the authority of Section 21 of Article VI of the California

Constitcetion.



