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Memorandum'??-zz S

Subject: Study 39.32 - Wage Garnishment (AR 393)
BACKGEROUND

The Assembly Judiciary Committee has considered AB 393 whien was
intrdduced to effectuate the recommendation;offthe Law Revision Com-
mission reiating to wage-garnishment.J A cony of the biiizand the two
relevant Commission recommendations are attached. The committee ap-
proved the bill with a technical nonsubstantive amendment .and the bill
will he rereferred to the Assembly Ways and Means Committee

You will recall that this 1is the fourth attempt to improve the law
relating to wage garnishment The last two bills were defeated in the
Senate because of the objections of the California Assoclation of Col-
lectors This organization opposes AB 393. See Exhibit 2 attached.
This exhibit 1s discussed later in this memorandum -

The day prior to the hearing, a letter from Robert E. Leidigh
Directing Attorney, California Rural Legal Assistance, raised various
problems with respect to AB 393, Mr, Leldigh agreed not to raise these
problems at the hearing of the Assembly Judiciary Committee with the
understandirg that the problems would be presented to the Commissilon for
consideration and possible amendments to AB 393. The staff analysis of
the matters raised by Mr. Leidigh 1s presenéed below. In rEacting to
his suggestions, the staff 1s somewhat influenced by the fact that this
is the fourth attempt to improve the Californla law relating to wage

garnishment,

Péints Raised by Mr. Leidigh

The points raised by Mr. Leidigh'{Exhibit 1) are discussed ‘(out of
the order presented in his letter) as follows:
Points g_and‘gL Mr. Leidigh suggests that we provide for more than

five days’ notice to the judgment debtor of the judgment creditor's
notice of opposition to -a claim of exemption as is mnow provided 1n pro-
posed Section 723. 105(e) of the Code of Civil Procedure He alsb'sug—
gests that service of the notice be made both on the judgment debtor and



on his attorney of record. These suggestions appear reasonable, and
could be adopted by making the following changes to AB 393:

723.105.
* * * * : R

(e) If a notice of opposition to the claim of exemption is
filed with the levyilng officer within the 10-day perlod, the judg-
ment creditor is entitled to a hearing on the claim of exemption,

If the judgment creditor desires a hearing on the claim of exemp-
tion, the judgment creditor shall file a notice of motion for an
order determining the claim of exemption with the court within 10
days after the date the levying officer mailed the notice of claim
of exemption. If the notice of motion is so filed, the hearing on
' the motion shall be held not later than 15 20 days from the date
the notice of motion was filed unless: continued by the court for
- good cause. " The judgment erediter shedl give net less than
£4ve days® Not less than 10 days prior to the hearing, the judgment
-creditor shall give written motice of the hearing to the levying -
officer and shall serve en the judgment debter a notice of the
hearing and a copy of the notice of eppesition: oppnsition on the
judgment debtor and, if the claim of exemption so requested on the
attorney for the judgment debtor. Service of the notice of the
hearing and the copy of the notice of opposition to the claim of
exemption em the judgmenmt debtor shall be made by first-class mail,
postage prepaid, on the judgment debtor sent to the address of the
judgment debtor stated in the claim of exemption, and and if the
- claim of exemption so requested, on the attorney for the 3} judgment
debtor sent to the ‘address of the attorney stated in the claim of
exemption. Service is deemed made when deposited in the mail, The
judgment creditor shall file proof of such service en the 4udpg-
ment debter of the netiece of the hearing and the copy ef the
‘notice of eppesitien to the eclaim of exemptien— with the court.
After recelving the notice of the hearing and before the date set
for the hearing, the levying officer shall file the claim of exemp-
tion and the notice of opposition to the claim of exemption with
the court. : . : Do

(f) If the levying officer does not receive a notice of oppo-
sition to the claim of exemption within the 10-day period after the
date of mailing of the notice of claim of exemption and a notice of
the hearing not later than 38 15 days after the filing of the
notice of opposition to the claim of exemption, the levying officer
shall serve on the employer one of the following:

(1) A notice that the earnings withholding order has been
terminated if all of the judgment debtor's earnings were claimed to
be exempt.

(2) A modified earnings withholding order which reflects the
. amount of earnings claimed to be exempt in the claim of exemption
if only a portion of the judgment debtor's earnings was clalmed to
be exempt. ' '
* % % % *



Point 1: Mr, Leidigh points out that the last sentence of subdivi-
sion (e) of proposed Section ?23 105 (set forth above) provides that the
claim of exemption and notice of opposition are filed with "the court,”
but that it is not clear whether this means the court where judgment was
entered or ‘a court in the county where the earnings withholding order is
delivered to the employee. Mr, Leidigh requests an amendment to provide
specifically that the hearing on the claim of exemption be conducted in
the county where the earnings withholding order was delivered. This
poses a number of problems. First, "the court rsppears to mean the
court where judgment was entered particularly since that is the law
with respect to a hearing on a claim of exemption under a writ of
execution, See Code Civ. Proc. § 630. SO(e) Second although there is
an existing provision analogous to that which Mr. Leidigh requests for
hearing a claim of exenption under a warrant)or notice of levy for taxes
{see Code Civ. Proc. § 690 51 (hearing in county where property levied
upon is located)), there are unresolved procedural questions. How 15;,
the proceeding in the new county commenced? How does the court of the
new county obtain personal jurisdiction over the judgment debtor? Is a
filing fee for "a complaint or other first paper" (Code Civ. Proc.

§ 411. 20) required? In view of these prohlems, and the fact that the
proposed change would be a departure from existing law, the staff has
considerable concern about‘attenpting to make the proposed change in Aﬁ
393, If the Commission desires, however, the proposal could be accomp-
lished by adopting the language set out in Exhibit 3.

The suggested change presents difficult policy questions. A judg—
ment debtor who claims the hardship exemption is hardly in a position to
travel to a distant point in- the state to attend a court hearing on the
lssue of ‘whether he is entitled to the exemption. The judgment debtor
is, however, required to provide a detailed financial statement and
justification for the. exemption im his claim of exemption and the: court
could . determine the judgment debtor's right to the exemption on the .
basis of those documents, It should also be recognlzed that the judg- .
ment. creditor has obtalned a judgment which the judgment debtor has
refuged to pay and it will be 2z burden and expense to the judgment
creditor to . go to another,countgrto_attend a hearing on a hardship
exemption clalm. A final consideration is that in its present form AB

393 continues existing law.
-3



Point 25 Mr. Leldigh objects to the provision in subdivision (a)
of proposed Section 723.104 which-exempts theremployer from "any civil
1iability for failure to" deliver to the judgment debtor a copy of the
earnings withholding order and the notice thereof The Commission
adopted this provision advisedly, and the staff recommends against
'change. ""The provision is new to the law, and most employers may be‘ex-
pected'to comply The contempt sanction is avallable for noncompliance,
and, as noted in the Comment to the section, the Labor Commissioner may
take action against a habitually noncomplyving employer. To amend the
statute to expose employers to potential civil 1iability may arouse
their opposition to the bill. There is now no opposition of wnich we
are avare to the new requirement imposed by AB 393 that the employer
provide the employee with a statement of the effect of the wage gar-
nishment and the procedure for cleiming an exemption. We are reluctant
to }eopardize the existing provision of AB 393 by adding a civil lia-
bility provision.

Point 4: Mr. Leidigh thinks the information required by proposed
Section 723. 124 to be included in the judgment debtor s financial
statement is too broad and goes beyond the issues to be determined at
the hearing on the claim of exemption. Mr. Leidign'svpoint has some
merit and poses a policy question for Commission determination. Tne
section requires the judgment debtor to disclose, among other things,
the income and assets of the persons dependent on him for support. The
scope of the section could be narrowed by amending subdivision (d) to
delete the requirement of disclosure of dependents assets:

{d) A listing of all assets of the judgment debtor and

of the persons iiated iIn sebdivision {83 and the value of such
assets,

The deleted:language was included in subdivision (d) because the
financial statement provided by the judgment debtor listed the depéndent
as one.to be considered in determining the need of ‘the judgment debtor
to-have a greater portion of his earnings exémpted under the hardship
exemption: - Thé thinking of ‘the Commission was that the assets of the
dependent were relevant to the issue of whether more earnings of the
judgment debtor were required to be exempted in order to support that
dependent. Goeis S L '

b



Letter From California Association of Collectors

A letter from the California Association of Collectors is attached
as Exhibit 2. - The following are the staff comments on this letter.

Point 1. The letter objects to mail service. As one member of the
Assembly Judic¢iary Committee pointed out at the hearing, it is quite
detrimental to the employee to have a sheriff in uniform with a weapon
appear, at the employer's. office to serve a wage garnishment. The in-
structional pamphlet will provide instructions’ on how to comply with the
order in writing and sheuld make it easier for the fiscal officer of the
employer to comply than verbal instructions that might be provided by
the levying officer. The withholding tables will be.very simple and
similar to the tax withholding tables which employgrs use to determine
the amount of taxes to withhold. The table will show.the-amount of
earnings to be withheld on given amounts of gross earnings. This is
much simpler than the rather complex computations required under ex~
isting iaw, |

Point 2. The letter states that AB 393 will increase the costs of
a wage garnishment, The following is a comparison of the costs of a
100-day garnishment where the employee 1s paid weekly {this produces
less disparity in cost than a 150-day garnishment)}:

AEB 393 Pregent Law

Writ of execution $1.50 § 1.50
{(municipal court)
Withholding order no charge not required
Levy officer fee 8.50 8.50
9lst day - New Writ not reguired 1.50
of Execution
Levying officer fee not required 8.50

Subtotal 510,00 $20.00
Additional charge $15.00 not authorized

employer may make
for withholding
(531 each withholding)



The staff advised the Assembly Judiclary Committee that it was a
policy question whether the employer should be permitted to charge $1.00
for withholding the employee's earnings. No member of the écmmittee had
any objection to the provision and it was approved by the Committee. Tt
is apparént, howeﬁér,_;hat the iﬁcreased cost under AB 393 is a result

of the employer's withholding fee.

Point 3. The letter claims that the federal wage garnishment pro-
visions -as applied in California strike a fair balance between the
interests of the creditor and the interests of the debtor. The staff i1s
of the view that the scheme proposed by AB 393 strikes a fairer balance,

as is illustrated by Table 2 in the recommendatiom.

Respectfully submitted,

Robert J. Murphy III
Staff Counsel
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‘\J mm B LEIDIGH ’ MACRAMENTD, CALIFORNIA SOBI4 CENTNAL OFFICE
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PR < March 18, 1977 . Astrosioawawso.
-' ,Hounrab1e Alister HcAlister T 3}f€;jfxf_-f¢;}“;; :
Member of the Assembly . . . ot oo
~ 8tate Capitol, Room 3112 e -j_i,g'~‘ng{”{:§i-;‘ffj”.-'G;_* R
_gﬂacrsmentu,_California 95814 ;-ff";;*A;53':fj3-_*f- T
_ Ba AB 393‘- ﬂage Garnishment
Dear Assamblyman Hc&liater' e | _‘ Lot
.. on behalf of our clients ‘we have reviewed your AR 393
- -~ which wotld substantially . revfse and refortt current wage
* . garnisbment law. - On behalf of our clients, we' would like. to .
' actively support this Bill, but. find 4there are . a few technical
. Plaws which. shauld be cle&red up ﬁy*ameadment hefore we can
Cglve such snpynrty Ll ETI e LT A
k,_ g First we have not been able ta detf elirom tharbill'

which court will determine clalms of ‘exemption -~ 1.e., where
does venue lie, in the county of 1ssuance‘ﬁf the withholding
order of in the- euunty whets it 13 gerved?: We would like to .
see an amendment to AB 393 which would specify.that venie 1ies.
with- ghe approﬁriate court 1n the cuunty wbere the‘q:ﬂer_is '
serve "

- Becond the prnvision on pnge 31 ] .lines 14h16 which

- eliminates any civil 14abliity of ‘the elployer to serve. the
papers on the Judgment debtor. 48" ubjeetianable 1f the employer
is the une eharged with the respunsibility fnr duing this '

: Third, the proviscns ot page 32 Iines 31—40 and page
33, ‘1ines 1-7, are- very objectinnabie The juﬂgment debtor”
 would receive little or no advance notice of the ‘hearihg since
the notice period is only five days and the notice nay be given
by mail.. This is even more true.if ‘the .court: whetre the hearing
- is to be held is. in San Diego and the juﬂgment d&btcr 1ives
 and works 1n Ehico _ : e SR

: Fourth the provision- detailing tha requirements of

the. "judgment debtor's financial stalement" appearing on.
- page 37, particularly Section: 723.124(d) seem overly broad and
L far overreaching for the- LSSues ta be determined gt & claim
(7 of exemption hearing. - N :




" CALIFORNIA RURAL LEGAL ASSISTANCE | Assemblyman Hcﬁlister o )
L e e e . . Maren 18, 1977 . ./
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HUnT B orAMbRg

state Asmembly Judiciary Committes
state Capitol of Californie
Sacramento, CA 93814

He s AR 393
Gant iesmer:

The californis Asscoclailon of dolliecters wishes to
exprogs Lks strong opposition to AR 327, This bill was

a predevsssor fu AR 101 which waz introduced in 1974 but

failed vo pase tha legislabare, several of our objections
to former AG 101 in 1974 have been scliminated by diffecent

procedural provisions in AR 393, However, this present
1111 =till oontimes bo contain bighly chijecticnable

provizions,. Ver the make of broviby, we will conflne our

rommente to the major problem areas in this proposead
legiaslation.

1, Pormer A3 101 eliminated Lhe use of the levying
offirer gnd thareby offectively sliminated any prdCLl”ﬁ]

BEA

court conkrol of the levy. AR 393 han returmed the levying

pfficar ba his traditional vole as in & present day wage

garnishment with one ewception. Under the proposaed Sectlion

123.160th) fpage 291, the inltial levy may be made by
ragisterad or cerbiflad mail. rrasumably, this mathod
of serving the carnings withholding order and otber
roquired documants would moat likely be frequently used
levying af ficers beeause of the oost sawings to their ﬁf
fagt pobt bo the debbor vho must still pay bthe stanutory
mandated 38,50,  Bliminating the fxwglﬂ? afficer from
mate iy the initial levy by pecdonal gervice oan only
brino aboud total confusion among ar
pnd recuibing non-comglilanoe with the iaw, inder the
proaaeat law, Lha lewyinyg a'ficer net only magt makc

& perzopnl sor Tevy, bul zkands rﬁaﬂy tir axplain
for bhe ofeployor garding complignae with the

I 21
v} H

e tmiee Y

}(

vsophisticated employers
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DAHL HMEFNER, STARK & MARDIS

State Asgembly Judicial Coymmitiens
vage £
Maroh 3L, 1997

gavnighment, nder AR 293, 3¢ mall service is uwtilized,
whichh 11 most likely will, the Pmpanﬁx, at hig peril, must
attempt to understand conplianes wibth the gnrnishment from

ain "instructional pamphiet®, 311 a most confusing withholding
tLable,

2. Wage garnigivrent under A3 392 san in some instancss
regull in increzsod conts bEo the juﬂgmant debtor. Priosr
te the epactment of the present CCPF Saction BB2.3, the only
mathod of wage garnd shment was rvzvdan exaoutions by &
levying of ficer. Assuming the levying officer had to o
no mora than eone wile ta meke the lavy, the court cogsts
for a garnishment aver a 90 day peried toballed $71.40.

- One of the main purposes behind Lhe enactment of the prezen
P Section G82,3 wes lo eliminate much of these court
copts that must in turn bs borno by bhe debtor,  The same
S0 ray garnishment under &F nt ilaw oosts the debtov
anly “19 (3¢,

1 prese

Al 395 provides one additional cost bthat in turn will
e horne by the debbtor, HNamely this hill has provided for
s fee of 51.00 per day pariod That Ehe amployer may ﬂaiu6f
from the earnings available for bhs lovy ag the Fmilofp =
Fee. 'The maximum thgt can be deduched for 8 period of one
month ig 55,00, Attacned Lo bhe ehart which llustrates
that the rost of & lovy ovar a 154 day nericd (redguliring
Lwo court orders under either AR 3193 or progent law)
resulta in gubstorcially higher costs to bhe debhor under
this proposed lecislation thap wider the existing law.
Specifically, under existlog law the cosi te the debtor
would be $20.00, while undey An 391 the cosh for the zams
garnishment would be §41.00,

3. The prospat Cederal wago aoxeaption proviegions
fapplied in oplifomia) provide a farr balance hetween
the right of the rcreditoy Lo reoowver ods judomoant and
the needs nf ©he dehbor,  @iih soinrg oA donbor Lo
ablect poverty, bLoth tha O foruin end bne foderol
govaermmment had iy bhe pagh worked out a vamﬁpa for &
Farly mininean of wondee o o oopawplh Do scution,  his
Formuia, undey fodevel law, I Turreobiy proued at 25
af the delbborta dig BpUE akrde pn Ty Lo amount by owhiaog

# for thnstl o weslt gxosed {Hirbty timﬂs
B gam ol D75, 007

his dispousable eavnine
whichover sum is loos,.  Tha sueedet Phat remaiay whick i

the fedaral miontmum hourly
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CAML, HEFNRER, STARE & MaRGIE

gtute Assembly Judicisl Cosmition
page 3
March 1%, 1877

subiact Lo iH Tuyrther athjeoct,
law, Lo bot 3£ ‘a“ debit ds net for the common
neceosrarian 4 the monies :
suppart of debtor's femlly living
california,. This mursly would be uufitﬂiﬂﬂr as a Ba
B &

,n,;fcm g zipd ot bhs same ;,lnu:
noplo oreditors withoul
CiEatem g tenw, unbried "mfi

i
1t

Py 2= l PR TR —

ayeaoh O 2% TO nreata

Lo the vasgh maiority o
protect the righis of
nr ong cap exist, 7o
complicated formula

havee in the place of provens ordsrs
silowed undar Ak 333 ia aven woro Piberal thaa that
#llowsd under
Bill, the t‘*@;ﬁl*cr
is far morn libars
by the Congreas of Z
protection hol =f L9600 wan pas
ghowing by bthe Law Revision Comms
awares, that thave ls any nesd for
uf wrges. Indeed, allowing a mmaller portion of the
debioris wages to he spplied towards thea cyeditor's

ety in Secklopn 723,050

Yirvera has boon ho

undar ourrent

tndeerl, the sxemptlion
101, itowever, under eliher

vhan that worked oub
whayy the Congumer

vion of which we aro
13k B Jdreater ovempl

only subiescts the debtor Lo a londar garnishment and, ao

we have illustrated, additiconal costs.  Acknowledging
the judgment debrtor nesds a sufficlent amount of hiu

sarninge Lo sustsin ddmeelf and his Family. nevertheless

the judgment ereditor st the sowe biwe has 8 pight Lo
recover bhe debt owod to kiU, The Erhﬁﬁhf law, which
be nbhragatsd by A 393, styikes 3 Ly i

thess btwo comneling inherasts,

Th ie hopsd thab the abave commonis iltingtrate
pericuy problam wrass Shnb axisb in bhis proponed
i
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1eqisiatiﬁn. Wer Lheref{ors urae vou ho voebae "no
it pansaye.
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Memorandum 77-2
EXHIBIT 3
723.105.
* * * * *
(e) If a notice of opposition to the claim of exemption is filed
with the levylng officer within the 10-day period, the judgment creditor

1s entitled to a hearing on the claim of exemptiom. If the earnings

withholding order was served on the employer in the county in which the

judgment was entered, the hearing shall be by the court where the judg-

ment was entered. If the earnings withholding order was served on the

employer in a county other than the county in which the judgment was

entered, the hearing shall be held by the municipal court or justice

court serving the area where the employer was served. If the judgment

creditor desires a hearing . . . . After recelving the notice of the
hearing and before the date set for the hearing, the levying officer
shall file the claim of exemption and the notice of opposition to the

claim of exemption with the eewr&~ court where the hearing is to be

held. No fee may be charged for filing the claim of exemption, the

notice of opposition, or other papers under this subdivision.

£y . . ..




