#39.250 3/30/77
Memorandum. 77-26
Subject: ‘Study 39.250 ~ Enforcement of Judgments (Homestead Eiemption}'

This memorandum discusses various problems with the homestead .
exemption-—both the declared homestead exemption provided in the Civil
Code and the claimed homestead exemption provided in the Code of Civil _
Procedure One problem coneerning the relation between the judgment . o
lien on real property and the claimed homestead exemption requires

immediate action ' The remainder of this memorandum presents basic

e

policy questions for Commission consideration as a starting point in the
complete revision of the homestead exemption provisions Attached

hereto are ‘the following exhibits

1. Comment, California s New Homestead Law, 64 Cal. L Rev lSQ__
(19278). ‘ S

?. Excerpt ffdm Karol, Effective Insolveneg'PIanning‘For the Con-
sumer Bankrupt-in California, .52 L.A.B.J. 376 (1977).

3. Declared homestead exemption provisions Civil Code §§ 1237-
1304,

4. Claimed homestead exemption provisions: Code Civ. Proc. § 690.235
(operative until July 1 1977).

5. Claimed homestead exemption provisions: Code Civ.Proc. § 69@.31
(operative July 1, 1877). : o

6. Judgment lien provisions: Code Civ. Proc § 674 (as amended,
operative July 1, 1977). e
BACKGROUND -

Until July 1, 1975, the homestead exemptlon could be claimed only
by filing a declaration of homestead in the office of the county record-
er for the county where the real property was located pursuant to, Civii
Code Bections 1237-1304 (see. Exhibit 3).  However,: the declared home- .. ..
stead is not good against a judgment lien created before the declaratiomi.
is recorded. Civil Code § 1241

In order to make this veluable exemption more. readily available,;
Chapter 1251 of the Statutes of 1874 enacted Code of Civil Procedureff
Section 690 235 (operatlve from July 1, 19?5 until July | 197?), which

permits the’ judgment-debtor‘to ¢laim a'homestead‘exemptionfin the S?me



manner as other exemptions are claimed under Section 690.50 except that
20 days rather than 10 days. 1s afforded for making the exemption claim.
(Section 690 235 is attached as Exhibit 4.) The law review comment
attached as Exhibit 1 analyzes the effect of Section 690 235 in detail.
Chapter 1000 of the Statutes of 1976 (operative July 1, 19?7) re-
peals Section 690,235 and enacts Section 690,31 {see Exhibit 5). Sec*
tion 690,31 permits the assertion of a homestead exemption after judg-
ment but differs from Section 690.235 in several important respects.
Section 690, 31 requires the judgment creditor to apply to the court in
the county where the real property is located for an order to show cause
why a writ of execution should not 1ssue A copy of the order is served
on the Judgment debtor and a hearing 1s held to detetmine whethet_the
dwelling house is exenpt or whethet its value exceeds the totai of‘tne
exemption (if it 1s exempt) and all prior liens and- encumbrances - Other

aspects of the new: provisions will be discussed infra.
PRIOR COMMISSION DECISIUHS

~ At the February meeting, the Commission decided to considet revig-
ing the homestead exemption 1aws as a separate study Tentatively, it
was declded, if feasible, to propose the repeal of the claimed homestead
exemption. At the March meeting, Professor Riesenfeld noted a problem
with the judgment lien on real property exempt under Section 690.31
which requires resolution before the new legislation becomes operative

on July 1,
URGENCY BILL TO AMEND SECTION 674

Chapter 1000 of the Statutes of 1976 amended Code of Civil Pro-
cedure Section 674, pertaining to judgment liens (see Exhibit 6), by the
addition of subdivision {c¢) which reads as follows:

(c) With respect to real property contaioing a dwelling house
Jjudicially determined to be exempt from levy of execution pursuant
to the provisions of Section 690.31, ‘as distinguished from property
subject to a declared homestead created pursuant to Title 5 (com-
mencing with Section:1237) of Part 4 of Division 2 of the Civil
Code, a judgment lien created pursuant to .subdivision (a} of this
section shall attach to such real property notwithstanding the
exemption provided EZ Section 690,31, [Emphasis added.]




There are at 1east two possible interpretations of the effect of this.
language. At first blush, it appears that if the property is sold at
an execution sale, the proceeds of the sale will have to be’ applied to
the satisfaction of the judgment 1ien before the judgment debtor re--
celves the amount of the exemption. This follows from the priority
scheme of Section 690 31(3) which provides for payment first of "all
liens and encumbrances. This first priority provision is unfortunately
taken verbatim from Civil Code Section 1256 which applies where there is
a sale of property subject to a declared homestead. However, where
there 1s a declared homestead, a judgment lien may not be created on the
property (Boggs v. Dunn, 160 Cal..283, 116 P. 743 {1911)), so the refer-

ence to all liens does not create a prohlem.‘ In this case, Section
674(c) specifically provides for ‘a judgment lien on the property despite
Section 690.31. If Section 6?4(c) is taken to completely override the
effect of the claimed homestead exemption under Section 690.31, in’‘any
case where the judgment creditor_has recorded the judgment in the county
of the judgment debtor's residence;.the second and third priorities in
Section 690, 31(3) for distribution of the proceeds of the execution
s.’:tle—-_i__f:_-__._L "to the debtor, or the debtor 5 spouse if such person 1is the
exemption claimant, in the amount of the exemption provided hy this
section" and then "to the satisfaction of the executlon™--will have no
meaning because the execntion.uill have been paid off as a judgment lien
under the first priority.

The second and more plausible interpretation of Section 674(c) 1is
that the judgment lien of the executing judgment creditor is not paid
off under Section 690 31(3) and the judgment debtor gets the amount of
the exemption before the judgment creditor 1is paid, but the judgment
lien continues on the property for the full amount of the judgment re-
maining unsatisfied ' Accordingly, a purchaser at the execution sale
will deduct the amount of the lien from his bid because the valye of . the
property 1is reduced by the liability represented by the judgment lien._r
Hence, the third priority--the judgment creditor-—is in effect elevated.
to the first priority The only protection under the statute, if this .

second interpretation were tc be followed, 1s for the court to count in



the amount of the judgment lien when determining under Section 690. 31{c)(2)
whether there is an excess value. This application of Section 690.31(c){(2)
is clearly against its original intent. The excess value referred to is
any amount which could go to the Judgment creditor in the third priority
position. In ordér to straighten out this priority problem and make the
claimed homestead exemptiom effective against a prior Judgment lien, .

subdivision {c) of Section 674 should be amended as follows.

{c) With respect to.real property containing a dwelling house
judiclally determined to be exempt from levy of execution pursuant
to the provisions of Section 690.31, as distinguished from property
subject to a declared homestead created pursuant to Title 5 (com- .
mencing with Section 1237) of Part 4 of Division 2 of the Civil
Code, a judgment ‘lien created pursuant to subdivision (a) of this
section shail attaeh attaches to such real property notwithstanding
the exemption provided by Section €98:3}+ 690.31 until an exemption
1s determined under Section 690.31, in which case the 1ien termi-
nates, unless the court has determined that there is an excess
pursuant to subdivision (f) of Section 690.31, in which case the
Judgment lien continues on the excess. T

Several things should'be noted about this proposed amendment.
Under existing law, the excess value over a declared homestead exemption
is reached by a lien of attachment or execution, not by a judament lien.
Southern Pacific Milling Co. V. Milligan, 15 Cal. 2d 729, 104 P.2d 654
(1940); Lean v. Givens, 146 Cal. 739, 81 P. 128 (1905). The ‘proposed

amendment would permit the judgment lien to continue on the excess where

there is determined to be an excess under Section 690. 31(f) This is
consistent with what the staff assumes to be the intent of Section
674(c) which 1s to protect the priority of the judgment creditor at a
time when he does not know whether the judgment debtor will claim an
exemption, the merits of any claim to be made, the amount of thejex:
emption, or the value of the property. However, once these issues are.
determined ‘there 1is no reason to continue the judgment lien i1f there is
nothing to be reached by it._ If there is an excess, there is no reason
to extinguish the already extant judgment l1ien and force the judgment
creditor to rely on the priority obtained by levy of execution. Of
course, the judgment creditor will still have to resort to the writ of

execution to apply the ‘excess to the satisfaction of the Judgment.
. : . I [



Subdivisions (c)(2) and (j) of Section 690.31 should also be amend-
ed to make clear that the phrase "all. liens and encumbrances’ does not
include the judgment lien of the judgment under which execution is
sought. Subdivision (c)(2) should:.be amended as follows:

{2} The current value of the dwelling house, over and above
all 1liens and encumbrances thefeen; thereon which are superior to

the judgment lien or execution lien under which the sale, Af any,
would be made, exceeds the amount of the allowable exemption.

Subdivision (j} should be amended as follows:

(i)} In the event of an execution sale, the proceeds of the
sale shall be applied in the following order and priority: firsc,
to the discharge of all 1iens and encumbrances, if eny,'on the
prepertyt property which are superior tg the lien under which the
sale is made; second, to the debtor, or the debtor's spouse if such
person is the exemption claimant, in the amount of the exemption
provided by this section: third, to the satisfaction of the execu-.
tion; and fourth, to the debtor, or the debtor's spouse 1f such
person is the exemption claimant.

Both Civil Code Section 1265 and Code of Civil Procedure Section
690.35(e) protect the proceeds of a sale of the property for six months.
Section 690.31(k}, however, limits this protection to the proceeds of a

“sale of real property pursuant to an order of the court directing the
issuance of a writ of execution.” Presumabiy,_thejjudgqent debtor who
changes dwellings will be able to claiﬁ an-exeeption_for.the ney-dwell-
ing in the proceedings for issuance of a writ of-execution_under Section
690.31. The problem is that the proceeds themseives are not protected
where the property is not sold at an execution saie end the exemption of
the second dwelling is not deened to relate back to the earlier exemp—.
tion as provided in Section 690 31(k) The staff suggests that the
limitation to execution sales in Section 690.31(k} be deleted.

RELATION OF SECTION €90.31 TO ATTACHMENT LAW.

Section 690.31 by its terms is an exemption from execution and pro-
vides special procedures for issuing a writ of execution. However, Sec—i
tion 487.020 in the Attachment Law provides that property exempt from
execution 1s exempt from attachment. The potential problem is how the
procedures of the Attachment Taw are to be reconciled with the pro-

cedures set forth in Section 690.31.



Notice and a hearing are gererally requlred before a writ of at-
tachment may issue. The deféndant is given notice of the property
sought to be attached (Section 484.050) and an opportunity to claim
exemptions (Sectlon 484.070) which would include the dwelling exemption
provided by Section 690.31. Where a writ is issued ex parte, the
plaintiff is required to show that the property sought to be attached is
not exempt (Section 485.210) and the defendant. is allowed to claim
exemptions in the manner provided in Section 690 50 for 30 days after o
recelving notice of attachment (485.610).

Clearly, the defendant has ample opportunities te claim a dwelling
exemption under the Attachment Law., The only drewbeck 1s that, if the
exemption 1is not claimed within,the-time allowed, it is wailved for
purboses of both attachmentland executlon (see-the Comments to Sections
484.070 and 485.5610) except where the defendant ~shows changed circum-
stances under Section 482. 100 Furthermore, under exlsting law, the
defendant may declare a homestead under the Civil Code even though the
time for claiming the exemption under the Attachment Law has passed

There are geveral troublesome aspects of the interrelation between
the Attachment Law and Section 690 31, If a claimed exemption is waived
in attachment proceedings and no homestead declaration 1s filed before
the Judgment becomes a lien on the property, the debtor would be pre-
cluded from claiming the exemption under Section 696 31, The creditor
is still faced with the hurdle of obtaining a court order before the
writ of execution will issue under Section 690.31.

Where a plaintiff seeks to attach a dwelling, he may do 80 under
the Attachment Law without giv1ng the detailed notice provided in Sec-
tion 690.31(d). h

Where an ex parte writ of attachment is‘issued, there is obviously
no noticed hearing. - Section 690.31 contemplates an opportunity for a
noticed hearing in every case where a creditor seeks a writ of execution
to levﬁ upon a dwelling house. ‘

Attachment'prqceedings take place in the court where the action is
pending. Under-deqtion 69@.31, the determination of whether to 1lssue a
writ of execution and of the existence of the dwelling exemption or ex-
cess value 1s made by a court in the county where the dwelling 1is

located.



Despite these various technical problems, the staff believes that
there is no urgent need to amend either the Attachment Law to conform
to Section 6%90.31 or to amend Section 690.31 to override any conflicting
provisions in ;he Attachment Law. The defendant is adequately protected.
by the attéchment procedures and in any event may resort to declaring a :
homestead under the Civil Code should the need arise. Another factor to
be considered 1s that Section $90.31 provides a novel procedure in Cali-
fornia, and it will surely be amended several times in the next few
years (see, e.g., A.B. 423 in the current legislative session). Special
revigion of the Attachment Law at this time would be premature espe-
clally in light of the possibility that the Commission itself will even-

tually seek to revise this area of the law.
BASIC POLICY QUESTIONS

Before the staff begins drafting a revised homestead exemption law,
we need some guidance from the Commission on several general boiicies.
We do not intend to reexamine, at this stége at least, the amount of the
homestead exemption, the type of property in which it may be claimed,
the type of perébﬁé who may beﬁefif‘from the exemption, or the type of

debts against which the éxémptioﬁ 1s not good.

Procedure for Asserting Homestead Exemption

The staff believes the dual procedure whereby homesteads may be
declared or claimed is unsatisfactory. There is no persuasive- reason
for permanently relying om both declared and clalmed homestead pro-
cedures. Whaﬁ we have now 1s not one good system, but two defective
systems which are inconsistént and in some ways in conflict with omne
another. | _

From the standpb;np of the central policy behind homestead exemp-.
tions--to protect aﬁlédequate,home for the debtor and his or her family
from general ;:gﬁitofs--the,declared,homestead5exemption provisions in
the Civil Codélﬁsee Exhibic 35 are inadequate. The main falling is that
the déclaredihomestead is not good against a prior judgment lien. This
problem is ﬁéde all the more serioua,ﬁécause_the defendant does not re-
ceive any qotice in the céurse of the procaedings leading up to judgment

that a homestead declaration should be filed before judgment is rendered
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1f he wishes to protect his house. These major defects in the existing
exemption scheme could be aVoided by making homestead’ declarations good
against prior judgment and execution liens and providing for some sort
of notice so the debtor may take advantage of a limited grace period by
filing the homestead declaration. ({(Adams, in the law review comment
attached hereto as Exhibilt 1, suggests much the same thing on page 183,
n.15,) - The complicated claimed homestead exemption provisions could '
then be ‘repealed. - This solutlon disrupts the existing law as little as
possible.’ '

Placing rellance on a claimed homestead exemption procedure recog-
nizes that there is almost no need for a homestead exemption before a
judgment creditor attempts to levy upon and sell one’s home. If ade~
quate notlce procedures are provided (as.under the current claimed home-
stead exemption) or if the judgment creditor is required to obtain 2
court bfﬂer before a ﬁome may be levie& upon (as under Section 690.31),
the céntrai pﬁrposérof homéstead exemption laws should be adequateiy
served. | . '

Before a decision is made to éliminéte the declared homestead ex-
emption scheme in favor of a claimed homestead, two collgtgréi effects
of declaring a homestead under existing law shoﬁld be considered. C
First, Civil Code Section 1242 proﬁides that generally a married per-
son's homestead cannot be conveyed or encumbered unless”fhe'spouse exe-
cutes and acknowledges the instrument or a separate instrument. This
feature 1s not tinique to the declared homestead provisions; Civil Code
Section 5127, in the community property laws, similarly provides that -
both spouses must join in executing an instrument leasing, selling, con-
veying, or encumbering community real property. Accordingly, it does
not appear that the declared homestead provisions should be retained to
provide for restrictions on conveyances of reéal property. Second, Civil
Code Séction 1265 provides that, 1f the ‘homestead was selected from com-
munity ‘property, quasi-community property, or'separéte propérty of the
other spouse who jolned in the declaration, the "land so selected" vests
in the survivitig spouse. Adams -(See Exhibit 1, p.191, n.59) supgésts
that this may result in certain 'tax advantages by combining the survi-

vorship feature of joint tenancy with the tax advantage of Community



property. It also resembles the tenancy by the entirety, abolished in
California by the enactment of Civil Code Sectilons 682 and 683 in 1872,
Hannon v. Southern Pacific Rﬁilway Co., 12 Cal. App. 350, 107 P. 335

(1909). The staff does not believe that the possible tax advantages of
the survivorship provided in Section 1265 alone justify retention of the
declared homestead scheme if the Commission is otherwise inclined to
recommend ité repeal, In any event, it is highly doubtful that a‘sig-
nificant number of persons declaring homesteads have any idea that these
other cohéequences will follow. | )

If a ciaimed homestead procedure is to be recommended over a de-
clared homestead procedure, considefation should be given to the pro-
cedures for'making the clalm. As discussed abové, since 1975, Cali-
fornia has héd a procedure where the judgment debtor is .afforded 20 days
after levy within which to file an exemption claim with the levying
officer. Code Civ. Proc. § 690.506(a)., Beginning July 1, the exemption
will be determined at a hearing to show cause why a writ of execution

should not issue.

Persons Who May Claim Exemption

Inasmuch as the purpose of the homestead exemption is to protect a
home for the debtor and the debtor's familly, the debtor's spouse should
be permitted to claim the exemption. The declared homestead exemption -
may be asserted by the spouse of a debtor so as to defeat an attachment
lien. Civil Code § 1263; Johnson v. Braunmer, 131 Cal. App.2d 713, '281
P.2d 50 (1955). Similarly, under Code of Civil Procedure Section

690.31, the spouse of the debtor may assert the exemption at the show
cause hearing on 1ssuance of a writ of execution.

This issue will also arise concerning exemptions generally. Ex-
1sting law does not contemplate the making of claims by persons other
than the judgment debtor. See Code Civ. Proc. §§ 690, 690.50; Grant v.
Segawa, 44 Cal. App.2d Supp. ‘945 (1941). Section 16 of the Uniform Ex-
emptions Act provides for assertion of exemption rights by a spouse or
dependent of the debtor or by any other authorized person, such as an

agent, guardian, or person holding a power of attorney.



Effect’gf;Attachmeht, EXECution, end Recording Judgment

The existing rules governing the relationship between attachment,
execution, and judgment liens on the one hand and the declared and
claimed homestead exemptions on the other seem rather arbitrary A
declared homestead defeats a prior attachment lien but is defeated by a
prior judgment or (presumably) execution lien. However, the excess _
value of a homestead is reached by attachment or execution and not bp _
the judgment lien. The claimed homestead exemption will prevent attacﬁ;
ment, if properly asserted in a hearing on issuance of a writ of at-
tachment, or will remove an attachment, if properly claimed after levy
of an ex parte writ ef attachment. Hewever, if there is en excess
value, the attachment.lien should remain on the excess. Under therleﬁ |
fe'become operative op Jﬁly 1, the judgment lien is good against the
property despite the claimed homestead exemption--a problem we prcposed
at the outset to seek to remedy. ‘ .

In devising a sensible scheme concerning these liens as they relateﬂ
to the homestead exemption, it should be recognized that the purpose of
the liens is to establish a priority. Of course, from the debtor's
point of view, a lien -is a cloud on his title.

A scheme that would maximize the prierity of the first general
creditor to assert am attachment, executién, or judgment lien would pro-
vide for the comntinuation of such liens on the homestead property in
order to catch any eventually accruing excess value. This would result
in more clouds on titles than under existing law.

A vartant of this scheme would requite the creditor to show that -
there is an excess value as a condition to obtaining or retaining a Iien
on property which has been declared or shown to be exempt. This would
eliminate the pessibility of there belng liens on ‘nonexistent excess '
values. This scheme has a precedent in the appraisal provisions in-

Civil Code Sectlons 1245-1256 (see Fxhibit 3).
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Retroactivity

The staff believes that changes in- exemption “laws should be made
retroactive and that there are several feasible approaches to accomp—
lishing this result to a greater or lesser extent despite doctrines per-
taining to impairment of contracts and vested rights. We plan to pre-
pare a memorandum on the law relating to retroactive application of
changes in the amounts and types of exemptions for consideration by the
Commission when the draft of the exemption chapter of the enforcement of
judgments law is discussed. So far as the subject of homestead exemp-
tions: is concerned, it should be noted chat the increases In the heme?
stead exemption enacted in 1970 and 1976 provided that existing-ﬁome—
stead declarations were deemed amended to the greater amount "to the
extent that such increase does not impair or defeat thergighg of any
creditor to execute upon the propérty which existed prier to such date.”
Civil Code § 1260 (emphasis added). This provision changes the rule in
Strangman v. Duke, 140 Cal. App.2d 185, 187 n.1, 295 P.2d 12 (1956},

that the amount of the homestead exemption is governed-by the law in

effect at the time the debt is created, citing In re Eeger'equLlegriqn
Co., 87 Cal. App.2d 248, 196 P.2d 803 (1948). See also the discussion
in the article attached as Exhibit 2, ‘

The problem here is much simpler because the Commission has ten-
tatively decided not té increase the amount of the homestead exemption.
Karol, in Exhibit 2 (p.381), suggests that the procedures made available
by Code of Civil Procedure Section 690.235 for claiming a2 homestead .
exemption should probably not be available to a debtor to whom credit
was extended before the effective date of Section 690.235. The staff
disagrees with this position. Section 690.235 did not create an exemp-
tion nor did it enlarge an existing exemption. By arguing that the time
of contracting the debt is the determining factor, Karel would give less
retroactive effect to the procedural changes made by Section 690,235
than Civil Code Section 1260 affords to the increase in the amount of
the homestead exemption from $20,000 to $30,000 since the application of
that increase is tied to the right to execute on a debt, not the date
the debt was incurred,

The staff disagrees with this position for the reason that proced-

ural changes may, without offending the contracts clause, be given
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retroactive application (that is, may be applied to current proceedings
on debts previously incurred) unless to do so would lmpair vested rights.
At a minimum, the procedural changes should be made available to debtors
unless the judgment creditor has .obtained a lien on the property prior -
to the effective date of the new procedure. This is the approach re~
flected {n the act enacting Code.of Civil Procedure Section 690.31.
Section 5 of the chaptered bill (sece page 4 of Exhibit S5), provides that
the act does not "alter, change, or modify .the rights of any lienholder
or encumbrancer vested prior to July 1, 1977, or [July 1, 1975].". -
The.s;aff would go farther and provide that these procedural - .
chapgés apply to all proceedings initiated or pending on the operative :
daterﬁf the new law. This approach comports with the constitutional . -
requifements._ Estate of Pattersom, 155 Cal. 626, 102 P. 941 {1909),

involved a statute enlarging the class of destroyed wills:that could be
probated. The will of the testatrix had been destroyed:in the 1906 San
Fréncisco fire but at the time of her death only fraudulently destroyed
wills could}be_proven‘as destroyed wills. The court applied the later
amended statute which, permitted the probate of wills destroyed by public
calamity. 1In McBarron v. Kimball, 210 Cal. App.2d 218, 26 Cal. Rptr.
379 (1962}, the trial court rendered judgment for the defendant in an

action to recover money under a comnstruction contract because the plaintiff-
assignee of the contract and the assignor lacked a license to act as

joint venturers and so were barred by statute from maintaining the -

action. While an appeal was pending, the Legislature amended the applicable
statute to remove the bar to sult where the joint .venturers were individually
licensed contractors, even though not licensed as joint venturers: The

court .of appeal applied the amended statute to permit the plaintiff .to
maintain the action on the ground that the statute related to procedure.
andjdid not impair the obligation of a contract or interfere with vested
rigﬂgs. _

‘ The-gtaff is of the opinion that extending the time for claiming
the hqmes;ead,exemption is similarly a procedural matter that may be:

app}igd to pending proceedings.

Respectfully submitted,

Stan G. Ulrich,
Staff Counsel
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Memorandum 77-26

EXHIBIT 1

Cahforma 5 New Homestead Law

Chuck Adams’f

This Comment deals. with California’s new residential exemption law.
Like the homestead law, the new law protecis a dolror's residence
from the claims of unsecured creditors; bt the residential exemption

" law does not require a déclaration of homestcad before u judgment
against the debtor is recordeéd. The author finds that although the -
new low adds significantly to the protection of debiors, it presenis o
number of rechnicul. difficulties.

I
INTRODUCTION

Scchon 690.235 of the California Code of Civil Procedure pravides
for the exemption from execution salc of a debtor’s residence to the
same extent and in the same amount as the debtor wouid be entitled to
select as a homestead.! In effect, this new law affords much of the
protection’ of the homestead law without requiring the recording of -a
homestcaﬂ déc!ﬂm'tion.’ As’ a ‘result, the residential cxcmptiun law ex-

4 B.A. 1968, University of Cslifornia, Sania Harbara; M A 1970, Umvrmty of
Califorpis, Santa Barbara; M.B.A. 1972, Univerity of California, Berkeley; thind.year
student, Borit Hali School of Law, University of California. Berkeley.

1. The law of declared homesieads is cudified in Car. Crv. Cone §% 1237 1304
{West 1554, Supp 1975). A declardiion of homestead protects a debtor’s reskdence from
oxecution sale in satiafaction of judgpments of unsecured credilors which are recorded af.
ter the declarstion of homestead. Cak. Crv. Cob: §5 1240, 1241 (West 1954} . The
bomestend Exemplion is substantial; & head of & family or a person over 65 years of
age i allowed & homestead exemption of $20.000 over and ebove all liens nnd encum-
brances on his residence. Car. Civ. Cope § 1260 {West, Supp. 1975).

For an excellent survey of Caltfornia’s homestend [nw, see 5 B Wivkin, CaLIFORNIA
Procepume 1409.28 (2d ed. [971). Other nseful references include: 25 Cav. Jom. 2d
Homesteads (1955); Comment, Creerion of e Herextead and It Requircmenis, 26
CaLtr. L. Rev. 241 (1938); Comment. The Nature of the Homesteod Right and s
Termination, 26 TaLtr. 1. Rev. 466 (1938), In addition, Car, Pronatr Cove §§ 660-68
{West 1954, Supp. 1975) provide for s probate homestead, which skould not be
confused with the declared fiomestend, The probate homesiead protects the surviving
family's residence from the claims of a decedent’s crediloss, For a recent discussion of
the probale homestead, see Comment, The Probute Homestead in Culifornia, 33 Cavp,
L. Ruv, 655 (1965).

2. A residence does not become exempl under the h(nms:cud law uniil the -
homestead declaration s recorded. CaL. Civ, Conk: 8% 1265, 1240 (West 1954). The
recording tequirement of the homestend law {ucHitales chain of title sarches. A title
insurer can determine whether property hus been exempted wnder the homestewtl taw by
examining the county records 1o see if B homestead decleration has been recorded,

180



1976} CALIFORNIA HOMESTEAD LAW 18t

tends many of the benefits of the California homestead law to the
presumably large number of debtors in California who are unaware of

the homestcad law and are consequently not protected by it. Prior to-

enactment of the new [aw, California’s homestead law was criticized
because it helped the sophisticated debtor, but was often of no benefit to
those most in need of the law's protection.® The residential exemption

law brings California law closer to the homestead laws of many other

states, where no act except occupancy is required of homestead claim-
ants.* In these other states a debtor mny claim his homestead after levy
of execution,”

The new residential exemption taw shoukd be construed in accord--

ance with the apparent legislative intent to extend the protection of
bomesteads to all residences. Like other homestead legislation, the
residential cxemption law should be interpreted liberally by the courts so
that its humane purpose—pruviding the debtor and his family limited
protection from the claims of creditors—can be achieved.®

In addition to adopting the residential exemption law, the legisla-
ture retained the homestead law™ so that homeowniers may continue to
declare homesteads on their residences. A declared homestead may be

desiruble becavse attorneys and judges arc familiar with the law of

declared homesteads.® The residential exemption, ont the other hand, is
new and has not yet been mtcrprcted by the courts, Moreover, the
procedure for declaring a homestead is relatively simple &nd inexpen-

l"hc :esulcn!ml excmption In'w Lnntalm no recording requivement, however, There-
fore, in order (n deteritine whether the property is excmpt, a tithe insurer will have to go
heyond the connty recutds 1o discover if the judgment debior has resided on the propesty
and has claimed the exemption. This mey be difficult for title insurers to do; thus the
residential exeniption law may create some chaln of tille problems.

3. Rifkind, Adwhaic Evemption Laws, 19 Cavte, St. BJ. 370, 371 { 1964),

4, For an exeellent discossion of homestead faws in the United States, ses 8,
Ripsenrm e, Crevtions REMEDES AND Destors' Provechion 302-22 (24 ed, 1975}.
Haskins, Homestead lvemptions, 63 Hawv, L. Rev, 1289 (1930).

5. Fa. Nlll Riv, Srar. & 40-10% (197d); Uran Cone Ann. § 28-1-10 (I9!3}.
Wis. STar. Anne § 2722L00), [195%3; S. RESENFELD, TREDITORS REMEDIES AND
Duarors” Proricpon, 304 n 16, W05 n 18 (2d ed. 1975).

6. Nee Bstate of Mclniyre, 189 Ca] App. 2d 498, HI Cal. Rpir. 733 (1st Dht
1961):

The vhiect of all homestead In.gmiaimn is to provide a place for the family and

i surviving members, where they muy reside and enjoy the comforts of &

hore, Freed From any anxiety that it may be taken from them against their

will, either by icason of their own necessity ot improvidence, or from the im-
portunity of their ¢reditors,
£ at 502, 11 Cal. Rptr, ot 736, guering Estale of Fath, 132 Cal, 509, 613, 6‘ P. 995,
YyYT ¢t ).

7. Uat. Civ. Coow §5 1237-1304 {Wesl 1954, Supp. |975].

8.1 alilarmia bas hisd a homestead Taw since 1851, 25 Oan, Jur. 2d Homesicads §
R {I455),
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| :ive. _and a homestcad offers, collatéral benefits wiuch ure not avmla-
‘ underﬁﬁruldmﬂit excription faw,'* -

: Despgie"l!k gﬁumﬂgc& the homustend clec[amtam hm aertmn lig- s >
"uﬂon ‘M ! jr’ sireumscribe. its usefuliiess in " smc: “sitsintions: Far bl
£ , dwlammn ity sdvcfsﬂy a[h-c:t‘ pemm “cndtt
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which can only be resolved by E.mnghled judlcml interpretation. Befone o
- reaching these. more sophisticated issues, however, it is important to .
.understand the_¢xemption itsclf and the pmeeﬂnral teqltkeml! in- S
volved in clmmmg il : e

,; Cumsua*rnn Exnm;ou SRR

Thc cnemptmn ithotized by section: 69923& dtfftﬁh thh* SRR

| Code of Civit ‘Proceduire s one of uiany mhlpﬁmu provided: S}blm i
to protect ‘various types -of debtsr-owned: propeitytiom:emetution.’
Like: many- of ‘theb exemprions, :thé- residenitist ‘eAsmption bt
. claimied aceording to the:provedube set foéth i ‘section 690:30.11 m
. 690.50 requircs a debior 1o deliver aa-affidavit to.the lovying officer™® -

' withm 20-days alter levy 6f attachment. or execntion' i orfer toavall- - -

Efinsell of Tis exempiion rights; “The affidavit must identily the property, - -
allege that it.is exempt under section 690.235, and state 4l fcts neces. .
3afy to support the debtor's claim to gxemption !nolﬂu,&m &l!_ g
 residential exemption; the debtof: or- his: family’ £ 5

the property m\rﬁlved,mdmilherthbdehm&'wﬁk . :

an existing déclared- homestead. " Thuu hldts m ;& m hl ﬂl
- affidavit.®® : :

elislmg uxcmrllum fam an& cutld Imu been amided h! m ﬂ’# W
that it woukl uhow. hummnd d:cimium nrm ludmmrmw EBeOr
of drafting an emirefi new. eumplnm duw, In w nnmher of other siates bosed
he declared nfter fusdgrients agaiomt the debitor bave Nﬂ m&l By
$ 40-L08 emm. Unan Cove. Akw. §28: Md (19131, wm. an m. 3
s, S
Since .the a:‘fulmni raquim! o{ dehtun \mder' lhe k]

contain mugh the sume information ax must be included e Aark
L ncccxsutgly mwu for a debigr to. file lhe u‘f&hﬂl Ihml lﬂ dwhrn t f‘ ; d,.
“Compare Car, Copp: (.l'v P, 4 690,50 - West Sum ﬂ?ﬂ. wlth: Che, - Eﬂ.:"
T 1267 (West Supp: (973), Iudnmenkcrﬂdﬂursmd purchusers of Tesideicos Trom fudgtiter
debiaes cenld segeive an piuch protection nder a homesend late  that stied o4 Iypritoaiey
declarmtivns afier”weonlation of udgincnts s they meive Irbm the' ssidemtial exenip:
tiom faw, Svch.a honwestead: Imw woukl be simpler For the covits gnzpply nimgvoid
mnny of the, pmhiemu present in-the. régiden uﬂnmﬂ

b, Cav Com, Crv, Pro. 55 690, 159,29 (Wekt' l?;t.hw
17, CaL Conw (‘IV Pro. % wﬂll} lmm mMniwﬂpimu

exempliond in seglivn 69,30 ook not. upply o homuﬂeﬂq sifice lﬁt o 3 law il‘
codified in the Citil Uode mther: than i section 690 of the Code of Civil i’hﬂdﬂfe SR
- .glaim of cumpli;m vader (AL Cnm Civ, Pro. % 09D.50 ('g\‘eu &mp. PN st LT ot
teyuired Tor Die éacniptions tisted in €ar, Cobe Civ. 'Pro. 3 6906(a], M.ﬁ. MI‘S .
Gk, 6, 75,490, 15007, 690:19, lﬂﬂll mdﬁﬁﬂ.l‘#’ﬂallﬂupp. 19733 :
- Hl (

S “tevying olficer. "

19, Car Vb Uy, Pra, l#)ﬂ.ZJS[aI {West Supp. 1978}, - o
2. lhese Facls onght 4o he sufficient to ulmﬁ:rt & debwory clli.ln for Mﬂlm A
creditor may e ahle 10'shaw thal the dehlur 1 ucmplxm will not apply 1o 1the creditois

ik Cav. PRl 197340, 687 (Wet 1984, Supp. 19?5; mwln pmin;lml‘ o

:\‘ Y

\__.’1
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exempt undsr séction §90,235,4
 the levying officer within 10.days sfter roceipt: of the deblors affidavit; +

24 213,21
-umuﬁnﬂnmmumm

22. " bl v. Semivh, 190 Cal. App. 24 968, 12 Cot. Rty 345 (2 ﬁiu mn. R
24" Diat. mss;,-;- S

176, 121 P.20 59 [4th Dist. 1942); &wmm:m& jent Supp. 19737,
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Although section 690 Sﬂ(a) d(:es not exphicitly le'mll the debtor’s -
spouse to claim- the, excmption, the exemption’ shadld. be subject -to

exercise by the debtor’s spouse. First, since the purposc of the residentiul -
exemption: law is t0 protevt both the debtor’s: family-and the debsor from e
' the claims of creditors,” the debtois spouse should atso be affowed 0 7 <

claim the cxuiiption: Funbermtm, since a-debtor’s spousc is. entithed. tor-
declare a homestead; ! aixd since tie rosidential cmﬂpmm profec
fesidence “to the: sume extent” as & homestead tﬁc spnu‘m slmﬂtd hw
allowed to claim the residentizl excmption. = e

Section E&?b of the ‘Culiforia’ Code vf Cm} Pﬁvcgdure pmﬁdcs‘

that there, must b notics” accompanying: foe wit'of ‘Cxecation which =
‘ mdieams dmt zlm deblur has 20 days in whmh o duim the. ms!lmnal -

ﬁidmt ﬂlesms thm Ahe rmpt;ﬂr— e
Themuntemffidmt must be Filed, with . ..

Withis S dﬂ)‘; after the. t:ptiﬂte'rﬂﬁdm 15 fifed; gittict the 4 BloF-or
creditor may’ mew to have ¢ hei

the ﬂme the mﬁm » ma&a." Thu pnrty maklngfth_’{e‘_:@?ﬁm must

m Inu-a e }ulmm el nmr-um of'me of ms;m' linied tn ;eetm_'!.;
$90.233(c) ot thiat &t wan- rocorded before. the. deblor nonirdd :the ealence. B the.

craditor owglt to have the burden of statis mech facte i bis cotideraifidavit g debior .. -

dmum;mmm hﬂuﬁbﬂiﬁwmmmmwnfeumhn
2k S supri.. . ,
gim bgz:gm’?nﬁmmw mo{‘hht‘lmﬁy‘*m m -

v, Duke, 140 Cal- Apm 2d 183, 293 P24 52

: . Brawspr, 13) Cal. App. 24 713, 281 #.24 50 (2d Din: 1935}

ki, 4% Cal,

mwwmmmm.a Homslgid Bidg, €o. v. Reyn op 2

24, Cav. Coos: Cl\' Pan. l 89030(51 EWeat Supp. 1973). Presenily

§90.50(c) pl;ovt:lgl thiad, the, mdimr ray - also’ ailm Al ke, v-lug of jhe pmpmy\." L
. exceeds the exemption if the: :.Ialm 1o exemption is bused on scctions §90:3, 690.3, Y04,
i ection 590,50 of & peocediire hy whfch » manor_ .

or 690.6. mmkm
mnndluemowﬁ
. CALCova.

rﬁtdem'lal exeniplion, af section. mzs& F—
% 690;11{:) !Ww &mp 19?51 RN

oty thc_*‘.‘ .

bearing™or the purposs of detmmtbe .
claim o the- exemption. Thie ﬁmng must be beld within 15 days from .

r aled thie court's statement i Yager v: w.»"“ * R

n: mmmmmnmrnhombba&hmwwhﬁml!?._.—.]i-
mm.mmﬁmm;umcmmmmmam:mmm;mnm.gf T -
lbereﬂdenujlﬂp&&mhumm@&kmmmuhuihnﬁmiﬂhhmﬂm:. .
or the creditor has ‘wot récorded the, fudgment in this county whers the residénes-is .
- lovsied, . mthnlndmmﬂehbuﬂpimﬁmtrihehpuw{ IUyem,lhecaduou_,_: :
m;mmwm:mmlmunumopmmmgmsndah;mNmmmmeg!
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give 5 daye noucc to both the other party and the levymg officer. 1f the

creditor fails to file a counteraffidavit, or neither party moves for a
hearing, or the levying officer ‘does not receive notice of the hearing

within the times speciticd. in section 690.50, the levying officer must

telcase the property to the. debtor.® If there is a hearing, the party

claiming the exemption has the burden of proof. At the conclusion of . -

the hearing, the court determines the validity of the exemiption.

Section 690.50 apptics to levies of attachment as well as to levies of
execution. Because it has generally been held in California that a
homestead: dcclarntmn dlssolvu & precnstmg attachment Iien," a claim

26, CaL. Coor. Crv. Pro. 5 690.50{F) rWes! Supp 1975).
27. _Ysager v, Yager, 7-Cal. 2d 213, 60 P.2d 422 {1935]. Johnson v. Brapner, Hl

" ".Cal App. 20713, 281 P.2d 30 (2d Dist. 1955). In Becker v. Lindsay, 49 Cai, App. 3d

433, 122 Cul. Rplr 691 (3d Dist. 1975}, hurlng granted, Callfornin Suprems Coust no.
75-135 {Seplember 4, 1975}, the court held that. & declaration of homestead did not
disolve a precxisting aitachment lien. Aithough Yoger and Johnson had both beld that u
deciarstion of hnmestend defeated wn exivting attachment Lien, the court noted that

significanil seclion’ 61 the homestewd law had been amended since those cases were -
tlecided, Prior fo [9%1 Can. Civ. Cope § 1241 had: resd in part: “The bomestend 1 -
suhject to execution or forced sale in satisfaction of judgments oblained . . . foln debts
secured by morigages an the premises, executed and recorded before the dochuﬂon of
homestend wa filed for record.” Ch. 71, § 1, [1RR7] Cal. Stat, B1, as emended ch. 1109, -
1, [£95i] Cul. Stat. 2865, In 1951 this section was amended by the wabetituiion of '

“encumbrances” fur “morigages,” "The court mterprcletl this ameéndiment to include Jevie

of attechment, in addilicn lo mortgages, in the exception to the homestead exemption,

The court noted that €a; Civ, Cong ¥ 1114 (West 1934) defines “incumbrance” to

“inclade all- Iwm upon real propesty gnd thut an attschment créates » tien npon teal

propecty. Tlle conrl veasoned That therefore ‘the homestead was sobject ko sitachment
liens created before the diclaration was recorded. Tt siated: “This logic i Ineacapable,
deapite the obvious h.lﬂhhlp it Laires defondant.” 49 Cal, App. M at 439, 122 Cal llp'tr
al 894, Furthermaore, {he vourt held that the decision in Randodie v. Appeliate Dep't, §
Cal. 3d 536, 488 P.2d 13, 96 Cul. Rptr. 709 {1971), where Californin’s sttachmeni law
was declared unconstitutionat, had no bearing on the case. beesuss Randone was decided
severn} months after the allachment kad been convcrled 1o a jud;menl Lien. The wur‘
refused to give Rawndene refroactive effect.

The court Tailed 1o note that an muhmg cnedntor oblains oaly & potentinl right or

contingent lien which lupses 81 the end of | year intess it is followed by en exexution or
judgment lien. Puissegur v, anbnmsh 29 (it 2d 09, 175 P2d 830 (1948); Archurus
Mfg. Corp. v, Surn.rmr Louﬂ. 223 Cal. Apﬁ 2d 187, 35 Cal. Rpir, 502 (24 Dist. 1961);

Car. Copr Civ, Pra. S S42¢ (West Suph.! '1975). The United Siates Supreme Courl has

aptly characterized wn attackiment Hien in Californis as “merely a ls pendens notice thit
‘a right 10 pertect o lien catsis.™ United States v. Securty Trust & Suv, Bank, 340 U S, 47,
s (19501, The cweditor's attaghment Tien in b‘n.hr shoukl not lave interfered with the

deblocs right 10 e d.m.- a homgstead. Ard once the homesteud hed been declared, the o

ereditor’s jurlpment should aiot have become a lien on the homestend.

Also ihe colrt's vensming izmwed the pnrpmu of the altuchment and homestead
laws. The b'v.u. purpoise of mlmhmml is to-wdd in the u;llccllon of & money demand by
seising property inailvance of Gkal, ds security for eventual satisfaction of the judgmenl

I.ehnbasdt v. Jennimes, 119 ‘al. I'«J" 591 S1° P tus, 196 (1897); Nt Gen. Comp. v

Duicty Inins of Ametici Ine., |5 Cnl App. 3d 490, 495, 91 Cal. Rptr, 343, 346-47 (2d
Vst 1971, 4 is ol ihe pqu of alichnwent o cut off the debtor's right to protect
his vosidene Trom s creditor’s ¢laim by declaring & homestead. The obvioas purpose of

Ay
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“of a_residential excmption should. alsa du 0.2 Therelore, a debtor

should be able to protect his yesidenct from- itachment liens by claim- .

pmwhriy nmporlant i
noiicc of the

: 'jsy' CuLCnma mr'mm‘_; West&:pp, ms;
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sued on claims based on the furnishing of services of on loans where the

money loaned was used primarily for personal, family, o household

pprpom.“ L

operates jn mind, it is time to turn to the complexities of the law of

debtors’ and creditons’ rights. Adoption of the niew law, and its interac- ;
tion with the homestead law, may sdd an additional layer of confusion-

to an siready complicated area of the law.

. DEbioRs mb;(‘:iemﬁgs”Itmms_-‘ui_ipag_mikagqiﬁm'y o
: T EXEMPTION LAW SRR

A, A Restdnce s Provected “To the Same Exen” s & Hometeod

Much of the Taw of declared homesteads ia incorporated into tha
residential exemption law by section 690.235(s), of the California Code
of Civil Provedlure. This section provides for the following exemption: =

A dwelling tiouse ifi shich the debtor, o the fariity of the detitar

sctually resides, to the same extent and in the same amoudt, except

as otherwise provided in this section, ds the deblor of the spouse of .-
the dehtor would be-entitled to séiect as o hoines tead pussuant to Titke

5 (commencing with Section 1237) of Pant 4 of Division 2 of the Civil - B

Code; provided that aeithier such debtor nor the spouse of such deblot
has an existing declarcd homestead on any property in lblut:{e R

As the is:ctiori-i;ndicnt:'s._'__lhe_‘natui'e"gﬁd extent of pmpenypm by o
 the residential exémption law is determined largely by reference to the.

homestead faw.

A declared homestead protects from exccution both the dwelling -

(including outbuildings) in which the homestead declarant resldes and -
- the Jand on which the dwelling is situated.” To qualify ds a homestead,
the ptoperty mast be uscd .as the declarant’s home, “aithough .some -

business use of the property is peamitted.” A homestead imay be de-

clared in a condominium, planned development, stock cooperative, com-

munity apartiiient project, or on_ real ‘property- held undet a fongiterm

38, Car. Conr Crv. Pro, 4 483,010 (West Sopp. 1978). - . .
39, Cal. Civ. Conti 8§ 1237, £240 - (West 1954, Sopp. 1975), - - S
40, Homesterd exemptions were allowsd in the following ‘cases: Bodiden . Com.
munity Natl Bank 271 Cal App. 23 432, 76 Cak Rpir 278 (5th Dist. -1%69)
thomesiesd consisted of two hvuses on ore i the degiarnng lived in one and rented the

other): Phelps v. Loop, 64 Cal. App. 2d 332, 48 P.2d 674 (2d Dist. 1944) {IB-unit

_ apartment building was protected wheie declarant lived in une unit}; Harlan v. Schulze,

7 Cal. App. 287, 94 P. 379 (3d Dist. XK} (incidentul use of homestead by declarant’s |
 wile for putpuses of proslitution ). S

.ith the aliqvm'_ descripﬁbn"pt". thc_way in- which t!ae e:empuon g

S
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{
\_-
- (30 years ot m{JrC} fease.!! Smu: the rcsrdmtml exemplion protecls
debhar’ § residencc to the sditic: cktent as a humcsicad the q-h(w;., t}'pu‘; of
; -b
‘mm in ht.s or-his fam"ly‘ residmce *--Ttms. the n,,-udenml 334
" ‘appties.to cquitable a5 well micgﬁl intereats. I*uri!u:rmum the:
© el eXxemption cowers, thc mndence oi thc dn.btn -
row

,j:-dmm«fmpwpem. i ).
' betodhldeinﬂuftham #anaxun;mecmﬂ wiﬂ,_ 3 Civ. " L
' Cook § 1254 {West 1954). The pmcm.‘-a fmntl:cm mmﬂﬂhuladmufdmg_ AL

,‘ a::wcmnzss(mme Rk S
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homestead is cntirely excmpt from judgment fiens that have been
_ recorded after the homestcud declaration, Therefore, the recording of a
judgrent does not create a judgment lien on any excess over the honte-
stead exemption.'” But & lich on the excess may be created by the levy
of a writ of attachment or execution.*™ : ' o

The amount of the residential cxemption-is the same as the amount

of the honiestead exemption. The procedure found in California Civil
Code sections 1245 through 1259 for Jevy ‘on the excess ‘over the

homestead cxcmption should be incorporated into the residentinl exemp- :
tion law. Although' neither séction 690.235 nor section §90.50'% .con-.

tains a procedure by which a creditor may levy on the excess over the

residential exemption, the cxistence of such 3 procedure can be inferred
from seclion 690.235(d), which deals with the proceeds of an execution -
sale of residential property. Fhe procedure for levy on the excess given

in sections 1248 through 1259 is part of the homestead’s protection.
Since a residence is protected “fo the same extent”! as a homestead, this

" procedure should be inciuded in the residential exemption law.** Moreo-.

ver, propersy covered by the sesidential exemption should be wholly

protected from judgment liens; but attachment or execution liens should
be allowed to attach to the excess over the exemption. o

" The phrase “to the same extent” should also cause the rule of

" Schoenfeld v. Norberg®™ 1o be ‘incorporated into the residential exemp-

* tion law. Schoenfeid held that in oder for homestcaded property to, be
‘sold at an exccation sale, the value of the debior's share in joint-tenancy

- property must cxceed the sum: of the ‘homestead cxemption allowed
* under Civil Code section 1260 and the total of the joint encumbrances

on the property: flies the homestead .exemption is not appertioned

among, the joint tenants. But the rule for community property is that the .
~total value of the property-——not the debtor’s share of the ‘value of the

property—-must cxceed - the sum of the homestead exemption and the

*-amount of the encuisbrances before the ‘_properljr may be sold.”* The

X L e el

46 Bopgs v. b, 160 Cal. 283, 116 P, 743 {1911 V

Laws, 1 €apu 81105 370, 37278 (19647, N .
41, 8 Pac Milling Coo v Milligan, 15 Cal.’ 2d 729, 104 P.2d 654 (1940}

cattachment lien; Maredli v. Keating, 208 Cal 328, 282.P. 191 (1929) (alachiment

liend: Lewn v, Givens, Héh Cal) 739, K1 PI28 (1905) Texecution lien):
4. See noke M i : . : T ) .
49 Ve the procedioe in Cags v Coir §01245 (West 1954), the créditor bas
only 60 days uiter devy of execution 1o apply for the appointment of appaisers. But the
creditod 1o receive potive of e debtor’s Llafm. o the exemplion within 30 days of his

levy ol execittion, Therekore, (he cieditor uiuqulil have snfficient time 1o upply for the

apmunbmich of appiasers, - : .
S HECak App N 755,000 Cal, Rpte, 47 (1 Dist, 19701, - "
1 ddoab 760, 94 Cal. Ry, w49, The court in Schoenfeld reversed an order of

7 oty v. Giomi, 230 Cal. -
App. X730, 41 Ual Rpte, 245 (1S %51 1964); Thomas v. Speck, 47 Cal. App. 2d 312,
SR P2d S (0 Dist 19481, This rule by eriticized in Rifkind, - A rehaic Fxrmption

N\
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- protection afforded to joint tenancy property is, therdfore. greater thin

that given to conmpunily property under the homustead and residential
exempiion laws, ‘ K :

Section 6910.235(a) provides that the exemption applies to a dwel!
ing in which the debtor, or the family of the debror actually resides. The
debtor and the debtor's spouse arc entitled to onty ond exemption.®
Moreover, the section permits the cxemption only if neither the debtor
nor the debtor’s spouse has an cxisting declared homestead on any
property in California.*® As 4 result, they cannot declare @ homestead on
one residence and claim a residential exemption on another; .nor can
they add a residential exemption to a homestead cxemption to obtain &
total exemption of $40,000. . L

In some situations, the protection afforded by the residential
exemption may be greater than that afforded by a homestead.
Consider, for example, the situation in which a judgment against
the debtor has been recorded after the debtor has acquited the
property und taken up residence, but before his homestead -declaration
has been recorded. The recorded judgment will create a Hen which will
have priority over the homestead.™ But if a residentinl exemption is

effective from the tilie (he deblor conimences residence, notwithstand.

aale because the trial court had not determined whether the homeatead was commiunity
property or propeity held in joinl Jenancy. The amount of liens and encumbrances of the
homestead prior to the execulion lien lotalted $9.099. The amount of the homesiend
exemption at the. time ‘was $12,500 and the ol vrlue of the residence way $35.000 11
the properly had been held in joint tenancy, Mr. Schoenfelds sharc of the property
wonkl have been worth $17.300. Since this amotirt would not have evceeded the tolal
valus of the Heos and encuinbratces —$9.099._plus the total value of the homestead
efemption—3 12,500 —Mr, Schoenfeld’s property could not have been sold. there woukd
hgie been no cxcess which the judgment creditor could have reached. 1, however, the
propenty had been communily property, the olal ¥alue of the property, $15000, would
have exceeded the mmount of The liens and the cncumbrances. plus the homeslead

, eaemption—3$11,598-—and the property could have been sold.

£2  Cal. Copk Civ. Pao. B 69215000 (West Supp. 191%). Thit is nnalogm‘n o
the requircment that the deblor and spouse mey not declsre more than one tomesicad.

" Car. Civ, Cong § 1263(4) ¢ West Supp. #3751 tn e Towers, 146 F. Supp. 882 (N1

Csl. 19563, aff'd stib nom, Towers v. Curry, 247 ¥.2d T3K {9th Cir. 1957), Strangman v.
Duke, 140 Cal. App. 2d 183, 295 pad 12 422 Dist. 19571 (dictum}. Bur see Car. G
Cope 3 1300 {West Supp. [975), which allows separated spouser 1o each. clabm
homesiedds on (heir separale propetty. .

s34, Cat. Cobe Crv. Pro: § 690.235ta) (West Supp. 19755, State Senator Beilen-
son ' introduced Senate Bill 1121 on Amil 22, 1975 to wmend the Tesidential exemption
taw. ‘Fhis bill passed the Siate Senate on Junc 9, 1975, tart lost i the Assembly. Seriadr
Bitl 1121, s amended, would have added the phiase “other than as provided in Section
1100 of the CTivil Code” to the end of seution #90.235(a). The purpose of thin change
was 10 allow a debfor who is separated Trom his spouse {o cluim a residential eaemplion,

“even thongh his spowse hus already declared a hemesiead on separaie propedy; section

M0 presentty allows sepuraied spouws 1o pach file declared homesteads. Cai. Civ

Coor § 1300 (West Supp. 1975}, .
%3, CaL. Civ. Cope § 124101) ¢ Weal Supp. 1975).
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ing the time when it is claimed,” the judgment will not be effective
against the residential exemption. In this situation the residential exemp-
tion will give greater protection than the declaration of homestead.
However, il the debtor has already declated a homestead, he or she will
be prevented from claiming the residential exemption. To solve this
problem the debtor may abandon the homestead®® and claim the resi-
dential exemption to avoid the judgment liett. ' : '

It must be noted, however, that the phrase “to the same extent”
refers only to the exemption from cxecution. Thus, the features of the
homestead law which are not related to exemption from execution are
not incorporated into the residential cxemption law. Such features in-
clude the spouse’s tight of survivorship® for the homestead and the
restrictions on conveyancing of homesteads.” Persons who desire these
features should not rely on the residential exemption law, byt instead
should file a homestead declaration.®® Once it has been established that
a residential cxemption is desired, however, inquiry must be made into
when the cxemption applies. - '

B. When Does the Property Become Exempt?

Section 690.235(b) of the new law states:
The excmiption pravided in subdivision (a) shall not spply to a

[ - P

55, The probiem of when the excingiion becomgs pffective ia discussed [n the text
accompanying notex 60-64 nfra. T

36. LCaL. Tiv. Cope §3 1243, 1244 (Weat Supp. 1975).

=" 37, Car. Cwv, Cobe § 1265 (West Supp, 1973).

8. Car. Crv. Copr § 1242 (Weat Supp. 1975).

$9. The right of survivorship feature of the homestesd Juw may be important in
some situations. Holding propeety in joint lenancy also affords a right of strvivonship io
u spouse, Howcver, comymnily property may have federal income tax advaniages over
joint tenancy property. The entire husis of communily property s stepped up to fair
market valoe on the death of one of the spouses. Tross. Reg. ¥ 1.1014-2(a)(5) (1960),
But only thal part of joint tenancy property includable in the decedenl's gros estate is
stepped 1p, Murphy v. Comm'r. 342 F.2d 356 (9th Cir, 1965); Treas, Rog. # 1.1014-
2hI2) (19731 JA Mewmins, Law ot Feptmas Income Taxation #§ 2181 21.84
{1968), A homesiensd therefoic may provide a means to combine the survivorship feature
of joint lenancy with (lie 1ax advaniage ol community property.

Atso a sporise may derire the restriclion un conveyancing Teature of the hotnestead

faw 1o protect apsinsd conveyancing or cncombering of the homesténd without bis-

consenl, For example, under Oatl. Cwv. Cone § 1242 (West Supp. 1975), the separate
praperty of the bushand, if humesteaded, cannal be conveyed or encunibered without the

wife's consent. There is no such resiriction sinted in the residential exemption aw and it

in unlikely 10 e brought over by tive phrase “10 the same extenl.” Therefore, a husband
could exectile an encumbrance un his separale properly without his wile's consent.

Althastigh Cat . Coer CIV, Pan. 4 A%123%(c)H 2} fcquires an encumbrance on reaidentinf

property 10 be exrcrited und acknuwiedged by both husband and wife in order for the
propesty 1o te subject 1o excculion of forced sale to satisly thé encumbrance, &n

encumbratie excruted by fhe husbund alone would create n tien which would be valid

against u subseyuent purchaser of the property,

-

NS
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judgment or an abstract thcqéor-'-whigh has heen recorded prior ko the
acquisition of the property by the deblor or the spouse of the debtor
or the commencement of residence, whichevet last atcurs. :

‘This ‘section makes it ‘clear that the residential excmption docs not

protect & residence from judgments recorded before the dobtor acquired

it and took up residence. But the scction does ot expressly provide that

the residential exemption will protect the residence from judgments
recorded after the debtor acquired it and began living there. JUntil the

 courts decide the issue, the failure to establish the time ‘when a
 residence becores exemipt may cause confusion ir the ‘appication of the

residential exemption law. The time of exemption is important; because
a judgment lien may attach to the: residenice if the residence is not

" exempt af the time the judgment is recorded:*. but if the rosidence is
- excmpt when thé judgment i recorded, the fien will fiot attach.*

" Code of Civil Procediire section 690(a). provides: “[Tihe proper:

"ty mentioned in ‘Sections 690.1 to.690.29; inclusive, i cxempt from

execution when claim tor exemplion is made to the same by the judg-.
ment debtor or defendant as hereingfter in dection 690,50 provided.”
The interpretation of this section in conjunction with section §90.23% .

. should be done in sich n way a5 to fulfill the purpose of the residential -

exemption law, which was 10 expand the projection: from execution

. 690(a) under which the residencc is not exempt - until a claim for
exemption.is made should be disfavored.** If (he residence is not exempt

until a clalm for exemptior fs made, a judgmegt lien tould attach to the

' residence. belore the debtor: receives niotice® - that he can claim the
exemption. At the least a claim of exemption should extinguish a

judgment lien that has attached since the debtor acquited and com-
o¢d_residing -on the propetty-—provided thet the cluim is made

create difficuities where the debtor conveys the property before claiming.

 the exemption; the judgment lien would attach before the deblor waives

his right to the residential exemption.
. I_t_is_pfob'

0. Cav, Oour Civ, Pro. # 674 (West Stpp. 1978); Crenshaw v. Smith, 74 Cal.

ly best to interpret Section 690a) as providing that the 5

. App..2d 253, 267, 168 P.2d 752, 760 (3d Dist. 1946).

61. . Clmissericus v. Anderion, 216 Cal. App. 2d 171, 30 Cal, Rptr. 772°(2d Dist.

BT 7 ) PO :

" 62 Bupsee Apnew v. Cronin, 148 Cal. App. 2d 117, 124, 506 P.20 s27, 534 (24
Dist. 1937); Fremette, Exempiions of Debiobs, is CALTMORNIA REMESIES POR TINSBCURED

Oneprrors 229 (1951); Jackson, CALIRORNIL Deatr CovLieetion Paacrce § 19,0 (1968, .

63, Car. Cope Ow. Pro, & 682b_(West Supp. 1975) stales thas notice fo. the.
debtor of his right to claim the rcsi:le_mia!_,e:e‘mption‘ muat amompuny' the tevy of the
writ of exécution. o o A )
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‘procedure for.claiming the eﬂempﬂon ig set forth in section 690 50, but )

‘that the property .is exempt:from the time. the debtor scquires it and

“begins residing there uﬁglﬂcnt Hens and :chut:m Siens could, how- -

Cever; ‘attack’to’ tht propesty. after the débior waives- his exemption by
- tion, withsn‘ 20 day: after Iety ﬂ gm:uﬁon.

e

qunveyance ‘onder Cs!iinmm lnw mﬂesﬁ

cmfd x\-nr;l mle;ﬁuwhdged U} it
: ' (e Hoimestend; or by an

of r:rmpl pngpuu
ﬁm!enh}:m W L-:milh.
judmncm ncdulur nm'y,r
* hands of the irnslrice. Fil: § " : :
R 5.5 The residériial enemmmn hw alfs cunTaiﬂs m
. lhnl it A Wil pot attect the ﬂghfh of any inn‘hui&el
. ":rumr ha Itﬂg .;'N"H ‘e hiw's ﬂp!. Titive’ e €7 L
= ATi & 3 rmt sndmed. Sﬂmtc Bill, 1121, siipre B
'—h\l{*lmn‘l That i il X ‘iﬁﬂr off
A P, tn hily, ¢ i
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the creditor can use to enforce his ubi;gatmn where ihe nhhg wion 5
secured by a mortgage.™
Generally there are two-consequences of the ofe action rute. First,
where there.is a suit on the underlying claim, the debtor muy plead the
rule as an affirmative defense, and require. the pl.unuff 1o cxbaust the
security before he may obtain o money. judgmmt against the debtor for
any deficiency.™ Second, even if the rule is'pot pleaded s an. aﬁzrmauw

‘defense by the debtor, he may still invoke it s a sanction, That is, o

creditor who sues on the claim rather than forcclusing on the secarily
interest will be deemed to. have made an election of -remedics. and 1o
have wmved the: security. interest.” Thercfore, if - creditor Tails W

foreclose' on & debtor’s residesice, he will-lose hiy rights to lien priority

and he may be preverited from enfnrc.mg Y penann,l Jm}gmcnt agmmt

- the dehtor by the residential exempﬁ{m law:“r "'_ :

D Tﬁe Pmc‘eeda‘ of an !.:xec:mon Sa.‘f _ .
Secﬁon 690 235(&} pmmdt.a as. luiluwu for {he allncalmn nf pm—

- ceeds fm an e:acuunn sﬂle* .

el et g e e Spwn e e e - e

Gla ‘l‘h one action_role npplies o dmdn of irusl - and other ecunumcaily similer
mﬂ iu:nﬂtr dévices g weli 88 morigages. HBut it does Kot yet apply msh.llment
lmdmatu:n ¥, Hmmmsmkmﬂannmﬂqum 595419741,

‘Witker'v. Commusity Bank,-10. Cal. 3d 729, 318 P.24 329,111 Ca), Rplr Y

' 'um}- . Hutianp, Secuksi. Rear Eseass TriwscTions § 9.4 (1978). “Code’of Civil
‘Procedurs §-726 is waived s an affirmative defense 1o sn action seeking rebiel other -

than foreciosure If the Sebior does-not ralee [t; it cannot be. waived by the coeditor” 1

* Hurranty. Secunen Rual Eatate’ ‘TriNgacTIONS §°9.13. (1974); Satier v. Uirich, 22 Cal.

24263, 138 P2d 7 (1943); swtor v Nu‘l Hcmreu t‘om, m Cnl ﬂpp. u m b

'_cu Rpte. 307 (2d Dist. 1962},

70. Walker v, Cofimunity: Bark, 10 Cal. 3 129 1404; sm m.! 429,13 31 112

Cal. Rpir; 897, 505 (1974); Halk v. Amoti, 80 Cal. Jak, 354,22 P.. m mz {ias-n 1
St Reil: EAtara:TRANSACTIONS £9.16 (1974

1L, in Jnings v, P.CB. Ginnhu{:o 276 Cul. App. 2d 19, lom [lp!r 457 tsm

. Dist. t969), & srodilor scqjuired an cqmlnb!e mortgage on the deblor's reskdense before

" the . debior : fild n deciaration -of komesiead. . When the deblor ot hehind oo his
" payments, the craditor obtained & ptw:maf money judgment aRainst (he- dettor jmtead of
forscioeitty od the propetly. The courl: ppplied -the one uction role and ekt that the .

creditor waived all righis to & ‘Hen priutity by chioosing to obixin a money jud;ment n
order lo recover ofs the debt: The eredifor pointed - t0° a specific. exceplion in the

" hossestéad Saw Tor sncumbrinces recorded belore the declaration of homestesd. Bait the’

court fotnd (hat the creditor hud forfsited the ben priormty by fm!mg b foreciose on the

. property. Asa consequence, the credilor could no fonger enforce hin. equilable ‘mortgage

by foreclosure, snd the debior’s homiestead: declnnucm pmtecmd lhe pmpcrnr lmm
execution on the money judgment. -

This result wss pproved by the Californis Supmme Coust in & recent case. Walker

v. Commitnity Bank, 10 Cal. 34 729, SIR. P2 329, 111 Cul.-Rpir. 97 (19‘!41 Coiris

: lhnukl have littls ircuble. reachsing & similur resutl in ceses involviag. K- midmlul
 exemption, ‘where & creditor obinias &, money jadginent -inslewd of {orechoning of &

residencs ancahm ‘Bis ben. This, any fen o embmno&-—olhclwln} wipsriur Lo ihe

. residential mmptmn—uhuuld be deerned to be waived it the credilor suca on the

ohliptiou muna & ptrsnna! money ju.igmcnt ralher ihl.n mmcloumg on the sec:urily.

1
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1:1 lhc event of m execmlon saie." . -y

o beappliedinihemltowhxgorﬂcrorprhmty Hrshlutht'_ ischiarge of
.- ol Yens and encufibrances, if -any, on the property; mﬁ" e
 debtor - the amoimnt of thie' cmptmn pmvidwl“ by this mﬂm

o lt s hkely lhat t’ﬁia pmwsmﬁ -will be interp«,-téd i th;um
- section 1256, a Similat provision in- ilm homestead law,* Thus

768 Cal.’528, 282 B 19
1908, Oo'am /
,_mn:mer

hcfm the pﬂﬂntnf&mdi‘mrcan m:e w:'a‘ B
“bienw and wwmbmeg veeuted afl Judpimi

g ,'herrhu!ﬂm ng ihe ew.-nt nt g8 XOCULH
T wiguid he wsed Hast 1o mm{y'_i_;cna il encﬂmhﬂmﬂ
) __aml mt mhpcct lu um Fehdenti  SXempHon, :

' : : Fundy wmﬂd be pa

) ’ -ahuuld a rrrmnly mr:t me dﬂﬂtu"s ‘.ime
- S B 7% (W (N84T,
S TRs Ol G Conte § ms ‘{Wesl ws«u Van Bogaeit v. Amy ;m m AW u
491, 76 Cab Hpte. bR €20 Disr, [988) -Cu. th(m Poo<§ m 25 ph.wﬁﬁ for
S e proteution of & tebtor's: shsidensd ol _ ‘ _
) pl‘nlu.'llu‘n of . homestgad iy ll‘lai ai Laa:mu( he‘éﬂ'kf tl lﬂ uecu!km ule tmlm he pme . R )




N

196 CALIFORNIA LAW REVIEW fVol. 64:180

The order of priority stated in section 690.235(d) should also
apply ‘where an-unsecursd creditor sceks fo lovy .on the proceeds of a
foreclosure sale of the residence.™ That is, if a tienholder forecloses on
his security:interest in the residence and the proceeds exceed the amount
of the Hen, s judgment creditor may seek to satisty his judgment out of
the excess. If that is the case, the deblor should scceive the amount of

the residential exemption. before the. procoeds are used to satisfy the
- judgment. For ‘example, the proceeds of a mortgage foreclosure sale
_should be distributed as follows: (1) payment in satisfaction of -the

. mortgage; (2) payment of the amount of thé homestead exemption; (3) . -
. payment in satisfaction of any execution or gttachmcat liens on the
‘excess; (4) payment of the remainder to the debtor.. -

- Once the order in which- proceeds -of an execution salewili be
disposed of has been catablished, other factors must be, considered. The
emption of the proceeds. dfter a_sale of residential property, for .

G E. ExanmfonOmemdsA!;erSafe s |
* Section 690:235(e); provides fot the exémption of proceeds from

di. Testates:

 any safe of residential property for 6 months after the debtor receives the

- “That partion of the procteds from any saie of property Which is

- exémpt under”this section, which portion répresents the amount of

such cxempuion, shall be exempt for & period of six months from the
date of roveipt ot suchi proceeds.

* Stmifar provisions, which apply to the procoeds from a sale of & home-
stoad, are found tn Civil Code sections 1257 and 1265. . .~

"t addition to exemptihg the proceeds of 8 sele-of a homestead for-

'6 months, the homéstesd law aiso aliows & debtor who purchases a new
" residlence with the proceeds of the sale of a ptevious homestead within 6.
moniths of the sale and who declires a omestead on the niew resldence
“within the same period, to have his declaration of homestead treated a3 -
dating frooi the time_ his prior deslaration was recorded.”” This means
that a dehtor may move to another residence without losing- the protec- “

tion of the homestead law. Although 8 judgment may be recorded

cxmdﬂhennmmtni litmmd mmhrm:eu mdthev;lu eflha hommldenmp-
tion. It s residedce could: be sold sl » price below the amount of Hiem and enctmbrances

' and the value of the tesidential exemption, 1he debio F would Jose the benefit of the

76. ' €. Chase v. Bank of Ainetica, 227 Cal. App. 24759, 35 Cal. Rpte; 367 (st
Diat. [964). Since tie resideriial exeniption protects the. debtors residenge “to the same -
extent” s & homestesd exemplios, the Chase resislt should apply Gnder the residentinl

exemption law, , . U
77. CaL Civ. Cobe § 12658 (West 1954).
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against a debtor before & homestead is dedared on his new residence,
the new residence will be protected provided that the new. residence. is
purchased with: the ‘proceeds of the.sale of ast: 9l midcme that was
homesteadedbﬂoreﬂ:edateufthc}udmnm“ LT BT

‘Whilc the residential exemption Lew cnﬁtm-na'ﬂxpheﬁ pwviai:m Lo

enabling a debtor 1o retgint the exeniplion’ while substituting one test-

dence for another,” it is hoped that courts wﬂl imply sich & prdﬁdon. -

- The residentinl. exeinption law will ‘be serious

- debtor can carry his éremption Iroin- one home fo the’ next. m; I

 debtor has moved, a creditor who was previousty anable to enfores his
judgment because of the residential exemption would only have o wait

6 months bofore he could s&ﬁsfy his judginent: on: the ‘debtar’s Bew -

_residence,” unless the exempnan datu !mck w the debto?’a acqqﬁﬂm? gEaan

of his earfier rmdence L L
The fetroactive effect of the reuklenﬁal emnptm shouﬂ hn im

plied from . the siatethent that a midcnce i . g

extent" as a8 hnmestead 1:1 ndditmn. mnce the

thc &arimr msadcnce was exempmd Thus ﬂw
qhould bi. gmm i-ctmactim eﬁect Emm lhe ﬂmt: thg chi

- —— -

78 M Thunhy V. Rnbeack I8 (I‘a! 2& 202, 211 P2
) 79.. Scnate Wifl 1121, supra note 53, proﬂdid Eplicli L ' et 0
'Y resideniml umpmn Howgver it mqniiﬁl 1 prlor c!ﬁﬁ: umagmpﬂm I’pr he &

whuhc: un enliur Limm i'ut emmmm hna bem ‘Illed_ ) [
- H{I ’sim:e a ;udgmtni muul hc nmrdu? cmimy w}fete l?ﬁe
M "L L g e M L

674 lWeai \upp IWU, L

- 8. See the ciourt's wmm )
Coesk 2d "1}1 2220 24 BB3. (1980) .

: - Although, 16 grantidg an- exemptiem iu ﬂie
'uf rhe homusicad Tor-o period of six mionths [Eiv. Cm!;! §.1268), the Legila

inre has mwmiul e _requirefient of mm\!talmelﬂ’,-iﬁb sty the mh pufpbu
of giving the owper thal tigne. a0 periolt himn to nsove his famifr lﬁ_

home with the fetention’ bl protection frum. farced :

© such eaetnpifon tend 10° ‘imimobilize_ (he Hehtor it

. family, fur whom the l;umwstlnd wnvim were Ilﬂmﬂﬁl m‘be [ bmﬂt
i, nl M 222 I"lti at 866 - B . )

‘undermined unléss. a -

" 'uu of'n vptuntary e '

./
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exemption law and its relationship to the law of homesteads. One aren
of importance to debtors and creditors remains fo be investigated: the
application of the residential exemplion to bankruplcy law. ' '

F. The‘ths:'demia! Exemption in Bankruptcy

Sections 6 and 702" of the Bankruplcy Act allow bankrupts those
exemption rights prescribed by federal or state law.*® Under section
70c(3)* of the Bankruptcy Act the trusice of the bankrupt's estate is
given the status of a creditor who has obtained a Hen on the debtor’s
property at the date of bankruptcy. In order for a hankrupt's claim of
exemption to be atiowed, therefore, his right to the exemption must have
been established under state law at the date of bankruptcy.*

When establishing the bankrupt's right to a residential excmption
under California law, the probable results of the application of the
California homestead law should not be controlling. In California, a
debtor must record a homestead declaration before he is entitled to a
homestead exemption.®® Thus, in Californiz a debtor may not claim a
homestead exemption in bankruptcy if he has not recorded a homestead
declaration before the filing of the petition in bankrupicy.®” However, in
some other states, where a debtor may claim a homestead after levy of
execution, & bankrupt is entitled to a homestead exemption in bankrupt-
cy even though a homestead declaration has not been recorded prior to

the filing of the petition in bankruptcy.” It is argued that this policy—

allowing & debtor to claim a homestead after levy of execution—Ileads to
better protection of the ‘bankrupt debtor and should, therefore, be
followed when applying the California residential excmption law. A
deblTr in California should be allowed to claim the residential exemp-
tion |n bankruptcy without having previously filed a claim to exemption .
under section 690.50. Since the section 690.50 claim of exemption can
be made only after there has been a levy of execution or attachment on

2. 11 USC 98 24, 110(s) (1970},

§1. Because there ia great varistion in the amounis wnd kinds of exemptions
atlowed under stkie Iaws, the Commitsion on the Bankrupicy Lawy of the United Stales
has recommended the sdoption of & upiform sct of exempilons which would supersede
other iste and federsl exemplions in bankruptey procesdings. Reronar o THY Com-
MINON ON THE BANKRUPICY Laws oF THE Unithb Stares, HR. Dwc. No. 93137, 5
Cong,, s Sess., Part 1 at 170-73; Part Fi a1 12531 {1973}

ad. 11 OS.C B 110{cH(I; {1978,

85, White v. Stump, 266 U.S. 318 (1924). 1A J. Moore, CoLLIER ON BANZRUPTCY
223 {141k . 1975},

B6.  Car..Civ. Cope § 1365 (West Supp. 1918}, _

87, Sampeell v. Streub, (94 F.2d 228 {9th Cir. 1951}, cert. dented, 343 115, 927
{1952).

8. Myers v. Matiey, 318 U.S. 622 {1943); Schultz v. Muastrangelo, 333 F2d 218
{9tk Cir. 1964).
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the property,* it would be unfair to prevent the debtor from ciaiming
the residential exemption in bankruptcy just because he has not claimed
the exemption under Culifornia law, Furthermore, claims of exemption
for other section 690 exempt assets have been allowed in bankruptcy
" cases in which the bankrupt has not filed a claim of exemption under
section 690.50.%

Moreover, aithough bankruptcy courts follow the applicable state
law in determining the nature and extent of the state exemptions, the
manner of claiming the exemptions is determined by the federal courts

as a matter of procedure in the course of bankruptcy administration.” -
The federal bankruptcy courts are not bound or limited as to the time or -

manner of claiming exemptions by state law.*® A bankrupt who wishes
to claim an cxemption allowed under state law must do so by stating the
clatm of exemption in the schedule of property, which is filed in the
bankruptey proceeding.” : ‘

In addition to the above considerations, practitioners should treat
the residential exemption in the same manner as other exemptions under
the bankfuptcy law. Section 6 of the Baskruptcy Act provides that a
bankrupt will not be allowed to claim an exemption on property which
the trustee has recovered for the benefit of the estate after the bankrupt
transferred ur concealed it (except where the voided transfer was made
by way of security only). A transfer of residential property, however,
cannot be sct aside s a fraudulent conveyance.™ In addition, since a
preferential transfer prior to bankruptcy must deplete assets of the estate
available to creditors, a transfer of residential property could not be s
voidable preference.®® But if the trustee is able to recover the property,
the bankrupt will then be barred from claiming the residential
exemption.* '

B9. Car. Cose Crv. Pro. § 690.30¢s) {West Supp. 1975).

9B, See In re Tnckson, 472 F.2d $89 (Sth Cir. 1973); In re Sanderson, 134 F.

Sapp. 484 (N.D>. Cal. 1955). 7

91, Cinrdner v Johnson, 195 F.2d 717 {%th Cir. 1952); in re Gerber, 186 F. 693
(%t Cir. 19110 In re Groves, 6 Am. Banke. . 728 (N.D. Obio {901). 1A 1. Moore,
CoLries on Pawgaverey 902 ¢ Lith ed. 1975). ’

92, {nre Kane, 127 F. 552 (Tth Cir. 1904),

91, Bawxx R, 401

Y4, Ser note b4 yupra. . : :

9%, Rubledge v. Johansen, 270 F.24 BE1 {10th Cir. 1939); In re Hausan, 209 P
Supp. 219 (M.1). Ga. 1962). The Commision on the Bankrupicy Laws of the United
Giates has recommended a chinge in this meie so that a transfer of exempt property to an
wratcuyesl ciediin shostly before Bankrupicy could be o voidable preference. REPoRT OF
THE COMMISSION ON THE BANKRUBTEY Laws o e Unrrep Stares, HR. Doc. No, 93-
$37, 934 Coong., Est Sess, Tart I ot 170 (1973, )

96, ¢f. Gurdner v. Johmson, 195 ¥.2d 717 ($th Cir. 1952), whers the grantes ofa |

fhomestend <fid not laim it as exempl when the trusiee brought suit 10 recover it. The

bankiupt wiy uot allowed to claim the huomestead afler the trustee had recovered ihe’

propedy.
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Cong,m.s:on

Th# M&Bﬂhﬂl cxempﬁan Jaw goes far toward currceting an e
raisted in Colifornia law, for over & century: the tenial of

the Mesteadiu While: the " residential exemption law has -
, protection-given

o

y o those: debtars ‘who arg -nias aware of tim exist- S
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EFFECTIVE INSOLVENCY PLANNING
FOR THE CONSUMER BANKRUPT N CALIFORNIA
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Scetion M0 of the Bankrupley Act
vests u trustee in bankrupicy with the
title of the bankrupt to all property of
the bankrupt which is not held 1o be
exempt. Sectlon 6 of the Act? preserves
the right of a bankrupt 1o claim afi
exemplions provided by the haw of his
domiciliary state.

Calfornia  exemption slaiutes  are
smotig the most hiberal in the nation,
Decisions of Californie state caurts and
of the Ninth Circuit Court of Appeals
have enunciated & liberal interpretation
of these slatules.’ The Ninth Circuit
has aiso interpreted the fravdulent con-
veyance provisions of the Act to permil
the conversion of non-cxempt assets
info cxempt assets on the cve of benk-

suptey® There s thus o wnigue oppor
tinity in Culidorma o maximize s
debtor’s exemptions in bankrupley pro
cecdings,

A bekrupl's tight 0 un escmplivp
W odewermined as of the date the potie
s in Rankeopioy is fled ® Therefore.
a bankrupt who has been impropes
or ncamplelely advised prior o bunk
ruptcy may stand to suffer irrcpasahle
harm,

it is the purpose of this article 10
esaming  three  particular  assets
which the opportunity und the danger
are equally great: the homestead, the
moter vehicke and cash Recent amen,!
mets 1o the Calffornia exempisen

— v

HiE VSO & E10(n). Hereinafler “the
Act” refern to the Bankrupley Aot 11 U8,
5 | et seq.

N1 ULC 24

*hee, og.. Dear v Shepitatd, 26 10 44
EQth Cir, 142R}, Bn 20 Yon, 16V Supp. 119
5070 Cail 19381 Independence Bard, v
Helier, 275 £ ab App.2d 84 0 190% 5, and coves
ciledd Dnos B iefre. UF Seoutty R Ml

Are

Hank of Fos Angebes v Teeraon, 2 Cal W A
(iwidy; Guigley v Erorhmire, 5 {ab 41K
SERNS ), Caowa Y aumdy und ¢leaning U v
Cameron, 1% Ual Spe. 61T 19]9),

AJse tent accomipauymg 1 23 2 jetes

*hiyers v Matley, MR UK a2 (it

White « Sieenp, Jhe BLS YU (1924,
Gicorgeunes v Lalfer, T4 B 20 307 (b £
11K
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statutes will be noted. The problems
they witl either canse or alleviate i
hankruptey procecdings will be  dis-
cussed :

The Homestead

California case law is replele with
preachments concerning the sanctity of
4 dehtar's home and with the zeal of
the courts to preserve it through the
mos!  Hheral  statutory interpretation
prssible.® None of the cases will help,
however, if a homestead ¢xemption is
mut properly perfected priot to the fling
of a bankruptcy petition,

The bankruptcy trustee is given, by
Section T0¢ of the Act.” all the rights
amnd powers of every creditor who could
have recarded n judgment or obtained
an execution rewsrned unsatisfied on
the date of bankrupicy. Unless, there-
fore, u properly prepared and executed
Declaration of Homestead is recorded
hefore the bankruptey petition is filed,
the hypothetical judgment lien of the
trustee is not affected by the subse-
gawent  homestead  since,  pursdant 1

California law. a ceeditor who records
an shstract of judgment prior to the

. recordation of o homestead by the

judgment debtor prevaits.®

As of lanuary 1, 1977, the maximum
homestead exemption has been in-
creased (o $30.000 for heads of family
and those of age sixty-five and older
and to $15,000 for alt other persons.®
From January I, 1971 through Decem-
ber 31, 1976, the maximum examplions
were $20,000 and $10,000 respec-
tively. From Jenuary |, 1964 through
December 31, 1970, they were $15,000
and $7,500.10

A creditor is bound only by an
exemption cffective at the time of the
extension of credit," Increases in the
amounts of the homestead exemption
have, thercfore, no relroactive appli-
cation.’ A trustee in bankrupicy
succeeds to the rights of the creditors
of a bankrupt ns of the time at which
the bankrupt’s creditors extended
credit.’t The amount of a homestead
¢xemption wilt thus not be the samc
for every bankrupt.

tree, # ., Thorsky v, Habenck, 36 Cal.2d
02 19501 Bulbis v Sanilord, 17K Cal, 40

CIVEK): T ore Fath Estates 137 Calo 809
Pl Keves v Cvius, G006 CUal 321
PIRBUYL € hase v Bark «of Amenon, 227 il
App Xd 2 crendr Cudiformia Hunk v,
Sohlesanger, 159 CalApp 28 Supp. BS54
[ERA).N

AR B SR N ML

Enangpseli v Shaoh, 94 1 .24 20K (91h
o BNSTA et ddevied, MEEO LS 927
. ]—ZJ.( “

S Caode LT
FEORLARY 1977

HOriginally enacled in 1872, the amount
of the excniption was $5000 for a head
of Family wnd §1.000 for any other persan,
The amount of the exemplion was increased
by amendmenty enacted in 1945, 1947, 14D,
FUSY, 1N amd (974,

1% H. Worthen Co. v. Thomas, 192 US.
426 {1URdy; Sturges v, Crowninshield, 7
L% 122 (181 Jore box, 16 FSupp. 12V
S Cal 1936,

17ke re Rauers € ollection Co., #7 Cal
App 3d 2R (IR

DEngland v Samderson, I B2 64

Ity 1950}
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Accordingly, o bankrupt whese poti-
tioni i< fibed subsequent fe Junaacs |
1977 will not have the benetit o e
increitsed exemption i any debtowas
incurred prior to, that dde. In that
connection, 8 bankrupt head of fanuly
with no  umsalisfied obligations in-
curred prior to Janwvary | 1971 would
be entitled to a $20,000 homesiead ex-
emption in bankruptey. A bankrupt
head of family with one unpaid dely
incurred prior to January 1, 1971, but
subseguent to December 3, 1963,
would Be entitled only to a 35000
hamestead exempiton in bankruptoy,

How is a bankrupt head of family
with a $30,000 equity in his residence
e be counselled prior to bankruptcy
if & creditor exists who extended credit
prior to January 1, 19772 The polen-

tath Bsibeapi Sderald ot Beoaiio ol
RURLTIN NS P77 credhitoms fronyy S il
Ll Gb e Dt ol ebbpanone. Wknd

i rd g anw v

e bl boo o desgres ' g

i bamkrupt oo fiee
ot

Iree 1o choose s hoch crediters he ow it

sefecddude wnd whach e el it P Sl

A owoursy o action conld  condirate

peijury ' b
provnhs for denmi! or

voiaded  nlno vonstiore
ovegabion!™ oo

thischirpe,

The poleatin] baohrapt combd, hrs
cver, relinenee e sl property
fecther encumber 8 The souree of thy
funds borrowed o isrnaterid, so long
s the granting of the weourtly iferes
wis For Feir conuderation®™ amd was
Aot s aceons! of an atecedest dote 70
The homestead coubd then be recocded
after (e juerer trust doed s recorded

Hipe Shephard v. McDonuld, 37 324
467 (Wth Cir. 1946); Forman v, Scoit, 23]
Cul.App.id 240 (1964): 1A Collier, Bark-
ruptcy ¥ £7.33 (idth ed. 1975},

13500 Section Tu{B) of the Act, I U.5.0.
¥ 25(a)(h); Ruie of Bankruptcy Provedure
10%(a).

6Rute of Bankruptcy Procedure 119 pra-
vides thal the schedules be verified.

ITFwiture to bHst the creditor would, in
affect. concesl an waset from the bankruptcy
Irustee, Purspant to Section 14c04) of the
Aci, I} US.C. §320ci(4), a discharge wiil
not he granted to @ bamkrupl who, within

the twelve months preceding bankruptey, -

concents or permity bo he concealed any of
hiz property with the intemt to hinder, debry
o defraod creditars. Torsuant e Sehon
T4c 1y of the Act, 11 VST $3Heiti, w
discharge witl not be grunted o a hankyiygn
whor hus commitied un offense punishohle by
imprisohmoent wnder 14 156 €152 1%
EISE 152 mahes it a orime punisheble by

e

fne or imprisonment s¢e kpowingly  and
[ravdubently voncesl on asset from & hank

TPy Ieslee.

Secton 1300} of the Acl, BE LIS
A8}, provides Jor the revocation of #
discharge ohtained  through fiamd by he
Pankropt

Ser Seciion &Xl of the Act, 1 LS.
0T Section Tl of the Act, 11 LTS
AN

O%pe Section Glrat | ) of the Aut, #1150
$9h4akit:. ‘The creation of a lisn an 1the
cve of bankruptey  tee ksouie antercdent
debt wilh nor enduncer the dischan g o witl
il nevessunly snake the Gamsfer frainbibens
Nuch a preferential (ransfoy (0 smccesclistly
vetithesd by The trastee, however, my ke pac-
werved Ter the benedit of the Rankraptey
entabe perseant b Seciion B0b of the At
P boSE . sunih, B the len which thas
Bevemes thgi of the
rewonditpan of  the

frpslee predates the
Borsestrad. the onnee

covmpiinn wouif be lemtd

LO% ANGELES BAR ICHUIRMAL



gnd the bankrupivy then filed  The
cquity would thus be reduced 1o an
amount which gualitics fur cremplion
ard the proceeds of the koan cither
deposited 11 exempt accounts’? v used
{a purchase exempt asseis 2

This result is possible in Cahfornia
due e a string of Ninth Circuit cases
which, when read together, muke it
clear that tramsfors of  pom-oxeiy
property inte cxempt property on the
eve of bankruptey wre nat {raudulent
if made for fair, contemperaneeus con-
stderation. Thercfore, such a transfer
will neither be voidable by the trustee,
nor witl it endanger the bankrupt's
right to a discharpe.

In b ore Witsea M) after an involun-
tary  bankruptey fifed
aguinat a dehtor, but Before wijudico-
tion, the debtor exevuicd and revorded
a Declaration of Homesiead, The
Ninth Circsit rabed that the creation
of the homiestead immedrtely preced-
g adpedication ddid not constitute 3
Frawdulent conveyvance oub ilat the
trustee, therclore, was reguired 1o re-
porl the homesead nc exempt. In
arriving il this coenchusion, e court
relied upen twa Califoriia Supreme
Canrt decisions., Hundelt v, ot
jow, ¥ and Fiell v [ ewhy S Rundeil

pebitus WS

held that the use of funds by Bn insof-
vert debtor Lo relice a mortgage on his
residence was nol prohibited by Cali-
fornia law. Fitzell held that, since the
very purpose of the creation of a home-
send is the protection of a debtor’s
residence from existing debt, it could
not comstitute @ copveyance made lo
hinder, delay or defraud creditors.

fer re Dindlev?® overturned o referec’s
order which sustained a trustee's re-
fusal 1o sct aside as exempt shares of
stock in & building and loan association
valued at $J,000. The exemplion had
been denwd on the grounds that the
siuck was purchased with non-cxempl
fumds une week before bunkruptey
when the bankrupt was “heavily in debt
and cleerly insolvent.” Examining the
Witsun decision, the court focused not
an the Wilven court’s analysis of Cali-
forpia homestead faw, but rather on
the prohibitiun  against  interference
with stale-creaied cxemptions con-
tained in Section 6 of the Act. The
cotet noted that the Califoraia exemp-
tion statate did not indicate when the
shares must be sequired in order to
be exempt nor did it require the
sodvency of the debtor at the time of
purchase. Thus, comparing the result
in Witsor with that in the subsequent
cise af fr re Cerber T in which the

Tikpe foxt accompanving no 45 34 dafra.

e heal accompanvitg n 5E8Y infra.
i he debiars btuls 1 shoaidd he abkbe 1o alwerh
the pumithly pasmusits on e new ar reli
nanced  loan -ty

ETERTEN pelents

die b s e ellipations well e
Alvon el the Tesn costld be
vuank

LR TP PR A THINL I YR RY A R L R ST o

TR

velh e n ks bBdanoe sobieed afta
IR LIS L T

veLoomLls

VLERVARY

TUIR R R %tk Cor BRI

TN GNI ARV ER A S hLEN

2 ul 477 (IRET)

B supp WL NI Call L9474, wft ol
vl e Gogn v Phedley, fan b Id 0
(L2 T IR RN B

Pk

eV h e ERETR



intent of the hunkrupt to engage 6o Bl i bankoneios petinen [ e
“K.'tﬂﬂﬂ)' Fraudulent schome ™ was shenw, theny s coblgvratdog g ligng [reer
the court stated the eute s b thaf o chaved st wame o e menes T
conversion of pop-cxempt assets o poseed esengs shuines wea credbn wnton
exempt praperty on the ove of hank.
ripley witl nol deleat the exempuon
clammed  absent a showing of aetdal
Fraud,

Pl conrt repected the aronment F
the frostee B cocks cane thal conversion
of Podbeseipl o ansels b raeimpt peop
ertv en the ove of hankruptoy by

In Love v. Menick,X® the bankrapt,  vit0e of the cecation vt seepred deb

within 2 week preceding the (iling of
his benkruptcy petition, surrendered his
life insurance policy for its cash vahye by sile” amd Cvenveesion by pledype
end deposited the sums'féceived there . A pew home et CXHPINON Statibic,
from into an exempt savings and 1080 g Civ, Proc. 7 GKREZZS the o
associalion account.  The trustee T~ Loy auramatie homestead ™, became
fused to report the deposit us exempl.  ffective July . 1475 Ty amended
asserting that fraud had been perpes orgion, Code Civ. Proc € 69031
trated against the bankruptcy estate 0 will hecome effovtive July |, 1977
that, had the policy nut beeh surien-  Phese watites treat omestead exemp.
dered, only & portion of ils cash sur- y,ny gy resy other 1 that po aflirmative
render value could have been entitled o is required on the part of the
to exemption. The court ruled agrinst  gebiar umil esecution proceedings are
the trustee, holding that “clear and  commenced by o judgment creditor
convincing™ evidence of fraud had ndt  ¢oge (9. Bioc 5 600.235 does, ™
been presented. and Code Civ. Proc. § 690 31wl

provide that the dwefling house i

which a debior or a deblor’s Family re-
“Ugides Wi cbe cexempt in the samie

amount and o the sime exdent as o

homestead selected  purswant (o the

provivions of the Cwil Oade, provided

was fondutont pee s The cowt veotd
o e diferencs belwesn Uronverston

Michelman v. Roon and Wudvick v,
Clements® were deeided .concutrently
by the Ninth Circuit. [ Michelman, the
bankrupts, on the eve of bankrupley,
refinanced their non-exempt auiomo-
bile, paid in fuil the original automobile
logan and deposited the balance of the
proceedd of the new foan in a savings \
End loan esgsocimion account o g
Wudrick, the bankrupt owned two non- The eifect of the awomatic hime-
exempt vehicles. Three weeks prior (0 stead in bankiuptey procecdings is stilf

spowrse has wn exisiing declared hwme-
| stead the state,

that neher the deBtor nar the debtor's’

1834) F.X6 6RO $9th Cir, 1963}, Wk Civ, Pros @ 630 31500
HOoade Civ, Prow. Y ESLTHR] and
R455 F.2d 988 tyih Cir 1%7)). BRI RN TS B
isn LOS ANGELES DAR JOURMAL
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unclear. If the new statutes are held to
effect merely & procedural change, then
it would no longer be necessary o re-
cord & Declaration of Homestead prior
to bankruptcy. I, however, they are
considered to effect a  substantive
change in the law, that is, the creation

an exemplion which did not exist
prior to the enactment of Code Civ,
Proc, § 690.235, the automatic home-
stead would not be available 1o bank-
rupls with unpaid obligations which
ge-datc July I, 1975,

Much can be said for this latter
position. Prior to July I, 1975, if a
creditor recorded 4 judgment before
a deblor recorded a3 Declaration of
Homesiead, it was simply too late for
the debior to preserve his homestead.

As of July 1, 1975, howgver, o debtor
] u Ja o 4 ic

is given Iwe i gt
recorded i H smption
with the County Sheriff. Any creditor.
then, who extended credit prios to the
cffective dute of the statute, should not
be bound by itY and, therefore, neither
could a bunkruptey trustee who suc-
ceeds to his rights and powers

It is also aclear whether a debtor
who elects to record o Declaration of
Homestead pursuant to the provisions
of the Civil Code warves the right o

claim an exemption pursuant to Scc-
tion 690.235 or Section 690.31 of the
Cuode of Civil Procedure. This un-
cerfainty arises  from the following
language of these statutes; “provided
that neither such debtor nor the spouse
of such deblor has an existing declared
homestead on any property in this
stute.”* The statule does not specify
an cristing effective declared home-
stead.  Thus, if a bankrupt records a
Declaration of Homestead and it is
found for any reason to be defective
in the bankruptcy proceedings, Sec-
tions 690.235 and 690.31 may be of
no avail.

Molor Vehicles

Motor vehicles may qualify for
excmpiion under three separate stat-
utes in California, Code Civ. Proc.
§§ 690.2, 690.3 and 6904, Two of
these stalutes, Scctions 690.2 and
690.3, have been amended to expand
the scope of the excmption provided
as of January 1, 1977,

Section 690.2 now  provides an
exemption_{or $500 in_equity in &
maotor vehicle regardless of the valuc
of the vehicle ™ Previously, only ve-

hicles with & value of $1,000 or Jess
qualified for the exemption. If a vehicle

Lhpe feat yecompanying n. §1-12 vinre,
PSee ext accampamyine 5 7 ol g, 13
wprd.

M inpkasis dlded 3.

Ve (v Moo, S R0 Y powe ey in

Fertinent pails

L BRUARY, 1977

“Ome motor vehicle with a value aot
cweeding five hundred dollaes {$5i51,
tiver el liensy  and emctan.
brances on such mieter vehicles. . 0 11
the wabie, over and whove all Hems amd
vreembienees eseeeds live hondied ol
lars. the vehircle shall be subject to ctecn
o oty B the eslend s viddue cacesnds

shove  all

e Boemadeed dablars.
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peclared Homestead Exemption

CIVIL CODE $§ -1237-1304

TITLE . HOMESTEADS

CHAPTER 1. GENERAL PROVISIONS

§ 1237. Properiy constituting homestead

The homestead consists of the dwelling houde in which the claimant re-
sides, together with outbuildings, and the land on which the same rre sito-
ated, aclected as in this title provided.

The dwelling house may be in a condominium, as defined in Nection T8
of the Civil Code, a planned development, as defined in Section 11003 of the
Business and Professions Code, a stock cooperative, as defined in Scction
11003.2 of the Business and Profesaions Code, or & community apurtment
project, as defined in Section 11004 of the Business and Professions Cude,
or may be situated on real property held under long-term lease rather than
& freehold. In such cases, an agreement. covenant, or restriction between or
binding upen the owners of a title, inlerest, or egtate in a condominium,
planned development, atock cooperative, or community apartment project, or
a lien arising under much agreement, covenant, or reatriction, or gn under-
lying lease or sublease, indebtedness, security, or other interest or obliga-
tion may be enforced in the smme manuer as if no homeatead were de-’
clared, and the homestead shait Include the interest in and right to uee
common aress and other appurtenances sithject to the termn and conditions
applicsble thereto. For the purposes of this section “long-term lense” in
a leane of 30 years or more. .
;&muded by Stats.1970, c. GB7, . 1316, § 1 Stats.1973, e 281, p. AR

1.)

§ 12375 Quasi-community property and separate property -defined
An used In this title:

{a) “Quaslcommunity property” means real property situated in this
state herotofore or hereafter sequired in any of the following ways:

{1) By elther spouse while domiciled elsewhere whirh would have been
community property if the spouse whe ncquired the property had been dom-
fciled is this state st the time of its acquiaition.

(2) In exchange for resl or personal property, wherever situated, which
would have been community property if the spouse who acquired the prop-
erty so exchanged had been domiciled in this atate at the time of its acqui-
aition.

(h) "Separate property" does not include quari-community properly. '

( Amended by Stats.1970, ¢. 312, p. TO7,§ 1)

§ 1238. Property from which selecled; property defined
1f the claimant be married, the homestead may be aetected
(a) From the community property; or

/



(b} From the quasi-comhmunily properiy, or
(¢) From the property held by the apouses as tenamts in common or in
joint tenancy or from the separate property of the husband or the wife.

When the ciaimant is not married, but is the head of 5 family, within the
meaning of Section 1361, the homestead may be selected from any of his or
her property. If the claimant be en unmarried person, other than the head
of & family, the humestesd may be selected from any of his or her properiy.
Property within the meaning of this titis, Includes any freehold title, Inter-
est, or extaie which veste in the claimsnt the immediate right of possennion,
even though auch & right ¢f possension in not exclustve, and Ineludes land
held under long-term lease, an ape€ified in Section 1237, and pwrnership
rights in s condominium, planned development, stock cooperative, or commu-
uity apartment project even though the tiile, interest, or eatate of the con-
dominium, planned development, stock cooperative, or community apartmant
project is In a leanehold or sublessehold, .

{ Amended by Stats.1970, ¢. 687, p. 1316, § 2; Stats.1976, c. 483, p. ;T. $ 1)

§ 1240. Exemption trom execution or forved sale
EXEMPT FROM FORCED SaLE. The homestead In exempt from exe-
cutlon or forced sale, except as in this Title provided.

(Enacted 1872.)

§ 1241. Execution or forced sale; when subject to

The homestead is stibject to execution or forced sale in satisfac-
tion of judgments obtained: B

1. Before the declaratlon of homestead s recorded, and which,
at the tlme of such recordation, constitute llens upon the premises. ..

2 On debts secured by mechanics, contractors, subcontractors,
artigans, architects, bullders, laborers of every class, materialmen’s or
vendors' liens upon the premises. '

3. On debts secured by encumbrances on the premises executed ' -
snd acknowledged by husband and wife, by a clalmant of a murriedl
person’s separate homestead, or by an unmarried claimant.

4. On debts secured by encumbrances on 1he premises, executed

and recorded before the declaration of homestead was filed for
record.
{Enacted 1872, Amended by Code Am.1873-74, c. 612, p. 2293, § 146;
Code Am.1880, c. 41, p. 7, § 17; Stats.}1887, c. i, p. B, § 1, Stats,
1951, c. 1109, p. 2865, § 1; Stats.195%,-¢- 1317, p. 2639, & 1; Stats.
1959, c. 1805, p. 4290, § 2.)

§ 1242. Conveyance of homestend; restrictions

Except as provided In Chapter 2a (commencing with Sectlon
1435.1) of Divisiori 4 of the Probate Code where onc or more spouses
is tncompetent, and except in the case of a married person’s scparate
homestead, the homestead of a married person cannot be conveyed or
encumbered unless the instrument by which it is conveyed or encum-
bered g executed and acknowledged by both husband and wife or un-
less each spouse executes and acknowledges a separate Lnstrument so

=,



conveying or encumbering the horuesteard in faver of the same party
or his successor In interest; provided, however, that a conveyance of
the homestead between husbend and wife need be executed and ac-
knowledged only by the spouse conveying, and unless the one convey-
ing expressty reserves his homestead rights, the gpouse to whom the
conveyance is mrde tnay convey or encumber the homestend property
in the same manner and to the same extent as though no homestead
had been declared.

(Enacted 1872. Amended by Stat2.1951, ¢ 438, p. 1421, § 1; Stats.

1857, c. 1619, p. 2986, § 1; Siats 1939, c. 125, p. 2016, § 24, Stats.
1959, c. 1805, p. 4291, § 3.)

§ 1243, Abandonment; dectaration or conveyanoe

Except ns provided in Chapter 2A {comumnencing with Section
1435.1) of Division 4 of the Probate Code where one or both spouses
are incompetent, a homestead can be abandoned only by:

1. A declaration of abandonment executed and gciowledged by
ihe husband end wife, jointly or by separate instruments, if the
claimant is married

2 A declaration of abandonment or a conveyance by the claim-
ant If unmarried.

3. A declaration of sbandomment or m conveyance by the
grantee named in a conveyance by which one spouse conveys the
homestead to the othur spouse without expressly reserving hls bome-
atead rights. " ‘

4. A conveyarice or cunvevances by both spouses ag provided in
Section 1242,

5 A declaration of abarionment or & conveyance by the claim-
unt alone in the case of a married person’s separate homestesd.
(Enacted 1R7Z. Amended by Stats 1949, c. 772, p. 1500, § 1; Stats.
1951, ¢. 438, p. 1422, § 2 Stets.1959, o, 125, p. 20186, § 25; Stuts, 1959,
c. 1805, p. 4291, § 4; Stats1959, c. 1960, p. 4564, § 1.)

§ 1244. Declarstion of abandonment; effectusl from recording
A declaratlon of abandonment. 15 effectual only from the time It
ig recorded in the office in which the homesterd was recorded.

(Enacted 1872, Amended by Stats 1967, ¢. 79, p. 981, § 4.

§ 1245. Execcution against homestead; time for application for
appointment of sppralsers; expiration of Hens; sub-
usgguent levies probibited

Whet an executlon for ihe enforcement of a judgment obtained
in B case mot within the classes emumerated In section one thousand
two hundred and forty-one is ievied upon the homestead, the judgment
creditor may at any lme within sixty days thereafter apply to the
superior court of the county in whick the homestead Is situated for
the appolntment of persons to appraise the value thereof, and if such
application shall not be made within sixty days sfter the levy of such

>



execution the lien of the execullon shall cease at the expiration of satd
perlod, and no execution based upon the same jJudgment shall there-
after be levied upon the humestead,

(Enacted 1872, 'Amended by Code Am. 1883, c. 41, p. 7, § 18; Stats.
1911, c. 436, p. B88, § 1.}

§ 1246. Execution against homestesd; petition; contents

The application must be made upon a verified petition of the judg-
ment eraditor showing:

1. The fact that an execution has been levied upon the home-
stead within 60 days prior to the ding of sald petition,

2. A description of the homesfead and the name of the claim-
mnt.

3. That the value of the homestend, over and above all liena
and encumbrances thereon, exceeds the amount of the homestead ox-
pmption.

4. ‘That no previctus exceution arising out of the same judgment.
has been levied upon sald homestetid,

{Enacted 1872, Amended by Stats 1911, ¢ 436 p BAR § 2; Stals,
19845, ¢, T8BY, p. 1476, § 2.}

§ 1247. Execution against homestead; petition; filing

The petition must be filed with the cicrk of the supertor court.

Lt

(Enacted 1872, Amended by Code Am. 1880, . 41, p. R, § 1%}

§ 1248. Execution agatnal homestesd; service of petition and
notice of hemring; fabure fo serve; termination of
exccutfon llen

Within ninety days from the datr of Bling the petition, 8 copy
thereof, with the notice of the tlme and place of hearing, must be
served upon the claimant or his attorneys al least two days before
the hearing; and If such notice shall not be so served, the llen of the
sxecution shall cease at the expiraiion of sald period of ninety days,
and no execution based upon the same judgment sheli thereafter be
levled upon the homestead.

(Enacted 1872, Amended by Stnts.1911, c. 430, p. 889, § 3.3

§ 1249. Execution sgainat homestead: appointment of appraisers

At the hearlng the Judge may, upon proof of the service of a
copy of the petltlon and notice, and of the facts stated in the petl-
tion, appoint three disinterested residents of the countly to appraise
the value of the homestead.

{Enacted 1872.)



§ 12B0. Exccution sgatnst homestoad; oath of sppralsers

The persons sppolnted, before entering upon the performance
of thelr duiles, rnust take an oath to falthfully perform the same,
(Enacted 1872, -

§ 1251, Execution sgalnst homestead; appraisal; determination
of divisihility of lunsd

They must view the premlses and appralse the value thereof,
and §f the appraised value, less the eggregate of all Hens and encum-
brances thereon, exceeds the homestenad exernption they must deter-
mine whether the land claimed can be dlvided without matetial in-
jury. .
(Enacted 1872, Amended by Stats.1945, r. 789, p. 1476, § 3.)

§ 1252. Execution agsinst homestead; report of appraisers

Within 15 days after their appointment they must make to the
fudge a report in writing, which roport must show the appraised
value, the amount of all Jiens and encumbrances, and their determina-
tlen upon the matter of & division of the land clelmed.

{(Enncied 1872, Amended by Stats 1945, c. 789, p. 1476, § 4.)

§ 1253. Execution aguinst homestead; order setting off
homestead; enforcement agsinst remainder

1f, from the report, it appears to the judge that the land claimed
can be divided without material injury, he must, by an order, direct the
appralsers to set off to the claimant se much of the land, including the
residence and outbulldings, as will amount in vaiue to the homestend
exemption over and above all liens and encumbrances, and the execu-
tion may be enforced ggainst the remainder of the land.

{Enacted 1872, Amended by Stats. 1843, . 780, p. 1476, § 5.}

§ 1254. Exccution agsinst homestead; order directing sale

If, trom the report, it appears to the fudge that the land claimed
exceeds In value, over and above B!l Hens ard encumbrances thereon,
the amount of the homestesd exemption, and that it can not be di-
vided, he must make an order directing its saie under the execution.

(Enacted 1872. Amended by Stails. 1945, c. 789, p. 1477, § 6.)

§ 1258. Execution ageinst hiomestead; mintmum bids

At such sale no bid shall be recelved, uniless it exceeds the nmount
of the homestead exemptlon plus the spgregate amount of all Liens
and encurmnbrances on the properiy.

{Enacted 1872. Amended by Stats. 1945, c. 789, p. 1477, § T.)
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§ 1256. Execution sgainst homestead; sale; distribution of
S S . ,

If the sale is made, the proceeds thereof must be applled In the
following order of priority, first, to the discharge of all liens and
encumbrances, if any, on the property, second, to the homestead claim-
ant {o the amount of the homestead exemption, third, to the satisfac-
tion of the execution, and fourth, the balgnee, if any, to the homestead
clafmant.

{Enacted 1872. Amended by Stats 1045, c. 789, p. 1477, § B.)

§ 1257, Execution against homestesd) protection of meney pald claim-
Y : : e
The money paid to the claimant is éntitied, for the period of iix months
thereafter, to the samié protection agatnat legal procésd and thy Yoluntery
afaposition of the husband or wife, which the law gives to the bomestend,
(Amended by Stats.1876, ¢. 463, p. —. § 8) '

§.1360, Persons who may seloct homesteads; valuation; subomatie in-
crease In value '
Homausteads may be selected and clalmed: - I

1. By any head of a fumily, of not exceeding thirty thousand dollars
($30,000) In nctusl cash value, over and above all liens and encumbrances on
the property at the time of any levy of execution thereon. .o

2. By any person 65 years of age or dider, of not exceeding thirty thou-
sand dollurs ($30,000) in actual cash value, over and above all fions and en-
cumbrances on the property at the time of any levy of execution thereon.

8. By uny other person, of not exceeding fiftesn thousand dollars (§15.-
000} in sctunl cash value, over and mbove all liens and encumbrances.

Any declaration of .homestead which has been filed prior to January 1,
1977 shall be deemed to be amended on such date by increasing the value of
any property selected and claimed to the value pertitted by this section on
such date Lo the extent that such increase doea not impair or defeat.the right
of any creditor to execute upon the property which existed prior to auch
date. . : ,
(Amended by Stats.1970, c. 319, p. 114, § 1, operative Jan. 1, 1971; Stats.
1978, c. 1BE, p. —, § 1

§ 1281. Read o! tamlly defited

The 'phr_n.ne “head of u family,” as used in this title, Includes within its
megning:

1. ‘The husband or wife, when Lhe claimant {3 a married person.

2. Every person who has residing on the premises with him or her, and
under his or her care and maintenancre, either:

ta) His or her minor child, or minor gratuichild, or the minor child of
hiz or her decensed wifv or hushand;

{h) A miner brother ar s'i;-:t(-r, ar the mivor vhild of o decensed hrother
or slater; ’ ‘

ict A father, mother, prundfather, or grandmothet

{dy The father. mother, grandfather, or grandmot her of o decegaed has-

band or wife;

o
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(e} An unmarricd rister or hrother, or any olher of the relntives mentioned
in this sectlon, who have attained the age of majority, and arve unable to Lake
care of or aupport themselves. ‘ .

t Amended by Stats 1978, ¢. 463, p. —, $ 4.

CHAPTER 2. HOMENTEAD OF THE HEAD OF A FAMILY

§ 1262, Declaration of homestead; execution and acknowledgment; re-
cording ‘ ' :
it order to select a homestend, elther spouse or head of a family must
execute and acknowledge, In Lhe same manner as & grant of real property ia
acknowledged, & declaration of homestead, and file the same for record.

1 Amended by Btats.1876, ¢, 483, p. —. § B.)

§ 1263. Declaration of homestend; contents; evidence

The declaruation of homeatead must contain:

1. A statement showing that the person making it is the head of a
‘family, and if the claimant is married, the name of the spouse; or, when
the declaration Is mude by a married person without the joinder of his or
her spouse In the execution and acknowledgment of the declaration, showlny
that the other spouse han not made such declaration and that he or she there-
fore makes the declaration for thelr joint benefit;

2. A staterment that the person making it is residing on the premises,
and clajots them as 8 homenstead ;

8, A deseription of the premises; .

4. Such declaration of homestead may further contain a statement of the
character of the property sought to be homestended, nhowing the improve-
ment or improvements which have been affixed thereto, with sufficlent de.
tafl to show that it Is a proper subject of homestead, and that no former
declaration has been made, or, if made, that it has been shandoned end if it
contalng such further statement and the declaration s supported by the af-
tidavit of the declarant, annexed thereto, that the matters therein stuted nre
true of his or her own knowledge, such declaration, when properly recorded,
shall be prima facle evidence of the facts therein atated, gnd conclusive evi-
dence thereof in favor of a purchaser or encumbrancer In good faith and for
1 valuable consideration. \

The declaration of a homeatead shall not affect the property rights of
spouses g8 between themselves other than as provided by this title.

(Amended by Stats.1970, ¢. 80, p. 83, § 1; Stats.1876, c. 463, p. —, § G.)

§'1264. Decluration of homestead; -place of recording |

DECLARATION MUST BE RECORDED. The declaration must be re-
corded in the office of the Recorder of the county in which the land

is slwated.
(Enacted 1872.)



§ 1266, Establishment of ‘homestesd; desoent on desth of
“olaimant; exemption

From and after the time the deciaration s ﬂled fnr record, the. . .

premises therein deseribed constitute a homestead, I the selection
was made by B marrled person from the community property, or
from the quasf-eommunity property, or from the separate property of
the spouse making the selection or joining therein, and it the surviv. |

ing spouse has not conveyed the homestead to the other spouse by a '+ -

recorded conveyance which falled to expressly reserve his homestead |
righis Bs. pro\rided by Section 1242 of the Civil Code, the land so se-
lected, on the death of either of the spotses, vests In the survivor, ex-

cept In the case of a married person’s separate homestead, subject to - '

no other lability than such as exists or has been created under the

provisions of this title; in other cases, upon the death of the person .
whose property was selected as & homestead, it shall go to the heirs .
or devisees, subject to the power of the superlor court to asnlgn the
sate for p llmtted period to the family of the decedent; but In no
case shall it, Or. the products, rents, issues or proflis thereof be held

lidble for the debts of the awner, except as provided in this title; and ‘;
should the homestead be sold: by the owner, the proceeds arising from., -

such sale to the extent of the value allowed for a homestead exemp- ..
tion g8 provided in this title shall be exempt to the owner of the
homestead for a pertod of slx months next following such sale. - - e
{Enacted 1872, Amended by Code Am,1873-74, c. 612, p. 231, § 158;
CodeAm,1B80,.¢c. 41, p. B, § 20; =tats1909, e 637, p. 972, § 1;

Stats.191%; e, 45, p. 61, § 1; Stats.1951, c. 438, p. 1422, § 3; Stats.

1959, c. 1805'.'[3.' 4291. §-ﬁ; -Stats.1961. c. 638, p. 1842.; ﬁ 13.) -

§ 1265a Eelnveahnant of proceedu of asle, sftect o! newr dacln-
- ration

It the proceeds arlslng from the sale of property selected as 8 .

homestead are used for the purchase of real property within the period
of six months follewing such sale, the property purchased may be se-
lected as a homestead In the manner provided in this title within the

perlod of six months following such szly, and such selection, when the L

declaration has been filed for record, shall have the same effect as
it 1t had been created st the t'me the prior declaration of homestead
was filed for record.

(Added by Stats.1639, ¢. 515, p. 1902, § 1)
Chapter 3
HOMESTEAD OF OTHER PERSONS

§ 1266. Declaration of homestead; execution and acknowledg-
ment
MoDE OF S8ELECTION. Any persen other than the head of a famlly,
in the selection of a homestead, must exectite and acknowledge, in
the same manner as a grant of real property is acknowledged, &
"“Declaration of Homestead.”

(Enacted 1872.)



§ 12867. Dectaration of homestsad; contents; evidence

The declaration shall contain everything required by the second
and third subdlvisions of Section 1263, and in edditlon thereto may
contain the statement and affidavit provided for by subdivislon 4 of
such section, with like effect as thersin provided. If the tiomestead is
selected and claimed pursuant to subdivision 2 of Sectlon 1260, the
declaration shall also contain a statement that the person making {t
is 85 years of age or older,

(Enacted 1872. Amended by Stats.1927, c. 491, p. 829, § 1; Stats.
1968, c. 564, p. 1190, § 2; Stats.1969, ¢, 1099, p. 2098, § 3.}

§ 1268. Deciaration of homestead; place of recording

DECLARATION MUST BE RECORDED, 'The declarstlon must be -re~
corded in the office of the County Recorder of the county In which
the lund I situated.

(Enacted 1872.)

§ 1269. Establishment of homestead

EFFECT OF FILING FOR RECORD TME DECLARATION OF HOMESTEAD.
From and a%zr the ime the declaration s fHled for record, the land
deacribed therein is s homestead,

(Enacted 1872,)

- CHAPTER 5. MARRIED PERSON'S SEPARATE HOMESTEAD

% 1300. Declaration following decree of legal separation or dissolution
of marringe; execution and acknowledgment

Following the entry of a judgmeni decreeing legal separation of the par-
ties or an interiocutory judgment of dissolution of & marriage, sach apouse
may uxecute and acknowledge in the same manner as a grant of reat property
is acknowledged, n declarstion of a married person’s separate homesisad
from the separate property of the spouse so declaring same, or from any
property awarded to such apouse by said judgment.
{Amended by Stats.1671, c. 1215, p. 2326,8 2 ¢

# 1301. Contents of deciarstinn

The declaration muat eontain:

(1) A smiatement that the declurant is & marvied person, and that there is
In sxistence & judgment decreeing legal separation of the parties or an in-
terlocutory judgment of dissclution of the marringe between declarant and
hin or her spouse. , ‘

{2} A statement showing that declarant (s the head of a Tamily, as de-
fined in thig chapter, If auch Is tha case,

(3} The matters required by the second and third subdivisions of Sec-
tion 1263, and in addition thereto may contain the statement gnd offidavit
provided for by subdivision 4 of snid seciion, with like sffoct &s therein pro-
vided,

{(Ama=nded by Stats.1971, c. 1210, p. 2825, §3.}

T



§ 1302. MHeadofs family; definition

For the purpose of this chapter, the phrase “head of 4 famidy”
includes every person who has residing on the gnemises with hing ar
her and under his or her care dnd maintenance one or guae of the
persons enumeraled in paragraphs (a), (b), (e, () and {e) of syt
division 2 of Section 1261, and such person shall receive the exemp-
tion allowed the head of u family by Section 1260, Any married per.
son declaring a homestead under this chapter who is not the head of
a famlly, as defined in this section, shall receive the exemption al-
lowed other persons by Section 1260.

(Added by Stats.1959, c. 1805, p. 4266, § 1)

§ 1303. Recordation of declaration; establishment of homextead

From and after the time the declaration is recorded in the office
of the recorder of the county in which the land is situated, the land
described therein is a homestead.

(Added by Stats.1959, c. 1805, p. 4290, § 1.)

§ 1304. Bubsequent recomciliction of partien; dismissal of disselution ac-
tion; Joint protection homestead; reduction of ssemption

When & homestead has been declared under thia chapter by a married per-
son following the entry of an interlocutory judgment of dissclution of a
marriage upon property awarded Lo such persen by such judgment, & subse-
quent reconciliation of the parties when pvidenced by a dinminsal of such
dissolution action rxecuted by both parties or their attarneya of record ahall
transform such homestead Into & foint protection homestead, which shall
thereaftor hiave the force and effect of & homestesd selected under Chapter
2 of this title. if each such married person han selected a homestead under
this chapter. and such s diamiasal has been filed after reconciliation, one of
the homenteads must be abandoned or the cxemption under cech shall be re-
duced by one-half,

t Amended Ly Stats 1971, ¢, 1210, p. 2326, § 4.}
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Memorandum F7~26
EXHIBIT 4

Ciaimed Homerptend Exemption

Code of Civil Procedure § 6%0.135 (operative until July i, 1977)

690.23%.  {(a} A dwellitg house in which the debtor, or the fumily
of the debtor actually resides, to the same extent and in the same
amounl, excepl as ctherwise provided in this section, as the deblor
or the spouse of the deblor would be entitied to select as & homestead
pursuant to Title 3 {(commencing with Section 1237) of Pert 4 of
Division 2 of the Civil Code; provided that neilher such debtor nor
the spouse of such deblor has an existing declared homestesad on any
properly in Hhis state,

(b} The excrmption provided in ssbdivigion (v) shail not spply to
a judginent or an abstract thereof which has beesn recorded prior to
the acquisition of the property by the debtor or the spouse of the
debtor or the commencement of residence, whichever last oceurs.

() Property which would otherwise be exempt under subdivision
fu} is subject o executon or forced sale in sutisfuction of judgments
ohtuincd.

{1+ On debts secured by mechnnies, contrzctors. subeoniraciors,
artisang, architeets, bindders, labarers of every class, materialmen’s or
vendors” et ipon the prermises

£21 0 debls seonred by encuinbrances un the promases execubed
and ackowledped by bvsbandg and wife, by a claimmant of & married

person's separate homestead, or by an unmarricd claimond

{3} On debis secured by eocoibranees on the prenses, ceoeyted
and recorded prior to or in comnection with the sacqgusition of the
property. by the debtor ar the spmoase of the deblor.

{(d} Inthe eventof an execution sale, the proceeds of the sale shall
be applied in the following order or prioviiy first, to the discharpe
of all liens and encumbrances, if anv, on the property: second. 1o the
debtor in the amount of the exemption provided by fhus section
third, to the satisfaction of the execotion: and fourth, o the debtor

{e) That portion of the proceeds {rom any sale of propoerty which
is exempt undey this section, which portion represeats the amots!
of such exemption, shall be exeinpt for s period of six aonths from
the dale of receipt of such proceeds.



Mamorendum 77-26

EXHIBIT 5

Clajmed Homesgtead Exemptions

Code of Civil Procedure § 6%0.31 (operative July 1, 1977}

6580.31. (a} A dwelling house In which the debtor or the family
of the debtor actually resides shail be exempt from exccution, to the
same extent and in the same amount, excepl us otherwise provided
in this scetion, as the deblor or the spouse of the debtor wnuld be
entitled to select as a homestead pursuant te Title 5 (comumencing
with Seclion 1237} of Part 4 of Diviston 2 of the Civil Code. For the
purpose of this secton, “dwelling house” means the dwelling house
together with the outhuildings and the land on which the same are
situated. '

{1) The exempton provided is suhdivision fu) does not apply:

(1} Whenever the debtor or the spouse of the debtor has an
exisling declared homestiead o any property in this state other than
pruperiy which is the subject of i proceeding under subdivision (o)
of this section, The existence of o hwinestead declered by the debtor
ar the debtor's spouse under Section 108 of the Civil Code shall not
altect the right of the other spouse to an exempton under this
section.

{2} Whenever a jndgment or absiract theresf or any other
obligation which by statute & given ihe force and effect of a
Judgment tien has been reenrded prior v cither:

(1} The wegutsition of the properiy by the debtor oy the gpouse
of the debtor; or
{tit The commencement of residence by the deblor or the
sponsse of the debior, :
whichever last vecurs

i3} Whenever the excention or forced sale iz in satisfaction of
udgments nhtained:

(3 On debls seeured by mechanics, contracrors, subcontractors,
artisans, erchitects, builders, laborers of every class, or muaterialmen's
or vendors' ens upon the premises;

(it} Cin debts secured by encombrances on the premises executed
and seknowledged by husband and wife, by % clafmant of o married
peraon’s separate homestead, or by an anmarrled claimsnt; or

ity O debts seeured by eacwnbhranies o the premises,
executed and rerorded prior te or in connection with the sequisiion
of the praperty by the debtor or the spause of the debtor.

(e} Whenever a judgment creditor seeks to enforce a judgmant
against u dwelling house, the judginent creditor shel appiv to the
court in the conty i which the dwelling house iy lovated for the
issuaner of a writ of execttion. The applieation ahall be verified and
describe the dwelling house and stute thel etther or bath of the
following Facts exst:

-



(1) The dwelling hiouse 38 not exemnpt, the rersons theyefor, and
{£) that a re:sonable sesrch of the records of the office of the county
recorder has not resulled in the finding of u declared hormestead of
the debtor o1 the spouse of the debtor on the subject dweiling house,
and further, thal @ rewsotinhle search of the records of the county tax
assessor indicates that there s ne curreni homeowner's exemption
claimed by cither the debtor or the spouse of the debtor on the
subject dwelling house, or {1 thel the records of the county tax
assessor indiewte that there is a current homeowner’s exemption
claimed by either the debtor or the spouse of the debtor on the
subject dwelling house bt the judgment creditor belleves for
reasons which shall be statedin the application that the debtor or the
spouse of the debtor s not entitied to the cxemption provided in this
sechion.

i2Y The current vatue of the dwelling house, aver and above all
liens and encambranees therean, exceeds the umount of the

ullowable exempstion.

If an upplication alicges facts solely purstant ta parsgeaph 2 or
the court determines tha! o writ may isase onhe wnder the
circuristances deserihed in paragraph (21, and the conrt in which
the proceeding is proding is o sonicipul of justice conrt, the court
shadl transier further proceedings 1o the superior court, There shall
be no filing fee imposed in Ue superior court apon such a transker.

{d) Upon receipt of a compleie application of o judyment
credilor, the court shall set a time and place lor bearing and order
the debtor to show cuwse why a wril of excention shoodd nob issue
Prior to the hearing, a capy of the order to show eavse, s copy of the
application [iled by the judgment credilar and o copy of the
following notice, in at least 10-point bald type. shall be swrved as
prescribed for the giving of notice of sale of reaf property in Section
6892

"IMPORTANT NOTICE TG HOMEOWNER ANT) BESIDENT

1. Your house is in danger of being sold to watisty o judgment
obtained in court. You may be ubic to protect the house and real
property described in the aceompanying application  from
execution and forced sale if vou ur vour Faniily now actually 1esid-
on the property and presently do not have s declared bomestead
oh any other property in the State of Califoria. YOU (R YOUR
SPOUSE MUST COME TO THE HiEARING TO SHOW THESE,
FACTS.

2. 1 you or your spouse want ta coudost the foreed sale of this
property, you OF yOUr apouse must appedr ol

thawwtion o1 farth us
—— wnd Do prepased Jo answer questons
o8 jdute mnd time)
concerning the stalements soude i the sty bed sprbicution THE
ONLY PURPOSE  OF  TIE  HIGAKING S WL BE To
DETERMINE WHETHER THE PROPERTY OAN DB SOTY:
NOT WHETHER YOU OWE THE MOKEY,

3 FOR YOUR  OWN PROTEOCTHIN, YO SHOPTLL
PROMPTLY SEEK THE ADVICLE (AN STTORMEY IN THIS
MATTER™

S s
L o i“.“



(e} The burden of proof at the hearing shall be determined in the
following manner:

{1) Where the application of the judgment creditor states a claim
of nonexempi status, the debtor or the spouse of the debtor shall have
the burden of proving his or her entitlement (o the exeniption; end

(2) Where the application of the judgment creditor asserts thal
the current value of the dwelling, over and above all liens and
encumbrances thereon, excreds the amount of the allowable
exemption, the judgment creditor shall have the burden of proof on
thal issue.

(N Upon ¢ determination by the court Lhat the dwelling house is
not exempt or that, although exempt, the judgment creditor is
entitled to levy against any excess, it shall tnake an order directing
the issuance of 4 writ of execution. The order shall state whether or
not the dwelling house is exempt und, if not exempt, state that the
fudgment creditor is entitied only to-execution against the excess
over the exempt amount. It shall also specify the amount of the
exemption,

{2} Any such writ of execution issued upon a hearing at which the

debtor, the spouse of the debior, or his or her attorney did not appear.

shall be served in the imanner prescribed for the giving of notice of
sale of reul property in Section 692 and be accompanied by the
{ollowing notice in at least 10-point boid type:

“IMPORTANT NOTICE TO [IOMEOWNER AND RESIDENT

L. Yot were recently served with a court order requiring your
presence at a hearing to determine why the court should not issue
# weit of execution for the foreed sale of your home, YOU AND
YOUR SPOUSE FAILED TO APPEAR AT THE HEARING AND
THE COURT HAS ORDERED THAT YOUR HOME BE SOLD TO
SATISFY A JUDGMENT AGAINST YOU.

2. Your absence at the hearing has contributed to the issuance of
the avcompanying writ of execution, If the absence of you or your
uttorney at the hearing was legally excusable and you believe in good
faith that your home may be enlitled to an exemption from
execution, you should complete Lhe form below and date, sign, and
return the form below no later than . {Insert date no later
than five duys prior to date of sale )

3 FOR YOI OWN PROTECTION, YOU SHOULD
IMMEDIATELY SEEK THE ADVICE OF AN ATTORNEY,

e 00T Ut wnd Return “This Form o) e
iNume and Title of Levying Officer)
o i e eiiiae (Streer Address and City)
tArea Code and Telephone Number
of Lewving Officer)

I declae that niy absence frons the previous hearing on whether
ar ot this property <shoulkd be sold was legally excusable. 1, or my
spowise, evrrenth reside in this praperty and § wish a lurther hearing
sa that Fonay assert mv cxcmption rights under Code of Clivil
Procedur Sectkemr 09031 and contest the sale of my home. 1
tnderstaned that the ootk of the court will notify me of the date and
phwe for os hoarmg o § reteen this form imunediately and rhat §
panst attened tos bearng, ) )

[obeelore nder penalte o perjury that the Toregoing s Lrue and

Cerreey,
3
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Executed on . .. ___al .. .. ., Cdliforaias
Signature of Debtor or Debtor’s Spouse

{h) If the debtor or spouse of the dehtor declares that hiv or hey
absence or the absence of his or her rttorney ot the hearing was dee
to mistaks, insdvettence, surprise or gxcasable neglect and declares
that the subject dweliing house may be entitled to an exempt status,
the levying officer shall, upon receipt of the declurations of the
debtor five days prior to the scheduled ssle dete, concel the sale
pending further orders of the court and transmit the notice forthwith
to the court. Upon receipt of the notice, the clerk shail set a hearing
to datermine whether the writ of execution should be recolled, and
shall glve at lesst 10 days notice to the parties.

(1} Subsequent applications by a judgment creditor within 12
months of & denfal of a writ of execution shall be supporied by &
statement under oath ulleging that there is » inaterial change of
cireusnstwncws affecting the exemption, and setting forth facts
supportng such claimed material changs of circumstances.

{) Inthe event of an exerution sale, the proceeds of the sale shall
be tn the following order and priority: first, to the discharge
of all and encuenbrances, {f kny, on the property; second, to the
debtor, ar the debtor's spouse if such person is the exemption
clainwiat, in the amount of the exemplion provided by this secton;
thiird, to the smtisfacton of the execution; and fourth, o the debtor,
or the debtor’s spouse if such petson is the examption claimant.

{k) That portion of the proceeds from the sale of rea! property
pursuat to an order of the court directing the issuance of & writ of
axsbution pureuant to subdivision (g} of this section, which portion
represents the amount of the exemption, shall be exempt for a period
of stx months from the date of receipt of the proveeds. Where such
exermpt procesds are wed for the purchase of & dwedling house, in
which the debtor or the family of the debtor uctugtly reside, within
a peried of six months following receipt, the subsequently acquired
d shall be exempt From execution and for the purposes of
su {1y and (i} of paragraph (2) of subdivision (b). The
exemption for the subsequently acquired resl property shall heve the
same sffect w if allowed on the date of the acquisiHon of oy the
commancement of residence by the debtor or the spouse of the
debior, whichever lest occurred, In the property previously
determined to be exempt, except with respect to # judgment or
other obligation which by statute i given the force and effect of a
judgment lien against the subsequently sequired property prior to its
acguisition. ' '

SEC. 5. Nothing in this act shall be construed 10 alier, change, or
modify the rights of any lienholder or encumbrancer vested prior to
July 1, 1977, o the operative date nf Chapter 1251 of the Statutes of

E974.
L-»} e
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EXHIBIT 6
- Judgment Lien

Code of Civil Procedure § 674 {operative July, 1977

674, (ad An abnliact of the judgment or decree of any court of
this state, meluding a judgment entered pursuant to Chapter 1
{eoimmenting with Section 1700 of Title 11 of Part 3, or &
iudinent of any court sitting as a small claims court, ar any courl of
recird of the United States, the enforcemoent of which has not heen
saved ot appeat o pirsmaatt o Section 171050, certified by the
elerk, judgze o justice of The courl whore such judgment or decree

was rendered, may be recorded with the recorder of uny counly und
from such recording the judgment ot decree becomes a lien upon all
the real property of the judgment debior, not exempt {rom
execution, in such county, owned by bim at the time, or which he
may afterward and before the lien expires, acquire. Such lien
continues for L0 years from the date of the entry of the judgment or
decree unless the enforcement of the judgment or decree is stayed
on appeal or pursuant to Section 1710.50 by the execution of a
sufficient undertaking or the deposit in court of the requisite simount
of money as provided in this code, or by the statutes of the United
States, in which case the lien of the judgment or decree, and any lieo
ot Uability now existing or hereafter created by virtue of an
attachment that has been issued and levied in the action, unless
otherwise by statutes of the United States provided, ceases, or upon
an undertaking on release of attachment, or uniess the judgment or
decree i3 previously satisfied, or the lien otherwise discharged. The
abstract above mentioned shall contain the following: title of the
court und cause and number of the action; date of eutry of the
judgment or decree; names of the judgment debtor and of the
judgment creditor; amount of the judgment or decree, and where
entered in judgment book, where entry in a judgment book is
red, minuter or docket in the justice court.

(b) An order made pursuant to subdivision (b} of Section 908 of
the Welfare and Institutions Code shall be considered & judgment for
the purposes of subdivision {a) of this section.

(c) With respect to real property containing a dwelling house
judicially determined to be exempt from levy of execution pursuant
to the provisions of Section 690.31, s distinguished from property
subject to a declared homestead created pursusant to Title 3
(commencing with Section 1237) of Part 4 of Diviston 2 of the Civil
Code, a judgment lien created pursuant to subdivision {a) of this
secton shail attach to such real property notwithstanding the
exemption provided by Section 890.31.



