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Hemorandum 77-35 .
Subject" Study 39. 200 - ,nforcement of Judgments {Comprehensive Stat-
' ute—-Redemptiov ﬂlternatives)

) At the May meetlng, the Tommission requested the otaff fo prepare
a memorandum prov1din9 at overview of the different approaches taken by
other s;ates to the problem of depressed prices obtained at judicial
sales of real property. Attached‘to this memorandum as FExhibit 1 is a
table summarlzln? this information. Exhibit 2 is an excerpt from Pro-
fessov Rlensenfeld s casebook which discusses these different approach-
es. Fxhibit 3 contains some provisions concerning power of sale under
a moftgage. | .
- BACKGROUND |

7 .The Commission.has previously decided that the existing scramble
System for redenption from execution [and foreclosure) sales of real
property is in need of revigsion if it 1s to accomplish its purpose to

force the purchaser at the execution sale to bid on the property at a.
price.apprOXLnatlng its fair value.” HMoore w. Hall, 250 Cal. App. 25,
38 Cal. BRptr. 70 (1967). Although redemption statutes also serve the
ouroosenof.giving the debtop.a chence to retrieve the property, the Com-
ﬁission:hae not indicaped any stroap sentliment toward preserving this
function]of the redemption statute, particularly since affording the
debtor'the.right to retrieve the property contributes signiflcantly to
the sacrifice nature of execution sales of real property. The theory
hehind permitiing other lien creditors to redeem is that the property
should be used to satisfy as many creditors as possible.

The arguments for aund apainst redempton, particularly as they re-

late to foreclosure sales, have been summarized as follows:

The statutory right of redempticn has been both praised and
condemned by commentators. It is argued that by allowing redemp-
tion from a foreclosure sale the law encourages mortgagers to he
~less responsible in meeting their inmstallment payments; they know
that even if they defauit they may later regain their property by
redeeming it from the purchaser ac the sale. A more important ob-
jection is that the availability of redemption means that the
purchaser at the foreclosure sale gets a defeasible title. . This

probably discourages outside bidding at the sale since the condi-
tional title is not attractive to investors. Moreover, a period of
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- redemption allows speculation by those entitled to redeem; they may
choose to exercise their right to redeem only if the value of the
pProperty rises. It is also argued that allowing the mertgagor to
remain in possession during the period of redemption permits him to
"milk" the property before surrendering it to the purchaser. On
the other side it is argued that the reasons for allowing redemp-

~ tion outweigh the possible abuses. Such purposes include pro-
tecting persons who purchased the property subject to the mbrtgage,
allowing time for the mortgagor to refinance and save hHis property,
permitting additional use of the property by a hard-pressed mort-
gagor, and probably most important, encouraging those who do bid atr
the sale to bid in at a fair price. By allowing junior lienors to
redeem, the statyutes permit them to protect the security which they
probably would otherwise lose, [Comment, The Statutory Right of
Redemption in California, 52 Cal. L. “ev. B4b, 848 (1964).]

In ldight of these general notions about redemption, the Commission
has tentatively decided to limit che right of redemption to the judgment
debtor and the judgment debtor"é successor in interest and to reduce the
rédemption perind to %0 daﬁs. However, at the last meeting; the view
wasrexpreSSed that even this apprbach might not result in generally
higher purchase prices at judicial sales. In addition, the complexities
of determining who 1is entitled to what'dufing the ;édémptién period.
impelled the Commission toward seeking‘a different-aﬁﬁroach.

The discussion béloﬁ dbnsiders alternatives to redemption which are
utilized in some other states. We do not discuss the variations on the
redemption theme siﬁcé it is aésumed‘that, if redemption is to be re-
tained, 1t will be in essentidily the same form as is set forth in the

draft statute,.

ALTERNATIVES TO REDEMPTIONW

NHo Redemption or Nther Protectivé Measures

As éuggested at the last meeting,'redemption may have two somewhat
contradictory effects—-it is assumed that, in the majority of cases, the
right of redemption acts to depress the price for which the real prop-
erty may be sold:but, in some cases, the existence of the right of
redempfion may inhibit even lower sale prices and, where redemption
actually takes place, it maﬁ be assumed that in some cases it is because
the sale price was low. We have not been abie to find any studies which

demonstrape the actual effect of redemption. The authorities that we



have examined conclude in general terms that the right of redempticn
functions detrimentally more than it achieves its intended purpose.

See, e.g., Madsen, Ejuitablé‘ﬂonsiderations of HMortpage Foreclosure and

Redemption in Utah: A Weed for Remedial Leglblatton, 1976 Utah L. Rev.

327, 333, 353;356; ﬂadway Per1man. A MortbagL Fﬂreh¢ooure Primer: Part

IIT Froposals for Change, ® Clear;nghOUae Rev. 473, 478-479 (1974).

Comment, Statutory Rédemptiﬁn:,The_Enemy_gé_Hbme Zinancing, 28 Wash. L.

Rev., 39 (1953}. Hence, it wight be concluded that the Lest thing to do
is to repeal the redempticn laws and let the market do what it will,
~free of the inhibiting factor of defeasible title. TIn this connection,
it should be noted that as many az 17 states folluw this policy. See
Exhiblt i. | _
Repeallng the redempflon provLuiens without enacting cther protec-
_tive measures . would put real property sales on the same footing as per-
sonal_prppe;ty sales. However, considering the value of real property
iq relatimn to persqngl pfope;ty for the usual individual debtor and.
remembering that California law has always sought to protect against
éagrifice sales of real property on execution and foreclosure, it does

not seem advisable to take this course.

Delayed Sale

CAt the last meeting, Professcr Riesenfeld suggeéted the alternative
of delayln\ ‘the sale for sowe period sach as 90 days after 1eﬁy, analo-
gous to the three-month delay “n the commencement of prcceediﬁés ﬁnder
the power of éalé pfdﬁidéd in a mortgégé. see Civil Zode § 2924 in

Exhibit 3. A'Similar suggestioh was made some veurs ago:

It is submitted that the old, estahlished method of tempering
the wind uo the debtor, nameiyv, by giving him a year in which to
radeem, has failed utter’v- Fos net resylt has been to make the
market unattractive to atyoue e¢xecepo the judgment -reditor, and it

" has thus virtual 1y done away with any warkei other than one
absclutely controlled »v the ~rediter. ‘There has besn no corre-
sponding berefit Lo the dabtor. Tleoretically, he gets time to
raise the money with which to redsew; practically., he seldom, if
ever, can take advantage of his oppertunity. ite would have all

_the benefit he now har il the ry<dempiion period were “abplished and
the sale 1tself were DDQLPOHLd for OF;‘YEdr; He would zlsc have

- the benefit of a szie ln a “reer markes, . . ... The present law,




‘permitting the debtor to retain possession during the period of
rgdemption and to collect the rents, issues and profits without
be%ng accountable to the creditor (until after the period of re-
demption has eikpired) is gimply a gift to the debtor to which he
would not seem to be entitled.. It is also submitted that, in many
cases, the postponement of the sale would serve no useful pﬁ?ﬁose,
and that where there is no presect prospect of a4 substantial in-
crease in the value of the property nor of the debtor being able
Lo pay the judgment there should be no postponement of sale.

- [King, The Enforcement of Morey Judgments in California, 11 So.
Cal. L. Rev. 224, 228229 (1538) {emphasis added, footnotes omitted). ]

The staff favors this approach. The judgment debtor would be
permitted to remain Iin possession of the real property for 90 days after
levy of execution. Preferably, we would avoid problems of entitlement
to rents and profits although there is a need for a precedure to prevent
waste. Compare Civil Code & 2929 in Exhibit 3 {mortgagor not to commit
" waste). This 90-day period would provide the judgment debtor with time
to pay off a smaller judgment by locating other funds or refinancing the
real property (whicﬁ would seem to require a conditional waiver of the
nriority of the judgment creditor‘s judgment lien or execution lien).
Where the judgment debtor has a homestead exemption, a loam could be
obtained on that portion of the value of the real property.

If the judgment debtor is unable to satisfy the lien, the property
would be sold. The property should be much more attractive to potential
.purchasers other than the judgment creditor, however, since it would not
‘be subject to the right of redemption.

| This appears to be a relatively novel apprdach in the area of
execution salés of real property. Indiana provides a sik—month delay of
executlon sales coupled with an upset price of two-thirds the appraised
value. Ind. Code Ann. § 34~1-37-1, T.», 69(3)_(Burns 1973). This type
of scheme could be combined with one or more of those discussed below if
it is felt that additional protection is needed where a sale takes

place.

Additional Features Designed to Protect Apainst Sacrifice Sale

Court confirmation. In theory, all sales could be required to be

confirmed by the court.which would be able to throw out inegquitable

bids. It appears that the standard applied by courts of equity in the
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absence of statutory standards is that the bid must be so grossly in-.
adequate as to shock the conscience of raise a presumption of fraud or
unfairness. Sec éailentyne v. Smith, 205 U.s.rzss {1907) (bid one-
seventh of propergy's valué). ?eqﬁiring confirmation in every case
would obviously bé burdensome, and the lLack of standards would prohably
result in llttle protectlon and varying results. Accordingly, where
court confirmation is required, it is comblned w1th an upset price,

advance bid, or antidef1c1ency feature.

Upset price. A procedure may be provided for determining in ad-
vance the miﬁimum'price fof-which the property may be sold.or for naking
claims within a barticular time after sale that the prlce paid did not
meet the statutorv standard. Tn.ﬂhio for example the property must be
sc]d for at least two-thirds of its appraiSﬂd value whlch accordlng to
the statutp, is to be determlned by three freeholders of the v1c1nity.
Ohio ‘Rev, Code Ann. £§ 379 17, 2329.20 (Lage 1954) The sale must be
confirmed, at which tlme the equ1tv of redemptlon is cut off. Eg; _
fs f329.j], 2329.33, LH “ansas, which also has a redemptlon stétute
the sher1ff is required to make a return to the court whlch confirms the
sale if 1t is in conformity with law ‘and equity. The court may decline
to conflrm if the bid is substant1a¢ly ;nadequate' or may fix an upset
priéé; :Kan; Stat. ° 60;2415(5), {E}‘(1§?6), Three other states'ptqvide
.fqr!uﬁéet‘prices. See Exhibit L. Caiiforhi; provides for upset prices
af 96 percent-of therappraised value in private sales by an executor or
administrator. Prob. Code 5 784. The drawback of any upset price
statute is that it will requlre an appraisal. A procedure could be’
devised where the judgment debtor could petition the court for an ap-
praisal which, if it showed that the property had been sold for less -
than two-thirds of its appraised value (cr some other standard), would
be grounds for ordering a resale,

Advance blds. The finality of a sale mav be continued for a cer-

tain length of time so the judgment debtor may seek z buyer who will pay
a specified amount over the high bid. 1In California, a private probate
or partition sale will be continued if a bid 10 percent higher on the

first 310,000 and five percent higher on addicional amounts is obtained.



Code Civ. Proc. "8 B73. 730, 8?3 740; Prob. Code § 785, orth Carolina
.law prov*des for advance bids on executlon sales of 10 nercent of the
flrst s, DCO, five percent of the excess, with a minimum increase of
$25; to be made withln Ic days after the sale. The increase must be
depoéited‘and an undertaking for the remainder may be required by the
clerk. A resale is then orde ‘ed and, upon sale, is subject to anéther
advancé bid within 10 days. ¥.C. Gen. Stat. =5 l~339.647£5 1-339.¢€8
(repl. wol. 1959). -

Antideficiency. An antideficiency feature may be applied to execu-

tlon sales to nrevent the Judgment debtor from remaining liable where
Vthe real property should have been encugh to satlsfy the judgment. In
Pennsylvania where real property is sold on execution to the Judgment
creditor and it is not sufficient to gatisfy the judgmwent, the judgment
creditor must petition the court w1tnin six months of sale to fix the
fair market value of the property. Satisfaction of the judgment is
granted to the extent of the fair market value. If the petition is not
timely filed, the debtor is released from liability. Pa. Stat. Ann.
tiv. 12, 7¢ 2621.1—2621.1Q (1967). *“ansas provides, apparently at the
court's discretion, for crediting the fair market value of the property
on the judgment in a case where the court holds a heariﬁg to determine
value. Kan. Stat. § 60-2415(b) {1976). An antideficiencyrprovision is
no pfotectich where the value of the property exceeds the amount of the

judgment.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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EXHIBIT 1

Redemption From Executicn Sales and Other Protective
Measures by State

. Note. The 1nformation presented.. in the follewing table is derived
from 5. Rieaenfeld Creditors Remedies and Dehtora Protection 150-151
(2d ed. 1975) (see Exhibit 2) and G, Osbonne, Handbook on the Law of -
Mortgages § 30? (2d ed. 1970) In aame instancea theae sources do not
purport to be ccmprehensive. ‘Hence,- for example, the: list af states
providing for upset prices may be 1ncomplete and, accordingly, the last

.column 1nd1cat1ng states without protective maaaures may be overinclusive.
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EXHIBIT 2

Redempeion

[Excerpt From 8. Riesenfeld, Creditors' Remedies and Debtoxs’' Frotection

149-153 (2d 2d. 1975).]

NOTES

1. When the public sale wes introduced in the United States ae the
standard method of rollecting & money judgment from the debtor’s real
estate or of foreclosing u morfgape the problem arose, how io protect the
debtor against a male of the land st a price far below its fair value. In
the courae of time four methods were developed to that purpose: s) fixing
an upset price below which the land cannnt be wold, b) granting the deblor
and in some jurindictions, other creditorys, the right to repurchase the land
trom the buyer mt the execution or foceciosure aale for the smount bid
by him, the so-called statutory right to redeem, c) providing for & further
public sule nt higher bids, d) prohibiting deficiency judgmenta for the bene-
fit of creditors to the extent that they hought the hnd st less than its fair
value.

A statute permitting debtors to redeem land sold st execution mede
a sporadic appesrance in Connecticut in 1642, 1t was followed by 4 Muasng-
chusetts Act of L1713 entitling the dehtor to redeem land taken under an
execution., Al that time, however, execulion agrinat land, except land sub-
ject {o a mortgaye, wan effeeted in thet jurisdiction by tranafer to the cred-
itor, public sales of land being recognized as a general method of execution
only aa late an the Revivion of 1881 Bee Riesenfeld, Enforcement of Money
Judgmenta in Early American History, 71 Mich.L Rev. 619, at 700 and 702
(197%). The firsl redemption sistute of the type now in use waa cnacted
in New York Act on April 12, 1620, N.Y Laws 1820 c¢. 184, [t granted
redemptian 1iphts to the debtor, hin hairs, executors, administrators and
grantecs and, in the aboence of a rodemgition by them, to lien ereditors, with
the provision that after redemption by oue creditor, oiher ereditors might
rerodgiem Prom the redemplion. The theory of thia grranpement wes the
idea thet the Hnd shonid be utilized to the greatest extent possible to salis-
iv ali creditors hpvange a lion terenn. A slightly different statute was
panged in Tennesses on July 20, 1320, It likewise provided for redemption

by creditors in addition te thet by lhe Jehtor. 2 Laws of Tennesaee Seoth)
827 (18211, Hedemplion statvies wore pdopted by apprommately one-hadf
of the American jurisdiciions. Na redemption ttom execebion sals ia pro-
vided in Conneetievt, Flovids, Tndiana « See TR, 6041, Maryhand, Missouri,
New Jersey, North Unrobina, Ukighoms, Pennsvlvania, Toxae, Viegioia s
other jurisdictiogs not meationcd among the redempteon: sbutes listed in the
following note. New York aholished redemplion {rom execntion sale in 1962
with the adeption of ¢ P.LR.

Statutes aunthorizing or equiring the fixing of upset prices exisl in g
number of states and are in some of them aupplementars to redempiion
provisigna. See, ¢, g., Ind.Stet.Ann, § 34-1-37-1 und TR, 694 Kan.Stat,
Ann. & 80-2485(h): N.M.Stat.Ann, § 242 6, Ohic Rov.f'ode Ann. § 2329 20,
Ckl.Stat.Ann. § 762, Provisions Tor re-iuctioning at higher Lidy are
made in North Carolina and Soutyt Cureling. N.C Gen Stat. §§ 1-3390.64 {o
1330.67; A.C.Code, § 11770, Anti-defiviency legislation covering execu-
tion sales ig found in Peonsvhania, .S 12 § 25211 262111



2. The redemiption pladutes of the various jorisdictions vaiy con-
sidorubly av to the clpaecs of tho pewong coltied Lo siddeem as well ag to
the order of redemption v case that resdemption rights are afforded Lo
Junior eneumbrancers in addition W the owher gasl Bin sueressor in tille,
it im, however, possible to ctupyifly the different pedemplion siatites and ta
alioeste them fo rortuin famibes. This resuits from the general tondeney
of states in borsow nefs from olher juriadicbonm. Hee Hiesenfeld, Law
Making und Legislative Precedent ;1 American bLegei History, 33 Minn L.
Rev. 103 (1948},

a.  In Massechusetbe aid w pember of ollwr atated only the deblor,
hig beirg and assignn or succeasors are eatitled to rvedecr. oo ., Mase.
MGL.A ¢ 236 £ A%, Ky Rev Stet 55 426500, 426540 N H . Rev Stat.
Ann. §§ 2926 and 27, N.M Bial dnn, § ¥4 2.21; ViNisl AwnT. (2
§ 2796, In Kentocky the debtov's redemptiion right ir subject to the
reach of creditors. '

b In the mejorily of redemption siates the sistuloey right toe
redeem i Bevorded to the orrgenal sowes or hig a0eceasor o BUCCCEEOER
in interest as well as fo Heners junior to the lien under which the agle
is held. The order in whivh thy «orious classes of possible redeemers
may exercigse Lheir right of redempbion and the amwount that hua to be
paid oh g redempiion or a possibile re-redemption isg the object of grest
legislative ingenyity.

Two prototypes of redemption statuies con be distinguished which may
be designated an Vin the order of prioritv™ ‘ype and the “scramble’” type.

Under the “in order of priority” type of arrangement the cwner or
hig muccessor bus a certain period within whick Lo redeem,  1f he fails to
do so, each junior lienor bas a cortnin number of dave for redeeming, the
vartous periods sueceeding vach other in the order of priority. This form
of atatuie goverus m Arizona, Arviz.Hev.Siat Ann, 5% 12 1241 and 1282,
Colorado. Colo Rev.Stat. Ann, 55 11892, HIH-D 34 and Minnesola, M5 AL
£ BB0.26.

_ The prevailiug type of eedemplion stetule is the “seramile’ type, It
origingted in Lhe Field Deaft of {he New York Code of Civil Proceduse of
1860, 8§ B4R 47, Thin syubem dthetugh it was met sdopled in New York:

became the law of Alzska, Alaaka Stat. §4 09.05.210 to 09.35.200; California,
Weat's Ann.Code Civ Proe, §§ 7008 to 707; lIdaho, Idshe Code §§ $1-410,
11401 to 15407; Montans, Mort Bev.Uode, 84 6633 to 5841; Nevada, Nev.
Rev.Stat. §§ 21.196 to 21.250; Nurth Dakets, N.IkCentCode §§ 28-24-01 to
14, Oregon, OrRev.Bist 8§ 21526 fo B3804, Scuth Dakois, (with aome
maodificationa), S.D.Complaws Ane. §§ 2851 o 21-6-27., Uteh, tish
Rules of Civ.Frov, rale 8840 Waoshington, Wash Rev.Code Ann, § 6.24.040,
§ 6.24.170 et peg. See Comment, The Striutory Right of Redemption in
Californis, 32 Celif.L.Bev, 845 (17640,

New York did ot adepl the full scramble syatem.  Until ita repeal in
Y952 it reserved a specified peviod exelusively Lo a redemplion by Lthe owner
or hin succossera in interest and oufy upon its expipation without such ve-
demption an addilivns) pericd for redemption and re-redemptibn wae ac-
corded to juring lieners wpdsr the seramble svstem. N.Y., MeKinnev's,
Civ.Prac.Act §§ 724745, This aystem governae in Michigan, M.C.L.A. &8
B00.6062 to BG4, Wisconsin, W.5. A, §5 B72.593 to 64, Wyoming, Wyo.
Stat Avn. §% 1480 1 485,

Other jurisdictions have redemption lnws that are hybrids or variants
of the aystems discussed. Statutes of (hal ralure spply 'n Alabame, Ala.
Code of 1958, Lif. 7, §§ 727 to 743 Arkansas, Ark.Stat.Ann, §§ 30440 to
445; Hhnws=, SHA. ¢ 77, § (B30, sz amended in 1273; lows, 1C.A. &
62%.% to R2R.25; Kanaas, Kun. SiabtAvn. § 2414, diacussed by Hiatlt, Right
of Redemption of Real Property in Kanzas, ) Wash .3, 2R6 (1971}
hentucky, Rev.Stat. §§ 426.220-4526 240 . Tennessee, Tenn.Code Ann, §§ 64—
BO1 to 815, .

o ) —

)

)
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3. Desapite many varisions in detard {here exist & number of wrinci-
plon that are common to the malorily 5 the redemplion sfatictes The mas=t
busie ane j& the rule that cedemplion by the owner or hiz successor in inter-
oet culs off aif further redompliona by lienors or crediters. Fite v. Wood,
194 Tenn. 08, 250 S.W.0d 545 (19523, 1o the prepondersrt meajority re-
demption hy the owner or hiv successsr it intetvrt annuls the anle with
the geauil that liens juwnior Lo those under which the rale wax hield reat-
tach, while redemption by a junior encumbrancer subrogates the redeeming
party to the rights of the purchaser o 8 prior redempiioner. This 1esuil
waually is based on =p express atatutory provisien terminating the cffoct
of the sule upon redemption by the owner and 8 statutory or judicial exten-
aion of thin resall to redelaption Ly a successor.  Trovisions of thia type
ape, for exsmple, Cel, Weat’s Ann Code Civ.Proc, § 703, Colo Rev.Stat. §
118 9.5; Idahe (ode § 11-40%: i, Smith-Hurd AonStat o 7T % 1R,
Mich.Comp.Lawa Ann, § 8045062033 MinnStet. Aun. §§ HBHLET. DHOZT
Mont.Beyv {'sdes Anp. & W BEWE). NevRev.Bint § 21 e2h:, M.y
Century Code Anm. § 28 .24 06, OreRov=tal. § 20660 2N Cemp. Paws
521 -4y Uitak, RO 82§ 51 Wash Hev.Cade, § 624160 Wia Stat,
Anm, § 27245, o amne jurisdictions the seme rosult i implted from oiher
provisions of the redemaption law, For caney itsvoking the e see, Upehureh
v, Wesl, 234 Alr. 504, 608, 176 So TH6, 180 1ty Call v Thunderbivd, BH
U 2d 542, 47h P 2d 169, 25 Cal.itpte. 265 €1862); Hack v Snow, B 1 28,
§68 NK. RIS oty Powers s, Shepry, £16 Minn, 280, 132 NW Zin
1425y MHpple v Neville, B2 Mont PHE a7 Dae. Zid o 1R0H D Hist e
Anderson, TO S 570 19 MW BRI 1845) < Wicdner v Smth, 26 Wik,
4K, 240 NOWL 8T 192). Brfferest mells are voached B tewa and Kawe
nas because of 8 different siructise of. or n speeiiic grevision i, the ap-
plieable redemption law.  Thua fowa a redveming duccesser taken frow
andd clone of ait junior encumbranees, slihongh jupiar judgment lieng (Tas
distinguished from junior morfgages? will reatiach npon redemption by
the judgment debtor bimself, Paylsen v Jensen, S04 fowa 4hd 228 W
457 (19293 Andersen v, Henshaw, 227 Iowa g%, 204 N.W. 274 1,
criticized in Note, Tows Statutory Redemption after Mortpage Foreclesurn,
46 lows L.Rev 72, 77 (1960). In Kansas redemption by edher the gwner or
4 sucrpssor will poi entail veatfachment of junier crcumbrances by virtne
of & spreial provigion to that offort prucied in 1893, nvw Kan Stat Ann. § 80—
241410}, conptraed in Johnaton . Wear, 119 Kat. 287, 9fd Pac. 141 (1422

4. Great doubts prevail with respect to the status of an unpaid portion
of the lien under which the sale wag held. Is it dosmed o be a junier len
during the redemption peried, cntithing the ervditor to redeem from his own
sele?  Doos it reatisch spon redemplion by the vwber or by & grantee to
whoti the owner trepsferred hly intereat before the sele oF during the re
demption period?  The ansxer fo these guesiions determines the advan-
tages or dispdvaniapes of a soecolied “underbid,” see alao Crocker, Boene-
fiviariea Underbid - A Negiected Tool, 44 LA B, Bull 292 (1169), dealing
with sales under powers. '

w) Fhe majerity of Jurisdictione deny a creditor the right to re-
deem from his own exceution or foreclesure gale, chiefly becmure ihe
applicable staiute granis the right te redeem only to lien creditors
junior to the fien under which the sale iz had or a specific mandate to
that effect much as Wis.Stat. Ann § 279 AR(G).  Han Jose Water Uo
v. Lyndon, 124 Cal. 818, 67 Par 481 1190} Clayvton v. Ellis, 50 fowa
599 {1a879); Burwell & Morferd v, Seatile Mumbing Supply Co., 14
Wash.2d 537, 128 P.2d B6% (1936} contra, Firat Nat't Benk . Ellistt,
125 Als. 646, 27 So. T (1889} Fosey v, Pressiey, 66 Ala. 243 (1BT7),
relying on AlnCode, TiL 7, §§ b 98 Crowder v. Seott State Bank,
965 11, 88, B N.E.2d 287, 108 A TR 490, 36 {(938).

b1 1f the judgment debior himsalf redecma, it haa boen held or
stated in dicts that the unirtiefied poriton of the judgment will re-
attach despiie the fact thal p saie was wold thereunder, Simpscil v,
Castle, 52 Cal, 644 (1878}, Kay v. United Mortgape Co., 466 P.2d H4R
(Nev.1870); Cali v, Jeremiah, 246 Ore. b6H, 425 P24 60g (1967),

-—.3-—'"'




Damaseuas Midk o v Morris, 1 Wash app 601, ded 124 G0 { LHES).
A differeni reanli iy dictated 1o Fows by Iowa Cikie Ann. § 62803 Thes
in, however, o aueition whether the reattarhment preserves the eshed
prierity or s subordingte Lo preoxisting junior encwnbrances  The
intter resilt would parellel the staling of & deficoopey judgment alter
a mortgags forevlosure. see Johnsor v, Zebn, 286 115 320, 524, 44 N E.24d
i6, 1B (19421 Elrich v, Lincoln Healty (ol 2850 (e 380, 7R P2
149 (16

oy Convernely, if the debior hge transferred his intereat either
hefore the execution aale or during the redomption peried s the
grantes redecms, the gutherities are in conflics me to 1he aistus of Lhe
unpaid poeriion of the judgment. Te 4 nember of jusisdistions it hax
heen heid that e fudgment is not again = licn, Meore v, Hall, 2hu

CA2E 25 BR ClRpte TO (1987 Fry v Hiky, 6§ CA3 244, 80 Cal

Rpte, T42 00870y, Kave v, United Morlgape Oa 456 P.2d 848 (RNev,

187G}, cottre, the text case asd Flanders v Anmark, 32 Or 1%, b1

Pae. 447 (IRUTY. 1t 15, however, recoguized ih hregen anid Waahing-

ton ny elspwhere thyt neither the unsatisfled poriion of & Torscloned

mortgage nor a deficiency judgment apningt the mortgagor recorded
after u transfer by him of hiz interest would vonstitute & lien tf the
pranice redecms, Call v, Jereminh, 246 Cre. 568, 426 P.2d 562 ¢ 1967} ;

Damaseus Milk Uc, v. Morris, § Wash App. 501, 4670 P.2d 212 (19685

Johnsor v, Zahn, 580 fI. 220 (1942); Gaskin v, Smith, 376 D1 59, 30

N.E.2d R24 (19405,

5. The legal naiure of the remaining rights a#f n debtor whoae real
property hies buen sold ut an execuiton anfe ng well Rs of the rights of the
purchaser thereof daring the redemntion perivd has likewise heen the sub-
ject of judicinl conflict. A number of pourts have held that if the debior
had logal title in fre the execution purchiiser acquires p fee simple defeasi-
ble, while the debtor cetains a reversionary interest. Others have tuled
thet the purchaser sequires only the execetion creditor's lien which will
ripen into title if there is no redemption. The charecierization may, for ex-
ample, be important for Lthe determination of the capacity in which an
execution purchuser. prior {o the expiration of the redemption period run-
ning on his acyuisition, may redeem frown a sebseiguent execution or fore-
closure sale wiler a prior hen ar for the question whether creditors of the
dubtor mey Reguire judicial liens en the jnterest left in him afler Lthe exe-
cution sale for the nurpoese of foimng the ranks of possible cedemptioners.
Thun tn some jurisdiciions a pirchaser sl an axecution pale i= copsidercd 1o
be & successor i interest whese redempiion anouls  differect execution aple
pnider & privr bwn even theaph his intorest itpeli in stitl eubject to redemp-
tion, Tollard v. Harbae, 1380 Ual 380, 71 Bao, 464 11602 Hateman v, Hel-
logg, B8 Cal.Apn. 48% 211 Pac 46 (1822} Montgamery Lumber o 2,
Tultle, §1 STy 486, 216 W, 154 (18271 while others give him only {he
redemrption vights of o len ereditor, Bates v, Matian, 279 lows 1006, 274
MW, 117 (19370, Kendig v MeCall, 155 lewa 186G, 110 N.W 468 (1807
Bugley v. Moetlariby Bros. Co. Ub Min, 284G, 107 NOW, T (14955, Parke v
Hush, 29 Minn 434, 13 N.W. 608 (18RZ;; Mishk Comp Lews Ann. § 800
806102, tenversely, in many Jurishichions the inlerent jeft in the former
gwner duving the redempiion perisvd is considered an snterest in renl prop-
erty Lo which indgment liens moy abbieeh welh the resilt that the judgment
croditor mav redesm from the sale as lenoy, Olark v Mipim, 45 Usl2d 386,
265 P.2d 401, R A L.R.Od 460 (1ubn): Pierce vo Whibe, 204 fowa 1116,
18 N.W. 754 1937 (invniviag Towsa {nde ane, § 62857 Sigier v, Phares,
106 Kan., 116, 18! Pae, 625 (1% Yet, deapile he cradidors’ power 0
subjeci the swners aubsipting rights o Judwment b for purposes of
peeuring redomplion rights as hws vreditoss, in jowas and Kansps the own-
er'a redemption vigits may not be wvied upon and guld on vascntion, Union
Cent. Life Ins v of Ctecinnati v, Fggers, 2132 Tows 1300, 237 MW, T
(1931;: Sigler v, Phares, suprs, {constyuing KanHtatAnn § 602414 k1)
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b or 5

amd 1ol v Southwest Siate Bank v (o, 195 Kan 359, 424 Bod 620
(3967 thalding that & 640 2414 ks dows ual Dar phssage of She ristompiion
righis of a corperate bankrupt fo the trastee in hankrupter1.  In Alabama
the cwner's righi 1o redeem os Blewise assignable, Ll nof, sihjeci ta vy
rid aale on execution or abtachaseet, allthough creditors whe berome duch

during the redemption period e vatitded @ redeem.  Gode of Ala. Tit. 7,
B§ 727, 735, T4
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Hemnrandum 77-35
o o EXHIBIT 3

[Pmcer of Sale, Civil Code ‘#4 2924, 292%. 29291

- Ever_v trmnteriaf aantemst 4
made onlly @ & mcurity for the perfgrma o angther act, Je.
" deemed 4 mOTigARe, awmuﬂ\wheninthrenpeni rppert,

SRURE amﬁtﬁuﬁmm;muai change of possossian, ] ’
1~ deewtd o pledge. “Where, by, g mortgage.cn
u,cfanym&!nmlmpmr.ﬁmermm
- "—.MWKMQ?M&W!NM" mmumade
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¢ %;itﬂ?anhdumﬂbnrtﬂ_OF}kxﬁ

mﬂumoc mhemannerandfnraumemt;em&mwmmrm '

inSeciidef Aredta}mthedeedemted‘pummntwtmmr
: ; “,withnlirgqtﬁmmtn'oﬂtw

for miue andw:lthm mtlee

'aﬁBJﬁﬂ’&ﬁnrthe o

the mail-




" trustor or mﬂgagor

- ;memlmns for 1nsur&nce 'or ad
*‘in- necordariee

'j’f"umed fthe ehiigaﬂap nnti . age.shal
‘ ‘be antl iﬂnaln fn‘ Io‘w&ailﬂ ﬂﬁﬂﬂ{’&!ﬁ"fﬁdme ag if no -

§ 2924c. Cure of default; psyment of arresrages, costs and foon;
: effoct upon soceleration; motice of default; stale-
- mottt

{a) Whenever all or a portlnn of the prlndpnl m of any ohli- '

gation secured by deed of trust or martgage on real. pmpemf lmreltter

-e;emumm.mmuwmmgy&mm@;, hapiigation, be-
-:;mmerbeendmiamddu_ehyreag;; dpfault in pityment of In-
1

obligation ot of

‘W‘Pth’the mrms ﬂfsuch nhﬂgttionar

‘iién"ﬁr enmhhraﬂue ur nmoi-ﬂ _

: "-withi;_l mm’months of the récording of the Hotiee of- :lefagit under
_ : sl or mortgage; If the power of sale therdin is to be
) emt‘:.imd of, otherwise atl imy it prior o eitry-of the docree of
ot &b their suc-
- CORHOTS! 1n interest, mupeetmly. the entive ainount: ﬂmdﬂe under
the tefms of such decd of trust or faorigage #nd e obilgetion se-
Co mumehy {rmmding costs’ nn&expensesacmaﬂsmm en- .
- Iureing ﬂ‘ll? terms uf such obfigation, deed of trust or moflgage, and -~
N trusteca ur qttomeys feos ar*luaﬁy ‘Incirred not excceding one hun-
. dived. dulla;'ﬂ ($100). 1 case’ of ‘8 morigage amd tifay dokars: 5507 in -
~ case of a ‘deed of rust of mre‘ﬁhi[ of 1! mw‘  entine unpald
"_sprlncim.l sumsecwed Whieheuer s grestery otk Mm;)oﬂion

I.’m'cc!asui‘e may puy 16 Hhe beneficiai'y or the i

tthbnbecfue\imﬂ

“Had tocutred, * The ‘provisions of this section shall

.. mot npp@  bands or othier evidefices of - indebiedness Mathortzed or
o pemﬂtted 10be issiied by the Coninilssioner of Cer ,
byt pubﬂt uﬁllty subject 0 t!'te provlsimis of the E'uhﬂcfl?ﬂllth’s Oode

-or made

{b). (1) 'Phe ‘notlce, of 4ny defgult d‘mrlhed in ‘this wection, re-

o corded pursyant to Section 2924, and mailed to aﬂy glerson, pursuant to '
. Section 2024b, Bhlm rontain the follow!ng stntﬂnmt pﬂnt(-ﬁ‘ or wped'
: -ithezeqn o

; NCTHCF
fou may haye the right (o cure the ﬂefauit. Mlbm hemln and

' reinsiate the imortyage or deed of trukty Soction 2674 ef the Civll
- Code pemﬂtn certaln ‘detnults 1o be cured upon' the - payment of the
- amounts reg _
a_porﬁono!pﬂ pa}andlntﬂbﬁwhﬁifmdﬁmiheﬂuehadmd&
" fault occurred:  Where Yeifistatenient is poss

by that section without requiring: payment of that
2, it the default s not

cured within' thiee montha fotlowlng the recorting of ‘tivis notice, the
right of reinstatement will termlnite and tl'le property may be sold.




§ 2924c

To determine 1f reinstatement ls possible and the amount, If any,
necessary to cure the default, contact the beneficiary or mortgagee
ot their successors in Interest, whose name and address as of the date
of this notice Is : at .

(name} {address)

(2) Any fallure to comply with the provisiona of this subdivision
shall not affect the validity of a sale in frvor of a bona fide purchaser
or the rights of an encumbrancer for value and without notlce.

§ 2020, Wasie VT
WASTE. Nopemnwhowlmm-estls ject to the len of a mort-
gage do any act which will substantially lrnpalrthemortgngee’n




