#30. 300 6/16/77
Memorandum 77-43

Subject: Study 30.300 - Guardianship~Conservatorship

At present, under Divisions 4 (guardianship} and 5 (conservator-
ship) of the Probate Code, a guardian but not a conservator may be ap-
pointed for a minor, and a conservator but not a guardian may be ap-
pointed for am adult not incompetent but who 1s "substantially unable
to . . . resist fraud or undue influence.” See Prob. Code §§ 1440,
1460, 1751. However, either a guardian or a conservator may be ap-~
pointed for an incompetent adult. See Prob. Code §§ 1460, 1751.

At the September 1976 meeting, the Commission approved a staff
recommendation that Divisions 4 and 5 of the Probate Code be revised to
eliminate the overlap between them by removing the provisions for ap-
pointment of a guardian for an incompetent adult. Thus, guardianships
would be limited to minors. Conservatorships would continue to apply to
adults as at present.

Pursuant to this decision, the staff has prepared the attached
staff draft of a tentative recommendation relating to guardianships and
conservatorships. The Commission's consultant, Garrett Elmore, has
reviewed this draft. Some of Mr. Elmore's suggestions have been incor-
porated in this draft, others have not; the staff plans further con-
sultation with Mr. Elmore concerning any technical points raised by him
which have not yet been incorporated in the draft. Mr., Elmore will
supply the Commission with a separate memorandum detailling policy issues
he believes should be considerad.

The tentative recommendation Is explalned in more detail in the
preliminary part to the attached staff draft and in the Cooments to the
individual sections. The following discussion supplements the tentative
recommendation by giving additional background information for a few

sections.

Probate Code § 1

Section 1 of the Probate Code recites incorrectly that the code "is

composed of four divisions.'" 1In fact, the code is composed of seven

divisions. The staff proposes to amend the section to read simply:

T

"This code shall be known as the Probate Code.”" Use of the term "code"



" conforms to Section 1 of the Commercial, Education,

in lieu of "act
Evidence, and Fish and Game Codes. Sectlon 1 of the other 22 codes

reads: "This aect shall be known as the Code."

Probate Code §§ 1436-1437
Proposed Section 1436 provides for appointment by a parent of a

testamentary guardian for the child., Proposed Section 1437 provides for
appointment by any person of a special guardian of the estate for the
property which the minor will receive by will from the person appoint-
ing. Under the proposed sections, as under present law, such appeint-
ments are subject to court confirmation on petition. Under present law,
however, it is unclear whether the court is bound by a testamentary
appointment, or whether such an appointment 1s merely persuasive on the
court. See 3 H. Condee, California Probate Court Practice § 2029, at
151 (2d ed. 1964); Schlesinger, Testamentary Guardianships for Minors
and Incompetents, in California Will Drafiing § 10.10 {(Cal. Cont. Ed.
Bar 1965). The staff draft resolves this question as follows:

For a testamentary guardianship of the person, proposed Section
1451 applies the child custody provisions of the Family Law Act (Civil
Code Sectlon 4600). Sectlon 4600 is itself revised to give a testa-
mentary appointee some preference as the child's custodian, but, as
under the Family Law Act generally, the court retains a considerable
measure of discretion to act in the best interests of the child. See 6
B. Witkin, Summary of California Law, Parent and Child § 72, at 4592
(8th ed. 1974). It is also the rule in a majority of United States

jurisdictions that the court retains discretion to disapprove the
testamentary appointee when to do so will serve the best interests of
the child, See Annot., 67 A.L.R.2d 803, 810 (1959).

For a testamentary guardianship of the estate, the court is re-
quired under proposed Section 1452 to confirm a special guardiam of the
estate for the property passed by will unless the court finds the ap-
pointee unsuitable., If the testamentary guardianship is of the general
estate, the court '"may" confirm if it finds the appointment to be in the
minor's best Interests; such an appointee is given third preference
behind the person appointed or confirmed as guardian of the person of

the minor and behind a living parent.
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Probate Code § 1631

Section 1631 concerns the powers of a guardian of an adult incompe-

tent person pending an appeal from the order of appointment. The gen-
eral rules concerning the extent to which proceedings in the trial court
are stayed pending appeal are set forth in Sections 916 through 923 of
the Code of Civil Procedure. The basic stay rule is set forth in
subdivision (a) of Section 916:

{a) Except as provided in Sections 917.1 through 917.9 and in

Sections 117ha, the perfecting of an appeal stays proceedings in

the trial court upon the judgment or order appealed from or upon

the matters embraced therein or affected thereby, including en-
forcement of the judgment or order, but the trial court may proceed
upont any other matter embraced in the action and not affected by
the judgment or crder.
Section 1631 of the Probate Code restates the basic rule that ''[a]n ap-
peal from an order appointing a guardian for an incompetent person shall
stay the power of the guardian," but provides an important exception:
The court appointing the guardian may, to prevent injury or loss to
person or property, authorize the guardian to act as though no appeal
were pending. Section 1631, however, does not apply to guardianships of
minors. In re Strattom, 133 Cal. App. 738, 73%, 24 P.2d 832,
(1933).

With respect to guardianships of minors, the basic stay rule of
Section 916(a) of the Code of Civil Procedure set forth above applies,
as does a specific exception to the stay rule set forth in Section
917.7. See 6 B. Witkin, California Procedure, Appeal § 151(1), at 4145
(2d ed. 1971). Section 917.7 provides:

The perfecting of an appeal shall not stay proceedings as to those

provisions of a judgment or order which award, change or otherwise

affect the custody, including the right of visitation, of a minor
child in any civil action, in an action filed under the Juvenile

Court Law, or in a special proceeding . . . ; provided, the trial

court may in its discretion stay execution of such provisions

pending review on appeal or for such other period or periods as to

it may appear appropriate . . .

Thus an appeal would appear to stay the powers of a guardian of the
estate of a minor, but would not stay the powers of a guardian of the
person of a minor unless the trial court in 1ts discretion so ordered.

The staff-proposed revision of Section 1631 would (1) apply it to
minors where it had not been previously so applied, (2) make explicit
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the application of Section 917.7 of the Code of Civil Procedure (ne stay
unless ordered) to guardianships of the person of a minor, and (3)
change the rule that an appeal stays the powers of a guardian of the
estate of a minor by conferring discretionary power on the trial court
to authorize the puardian to act to prevent injury or loss to person or
property during the pendency of an appeal. Although it has been sug~
gested that "{i]n the case of a minor's puardianship there seems to be
no reason for such an exception to a complete stay as has been made in
the case of an alleged incompetent,” In re Stratton, supra, the staff
does not agree with this wiew,

Probate Code § 1852

In its present form, Section 1852 gives a conservator of the

estate or of the person and estate the powers granted to a guardian of
the estate or of the person and estate of an incompetent 1n Chapters 7,
8, and 9 of Division 4 (guardian and ward), and, if granted by the
court, the additional powers authorlzed by Section 1853. The precise
effect of these provisions is not entirely clear.

First, a number of the provisions of Chapters 7, 8, and 9 of Divi-
sion 4 have to do with the duties of the guardian rather than powers.
See, e.g., Sections 1501-1503, 1512, 1534a, 1536, 1550, 1551, 1553,
1556.3. It is not clear whether Section 1852 imposes these duties on a
conservator. However, it has been said that 'there is no clear dis-
tinction" between a power and a duty, and "each may usually be spoken of
interchangeably." W. Johnston & G. Zillpitt, California Conservator-
ships § 5.1, at 152 (Cal. Cont. Ed. Bar 1968).

Second, some of the powers given to a guardian which do not require
court approval are duplicated by provisions in Section 1853 (conserva-
torship) which do require court approval. See, e.g., Sections 1501
(second and third sentences), 1508, 1517, 1533, 1538.6.

Third, some of the guardian'sz powers which do require court ap-
proval appear to be duplicated in Section 1853. See, e.g., Sections
1506, 1507, 1516, 1530a, 1537, 1537.5, 1538, 1540, 1557, 1557.1.

Fourth, some of the guardian's powers are duplicated in Division 5
by sections other than Section 1853. Compare Section 1505 with Section
1857; compare Section 1558 with Section 1856; compare Section 1560 with
Section 1911.



Fifth, five sections in Chapter 7 of Division 4 apply by their
terms to minors only and, hence, are not presently incorporated by
Section 1852. These are Sections 1504, 1509, 1511, 1512, and 1518.

Finally, there are powers granted to a guardian in Division & which
do not appear in Division 5, and which should therefore be incorporated
by Section 1852. See, e.g., Section 1537; W. Johnston & G. Zillgitt,
supra § 5.43, at 191.

In view of the uncertain scope of the provisions incorporated by
reference by Section 1852, any extensive revision of that section will
be hazardous. The staff proposes to revise the section in two respects.
First, the staff proposes to delete the phrase "of an incompetent’ from
the reference to the powers of a guardian. Thus, Sectilon 1852 will
purport to incorporate the powers provisions of Division 4 formerly
applicable only to guardians of minors. These are Sections 1504, 1512,
and 1518.l Section 1504 (support of minor out of own estate) is paral-
leled by a substantively identical section in Division 5, i.e., Section

1857, and thus its incorporation makes no substantive change.

1. Two additional sections of Chapter 7 of Division 4 apply only te
minors but do not confer powers on the guardian. These are Sec-
tions 1509 and 1511. Section 1509 provides that a contract for
attorney's fees for services in litigation for a minor is void
unless approved by the court. Section 1511 provides that, when the
court in which the litigation is pending approves an attorney's fee
for services rendered to a minor, the court may direct that the fee
be paid to the attorney with the balance of the judgment payable to
the guardian ad litem or the general guardian. Cf. Code Civ. Proc.
§ 373.5 (reasonable expenses of guardian ad litem, including coun-
sel fees, shall be determined by the court and paid as it may
order). If litigation is prosecuted or defended for an incompetent
adult by a conservator as authorized by Section 1853, attorney's
fees would appear to be allowable to the conservator by Section
1908 ("every conservator shall be allowed the amount of his reason—
able expenses incurred in the execution of his trust, including
. . . reasonable attormeys' fees"). It would thus appear to be
unnecessary to deal further in Division 5 with the subject embraced
by Sections 1509 and 1511,



Section 1512 {court may impose "conditions not otherwise obliga-
tory” for "care and custody’ of minor’s property) parallels Section 1853
(additiounal powers). It is not clear whether Section 1512 authorizes
powers not authorized by Section 1853. The staff proposes to leave the
resclution of this question to case law development.

Section 1518 permits the guardian, with court approval, to maintailn
in force a minor's insurance contract. Section 1518 will properly be
applied to conservatorships of a married minor by Section 1852 as re-
viged.

Second, the staff proposes to add to Section 18352 a provision that
"the court may grant to such conservator the powers which a2 court may
grant to such guardian.” This will make clear that the court in a con-
servatorship proceeding may grant to the conservator the powers which a
court may grant to a guardian under Sectioms 1506, 1507, 1516, 1530a,
1537, 1537.5, 1538, 1540, 1557, and 1557.1.

Respectfully submitted,

Robert J. Murphy TII1
Staff Counsel
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#30.300 o _ o _ 6120777
. - STAFF LRAFT
TENTATIVE- RECO:MENDATLON
relating to NNt
CUARDIANSRIP AND CONSERVATORSHIP LAW

Introduction

California's guardignship law, WwHich may be traced back to the
first legislature in 1850, was codified as Division 4 of the Probate
Code in F931.1 Under present law, a guariian may be appointed for a
minor or an incompetent adult.z Since an adjudication of incompetency
fs required for appointment of a guardian for an adult, expérienté'ﬁas
shown that many people and their familles have avoided guardianship
‘proceedings because of the stigma associated with sﬂﬁh”éﬁ"adjh&iCation.s
#s a résult, a comprehensive tofiservatorship statite wés enacted in 1957
as Division 5 of the Probate Code providing for apﬁointmeﬁt of a conser-
vator for a broad-category of adults inineéd”of:pfoféhtivé supérviéibn.&
" ‘Under the conservatorship provisions, an adjudication ‘of inc0mpetency

may be made5 but is not required

EEE

I, See generally Turrentine, Introduction to the California Probate
Codez in 52 West's Annotated California Codes, Probate Code 1
"~ {1956): Cupp, McCarroll, & McClanahan, Guardianships of Hiuors1 in
.1 California Family Lawyer 8§ 16.3-16,5, at 597-99 (Cal. Cont. Ed.
Bar 1962). [There are numerous provisions relating to guardianship
scattfered elsewhere throughout the codes.

2. See Prob. Code §% 1405, 1460.

3. Lord, Conservatorship vs. Guardianship, 33 L.A. B. Bull. 5, 5-6
(1957) [hereinafter cited as Lord]; 32 Cal. St. B.J. 585 (1957); W.
Johnstone & G. Zillgitt, California Conservatorships § 1.2, at 3
{Cal. Cont. Ed. Bar 1968) [hereinafter cited as Johnstone].

4, Johnstone, supra §§ 1.2, 3.1, at 3 53.

5. An adJudicamlon,of incompetency may be made under Division 5 by a
finding in the order of appointment that the conservatee is a
person "for whom a guardian could be appointed.' "Board of Repents
State Univs. v. Davis, 14 Cal.3d 33, 38 n.by-435: 533 P.2d.1047,:

n.6, , 120 Cal. Rptr. 407, nb, __ (1975).

6. Lord, supra ét”S—ﬁ; Johnstone, supra & 1.2, at 3.
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. broadened to .embrace child custody generally, including.guardianship.

-well accepted and have come into widespread use throughout the state.

‘ Although at the time Division 5 was enacted it was thought that
eventually conservatorships would replace guardianships,? the guardian-
ship provisions were retained to give the bar and the public time to
become familliar with the conservatership proceediug.8 Thus, there is at
present an overlap between Divisions 4 and 5: Protective proceedings
for a minor may be brought only under Division 4, protective proceedings
for an adult who is not incompetent may be brought only under Division
5, but protective proceedings. for an Ipcompetent. adult may be brought
either under Division 4 or Division 5. .

The Probate and Trust Lay Committee of the State Bar of California
has considered the possible.consolidation of guardianghip and conserva-
torship‘law; and in 1974 recommended that guardianships be limited to
minors, that conservatorships be retained for adults, and that the

matter be referred to.the California Law Revision Commission for study

--and revisicn.;o The Commission has been authorized since 1956 to study

. certain aspects of guardianship,11 and that authority has since been

i2

Pursuant to this authority, the Commission has prepared this tentative

recommendation to limit guardianships to minors and to retain conserva-

torships for adults.

Overlap Between Guardianship and ‘Conservatorship

‘Since tﬁé'énactment of Division 5, conservatorships have become
o 13

At the same tiﬁe,-fhe provisions for guafdiaﬁshiﬁ of minors have differ-

ent antecedents and different purposes and are largely irrelevant to the

7. Lord, supra at 6; Johnstbne,:supra § 1.2, at 3.

S Tes

‘8.  Johnstone, ‘supra § 1.2, at 3.

9, W. Johnstone & C. aillgltt, Introduction to California Conservator—
ships Supplement at xi (Cal. Cont. Ed. Bar 1976).

10. Minutes of the May 18, 1974, meeting of the Probate and Trust Law
* Committee of the ‘State Bar of California (unpublished)

11. See 1956 cal. Stats.; es. Ch A2,
12, See 19?2 Cal. Stats., Res. Ch. 27.

13, W, Jchnstone & G. Zillgitt, Introduction to California Conserva-
torships Supplement at xi (Cal., Cont, Ed. Bar 1976},
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4 A
suhject of conservatorships ! The {ommission therefore recommends that

guardianships be retained for minors, that conservatorships be retained
for adults, and that _the redundant provisions for guardianship of .an in-

competent adult be elimlnated.

Separate Divisiops for Guardianship and Conservaturshlp

The Commission has considered the possibility of comsolidating into
ene dieisicnjof the P:qbate Code the provisions for guardianship and
) consefvetership as inifially suggested by the State.Bar Committee on
Probate and Trust Law.¥5 However, the Commission recommends tetaining
the guardlanship provisions in Division 4 and the conservatorship pro-
visions in Division 5. While there is some statutory duplication in the
two divisions,16 their preservation in separate form will”facilitate the
”developmeﬁt of each body of law in a manner cmsistent with the purposes
" of each. Moreover, wholesale fenuﬁbering and redrafting of sections

willl be avoided, thus minimizing the extent to which pfeE£itioﬁe:s will

L1147, Johnstone, supra § 1.1, at 3.

15, Minutes of the May 18, 1974, meeting of the Probate and. Trust: Law
Committee of the State Bar of California (unpublished]

16. Compare, for example, the following sections. of Divison 4 of the
" Probate Code with the corresponding sections of Division 5

FRSS

Division 4 Division 5 7
(gUardlan and ward) {conservatorship) :
§ 1483.1 -§ 1803
£ 1486 § 1805
§ 151¢ £ 1862
§ 1550 § 1901
§ 1554 § 1905
§ 1554.1 § 19086
§ 1555 § 1507
§ 1559 § 1909
§ 1560 § 1911
§ 1561 § 1910
§ 1580 § 1951
§ 1640 § 2201
§ 1641 § 2202
§ 1642 8 2203
§ 1643 § 2204
§ 1644 § 2205
§ 1645 § 2206
% 1646 § 2207



”_be required to relearn the law of guardianship and conservatorship To
some extent, statutory duplication may be reduced by incorporating by

reference provisions of one division by the other.l?

Revision of Lonservatorship Law Limited .

} Since the basic purpose of the revision of Divisions & and 5 of the
Probate Code as recommended by the Commission is to eliminate _the pver-
.lap between rnem,rDivision S=--which now appiiee only_;o_ednlte-fmag
__generally‘be:iefr-inraet. However, the revision of Division 4 so that
.it no longer‘eppiiee tonincompetent persons necessitates the addition of

2 number of provisions to Division 5.

Community and Homestead Property Transactions

Chapter 2ZA (commencing with Section 1435.1) of Division 4 ‘provides
& procedure for court approval of a transaction involving community or
homestead property where at least one of the spouses is incompetent,
without the necessity of appointing a guardian or conservator.ls,,81nce
the term "incompetent" is defined to refer to an adult,-19 these provi-
~ sions should be relocated in Division 5 and the references to guardian-
ship should be changed to references to conservatorship. - The obsolete
provisions . of Chapter 2A ‘relating to management and control of community
-propertyzc should be. revised to reflect that either spouse has the
management and control of~suchfproperty 21 The prov1sions of Chapter 2a
requiring that both spouses Join in any conveyance of the separate
property of one spouse which is subject to a homestead,22 and requiring
written consent of the other spouse for a conveyence of community per-

sonal property,23 should not be continued. These are special provisions

17. See, e.p., Prob. Code §§ 1702, 1751, 1852, 2151.
18. See Prob. Code §§ 1435.3, 1435.18. |
19, Prob. Code § 1435.2.

20. Prob. Code 5§ 1435.16, 1435.17.

21. Civil Code §§ 5125, 5127,

22. Prob. Code § 1435. 16

23. Prob. Code § 1435.17.



applicable only in the context of Chapter 2A, and no -such joinder or

: Ny N c s 2
‘conseént is required under the Civil Code. 4

Married “inor o

' Since DlViSlOn 4 (guardian and ward) will be limited to minors
k”under the Commission s recommendation, it will no longer be necessary to
'Fprovide in D1v1sion 4 for an adjudlcation of incompetency ‘ The minority
of the proposed ward, together with a shoaing of the need for appoint-
Vment of a guardian,25 will constitute the grounds for such an appoint-
.”ment.‘ The married minor, however, presents a spec1al 51tuation.
. Under existing law, no guardian of the person of a married minor

“may be app01nted solely by reason of such minority \26 And, 1f the 3p-

I

'pointment of a ‘guardian was nade solely ‘because of the ward s minority,
marriage of the ward terminates the guardianship of the person.ZT The
Commission recommends codification of an. express provision authorizing
protéetive proceedings for a married minor uhder ciréumstances when such
‘proceedings would be appropriate for an edult.“28 * Such a'pfovision

- should be located in Division 5 rather tham im Division 4 since Division
5 is concerned #With proceedings where the oroteoted person’ is ﬁeotally
or physically impaired in some way, and many unnecessary provisions may

thus be elimimated from Division 4.

24, See Civil Code § 5125 (community personal property); 5-B. Witﬁin,
California Procedure, Enforcement of Judgment § 34(b){2), at 3415
(2d ed. 1971) (married person's separate_homestead}.u

25, Under Section 144C of the Propate Code in its. present iorm,
guardian may be appointed for a minor when 1t appears necessary or
convenient."” 4 SRR

26. Prob. Code § 1433.

27. Prob. Code § 1590(1).
28, A conservator of *he person may be appointed for an adult Who is
“unable properly to provide for his personal needs for physical
health, food, clothing or shelter." Prob. Code § 1751. A conser-
vator of the property may be apppinted for an adult who, among -
other things, is substantially unable to ﬂaoage his own financial

resources, or resist fraud or undue influencen Id e
. . . : R
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Conservatee s Capacit; to_ Contract-

Since under the Commlssion s recommended revision a.guardian may no
longer be appointed for an adult, the ground for appointment of a con-
servator for a person "'for whom,a guardlan could be ap901nted under
Division 4" 29 should be deleted from Div1510n 5. ulnce appointment of a
'conservator on this ground was the only manner in,nhich the court could
withdraw the conservatee 5 capacity to mahe a contract or eoneerence,ao
the provision should be replaced with a new provision authorizing the
“Court’ to provide in 1ts order of appointment that the conservatee lacks
the power to make a conveyance or contract or lacks such power in excess
of a specified money amount. This will preserve the effect of former
‘law and yet avoid 'the necessity of a stigmat121ng adjudication of incomv

?'petency

Rev151on of buardianship Law

) The CommiSSion recommends that Division 4 (guardian and ward) be
revised so that it will .continue to apply to unmarried minors but will
. Bo longer apply to incompetent adnlts. tlany provisijons applicable only
:to.incompetent adnlts mey_thns be removed from Division 4. The provi-
sions for appgintment‘as gnerdian of the person should be made con-
sistent.with the child custody provisions of the Family Law Act,?} and

separate provisions should be written for guardianship of the estate.

Incompetent Adults

The provisions for app01ntment of a guardian for incompetent per-
sons and for restoration to capac1ty32 should be repealed A number of
other procedural provisions which relate only to incompetent adults

‘sHould also be repealed; 33 these include provisions added by the 1276

29. Prob. Code § 1751.

30. See Board of Regents State Univs. v. Davis, 14 Cal.3d 33, 38 n.6,
43, 533 P.2d 1047, n.6, ____, 120 Cal. Rptr. 407, n.6,
(1975). S " =
31." Civil Code §§ 4600, 4601.
32~q=Prob Code §§ 1405, 1460—1&?2 7
33." E.g., Prob. Code §§ 1500 i, 1500 2, 1606, Section 1606 1s express-
ly limited to an incompetent person. Sections 1500.1 and 1500,2

are not expressly so limited, but that is the apparent intent of
the sections,

-



Legislature . for visitatien to the ward by a court investigator and for
- 34 '

- perlodic court review of: the guardianship.

R | S
Guardian of the Person of a ﬁlnor

Section 1437 of the Probate Cede sete forth the order ef ﬁfefefence
for appointment as guardian of a minor. The Commission's tonsultant on
- .-child custedy, Professor Bripitte 1, Bodenheimer of the U.C. Davis Law
School, recommended in 1971 -that, eith*respect té gudrdianship of ‘the
-vpergan, the Probate Code previsions ‘gshould be confordied to the c¢hild
custody provisions of the Family Law Act with the ultimate goal of "
having uniform stand4rds regardless of ‘the nature of the'custody prok
teeding.35-=51nce that recommendation was made, two decisibns”cdnstfeing
Section- 4600 of the Civil Code, which applies by its terms to "any
proceeding where there i& at issue the custody of a minor chiid " have
held :that- the standards for custody of Section’ 4600 apply to guardian-
ship proceedings and take precedence ovet the Probate Code provisions 36
The Commiissjon recomménds that’ the guardianship provisions ofethe Pro-
bate Code be conformed to the present state of the law by fepeeliﬁg the
order of preference of Section 1407 as it applies'toigudrdfaﬁship'ef'the
person and py expressly incorporating by reference in the guardianship
statute. the standards for child custody contained in the Family Law'Act.

'Guardian of the Estate of a Mlnor

Although the order of preference for selection of a guardian con—
tained in Section 1407 of the Probate Code applles by its terms to
guardianships generally, its primary concern is with guardiaﬁships of
the person or of the person and estate and not with guardianships solely

of the estate.BT The Commission recommends that a guardian of the o

LI B PR

34, Prob. Code § 1500.1. ,
35. Bodenheimer, The MultlpliClty of Child Custody Echeedings~—Prob—
lems of California Law 23 Stan. L. Rev. 703, 731 (1971).

36. Guardianship of Pankey, 38 Cal. App.3d 919, 934, 113 Cal. Rptr,
858, (1974); Guardianship of Marinmo, 30 Cal. App.3d 952, 958-
59, 106 Cal., Rptr. 655, (‘973}, cf. In re B. G 11 Cal.3d &79,
695-96, 523 P.2d 244, L 114 Cal. Rptr 444 (1974) (apply~
ing: Civil Code Sect10n 4600 tn Juven1le court proceeding)

37. Estate of Rosin, 226 Cal. App. 2d 166 170, 37 CalJ Rptr. 830
(1964).




estate be selected in accordance with the minor's best interests and
that the court be given guidance in selecting from among those otherwise
equally entitled by an advisory order of preference comparable te that

now set forth in Section 1407.

Testamentary Guardianship

: Under existing law, there are three sets of provisions for appoint-
ment of é testamentary guardian.38 First, any person may appoint a
spgcial guaygian ofn;he estate fof’;he property the minor will receive
from the person. so appointing.39 If such appointment is made by a
parent for é child of that parent, it may be done by will or by deed; if
by anyone else, it may be by will only. 40 Second, a parent may appoint
a general guard;an by will or by deed for a child of that parent,  to
take effect 9n'Fhe parent’s death.41 Finally, a parent of an unmarried
incompetent adult child may appoint a general guardian by will or by:
deed, to take effect on tﬁe parent's dea_th,42 Each of these various
testamentary appointmentsris subject to cpﬁrt confirmation upon peti-
tion, 431but it is not clear whether the testamentary appointment is
binding on the court-or is merely persﬁasive.ah

The Commission recommends that the provisions for appointment of a
testamentary guardian for an adult incompetent person be deleted from

Division 4 (guardian and ward) and not he carried over into Division 5

38. Prob. Code $§ 1402-1404.
39, Prob. Code G 1402,

40. Id.

41. Prob. Code § 1403. Written comsent of the other parent is required
if consent would be required for an adoption of the child. Id.

42. Prob. Code § 1404, ilritten consent of the other parent is re-
quired. 1Id. If the incompetent person 1s married, the testamen-
tary appointment may be made by the spouse. Iid.

43. Prob. Code § 1405.

44, BSee 3 H. Condee, California Probate Court Practice & 2025, at 151
CT (2d ed. 1964); Schlesinger, Testamentary Guardianships for Minors
and Imcompetents, in Falifornia Will urafting § 10.10 (Cal Cont.

- Ed. Bar, 1965).




{conservatorship). There is no provision in Division $ at preseat for
the appeointment: of a testamentary conse.rt.rar:cn:.£FS Under- Section 1753 of
the Probate Code, however, the "nominee" of a parent is entitled to some
preference for appointment, and it may be that the court will treat a
purported appointment of a conservgtor for an adult chlld by will as
such a nomination.dé llth respect tc property to be left to an incom-
petent adult, the creation of a testamentary trust is a preferablg

‘alternative to guardlanship 47

_ The Commlssion recommends that the nrov1sions for app01ntment of a
testamentary guardian for a minor be contlnued w1th the exception that
the rafg1y'usedas app01ntment ay deed be discontlnued for appointment of
a spgtialrguardian of the estate, The appcintment by a parenat of
géﬁeral guardian by deed should be pgeserved,:ppgever} S0 that;thetr
patent's written wishes will ba given some eftect although uot_exprgssed
in a will. |

The Commission recommends that éppoiﬁtmeﬁt of a téétéﬁentéry guard-
ian ‘not be binding on the court but that the appointee be given a statu-
‘tory preference. Whers the guardlanship is of the minor's person, the
Family Law Actiéhould apply so that the standard will be unifgrm regard—
less of the nature of the proceeding. The order of pféfeténce for child
custody in tﬁé‘Fémily Law A.ct49 should be reviséd so that, among persons
equally'entitléd‘in othérlrespects s custody of the chiid, pféference

will Be given to' the testaméntary éppointee.: Where the guardlianship is

45. Schlesinger, Testamentary Guardianships for Minors and Incompe-
©  tents, in California Will Drafting % 10.8, at 312 (Cal. Cont. Ed.
Bar 1965). : g

46. Cf. Guardianship of Waish, 100 Czl. App.2d 194, 155-97, 223 P.2d
322, (1950} (copy of will not yet probated admitted into evi-
dence to show "wishes of a deceased parent’ under Probate Code
Section 1407). : : =

47. BSee Schlesinger, Testamentary Guardignships for Minors and Incom-—
petents, in California Will Drafting §§ 10 50-10.61, at 331-37
{Cal. Cont. Ed. Bar 19&5). o

48. Cupp, McCarroll, & !McClanahan, Guardianships of Minors, -in 1 Cali-
fornia Family Lawyer § 16.11, at 603 (Cal. Cont. Ed. Bar 1962).

49. Civil Code § 4600.

e



of the minor's estate, a similar preference for the testamentary ap-
pointee should be codified in the guardianship provisions of the Protate
. Code.. '

Temporary Guardian

"' The guardianship law provides for appointuent of a ”special-guard-
1an" of the estaté pending court determination of the petition for ap~
pointment of a guaidien.50 This provision is analogous to provisions
for appointment of a temporary conservator.51' Unlike the temporary
—'conservatorship provisioﬁs which permit both a temporary conaervator of
the person and of the estate, the guardianship law is limited to special
guardianship of the estate.52 It may be desirable in some cases to have
a temporary guardian pending appointment of a guardian of the person.
The guardianship provisicns should be’ expanded to permit app01ntment of

‘a temporary guardian of the perscon or estate,

Uniform Veterans Guardianshlp Act

The Uniform Veterans Guardianship Act” 33 constitutes one chapter in
D1v1510n 4 and provides for the app01ntment of a guardlan when necessary
for the payment of benefits by the Un1ted States Veterans Administra-
| tion.54 If the ward is an adult, the proeeeding may be termed either a

guardianship or a conservatorshlp 55 ‘however, in either cage, the
proceedlng is governed by the provisions of the Uniform Veterans' Guard-
7 ianship Aet and by those provisioqs of ?iv1sion 4 which are not incon-

sistent with the act.56

50. See Chapter 14,5 (commenc1ng with bectiou 1640) of Div1sion 4 of
the Probate Code.

51. :See Chapter 1l1 (commencing with Section 2201) df Divisicn 5 of the
. Probate Code. . .

52.  Compare Prob. Code § 1640 with Prob. Code § 2201.
_?3,; Prob. Code §§ 1650-1669.

54, See Prob. Code § 1651.

55. See Prob. Code § 2151,

$6. See Prob. Code §§ 1669, 2151.

~10~



If the proposed ward or comservatee has property in addition to
benefits to be received from the Veterans Administration, a guardian or
conservator should be appointed for the management of such property.S?
Thus, it is possible to have a conservator appointed and governed by the
provisions of Division 5 with vespect to the general estate and governed
by the provisions of Division 4 with respect to the veterans' benefits.
The Commission therefore recommends that, if the proceedings under the
Uniform Veterans' Guardianship Act are for an adult or a married minor,
they be termed a conservatorship and that the provisions of Division 5,
rather than Division 4, be applied in such proceedings to the extent

they are not inconsistent with the act.

57. See Estate of Vaell, 158 Cal. App.zd 204, 2i0-12, 322 P.2d 579,
{1958} .
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09930

ithe Comulssion's recommendation woulé be effectudted by enactment

of the following measure:

{Tosart nere bill titie}
the people of the State of Zalifornia do enact as follows:-
REVISICON OF GUARDIAKSEIP A0 CO4SERVATORSHIY LAY

654000
Civil Code 4-4600 (amended)

SEC.. .. Section 4500 of the Civil Code is amended to read:

4600,  (a) In any proceeding where there is at issue the custody of
a minor child, the court may, during the pendency of the- proteeding or
at  any time thereafter, make such order for the custody of sweh the
child during ##s wninority as may seefl necessary or proper. If a child
is of sufficient age and capacity to reason so as to form an intelligent
preference as to custody, the court shall consider and give due weight
to #is the child's wishes in making as award of custody or modification
thereof.

{b) Custody should be awarded in the following order of preference:

ta3 (1) To either parent according to the best interests of the
child.

€b¥ (2) To the person or persons in whose home the child has been
living in a wholesome and stable anvironment.

t¢3 (3) To any other person or persons deeiced by the court to be
suitable and able Lo provide adequate and proper care and cuidance for

the child. Zf persons equally :ntitled in other respects to the cus~-

tody of the child, preference is to be ziven to the . person appointed as

guardian of the persou of the child pursuant to Section 1436 of the

robate Code.

{c) before the court makes any order awarding custody to a person

or persons other than a parent, wirhout the consent of the parents, it

~12-



shall make a findinyg that an awars of custody to a parent would se
detrimental to the child and the award to a nonparent 1is required to
serve the best interests of the child, .llegations that. parental cus-
tody would be detrimental to tie child, other than a statement of that
ultimate fact, shall not appszar in the pleadings. The court may, in its

discretion, exclude the public from the hearing on this issue.

Comment. Section 4600 1s amended to add the second sentence to
subdivision (£)(3) to assure that testamentary appointment by a parent
of a puardian of the person of a child will be given preference regard-
less of the nature of the custody proceeding. This preserves the effect
of former Probate Code Sections 1403 and 1403 to the extent they pro-
vided for testamentary appointment and confirmation. of a guardian of the
person. See Probate Code Section 1436 and the Comment thereto. Prior
law was not clear whether the order of preference under Section 4600,
uhich applies to “any proceeding shere there is at issue the custody of
a minor child,” superseded the Probate Code provisions for testamentary
appolntment of a guardian of the person of a minor. 3See Guarcianship of

tlaripo, 30 Cal. App.3d 952, 3I58-95%, 106 Cal. Rptr. 655, . (1973).

269/014 -

o

Probate Code § 1400 (Part neadinyg) {added)

SEC. . & part heading is added to Division 4 of the FPrebate

{ode immediately uyreceding Chapter 1 {commencing with Section 14U0) to

read:

PART 1. GUARDIANSHIF OF BHINORS

Comment. This part governs the appointment, powers, and duties of
persons appointed or confirmed by the court to take care of the persom
and estate, or person or estate, of a minor other than a married minor.
{ther provisions of law may apply to p%otedtive preoceedings for minors
in certain cases. 3See, e.g., Part 2 {(commencing with Section 1e501)
{Uniform Veterans' Guardianship Act}: Mvision 5 {commencing with Sec-
tion 1701) {conservatership for married minor); "elf. = Iast. lode

Sy 3350-5371 (conservatorship for rravely disabled minor).

‘-lj-‘



| | %69/016
Probate Code §§ 1400-1410 (repealed)

SEC. « Chapter 1 {(compencing with Section 1400} of ivision 4
of the Pratate Code is vepealed.
wote. The text of each sectierm in Chapter 1 of odvision 4 is set

out in the Appendix. The disposicion of each section is lndlcated in
the Comment that follows the text of the section.

4697017
Probate Code §% 1400-1405 (added)
SEC. . Chapter 1 (commencing with Section 1400) is added to
Division 4 of the Probate Code, to read:
CHAPTER 1. GENERAL PROVISIONS )

16/595
8 1400. Definitiong’ h

1400. As used in this part, unless the context otherwiéé'réqﬁi£es:

{a) "General guardian” means a guardiam of the person or of the
general estate of the ward, or of both.

(b) "Guardian' means a person appointed to take care of the person
or estate of a ward, or both.

(c) "Person” includes A corporation, trust, or other entity, 4s
well as a natural persan.

(d) "Speecial guardian” means a guardian of less than all of the
ward's estate.

(e} "Temporary guardian’ means a puardian appointed pursuant to-
Chapter 1& 5 (commencing with Section 1E843),

{f) "ward means a ninor for whom a guardian is appointed.

Comment. Subdivision {a) of Section 1400 continues the second
sentence of former Section 1401 except that the reference to the ward's
estate ''within this state” is not continued. A ceneral guardian may
deal with personal property of the ward even though it is located out of
state. 1In re Estate of Boutz, 24 Cal. App.2d 644, 648, .76 P.2d 154,
(1938). S : o

Subdivisions (b) and (f) co1tinue the substance of the first two

sentences of former Sectlon 140J

~l4-



Subdivision (¢) is new. Subdivision (d} supersedes the third
sentence of former Section 1401. Subdivision (e) iz new and is to

distinguish between 3 temporary zuardian and a special puardian.

, 5697021
§ 1401. Confidentiality of relationship o

1401, The relation of guardian and ward is confidential and is

subject to the provisions of law relating to trusts.

Conment. Section 1401 continues the fifth sentence of former

Section 14006.

969/023

2

5 1402, Control of guardian by court

1402. In the management and disposition of the person or property
committed to a guardian, the guardian may be regulated and controlled by

the court.

Comment. Section 1402 continues the substance of the last sentence

of former Section 1400Q.

969/029

§ 1403. . lLaw governing practice and procedure

1403, Lxcept as otherwise specifically provided in this part,
practice and procedure and the making and entry of orders under this
part are governed by the provisions of Division 3 so far as they are

applicable.

Comment. Section 1403 continues the substanée of former Section

1606 as enacted by Chapter 281 of the Statutes of 1931.

9697032

& 1404,  Guardian ad litewm

1404.. The .provisions of this part do not 1limit the power of a

- court to appoint-a guardisn 3¢ litem as provided by law.

Comment. Section 1404 continues the substance of former Section
1607. TFor provisions relating to a guardian ad litem, see Civil Code
Section 42 and Code of Civil Procedure Sections 372-373.5.

-15=



$649/033

Probate Code ¢ 1433, DRestriction on appointment of guardian for
married minor (repedaled) '

SEC. "« Section 1433 of the Probate Code is repealed.

4335 He gusrdian shall be appeintcd ef the sersen of a mRrEted
se

doeh mINorIsFs und ue sgardian. shatd be

= Syi=ira

Comment. Former Section 1433 is superseded hy Section IAEO;

2607034
Frobate Code § 1433 {(added)

SEC. ___ . Sectiom 1433 is added to the Probate Code, to read:
1433, Whenever. it appears to the satisfaction of the superior
court by verified application of-the minor concerned that the consent of
a4 parent or guardian 1s necessary to permit hospital or medical care or

enlistment in the armed services for or by a minor of the age-of. 16
years or over residing in the State of California and that such minor
has no parent or guardian available to give such comsent, the court may
summarily- grant such consent, . No fee shall be charged for proceedings

under this section.

Comment. Section 1433 continues former Section 1444, .

$69/035
Probate Code: $§ 1435.1-1435.18 (repealed) .
SEC: __ . Chapter 24 {commencing with Section 1435.1) of Division

4 of the Probate Code 1s repealed.

Commeﬁtt The substance of fermer Chapter 2A {commencing with Sec-
tion 1435.1) of Division 4 is revised and reenacted as Chapter:IZ
(commencing with Section 2250) of Division 5 {conservatorship).

Note. The text of each section im Chapter 24 of Divisicn 4 is set
out in the Appendix. & disposition table for the chapter is included in

the Appendizx,



09/580

Keading of Chapter 3 of Division &4 of the Probate.Code (amended)

SEC. . The heading of Chapter 3 (commencing with Section 1436)

of Part 1 of Livision 4 of the Trobate Code is amended to read:
CHAPTER 3. APPOINTMENT OF GUARDIANS EOR =INSRS
992/901

Probate Code 5§ 1436-1437 (added)

SEC. __. Article 1 (commencing with Section 1436) is added to

Chapter 3 of Part 1 of Division 4 of the Probate Code, to read:

Artiecle 1. Appointment by Will or Deed

§ 1436. Appointment of general guardian by parent by will or deed

1436. Subject to confirmation pursuant to Section 1453 or 1454,
either parent of a minor child living or likely to be born may appoint,
by will or by deed, a guardian of the person, peneral guardian of the
estate, or both, for such child to take effect on the death of the
parent appointing. . Written consent of the other parent is required if
such consent would be required for zn adoption of the child and such

parent 1s living and capable of consent.

Comment. Section 1436 continues the substance of former Ssction
1403, Appointment of a general guardian pursuant to this section is
subject to court confirmation. Sections 1451 (guardianship of person)
and 1452 (guardianship of estate). In the case of a guardianship of the
person, the court on confirmation applies the standards of Civil Code
Section 4600 (Family Law Act). Section 1451(a). Although the testamen-
tary appointee is given a preference for custody under Section 4600(b)(3),
the coﬁrt retains discretion whether or not to confirm,

For cases in which consent of a parent to adoption of a child is

required, see Civil Code Sections 223-224,

969/049
§ 1437. Appointmen: of special guardian of the estate by will

1437. Subject to confirmation pursuant to Section 1452, a person

may by will appoint a special guardian of the estate for the property of

-17-



@ minor, living or likely to be born, which the minor may take from the

person by the will,

Comment. Se tlon 143I continues the substance of former SLction
1402, making clear that a testamentary guardlanbulp may only be created
for 'a minor and eliminating the rarely used appointﬂent by deed See

Cupp, ticCarroll, & McClanahan, Guardianshlns of _idnors, in 1 California

Yamily Lawyer & 16.11, at wDB (Cal oont. Bd. Bar 1%62)}. 4 special
testamentary‘guardianohip under Section 1437 may coexist with a general
'éuardianship; the special guardianship controls the property thus- re-
‘ceived, and the general puardianship controlq the balance of the estate.
'§gg_Guardlansh1p of Joaquin, 168 cal. App.2d 99, 101, 335 P.2d 507,
(1955). 4 guardianship pursuant to this section is subject to court

confirmation upon petition. Section 1452 (guaidianship of estate),

969/036

fieading of Article 2 of Lhagter 3 of Division 4 of the Probate Code
- (added)}

SEC. « An article heading is added to Chapter 3 (comﬁeﬁcing

with ‘Section 1440) of Part 1 of Division 4 of the Probate Code, 1mmedi—

ately preceding Section 1440, to read:

Article 1, Prooedure

.969/041
Probate Code ¢ 1440 (amended)

SEC. ___ . Section 1440 of the Probate Code is amended to read:

1440. (a) When 4t appears neecsusasy of convendeaty the Egé soporior
court of the county in which 2 minor resides or 'is temporarily‘doﬁiciled,
or In which a nonresident minor has estate, may:appoint'or confirm a

guardian for h#s of the person and estate, of person or estade- estate as

provided in this chapter. The appointment or confirmation may be made
upon the petition of a relative or other person on behalf of tﬁe minor,
or on the petition of the minor, if 14 or more years of age. '

(b) Fhe court may fsuue lefters of bﬁaféiﬁﬂﬂni? ower the sovssy oF
extatey SF bothy of more then cme miro® dpon the sawme aﬁ?iie&fiﬁﬁ7 #n f&5

diserctionr UGhen there is an appiication for mote ehan one mtneFy #he

~1t—



EOHYE may¥ Pofmit 2 foint oF Sepurate bound 4n sush sattipte appiicasdens The

petition of a nonprofit charitable corporation shall include in the caption

the name of a responsible corporate officer. 1f for any reason such officer

should cease to act as the responsible officer hereunder, the corporatlon

shall f11e with the court a HOtiCL ot the name of the euccessor resp0151ble

offlcer and the dqte of succession.

(c} If the petltioneL for guaruianshipﬁ-other than for the eatate
ehclus1ve1y, is a nonfelatlve not named in a will as guardlan the
petitioner shall serve a copy of the 1et1t10n upon the State Department
of Health and proof of suLh service shull be shown to the-eourt at the
time of the hearing on the petition. In additlon, a petition for guard—
ianshlp, other thar for the estate exclusively, by a nonrelative not
named in a Nlll as guardlan shall contain (1} an allegatlon that, upon
request by an ageney referred to in Seciion 1440.1 for information
relating to the investigation referred to therein, the petitioner will
promptly submlt the information requested {2) a discloeure of any
petltion for adoptlon of the minor who is the sutject of the guardian-~
ship petition by the petitiocner for guardianship regardless of when
filed; and (3) an allegation as to whether or not the petitioner's home
is licensed as a foster family home.

{d) If the petitionmer for guardianship files a petition for adop-
tion of the minor of whom.he ie seeking guardianship after the guardian-—
ship petition is filed, he shall amend the guardianship petition to

discloee such fact.

Comment, The first clause of the first sentence of subdivision (a)
of Sectilon 1440 that authorized appointment of a guardian when it ap-
pears ‘'necessary or convenient” is superseded by Sections 1451 {guardi-
anship of person} and 1452 (guardianship of ecstate).

The provision formerly found in subdivision (b) that related to
issuance of letters of guardianship for more than one minor on the same
application is continued in Secticn 1453(a). The provision that related
to a joint or separate bond is continued in Section 1480(b).

--New subdivision (b) continues the substance of .the fourth sentence

of former Section 14G0Q,. . = .. : : KR
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J5/592

Probate Code § 1441 {amended)

SEC.- . . Section 1441 of the Probare (ode is amanded to read:

"1441.  bBefore making the appotsimcats appointment or confirmation,

such notice as the court or @ judge thereof desms reasonable must he
given to the personm having the care of tae minor and to such relatives
of the minor residing in the state as the court or judge deems propér.
In all cases notice nust be given to the parents of tlie mimes miﬁor;'iﬁ
living, or proof made to the court that their addresses are unknown, or
that, for other reason, such notice camnot he ziven. Xotice shall not
be giver to the parents or other relatives of 2 minor who has been
relinguished to a licensed adoption agency or who has been declared free

from the custody and control of h4s the parents.

Comment. Section 1441 is amended to malke clear that the notice
provisions of the section apply to court confirmation of an appointment

of a pguardian made by will or by deed under Section 1436 or 1437.

963 /044
Probate Code § 1443 {amended}

SEC. . Section 1443 of the Probate Code is amended to read:

1443, The probation officer in the county in which the petition
for appointment of guardian of a mincr es Tredmsetent po¥sea 1s pending,
shall make an investigation of each case whenaver he is requested so to
do by a judge of the superior court. In the event that a netition for
guardianship is filed for a minor of twe years of age or under and the
_ person petitioning fer appointwent as guardian is not a relative of the
minor, the court shall regulre the probation officer to make ‘an investi-
gation.

Comment. Section 1443 1s amended to delete the reference to ap-
pointment of a guardian of an incompetent person. This part applies
only to guardianship of a minor. See Sectioms 1451 (guardianship of
person) and 1452 {(guardianship of estate) and the Comments thereto.
Compare Section 1754 (appointuent of court invesiigator in conservator-

ship proceeding).
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965 /046
Probate Lode § 1444 (repealed)

o
=

C. - Section 1444 of the Probate Code is repealed.

¥

844 Phepever $5 qubesys o the safisfactdon of the superier eceours
by werifted application uf the adnep coneeimed that the conseus of g
Parent of fuardism f9 AvecosSesFy €6 pusmgs nospitatl of medieat eare op

er oF by 2 minor of the sge of 16 FEGFY
saiifornia and that soeh =ine¥ has ae
ﬁafené OF guardian swvailable to give sash Sonscaty the court may summardds

o fee shall be ehazged for proceedinas qaadey +hds

Comment. Former Section 1444 is continued in Section 1433.

1

: ) Y69/0438
Probate Code 5§ lﬁSO-léS?_{added)

SEC. . Article 3 (comrencing with Section 1450) is added to

Chapter 3 of Part 1 of Division 4 of the Probate Code, to read:

Article 3. Court Anpointment or Confirmation

§ 1450, . Ho guardian for married minor

1450. - (a) Xotwithstanding any other provision of this pért, no
-guardian shall be appointed or confirmed of the persoun and estate or
‘Person or estate of a minor who is or has been married and who hﬁéu
-complied with Section 4101 of the Civil Code.

{b) Nothing in this section precludes appointment of a conservator
of the person and property or person or property of a minor described in

subdivision (a).

Comment. Section 450 supersedes former Section 1433, which pre-
cluded appointment of a guardian of a married minor solely by reason of
ninority. Section 1450 makes clear that proceedings for a married minor
in need of protective suparvision may be brought pursuant to Division 5

(conservatorship). See fection 1751 ard Comament thereta.
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L92/552

1451,  sppointment or confirmation of guardian of the person

1451,  (a) Upom petition as provided in this chapter, 'the court
may, when it appesrs necessary or convenient, appoint a guardian of the
person: of 4 winor, or confirm an appolntment made pursuact to Section
143¢. In appointing or confirmin: the guardian, the court is governed
- by the provisions of Section 4602 of the ivil Code, relating to custody
of a minor. '

(b} Sectiou 4601 of the ivil Code applies to the dward to a parent
Or grant to-any other person of reasonable visitation rights in a guard-

danship proceeding.

Comment . Sectioh 1451 applies only to a guardian of the sersbp of
a minothr Proceedlﬂgs for an adult in p;ed of protective supervision mnay
be brought pursaant to nivision 5 (conservagorshlpj
Subdivision (2) of Secrion 1451 supersedes the portions of former
Sections 1403 through 1409, ana the first sentence of subdivision (a) of
former Section 1440, that related to rnuu_rdlanshlp of the person of a
minor. uubu1v151on {al} 1ncorporates by reference Section ﬁaGD of the
" Civil Code, which applies ro any proceedlng vhere there is at 1ssue the
custody of a minor child, 1nclud1ng a-guardlanshlp proceeoing, See,
e.g., Guardianship of harine, 30 Cal. App.3d 952, ©58-955, 106 Cal.
Rptr. 655, _ (1973). | |
Former Section L406 permitted 2 minor over 14 years of age to _
neoninate a guardian, but the court had considerable latitude in approv—
ing or disapproving trhe minor's nominee. _égg'Guardianship of Kentera,
41 Cal.2d 639, C42-644, 262 P.zi 317, .~ (i%533): SGuardianship of
dose, 171 Cal. App.2d 477, 680-681, 340 i.2d 1045, . {i259). Section
1440€a) preserves the standing of & winor 14 years of age or ‘older to
petition as a party in 2 guardianship proceeding for appointment of his
or her'own guardian. ' Civil {nde Section 44600 requires the court to
consider and give due weight to the minor's preference
‘Subdivision (L} coaifies the rule that the court nay in a guardian-
ship proceeding grant vigitation rignts. Zee Guardianship of Ross, 6

Cal. App. 597, 599-600, 92 F. 571, (1907) .

-



821503

1452, appointment: or confirmation of guardian of the estate

1452, Upon petiticn-2s provided in this chapter, tue court:

{a) Zhall confirn the appointwent of a special guardian of the
astate made pursuant to S=zciion 1437 unless the court uetermices that
the approintee is unsuitable.

{bt) uay, when it appears nacessary or convenient, appoint a general
or special guardian of the astate, or may confirm the appointment of a
genaral guardian of the estate wade pursuant to Section 1435, In ap-
pointing or confirming the puarcian, the court 1s to be guiddd by what
appears to be for the bost interest of the winoxr and, if the minor is of
Sufficient age to form an intelligent preference, the,court;may consider
thét_preference in dete:mining the question. Of persons équaily-enti—
tléd in other fespects te the guardianship of the estate of a minor,
preference is to be-given as follous:

(1) Tﬁ Fhe person appointed or confirmed as guardian of the person
of the mipdf; _ - ‘

(2) fp a parent of fﬁérﬁinor, As between parents claiming the
guaraiansnip aaversely to.each other, neither is entitled to priority.
‘ ‘(3) To the persen appointed pursuant to Seciion 1436.
(A}‘To a trustee of a fund to be applied to the minor's support.
{5} To a relative of the minor.
{6} To the nominee of a person specified in paragraph (1), {2), or

(53.

Comment, Section 1452 applies only to a guardian of the estate of
a ninor. Proceedings for an adult in need of protective supervision may
be brought pursuant teo vivision 5 (comservatorship).

Subdivision {(a} and the porticn of subdivision (L) that relates to
~confirmation continue the portion of the last sentence of former Section
1405 that related to confirmation of a testamentary guardian of the-
estate of a minor. Prior law was not clear vhether appointment of a
testamentary guardian was binding on the court or was merely persuasive.
2029, at 151 (2d

e

See 3 1. Condee, California Prohate {ourt Practice

ed. 1964} 5Schlesinger, iTestameutary Guardianships for Hiinors and Incom-

petents, in California #ili vraftiny % 10.10 (Cal. Comnt. id. BLar 1965},

Subdivision (a) requires confirmation oi a special testamentary guardilan
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unless tie court Jetermines that the agpointee is ansuitable. Suabdivi-
sion (%) permits confirmation of a general testamentary guardian io the
court's discretion, as in the case of & Judicial appointment.

Tiie first sentence of subdivision ()} continues the portion of tae
fivet sentence of foruer Section 1435 that related to appointment of a
ceneral guardian of the estata of a winor with the welztion of lau uape
that tune court may apgpoint a zeneral zuardian <hen nc puardian aas been
appointed for the purpose by will or by deed.” A zeneral puardian may
coexist with a special testamentary suardian of the cstate, with the
latter controlling the property received by will or by deed. 5ee Guard-
ianship of Joaquin, 168 Cal. “pp.zd 99, 101. 335 P.ud 207, _ (19es).
However, no new general guavdian may be appointed wheu an existihg |
general guardian is serving until the existing guardian is removed or
the appointient is vacated. See Guardianship of Kimball, 30 Cal. App. 24
Bo4, 887, 1oz ¥.26 612,  (1347). |

The second sentence of-subdivision (L) continues the first sentence
of former Section 1406 inscfar as it related to appointment of a general
guardian of the estate of a minor. In determining the best interest of
the minor, the court should bLe ruided by tie propesed guardian’s ability
to manage property as wall as lLis or her concern for and interest in the
welfare of the minor.

The third sentence of subdivicion (o) continues the order of pref-
erence of former Section 1407 insofar as it related to guardlanship of
the estate of a minor. Tormer Section 1407 relatec primarily to guard-
ianship of the person or of the serson and estate rather than to guard-
ianship of the estate onlv. Ystate of rosin, 226 Cal, App.2d lag, 176,
37 {al. Rptr. 430, _{l1nt4). fection LA45Z relates soleiy to puardian-
shiy of the estate. A&s under [ormer laws, the order of preierence is

advisory only. See Cupp, Hclarroll, & seilanahan, Guardianshigs of

2inors, in 1 California Wamily Lawyer 3 14,20, 28 512-513 {Cal. Cont.
EBa. Bar 1962). Paragraph (1) is new; because a guardian of the verson
and a guardian of the estate ares ao longer selected by the same criteria
under Sections 1451 and 1452, paragraph (1) is desipgnec to encourage-
appointment of a siagle persou by creating a preference for th: guardian

of the person as the guardian of the estate. The second sentence of

YA



paragraph (2} continues former Saction 1409 fnsofar as it related to
guardianship of the esitate. Jppointment by a deceasec parent of a
teneral testamentary guardian of the estate is advisory only under
subdivision (b}, but such an appointment is piven a preference by para-
graph (3). T¢de clarifies 2 natter that was unclear under former law.

See 3 .. {ondee, supra I 202Y%, at l4u-13Z. TFaragraph (6) is new, it is

derivad frow Section 3-410 of the Uaniform Probate tode.

[% 1453. Reserved]
T9Ef%10

£ 14%4. [wltiple guardians; multiple iratds

1454, (a} The court, in irs discretion, may appoint more than one
suardian or may appoint a guardian for more than one minor on the same
application. 7

(b)) Where two or more guardians are appointed as coguardians, each

shall be governed and liable in a1l respects as a sole guardian.

Comment. The:portion of subdivision (a) of Section 454 that
perilits the court to appoint ¢eguardians contlnues a portion of the
secomnki csentence of foruwer Scction 1405. The portion that permits the
court to appoint a puardian for more than one minor on the same applica-
tion continues a provision forwerly contained in subdivision (&) of
Section 144G. Subdivision (b} continues the third sentence of forper
Section 1405.

If the court appoints multivle guardians or appoints z guardiarn: for
several wards, the court may. permit either a separate Lond or a joint

and several bond, Section 1480(c).

202/911

1455, Yho may ke appeointed puardian

1455,  (a) Either of the feollowing may be appoiuted as guardian of
the person and estata, o7 person or estate.

(1) & natural person.

(2) A nonprofit charitable corporation incorporated in this state
whose articles of incorporaticon specifically authorize it to accept
‘appeintments as guardian and which has been providing care, counseling,

or financial assistance to the proposed ward under the supervisicdm of a
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registered social ~orker certified by the .Loard of sehavioral Science
eraviners of this state.
(b) A trust company, as define¢ in Section 07 .of the Financial

Code, may ve appointed as puardian of the estate anly.

comment, Section 1455 coutinues the substance of the thirg sen-
tence of former Zection 1407 with the weletion of the reference to
guardians of “incompetents. This part applies only toc iuardianship of
a4 ninor. See Sections 1451 [guariianship of person) and 1452 {guardian~

ship of estate) and Comments thereto.

924920
Probate Code 45 1460-1463 (repealed)
SEC. . Chapter 4 {commencing with Section 1469} of Uivision 4

of the Probate Code is repealed.

'Comment.- Fdrmer‘Saﬁtions 1460~1403, whiéh related to_apﬁointment
of guardians for 1nc0ﬂpetaﬁt yerbons, are not continued. ﬁivision.&
applles only to guardLanshlp of a wminor. q’c Sections 1451 (guardian-
ship of pﬂrson) and 1452 ("uardlaqsh1p of estata) and the Comments
thereto. o -

Prcéeedings:for an adulf in need of protective supervision may be
brocught under uivisioﬁ 3 (conservatorship). Provisions in Sivision 5

that are bubatantlvelj similar to former Sections 1460-1463 are in Sec-

tions 1751-1754.1,

dote. The text of each section in Chapter 4 of .ivision 4 is set

[

oui in the Appendix. Comparable prov1&15ns of Tivision 5 are indicated
in a table in the Appendix. T

w5202 1
ProLate Lode .3 1470-1472 (repealed).

SEC. . LChapter 5 {(commencins with Section 1470 of diviston 4
p “

of the Probate Code is repeale:d.

Coumert. TYormer Sactions 1470-1472, which related to restoration
to capacity of an incompetent adult, are not continued. Division &
~applies omly to guardianship of a winor. Sce Sections 1451 (guardian-
ship of person) ‘and 1452 (guardianship of esstate) and the Comments

-thereto.
p T



Frogeedings for an adult in need of protective supervision may be
brought under division 5 (conservatorship). FProvisions in “ivision S5

that parallel forver Sections 1470-1472 are in Section Y755,

.ote. iue text of eaca section in Chapter 5 of Uivision 4 is set
out ir the Appendix.

U63/185

Probate Code . 1450 {ameaded)
' SEC. . GSection 1480 of the Frobate Code is amended to read:

1480. f{a) Before the order appointing a guardian takss effect and
before letters issue, the person aproluted must take an cath, which must
be attached to or endorsed upon his the letters, that he the persenm will
perform the duties of hLis the office as such guardian according to law
and, except as otherwise provided in Section 1480.6 and elsewhere in
this division, must furnish a bond to the wardy with ward as provided in

subdivision (b).

(b) The bond shall have two or more bersons or an authorized surety

COmpany as Surety,‘to be approved by the judge 1f the gurety 1s not an

authorized surety eowparyy snéd company. The bond shall be in such sum

as required by the order, which sum shall be not less than twice the
value of the personal property and twice the value of ihe probable
annual rents, issues and profits of all property beleonging to the ward
or, witen the bond is given Oy an authorized surety company, not less
than the value of the personal progerty and the probable annuval rents,
issues and profits of all property belonging to the wards anmd ward. The
bond shall be couditioned that the guardian will faithfully execute the
duties of n#s the trust according to law.

{c) If tiie court appoints rore than ona fuardian, or appoints a

guardian for more than one minor, the court nay provide that the bond

shall be separate or joint and several.

Cowment. Section 1430 Is amended to divide the former section into
subqivisions {a} and (b), to add subdivision (¢}, and to make gther
technical revisions. Suadivision (c) continues a portien of the second
senteuceiof former Secrion 1435 (relating to coguardians) and a portion
of a provision formerly found in subdivision (b) of Section 1440 (relat—

ing to more than one guardianship in a single petition}. The language
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(A

formerly fourd in Section 1444(b) las been revised fo authorize a joint
and several bond rather than a “jeoint" ben: as fortwerly provided. For

r

provisions. authorizing the apjyeointment of nore than ons [uardian, or a

guardian for more than oune ninor, see Section L454.

0%/5%3

Frobate Code & 1482 (added)

SEC. . Section 1427 is added to the Probate lode, to read:

1432, {a) As used in this section:

(1} "Account in an insured savinzs xad loan association’ means one
Or oore accounts in one or wmere insured savings and lcan associations
and has the same wmeaning as in Section L5314,

(2) "Bauk means one or more banks in this state.

(2) "Trust company’ means one or more t{rust companies authorized to
transact a trust business in this state.

{b} Hotwithstanding any other provision of this part, in any pro-
ceedings for the determination of the anount of bond to be required of a
suardian (vhgther at the time of the appointment or subsequently), when
it appears that the estate of the ward includes money or securities
which héve been or will be deposited in a2 Lank or frust company, or
money which has been or will be invested im an account in.an insurad
savings and loan associatien, upon concition thai such money or securi-
tie; yill not be withdrawn except on authorization of the court, the
court may in its discretion order such money or securities so deposited
of such money so invested, and may exclude such deposited or invested
property from the computaticn of the amount of the. bond, or may reduce
the awount of bond to be required with respect to such mongy or securi-
ties to such amount as tne court deems reasonahle. 1ne petitiomer for
létters of guardianship way (1) deliver to any bank or trust company any
such mbney or securities in his possession, (2) Jeliver to any insured
savings and lean associatien any such money in his possession, {3) allow
a bank or trust company to_rgtain any such money or securities already
in its possession, or (4} allow such association to retain any such
money already invested with it. 1In any event, the petitioner shall

. secure and file with the court a written receipt including the agreement



of the bank, trusi company, or association that such morey or securities
shall not be allowed to be withdirawn exceut on autuoriz.ition of the
court.  I; so recelviny and retaining such nonegy or securities, the
bank, trust company, or association shall be protected to the same
extent as though it had received the money or securities from a ferson
to whom lettzrs of puardianship had been issued.

(¢} If the estate does not exceed ten thousand dollars (510,000},
the court may require that the mopey in the estate be ueposited in a
bank or trust company or be invested in an account in on insured savings
and loan association subject to withdrawal only upon the order of the

court. Iu such case, no bond shall be required of the cuardian.

Comment. Section 1432 coutinues former Section 14D5.1 and the

fourth seantence of former Section 1405,

99274823

“Probate Code § 1500 (amended)

SEC. . Section 1500 of the Probate Code is amended to read:
1500, (2) Every guardian of the person has the care end custedy

care, custody, and control of the person of his werd the ward, and the

Hanggement of his esfafer of +he sare snd eustody of £he peFsen of his

ward or the Babssement of his eotuter sceording o the ordex of appesnE~

i

menty Hngt: degatdy diseharifeds oy onsit his ward 4s restered &8 espae-
ity pursuant o Chapter 5 {commcneing with Seetion +470} of this divi-
miony whichever shell aceur £4r-ic gs in the case of &he Auardtanship
oFf £ne person of o miners anedd the mipsF seaekes the dre 8f matuFisy
of marriedsy ofy &z +#9 the pusrdisnchip of his estates until the ward
aitains his materity o5 provided §5 Sectden 25 ef fhe GLivil Cedex

The guardian o# a mimer also has charge of the education of the mimer~

Hh

The guardian of the pefsern of 3 ward and may fix the residence of the
ward at any place in the state, but not =lsewhere without thne permission

"of the court.

(b} Zvery guardian of the estate has the managemont gg'the ward's
estate, o
Ho pefson for wher a sosrdiar ef the pessen has been appotated

Bhat: be piaced dn 2 mental besdsh seestment fueiddéy against hds wiilc
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Comment. Section 1500 {s amended to dalete the provisions relating
to termination of guardianshiy and the provisions relating to guardian-—
ship of an incompetent person. Chapters 11 {(commencing with “ection
15350) and 12 {commencing with Section 1330) concern discuarge of a
wuardian and terminatioa of guwardianship. An adelt or married minor in
need of protective proceedings is governmed by -sivision 5 (cohservator—
ship). See Section 1751.

The former language of Scction 1500 that full powsrs of the guard-
ian would continue "until lerally discharpged’ wes incorrect and is not
continued. See, e.g., In ce bstate of Curtis, 121 Cal. 468, 475, 53 P.
936, - (18%8). The words “and control" ar: added to subdivision (a)
to conform to the language of Section 1551 (conservatorship}. This

addition makes no substantive change. Scee W. Johnstome & G. Zillpitt,

California Conservatorships . 5.3, at 152-153 {Cal. Coat. Ld. Bar '1968).
flethipg in Secticn 15300 precludes appointment or confirmation of
the same person as guardian of both the person and the estate of a

minor. 3S=ze Sectilon 144C(al.



Probate Code ., 1500.1 (repealed) -

BRC. - - . v Suetion 1509.1 of the Trobate lode 1

150897ir  Leeh guerdisushiz indsiated purscant fo

792/930

5 repcaled.

% H AP, IR 5 aglo 13
his ehspéer shadd

Te fewiewed by ihe eodPd sue year aftes fau sppointkent of the goardian
-
5

HA
s
}
o

sged tpun informaticon contained £n fho court invesiizaterls

tepotts the eonrt determTnes thot o nesriap £eF Teasteration €0 eapactey

oFf romovat of the exbwbing guardics £s #n the best 4n

the co9fs sneil ﬁa%éﬁ? £he atbosEney of
FepFesunt the ward at the hestrins oF £84ats
=f fhe eourt fnvestdzater s gnable o deeate £h

shad: seFve notiee upon the pusfdisn te produce the w

2 wa¥ds fTHe @ag¥t

are within 45 Gays

af the feeeipf 8f 3aehk netiee e¥ Skow couse why the suardienshipz shewld

tef. be Ferminaseds: IE fhe ward Ls mst sredus
seribod ané if ne gees wxwses S5 shewr fo¥ wai sredued

von¥t zhasd Loerminate the pusrdianship and erder &he

dn dcesuantingy £ the puardianstir 28 of $he estates

Coument. Former Section i503.1 is wot continued,

related only to guardianship of an incompetent serson.

provisions for conservatorships, see Section 1851,
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T02/933

Probate Code . 150U.7 {repealed}

SEC. . oaction 15490.Z of the rrohate Zode 1s repealed.
15862  For 2l pocidisnships vstabitshed prier ts the effestdive
date of the amcnomends 4o this divisien adepEced 3£ the 154+-36 <esulay

fogoton vf Fhe LegiéslatuFesr revicy pofsaant €8 ke fexrps 2F Lecefen

15001 shet: éommence s the tdme £ the nest Firaneist accoantdnss baf

a

i1 432 cases within thrfee Fee®s frop the 2ffeesdive datc of sueh amend-

Comment. Termer Jectiocn 1300.2 is not continued. Ior cowparable

provisions for comsérvatorships, see Section 1851.2.

ot

9%2/934
Probate Code . 1501a (amended)
SEC. - Sectiop i501a of the Trohate Code is amended to read:

1501a. Every guardian must promptly pay wage claims of not exceed-
ing six hundred dollars ($60U) to each claimant, for work done or ser-
vices rendered for the ward within ¢0 days prior to the date the peti-
tion fér the appointment of the guardian was filed, before tﬁé claim of
any general creditor is paid. If tnere is insufficient money with which
to pay all labor claims in full, the wmoney available must be distributed
among the claimants in proportion to the amount of their respective
claing. 1If a guardian mneglects or refuses to pay such preferred labor
claims, as provided in this sectioi: tha court shall dfderiﬁéa the ruard-

ian to do so upon the inforwal application of any labor claimant or

o

his assignee or representaiive. Toe suardian shall have the right to
require sworn claims to be presented and shall have the rizht to refuse
to pay any such preferred clain, either in whele or in part, if ke the
guardian lias reasonable cause to believe that such claim is not valid
but must pay any part thereof that is wnot disputed, without prejudice to
the claimant’s rights as to the balance of b4s the clais, and withhold
sufficient money to cover the disputed portion until the claimart in
question has a reasonable opportunity to establish the validity of
his-ggg'claim by court action against the said guardian, either in

kis the claimant's own name or througn an assignee.

-3



wothing in this section contained stall ba construed to require the
rayment of such preferred labor claims if the assets available are in-
sufficient, in the opinion of the court, to nrovide for the reasonable
current needs of the ward znd +he Hiéa_gﬁé#uf wdno¥ ehtddren of thoso

legally entitled to supporl and maintenance from the ward, provided,

iowever, that all wages earned within 30 days prior to the date of the
tiling of the petition for the appointment of the guardian shall be paid

out of the first available assats.

Comment, Szetion 1501a is amended to substitule a generat refer-
ence to persons the ward is ocligated to support for thne reference to
wife and children, Cf. Section 1535 (conservatorship). & married minor
In need of protective supervision is governed by Jivision 5 (comserva~

torship). osee Section 1751.

992/935

Probate Code . 1502 (amended)}

SEC. . .5Section 1507 of the Probate Code is amended to read:

1502. ivery guardian of ar estate pust wanage it frugally and
without waste, and apply the income, as far as may be necessary, to. the
~comfortable and suitable support, maintenance and education of the ward

and #4w famiiry those lerally entitled to support and maintenance from

the ward, if any; and if the income is insufficient for that purpose,

ke the suardian may sell or uortgage or give a deed of trust upon any of
the property, as hereinafter provided. .fien a guardian l:as advanced,
for the suitable support, maintenance or education of bis the ward, an
amount not disproportionate to the value of the ward's estate or hi#
condirion of life, and the sane is uade to appear to the satisfaction of
the court, Ly proper vouchers and proofs, the guardian must be allowed

credit therefor in his the settlements.

Coument. Section 1502 is amended to substitute a general reference
to persons the ward is ebligated to support for the reference to family.
CE. Section 1855 (conservatorship). & married minor in need of protec-
tive supervision is governed by Livision 5 (comservatorship). vee

Section: 1751.
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2527438

Probateriode L 1505 (repeale&}

LG, - Section 1305 of the Probate Code is repealed.

Ly
P 3
I585c ¥ & zoardifan HEw been dppointed 8¥eF the e3fate of = dpomae

by Foasen of #he censad ineonpetans

e etheyr sSpedsde

~H

18 dnobie to provide fhe aupasry stheswize feﬁﬂéféérﬁé 1awy the expense
OFf previding the ooupers ﬂ&é; te £he enfens ﬁeEeaaéf??'%é_&hﬁfgeé=agaéas¥
< &eﬁfaye& st of the wstatey ws ditected by she ESHEEVﬁE a5 appreved
by the couPt in seeiling the sccounes ef she gudfdfany Feo¥ %hiﬂ PHE~
pesty the gus¥aian may sedd op sertsape o 2ive & deee of ffﬁé% #pan any
of the property uu hereinsfter srevideds

Comment. Former Section 1505 is not continued sincé_incompetency
is noi:ground for appointment of a guardian. an adult or married minor
in need of protective supervision is governed oy Mvision 5 (conservator-
ship), For comparable provisions for conservatorships, see Lection 18557

{support of conservatee notwithstanding liability of another).

7 Gelel -
Probate ode : 1521 (added) ‘
SEC. __. Section 1521 is added to the Frobate Code, to read:

1521, The authority ef a guardian is not extinguished or affected

by the marriage of the guardian.

comment . Section 152] coutinues former Section 1414,

Aalé2

Probate Code 5 1529 (repealed)

SEC. . Section 1529 of the Probate Code is repealed.
533  The provistens of this chaptor and Chapees & Leommenetins wish

Scetion 951> of Divisdon & shatd apply Lo PESPEFEY oWird by husbund and
wife Ay communify prepefty oF owned by husband end wife a¥ sdther of £herm
whieh 43 nabicet o 3 Lomeus
{cemienetng with Scetdon +435w4id of bivisdon 4 eof £his cedes

Comment. The substance of former Section 152% is continped ia Sec—

tion 1850.



UBis]

Probate Code . 133C¢ {amended

SLt. __ Section 1530 of the :'robate Code is amended to read:
1530, 1If the income of an cstate under guardianship is inguffi~

cient for the support, maintenance and education of the ward or of such

Bembers 6f hds %a&é%y‘ﬁﬁ he persons as the ward is legzally ohligated to
support and taintain, including h#s the ward's. care, treatment and sup~
port, if coafined in a State stave hospital fey #ne dngzaes.in. this

state, or if the persinal cstate and the. income from the:real estate is

insufficient to pay his <ents; the debts of the ward, or. if it is-for

the advantage, benefit, and best interests of the estate or ward o¥ of

such-memperef his fesils as ne persons as the ward 1is legally bound to
support and maintain, h#s the guardian may sell any of h#4s the real or

personal p¥epertys property of the ward, or mortgage or pive a deed of

trust upon any of h#s the real property for any of such purposes, sub-
ject to authorlzatlon, confirmation or alrectlon by the court as here-

inafter provided.

Corment. Section 1530 is awended to substitute a general reference
to persons the ward is obligated to support for the reference to membhers
of his family.  Cf. Section 155 {conservatorship).. - 4 married minor in

C

need of protective supervision is .governed by Division 5 (couservator—

ship). 3See Section 1751.

Dulad
Probate Code i 1536 (amended)

SEC. __ Section 1536 of the Probate Code is 31&Hu6u to read:
1336. The guardian must applv the prbceeds of sale to the purposes
for which it was made, as far as RECES3ATY, and put out the residue, if

any, at interest, or 1nvesf ir in the best manner in his the guardian's

power, until nceded for the support, 1a1ntenance or education of the

ward or néa raﬁiz; tho se lega‘lv entltleu Lo support and wzaintenaunce

fromw rhe ward or rqe payment of debts, at Thlch time the capital may be

used for that purpose, as far as necessary, in like manner as if it had

been personal estate of the ward.

-3 5



Lamment. Section 1538 1s amended to substitute a general refereuce
to persens the ward is coblizated to susport for the raference to his
family= £f. Bection 1855 (comservatorship). 2 rarried oiner in need of
protective suparvision is governed by 'ivision 5 tcouservatorship). bee

Section 17531,

daltd
Probate Code . 1337 (amended)}
SEC. . leetdon 1537 of the Probate Code is amended to read;
1537. ‘hen an incomscient wasd is beand b9 o contyass in weiE-

InE &6 eeﬁ$e§ 2HY Foid pFOPeffss cHeezfcd by him whdds EoEpetunty

at eﬁeéu&:& DY nis ?ftﬁeedﬁﬁﬁﬁ $1 mpleTsiy e¥ whee & niaor ward has
succeeded to the 1nLereat of a person bounc by a contract in wrltlng to
convey any real property, the court uay autherize and direct the guardian

of h%s the estate to convey tns property to the person entitled thereto.

The proceedings to obtain ,uc* an order and the procecdings thereunder

must conform, as nearly as may »e, to the provisions of tinis code concerniag
conveyances by administrators of property contracted to be sold by their

decedents.

Comment. Sectiqn 1537 is amended-to delete the reference to an

ncommetent ward, this part aprlies only to guardianshi. of a2 minor.

See Suctlons 1&31 {guardiansiip of gerson) ang 1452 {guardianship of
gstate) and Comments therstco, Pursuant to Saction 145 s liowever, these

provisions may be applied in couservatorship proceedings,

d8166

Probate Code ¢ 1537.5 (amended)

1‘.')

E

(o

Section 1537.5 of the Probate Code is amended to read.
53? 3. If =n éﬁﬁém%cEeh% @¥ a minor ward iz in possession of, or
holding tltle to. real cov personal property which, or some interest in
which, is claimed to belonf to anotner, the court may autiorize and
direct the guardian of his Ebg_estgte to convey the roperty to the
persoh entitied theVefo The UrDcLedinog to obtain such order and the

proceedlngs therﬂunder rmust counforw, as neariy as may be, to the pro-
vision of thls code concerning conveyances hy executors or adminis-

trators of property claimed to belens to ancther,
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Comment. Section 1537.5 iz amended (o delete the reference to an
incompetent ward. This part applies only to zuardianship of a minor.
Sge Sections 1451 {guardianship of person) 3nd'l£52 {puardianship of
estate) and Comments thereto. Fursuant to Section 1452, however, these

grovisions may be applied in conservatorship proceedin:s.

GB1e7
robate Lode . 1540 (amended)
SEC. _H.V'Section 1540 of the Probate Code is amended to read:
15340, ‘iMhen property can be exchanged to the édvantage and hest

interests of the ward and such sewbers of his Zamity 4s e persons as
EEE_EEEQ is legally bound to support-and‘maintéin, atter heéfimé‘ﬁefore
the court, cbnveyances to affectuate such exchange uway be exeéu%ed to
the pérson with whom such éxchange is made, by the guardian.‘ The pro-
visions of this code governing exchanges of-pfoperty by administrators
shall apply to and govern exchanges of property by guardians so far as

applicable.

Comment. OGection 1540 is amended to substitute a gensral reference
to persons the ward is obligated to support for the reference to members
of his family. Cf. Section 1355 (conservatorship). A married minor in
need of protective supervision is governed by Jivision 3 (conservator-

ship}). See Section 1751.

UGl6B

Probate Code 5 1554 {amended}

SEC, . Section 1554 of the Frobate Code is amended to read:
L5354, o account of the zuardian of aw incempetent pe¥sen a minor

ward who is or has been during the guardianship confined in a state

" hospital in this state shall be settled or zllowed unless notice of the
timé and place of hearing and a copy of the account have Leen giﬁén to
the Lirector of ealth at hig office in Sacramenfo atrieast 13 cays
before the hearing. The statutce of limitations shall not run agéinst
any claim of the State Ucpartment of liealth against the estate of the

incompetent ninor ward for board, care, maintenance or transportation if

the account is settled without siving the notice prescribed above.
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Lomment. S<ction 1554 is amended to sabstitutz the term "minor
ward” for the term 'incompetent.” This part applies ouly to guariian-
ship of & winor. Ses Scoctions 1451 {suardianship of persca) and 1452
(puardianship of estate) and Lommeats thercto. lor comparable provi-

sions for conservatorshiy, see Zzetion L1305,

Frobate Code . 1554.1 (amended)

SEC. _ . boctionm 1554.1 of the Probate Uode is amended o read:

1554.1, If the $asane or fneompetcnt sursen ninor #arg 'is no
longer confined in a state hospital, the Attorney Jeneral, upon ascer-
taining the facts, may file a certificate to the effect that the ward is
not indebted to the sestes; state, and waive the giving of further

notices or accounts.

Comment, Section 1554.1 is amended to substitute the term “minor
ward” for the term “insane or incompetent person.' This part applies
only to guardianship cf a uinor. See Bectlons 1451 (guardianship of
person)} and 1452 (guardianship of estate) and Comments thereto. For

comparable provisious for conservatorship, see Section 1606.

9817¢

Probate Code | 1555 {amended)

. . Section i555 of the Probate Lode is amended to read:

1555, %*hc termination of the relation of a susedian and ward By

the death of cither gasrdian oF ward of by the ward attedndms his

mejerdey of beinz Postored fo eapsedssy shall uet eawse £he eeurt £o lese

jutisdiction of the preceedins for the puFpose of Serridng the acceuntw

may be presented by h#s the puardian's .ersonal representative and u on
¥ %

petition of the successor of such ccesgsed oF fneempoeens. the guardian,
the court shall compel the guardian's personal representative sf
the deerdsed 9¥ ineonpetent susrdisn to render sweh the account and

=ust shall settle ssek the account as in other cases.



(L) %t +he ewent If the guardian dies or becomes incompetent and

there is no cxeevtory admdnistcatery er personal representative appoint-

cd for #4s the guardian's estate, or ke If the puardian sbsconds,

then the court may coumpel the 1ttorney {or Such absesadings dedcssed

&¥ ificempetent the guardian or the attorney of record in the guardianship
preceedingy proceeding to render an account of the guardianship to the
extent that the attorney has inforuacion or records available ta him for
the purpose. The account of the attorney neeld not be verified, A fes
shall be allowed to the attorney by troe court for tuis extracrdinary

service. for £he surpesces s thes scetien Lachssnsl
A r IS5

tat

eE¥esutneativad
ghail fnedude 2 grasdion snd copnscEvakers

(c) As used ir this section, "persoual represeatative’ includes an

executor, administrator, geardian, or conservator.

Comment. The first sentence formerly found in Section 1555, relat-
ing to jurisdiction of the court on termination of guardianshiy, is
superseded by Sections 1590 and 1591. The other chauses is Section 1555
are tecanical. Tfor comparable provisions for conservatorship, see Szc-

tion 1507.

Oh171

Probate Code 4 1557.1 {amended)

SEC. __ . Section 1557.1 of the Probate Code is amended to read:
1557.1. Ou the application of the guardian, the court Ray au-
thorize the guardian to purchase or join with &he Spause 9f the ward
oFf with any other person or persoms in the purchase of real property, or
some. interest, equity or estate therein, in severaley, Iin conmon, 4s
- eesmentEyy of in joint tenancy, or otherwlse, for cash or upon a crecit
or for part cash and part credit. Lpon the filing of the application,
the clerk shall set the sume for hearing Lv the court and shall give
.notice thereof by causing a uotice to be posted at the courthouse of the
county where che proceedirg is peading at least five davs tefore the day
of hearing in the :manner prescribed in Section 1200 of this code. At
least five days before the day of “hearing, the guardian shall cause a
copy of the notice to be given to all persons who havé-requested special

notice in the manner prescribed in Scction 1200 of this cods. The court

-3%-



or judge may order the notice to be given for a shofter ﬁeriod or dispensed

with. ~ At the hearing the court shall prbceed to hear the applicétion

and agy objection thereto that wmay be presented and L2y réquire such

- additional proof of the fairness and feasibilify of the transaction as

‘it deems proper and may inquire into the terms of the jurchase. If,

~after such hearing, the court is catisfied that it will be td the advantage
of the ward or those whom he the vard is legallyjbound to support to

enter into the proposed purchase, it may make an br&er'aﬁthoriziﬁg the
guardian to consummate such purchase on bzhalf of the wérdrand fé executa
all necessary instruments and coumitments to consummate the transaction,
and such orcder may prescribe the terms upon which the purchase shall be

made.

Comment. GSection 1557.1 is amended to delete the reforence to a
spousc of the ward and to purchase of real property In community. A
married minor in aneed of protective supervision is soverned by Division
5 (conservatorship). See Section 1751. Pursuant to Section 1852, Sec~
tion 1557.1 may be applied in conservatorship proceedings and, when so
applied, the language "or otherwise” is Sufficientlﬁ broad to include

commurity property.

8172

Probate Code . 1556 {repealed)

SEC. __. Section 1558 of the Probate Code is repealea.

+555:  Ou £he appiicacion of Ehé'gaéf&één of mext of kin of aﬁ
insane oF fncempetint pefsony the court may direct the feardian o
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Tewoed Sodd nent of kify had sdade wsEd Leen of Sound mindy -ebdee sf dhe
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oF arict tepfesber 455 10450

Comment. Former Section 1538, which applied to guardianship of an
adult, is superseded Ly Sections 1651 (Upiform Veterans® Cuardianship
Act) and 1856 (counservatorship). This part now applies only to suardi-
anship of a minor. See bSections 1451 (guardiamship of person) and 1452

{(guardianship of estate) and Comments thereto.

JBLT73
Probate Code‘; 1552 (repealed)

SEC. _. Section 155% of the Probate Code is repealed.

t5549r <§é7 dpen the seEiiemcnt of ooy acesunts £ 3ppears Ehat £he
satate of Lhe ward nus been entiredy exhadoted thfeuph expenditures sade
for the benefdt of ghe ward of In fhe mansscment of his esafate and sueh
expenditures s¥e approved by the couve; the cedft upen the sessl emens af
the ceeounsy shatl orcer the swardienship o5 the estate of the ward

terminated and #he gun¥caan of the cstase ferthwith disehargeds

Comment, Tormer Section 1359, raquiring termination” of a guard-
ianship of the estate when the ward®s cstate has beea éntirely exhausted,
is not continved, Section 1590 permits the court to termindate a guatd-
ianship whenever the guaidianship is no longer necessary or convenient.
The court thus has discretion to terminate a guardianship of the estate
under circumstances where termination would have been reguired by former

Section 155%..

vote, The Commission®s consultant, _r. Elmore, is opposed to the
repeal of this sectiom-on the basis that (1) terminatiorn should be manda-
tory when the estate is entirely exhausted and () under the section, a
petition for termination Is unnecessary and it may be done on an account-
ing. :

4]~



08174

Frobate Code , 1561 (repealed)

SEC. . Sectien 1361 of the Probate Code is repealed.
1561, Hricss ctheredice ordefed by the eouEtc £ ap adals wasd
zhatd at awy fdme dusins the contdndsnce ef e gRardidnsnip be es-

pleyedy his wopges of detary £rem soch espleymentd
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sheldd Bo swbjcet £o his contfol to the sSame éﬁfﬁnﬁ a5 ££ éhe EuoEd—
farsnty oid med wuxdsts sy sweh ordeF shall be piadins on the waydls

eresd fs kiwmo

o

copdeyer only afecs noties £

Corment, Former Section 1561 is not continusd, This part applies
only to guardianship of a minor. &“ee Sections 1451 (guardianship of
person) and 1452 (guardianship of estate) and the Comments thereto. ¥Vor

the comparabtle provision for conservatorship, see Section 1910,

08350
Probate Code 5 1570 (amended)

SEC. __. Section 1570 of the Probate Code is amended to read:
1573, (a) The superior court may appoint a guardian of the person
and estate, or person or estate, of a minor es incompetent peFsen
who resides out of the stare and who is within the county, or who has
estate within the county, and who has no guardian within the stastes
upsh pefitdon of ony retaidve of fricnd of soeh perssmr A miner ways +f
he £2 i7 Fears of upe oF oddess seéipdon so have a gaardian appointed
fo¥ h+moedf: state.
Feit pefseny the appednésens

£ she popFezdidests ward

H
<]
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-
nhatt e sede 4n coppiiance wi

H

h Soctien 1481 of ihis vodes £ e

H.l

t
nonresident ward 45 & ninsFy the sppointment shail be s=ade 4n eamntianee
wiel Seebior a4t ef this seae-

(L) The appointment may be made apon the petition of a relative or

a

friend of the minor, or, if the minor is 14 years of ape or alder, upon

petition of the minor.

(¢) Before the appointment is made, notice shall Le piven as pro~

vided in Section 1441,

-4 2



{4} The guardianship which is first granted of a nonresident ward
extends to all the estate of the ward within this state, and the court

of no other county has jurisdictiom.

-Commént. Section 1370 is arended to delete the references to an
"incompetent person. This_part applies only to guardianship of a
zinor. Sese Sections 1451 (zuardianshkip of person) and 1452 {gsuard-
ianship of estate) and the Lomments thereto. froceedings for appoint-
ment of a conservater for a umonresident adult say be brought under

bHivision S {conservatorship}._ wee Section 2051.

167898

Probate Code [ 15380 (amended)

SEC. _ . Section 13580 of the frobate Code is amended to read:

1580, -+ guardian however appointed may bé removed by the court,
after notice and hearing substantially as provided in Section 1755
vf &hi2 ecedes 1755, for any of the following causes:

(1) Tor waste or mismanagement of the estate, or abuse of hkis
trust;

{2 For failure to file an’inventory or to render an account withir
the! time alloved ky law, or for continued failure to perform wis

oduEdess the dutieslgg the office;

(3} ¥or incapacity to perform his the duties of the office suit-
ably;

(4} For gross immorality or conviction of a felony,

E (5) For having an interest adverse tro the faithful pefformancerf
448 the trust; o

(6) Ia the case of 4 guardian of an estate, for insolvency or
bankruptey, ' " I

(7} Vhen it is 'no longer necessary that the ward should be under
guardianshin, or - '

{8) In any other case in which the court shall in its discrecion
deem suck removal to be in the best interests of the ward provided, in
considering the best Interests of the wvard, if the guardian was ap-
pointed by will or deed, the court shall take that fact into considera-

tion.

-3



5% fn the coase of & suordisn of the pefgony failate e eomply

ek the provisionds of Secekdon 1506+

comment. Section 1580 is amended to delate subdivision (©) in con-
formity with the deletion of the second paragraph of ‘ection 1539 and to

make other technical revisions.

03351
Probate nge 2 1552 (aniended)

SEC. . Sectiom 1582 of the ivobate Cude is amended to read:

1582, (a) Auy guardian may resign when it appears proper to allow

H»
i
wh

and upon the Fesignstieon oF semoval of s it,

(b} Upon the ovccurrence of any vacancy in the cffice of guardian,

the court wmay appoint 2nother in %4s. the suardian's vlace, after notice

and a hearing as in the case of an original appointnment.

Comment. Section 1582 is amended to counfors its language to Sec-
tion 1934, iwne broader language includes authority for the court td
appoint’ a successor upon the death of the suardidn., The death of the
guardian terminates the relation of guardian and ward but does not

termirate the guardianship proceeding. Section 1591,

3352
Probate Code : 1590 (amended)

SEC. . Sectlon 1550 of the Probate Code is amended to read:
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{a) A guardianship of the erson and estate Or person or estate or

a minor terminates when the winor marries, attains majority or dies.

€37 (t) Ta all other cases the guardianship is terminated only'by

order of the court upon application of the guardiau or the ward, after

il



such notice to-the other as the court er judse may requike; of by

resteFation of #ne ward fe empucity pursSuant fe Chapter 5 £eonmeneina

thy

this diwdsdeny dnichever shatl seeur £iwss. Ry

u

rith Soetden 14783 =

require. The court may wake an crder terminating the jusardianshic vhen-

ever the guardianshiy is no longer necessary or coavenient.

(c) Terwination of suvardianship does anot divest the court of juris-

diction of the proceeding,

Comment. Subdivision (a) of Sectiosn 1590 continues former'sﬁbdi—
vigions (1} and (2), relsting to termination of guardianship when a
minor attains majority. The winor attains majority upon reaching i85
years of age. See Civil Code . 5. Subdivision (a) alszo codifiss fhe
rule that death of the ward terwinates the guardianship. See In re
Estate of -elley, 184 €al, 448, 450, 194 F, 4, (1320 nggg Estate
of Livermore, 132 Cal. 99, 64 P. 113 (190G1), Former law provided for
termination of guardianship of tue person but not guardianship of the
estate of a minor upon marriage; subdivision (a) provides for term-
ination of both. ¢f. section 1430 (suardian may not be appointed for
married minor).

Subdivision (L) continues the first portior of former subdivision
{3} Lut deletes the provision relating to restoration fto capacity under
Chapter 5 since Chapter 5 is repealed. The last sentence of subdivision
(b) is new; it makes clear that the court has discretion to terminate a
guardianship when the conditions warranting its creation no longer
exist. 5See Sections 1451 (guardiamsnip of person) and 1452 (poard-
ianship of estate).

~ Supdivision (c) supersedes language.formerly found in the first -
sentence og,Segtion 15355, Lpon termination of guardianship, the court
retains jurisdiction not only "for the purpose of settling the-accounts
qf the guasian' as formerly provided in Section- 1555, but also for the
_ﬁurpose of appoint;gg_a successor guardian after tie death, resignation,
or removal of the original guardian. Loe Sectiom 1582, ‘ihe guardianm
remains charged with the care and preservation of the guardianship
és;ate until dischérged bﬁ.the court pursuant to Sectiom 1603, in re
Estate of kelléy;‘IS& Cal. 448, 453, 194 0. 4, . (1220).  See also

Section 15%3. The court may make other “appropriate orders relating to

AL



the administration of the suardianship csvate. tartford fccident & In~
demaity Co. v. Crawford, 274 _ol. fop.Zd 557, 561, 22 dal. tptr. 424,

_(1g61).

02354

Probate Jode . 1581 (umendeuj )
"SEC.””_. ection 1591 of the Probate Lede 18 awended to read:

1591, (a) The death of a }uard;an terminates the relation of

~uardian and ward but does not terminate the guardianship proceeding.

(b} 9 the dzath f one or two or wore joint guardians, the powers
continue in the survivor ULtll a further 3F301ntuent is made by the

" court.

-Comment. Subdivision (u) is added to Section i591 to preserve the
portion of the first sentence of Section 1555 that related to termina-
tion of the guardian and ward relation on the death of the guardian.
~ Subdivision (a) codifies the rule . of Lstate of ilims, 202 Cal. app.2d

332, 337-338, 20 Cal. dptr. 667, _ (1962), that death of the- guardian
coes not terminate the guardiaunship srocaeding. - The court retains

jurisdiction to appoint a successor suardian, Secciom 1582, - - -

o o , -08355
Probate Copde § 1606 (repealed) .. . -

SEC. __. Section 1606 of the Probate Code, as enactad by Chapter
2381 of the Statutes of 1931, is repealed.
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Comment, The substance of former Section (605, as saacted by Chap-

ter 281 of the Statutes of 1931, ic continued in Section 1405,

118356

Probate Code : 1606 (repzaled)

~ SEC. - Section 16006 of the.tfrobate Code, as enacted by Chapter
1357 of the Statutes of 1S7(, is repealed.
1686r In any preceediny for the sppointmen: of a puardian for £he
person afid cstsfe of pofson o cotate oF v ailezed incempefent pordon
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Comment. Former Section 1606 as added to the Probate Code by Chap-
ter 1357 of the Statute of l??f Is not continued. "hisrpart applies
only to guardianship of 2 winor. %ee szctions 1451 (guardianship of

person) and 1&32 (guardianship ot LstaLe} and Comments thereto. Gee

also Section 2006 {conservatorship?.

08358

Propate Lode »- 1507 (repealed)

SLEC. _ . Section 1607 of the Probate Code is repealed.

$667s The preovisiens of this divisien de met imd: the power of any
gunft o appetnt o guatdiurn =d Iitenm &0 nEetcek. ehe fnterests of aany
miner of insete of iucompofont pefoon n sn sstien ex Freeceding pending

fherodns



Commeni. The substance of former Section 1657 is continued in

Section 1406,

B35

FProbate Code ¢ 1631 (amenced)

S5EC. . Section 1831 of the Probate Code is amended to tead:

Ho

1631, #n. gppest £rom an srder appeinting 3 cusedian for am incom-

-

petent poefsea shair stay the pever vf the pusrdians exeept that, fer

{2) Except gg_providéd iu subdivigions (%) and (¢), in proceedings under

this part, an appeal from any judament, order, or decree shall stay the

operation and effect thereof.

(b} For the purpose of preventing injury or loss to person or prop-
2rty, the trial court making the sppeintmest may direct the exerciseé of

the powers of the guardian, or may appoint a temporary guardian to exer-

cise such powers, from time to time, as though no appeal were pendingi

and all acts of the guardian or temporary guardian pursuant to such

direﬁtions shall be valid, irrespective of the result of the appeal.

(c) In proceedings for puardianship of the person of a minor, the

provisions of Section 917.7 of the Code of Civil Procedure apply.

Gomment. Section 1631 is amended to broaden its application td
appeals in all proceedings under this part. TFor a comparable provision,
see Section 2102 (conservatorshi;).

Subdivisicn (c)} recognizes tha effect of Zection 217.7 of the Code
of Civil Frocedure, which applies to sroceedings that affect the custody
of a minor child, including puardianship proceedings. Cee § . "Mitkin,
Calitornia Procedure, Appeal § 151, at 4145 {2d ad. 1571). Section
217.7 provides that, with certain excepticns,‘the perfecting of an N
appeal does not stay proceedings in the trial court that affect the

custody of the minor.

499/314

Probate Code . 1540 (chapter headiang)

SEC. . The chapter heading for Chapter 14.5 (commencing with
Section 1640) of Division 4 of the Probate Code is amended to read:

CHAPTER 14,5, SBEEIAR THEHPORARY GUARDIANS

- -



Comment. The word “temporarv’ is substitured for “gpecial™ in the
ieading of Chapter 14.5 to conform to the usage in Livisions 4 iuard-

lanship} and 5 (consarvatorsnip). bee Lections 1400, 2201,

597315

Frobate Code 5 1640 {auended}

SEC. - Section 1549 of the Probate -Code is awmended to read:

l§40. Ji and after the filinz of a petitton for the appointment of
a guardian, the court, with or without notice as the court a¥ Fudpe
may require, upon a verifiec¢ petition establishing pood cause therefor,
and filed by any person cntitle& to apply for the appointment of =z
guardian, may appoint a spemetsd temporary .uardian of. the person and

estate O person or estate of any pe¥som minor to serve pending the

final determination of the court upen the petition for appointment of a

fuardian,

Comment. Section 1640 is amended to substitute the term "rinor"
for the term "“person" since this part applies only to guérdianéhip of a
minor. Zee Sections 1451 (guafdiahship of person) and 1452 {(;uard-
ianship of estate) and Comments thereto. :uthority is alse added for
the appointment oi a temporary guardian of the person to correspond to

the conservatorship provisions. Iee Section 2201.

937316

Probate Code . 164] (tcchnieal amendment )

SkC. - Section 154, of the Probate Code is amended to read:
641, Such epeeiar tempora ry zuardian shall be issued spectal
temporarz letters of guardianship upon posting bond as in the case of a

guardian.

Comment. See Comment tro chapter heading.

Probate Code ., 1642 {amended)

CSEC. - Sectlon 1642 of the irobate Code is amended to read:
1642, & speeial temporary ~uardian shall have only such power ang

authority and only such duties as may bé'ﬂecessafy to provide for the




temporary care, malntenancs, and support of the mard or to conserve and

protect the property of the ward frow loss or injury, and such other
powers and duties as may be ordered hy the court in the order of ap-
pointvent, or by subsequent order wade with or without notice as the

court or judge may require,

Comment. Section 1642 is amended to give the temporary guardian
power over the persoun of the ward when ordered by the court, to corres-

pond to the conservatorship provisions. See Section 2233.

262/546

Probate Code ; 1643 (amended}

SEC. ___ . BSection 1043 of the Frobate Code is amended to read:

1643. £ speetsd remporary guardian of the estate or of the persom
and ecstate of a ward wmay iaventory the estate of the ward in his the
final account without the necessity for an appraisal thereof, provided
that such final account is filed with tha court within three months of

the entry of the order of hHis aspointementr appointment of the temporary

guardian. Ir all other cases, an inventory and appraisal of the estate
shall be filed as required by Chapter 9 (commencing vith Section 1550)

pf this divigion.

Comment. ' See Comment to chapter heading and to Section 1640,

992/948

Probate Code . 1644 (technical amendment)

S5EC. - Section 1644 of the Frobate Code is amended to read:
1644, If the speetal temporary puardian is appointed general

fuardian of fhe wardls cesiase ke guardian, the cemeral cuardian aay

account for his the administration as special guardian in #ts the first

regular aceount. In all other cases, &= the temporar suardian muast
o »

present hzs the account to c¢he court for settlement and allowance within
50 days frow the appointument of a peneral guardian or within such time
as the court or the judze may fix. Such accounts shall be subject to

Sections 1553 through 1556.5.

Comment, See Coniment to chapter heading anéd to Section 1540.



Probate Code . 1645 (technical zmendment)

SEC. _ . Section 1645 of the Probate Code is amended to read.

1645, (a; The appointment 2nd gqualification of a:general guardian
terminates the powers of the speesal temporary guardiaﬁ except for the
rendering of his the account unless by reason of an appeal therefrom or
otiier cause the court appcinting the penerzl guardian otherwise orders.
1f so orderes, the court shall fix the time for the tormdnation of the
powers of the speefsd temporary puardianm.

(b} Except as provided in subdivision (a) the powers of the spu-
cdal temporary zuardian shall not c¢xtend beyond 30 days unless the
court, with or without notice as it may require, for zoou cause shall
extend such powers pending the final deterwination of the couart upon the

petition for appointment of a guardian.

Lomment. See Lomment to chapter heéading.

$38/815

Probate Code § 1640 (technical amendment)

SEC. . Section 1645 of the Frobate Code is awmended to read:
1646. Speeiat Temporary guardians shall be subjecf to the provi-
sions of this divisten part governing suspension, removal, regignation

and discharge of guardians.

Comment. See Comment to chapter heading.

598/821

Probate Code . 1650 ({part heading)

SEC. . . A part headinp is added to Livision 4 of the Frobate

Code immediately preceding Chapter 15 (commencing with Section 1650), to
read: ' I

PART 2.  UNTIFORM VETERANS' GUARDIASNSHIP AT

15935

Probate Code i 1652 (amended)

SEC. . Section 1652 of the Prohate Code is amended to read:
1652, (a) A petition for the appointrient of a puardian may be

filed in any court of competent jurisdiction by any relative or friend

-5)~



of the ward or by any person who is authorized by law to file such a
petition. If there is no person so authorized or if the person so-
.authorized refuses or fails to file such a petition within 30 days after
mailing of notice by the Veterans sdministration to the last known
address of such person, if any, indicating the necessity for the same, a
petition for appointment may be filed by any resident of this Staser
state.

(b) The petition for appointment shall set forth the name, age,
"place of residence of the ward, the name and place of residence of the
nearest relative, if known, and thé fact that the ward is entitled to
receive benefits payable by or through the Veterans Administration and
shall set forth the amount of moneys then due dnd the amount of probable
future payments.

- {c) The petition shall also set forth the name and address of the
person or institution, if any, having actual custody of the ward and the
name, age, relationship, if any, occupation and address of the person

proposed for appointment as guardian. -etwithstanding Lxcept ag pro-

vided in subdivision (e), notwithstanding any law as to priority of

persons entitled to appointment, or the nomination in the petition, the
-court may appoint some other person as guardian, if the court deterwmines
it is for the best interest of the ward.

{(d) In the case of a mentally incompetent ward the petition shall
show that such ward has been rated incompetent by the Veterans Adminis-
tration on examination in accordance with the laws and regulations
governing the Veteransg Administration.

{e) In appointing a guardian of the person of a minor other than a

minor described in Section 1450 under this section, the court is gov-

erned by Section 460U of the Civil Code. Section 4601 of the Civil Code

applies to the award to a parent or grant to any other person of reason-

able visitation rights in 2 proceeding under this section.

Comment, - Section 1652 is amended to add subdivision (e) and to
make other technical revisions. The language of subdivision (eﬁ paral~
lels the language of Section 1451 and makes clear that, in determining
who shall be appointed guardian of the person ¢f an unmarried minor

under the Uniform Veterans' Guardianship Act, the same standards will be

-52=



applied as in other proceedings where there is at issue the custody of a
minor. See Comment to Section 1451, 1In the case of a married minor, a
- congervator instead.of a guardian shall be appointed, and the appoint-
ment nay not be'wade on the grounds of winority alonme. Sce Sections
166G, 1751,

998/822 .
Probate Code . 1660 {technical amendment}

SEC. .. . Section 1660 of the Frobate Code is amended te read:

1660. Every guardian shall invest the surplus funds:of his the
ward’s estate in such securities or property -as authorized under the
laws of this States state, or may deposit funds of the estate with any
bank, or in an account or accounts in one or more insured savings and
loan associatiouns, but only upon prior order of the court; except that
the funds may be invested, without prior court authorizationy in direct
unconditional interest-bearing obligations of this Beate.state or of the
United States and in obligations the interest and principal of which are
unconditionally guaranteed by the United States. A signed duplicate or
certified copy of the petition for authority to invest shall be fur-
nished the proper office:of the Veterans Administration, and notice of
hearing thereon shall be given said ocffice as provided in the' case of
hearing on a guardian's account. The term “‘account or accéunts in one
-or more insured savings and loan associations'" used in this section has
the same meaning as the corresponding term in Section +431 of &his

eoder 1510,

"Comment. Section 1660 is anended to correéf"fhe refefeﬁéé to the

definition in Sectien-1510. -

£9936-

Probate Code 5'1669?E5meﬁ&éd)

SEC..__ .. Section 1669 of the Probate Code is amended to read:

1669.: (a) All acts or parts of acts relating to beneficiaries of
-the Veterans Administration inconsistent with this chapgter -are hereby
repealed. - Exeept where incensistent with this chapter, the laws of this

—-53-



Seaee state relating to guardian and ward or to consérvator and con-

servatee, as the case way be, -and the jadicial practice relating there-—

to, including the right to txial by jury :ind the right of appeal, shall
be applicable to such beneficiaries and their estates. '

(b) In the case of a minor described im Section 1450 or an adult

person, -@ conservator instead of a puardian shall be appointed under

this chapter, and Division 5 (commencing with Section 1701) shall apply.

In such case, the ward shall be called a couservatee. In the case of

all other minors, Part 1 (commencing with Section 140U) shall apply.

Commenit. Section 1669 is aménded to méke clear that, absent a con-
trary provision in this chapter, Fart 1 of this division governs guardi-
anship of an unmarried minor, and Division 5 {(conservatorship) soverns
for a married minor or an adult. Subdivision''(k) supersedes former

Section 2151.

09/595
Probate Code i 1700 (repealed)

SEC. __ . vtection 1700 of the Prcbate Code is repealed.

176687 Seetdens 336 o 257+ dneiusiver and +2F8 e 14807 ineiwmadves
of £he Givil Gode and seatten 205 and scetions 1354 e %4227‘iﬁeiusive;
‘and sSeetiens. 1724 te 18iBes 4nedusive;y of the Eode of Civil Proecedure
and LAt act eonecrnisg the guardianship ef iﬁeeﬁpeeeﬁf yeterans and of
winer ehitdrer of divabled oF deeeased vetersngy and £ne eeﬁsifmeﬁﬁ af
fgfdf&ns?gﬁé te gake aptfore &ne Taw with refarenee theretarl! appreved
dune 35 19295 and “Am act e pFevide fex the appointment ef guardiens of
childeen madntained in any orphans’ heme or eorphan asFium im £his agaseys

appreved Haseh 23y 18833 are heseby vopeated:

Comment. Section 1700 is repealed as having served its purpose.

404/802
Probate Code . 1703 (repealed) :

SEC. __. Section ‘1703 of the Probate Code is repealed.
37683+ Mo prewvisiew Bf this division sheld repeal of medify

any of #he previstens velasins e guardianshipse No appeintment
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of bqfh g eonyervater and & guordidsn shald be made for the same per-
gen of edtater K peEitiener may elect fo appldy either for lesters
ef eonvervatership or letters of guardianshipy o he wmay appiy feor
Sueh TetEews in the sitcknntiver In the lattes ease the aonps Hpen
the hearing of the petitdion shsll take sweh aetion end issue sueh
tettery a8 shall be for the best interesss ef the consesvates oF
ward= Affer the fosusnee of levters of consesvatership er susrdian-
_shtp Ehe preececing shelt thercafter be geverned by the previsions
of +his eede appliecabie o £he retationship established by the srig-

inal appeintment snd iscusnse of lesters

Comment. Former Section 1701 is not continued.  Part | (commencing
with Section 1400) of Division 4, applies snly to guardianship of a
minor. See Sectloms 1451 (:uardianship of person) and 1452 (zuardian-
ship of estate) and Comments thereto. See also Section 1669 (Uniform

Veterans' Guardianship Act).

(39937
Probate Lode i 1703 {added) '
SEC.. . . Section- 1703 is added to the Probate Code, to read:

1703. WNothing in this division precludes appointment of a conser-
vator under the Uniform Veterans' Guardianship ‘Act, Part 2 {coumencing

with Section 1650) of ULivision:-4.

Comment, Sectior 1703 is new and makes clear that Jivision 5 (con-
" servatorship) is not the exclusive authority for appointment of a con-

servator. Sece Section 1669; see also Welf, & Inst. Code 5& 5350-5371

(conservatorship for gravely disabled persons).

963/643
Probate Code 5 1705 (repealeu)

“EC. . Section 1705 of the Probate lode is repealed.

785+ Hpen 8 petieien and after mpetice and hearins thevreon
atd a5 provides for an dntedisnd perdeion Lot ghe spusintment of a
funrdrans . ¢ gustdian mey be appointed 3 sueeced an exiating Som-

SEXvater and. an cxdsEiup conservetors upen the settlement of his
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- BetepounEy 33 CORSErVAEOT; HaY be appointcd by the esurs as g suasdi-
any ane dew letters dususdrs Fheresfier such sroeeeding and the parsdes
tffeeted thereby zhall be zoverned by the provisiens of bivisdes

!

4 ef #h3d coder

Comment. TFormer Section 1745 is not coﬁtinued. fart 1 (comﬁéﬁcing
with Section 1400) of Civision 4, applies only to guardianship of a
minor. See Sections 1451 (guardianship of person} and 1452 (guardian—
ship of estate) and Comments thereto. See also Section 1662 (Uniform

Veteran's Guardianship dct).

999/325
Probate Lode © 1751 (amended)

SEC. . Section 1751 of the Yrobate Jode ié amended to read:

1751. (a) Upon petition as proviced in this chapter, the superior
cbuft, if satisfied by sufficient evidence of the need therefer, shall
appoint a conservator of the persbn and property Or person Or propertcy

of any adult persen Eerson, or of any minor descrlbed in Section 1450,

who, in the case of a conscrvatorshlp of the person, is unable properly
to prov1de for his personagl needs for physical health, food, clqthing or
shelter, and, in the caserpf a conservatorship of the propefty, is
subéfahtially unable to maﬁage his owmn financial resources, or resist
fraud or undue influence, o £82 wher A Zua¥dtan eeﬂié be &?peiﬁted
ander Sivisien & eé ehis cb&e— or who voluntarily Tequests tne same and
to the satisfactlon of the court establishes c-c)od cause therefor, or who
is an ab591tee as defined in Sectlon 17531.5. “Substantlal 1qabllity_
snall not be thuenced solely by 1501&ted incidents qf_negligence_or
improvidehée. o -7 7
'ljhl The ;ourt, in its discretion, may‘appoiﬁﬁ_éng ﬁr more conﬁef-

vatbrs.

Comment., Section 1751 is amended to eliminate the authority to ap-
point a conservator for a.person for whom a guardian could be appointed.
Part 1 (commencing with Section 1400) of bivision %, applies only to
suardiapship of a minor. G5ee Sectioms 1451 (guardianship of person) and

1452 (guardianship of estatie).and. Comments thereto. . ‘ REFRSEET
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}78§9tioq 1751 is also amended to permit appointment of a conservator
for a married minor. Under Section 145G, 2 guardian may not be ag-
pointed for a married wminor. The standard for appointpent of a. conser-
vator for a married winer is the same as that for apgointment of a

conservator of an adult.

406/124
Probate {ode . 1753 (amend2) -

SEC. __. Section 1753 of the Probate Code is amended to feédi-

1753. The selection of a conservator of the persom or propefty
shall be solely in the discretion of the court. «f persons equally
entitled in the opinion of the court to appointment as conservator of
the person and property or person or property of another, preferehce is
to be given as follows:

{1} To the nominee under Section 1?52 ef tnis eede of the person to
be placed under conservatorship: then )

{2) To the spbuse of a married person to be placed under conserva-
torship or the nominee of such spouse; then i

(3) To an adult child of the person to be placed under conserva-
torship or the nominee of such child; then I

(4) To 'a parent of the person to be placed under conservatorship or
the nominee of such parent; then o

"(5) To a brother or sister of the person to be glaced under con-
servatorship or the nominee of such brother or 51ster; then .

{6) To aay qa&iééieé person or corporation whe spon &p?fepfiaie
sotdieton €0 the cowrt wmizhe be d?petﬁt:a —d&fuiﬁﬂ of an iﬁe&ﬂpetEﬁf

BeEsen oF ‘of his estate under this cede elipible for appointm nt as

conservator either under Section 1701 or, if there is no such person or
B 1

corporation guaiified ane willing to act in such capacity, under_the
Helfare and Tnstitutions (ode. -

The preference for any nominee for appointment under subparagraphs
{3); (4}; and (3) shall be subordinate to the preference for any other
parent, child, brother or sister in such class.

He pefsnen of cerpevation prohibited by law from servinz ss a
Busrdian of the evseate of an incompotent sersen may ke appeinted

2 eenservaEa¥r -



Comment. Section 1753 is amended to replace the reference to
fuardianship standards with reference te conservatorship standards.
Itils makes no substantive chan,e since the persons or corporations
eligible for appointment as a conservator ander 3ection 1701 are the
Game as tuose who were eligible for appointment as a guardian under

Section l457.

38368

Probate Code i 1754 {technical amendreat)

SEC. __ . Section 1754 of che Probate Code is amended to read:

1754, Any person or any relative or friend of any person, other
than-a ereditor of the propesed conservatez, may file a verified peti-
tion alleging that the appointwment of -a conscrvator is required. “1f the

proposed comservatee is 2 udnor, the petition may be filed during

minority so that the appointment of a conservator may be made effective

iumediately upon the wminor's becoming eligible therefbriég_pfovidéd ig

Section 1751. The petition shall set forth, so far as they are known to

the petitionmer, the names and residerces of the spouse, 1if ‘any, and of
the relatives of the proposed conservatee within the second &egree. '
Upon the filing ‘of the petition, the c¢lerk shall set the petition for
hearing by the court. liotice of the nature of the proceedings and of
the time and place of the hearing on the petition shall hte mailed by the
petitioner to the spouse, if any, and to each of such relatives, and 1if
the proposed comservatee is an 'absentee" as defined in Section 1751.5,
to the secretary concerned or to the head of the United States depart-
ment or agency concerned, as the case may be, at least 15 days before
such. ‘hearing date. If the proposed conservates is an “absentee," as
defined in Section 1751.5, such notice shaill also be published pursuant
to Section G0bl of the Covernment Code in a newspaper of general cireci-
lation in the county in which the proceedings will be held. '

If the petition is filed by a person other than the proposed con-
servatee, the btlerk shall issue a citation directed to the proposéd con~
servatee setting forth the time and place of the hearing. The citation
shall include a specific delineation of the legal standards by which the

need for a conservatorship is adjudped as stated in Section 1751, and
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shall state that the proposed conservator may be acjudged unakle to pro-
vide for his personal needs o: manage his financial resources, and by
reason thereof, a conservator may be appointed for his person and prop-
Brty or person or property, that such adjudication may transfer the pro=-
[osed comservatees' right te contract, manage and conirol his property,
2nd to fix his resiadence to the appointed conservator, that the court or
a court investigator will explain the narture, purposc and effect of the
proceeding to the proposed conservatee and answer questions concerning
such explanation, that the proposed conservatee shall have the right to
appear at such hearing and opposc such petition, that he shall hawve the
right tgo legal coumnsel of his own choosing, including the right to have
legal counsel appointed for him by the court if he is unable to retain
.one, and that he has the right to a jury trial if he so desires.

the citation, and a copy of the petition, shall pe served upon the
. pbroposed conservatee in the same manner provided for in Section 415.10
or 415.30 of the Code of Civil Procedure or in such manner as may be au-
thorized by the court, at least 10 days before the time of the hearing.
Ho such citation shall, however, be required if the ‘proposed comservatee
is an "absentee" as defimed in Section 1751.5.

The proposed conservatee, if he is the petitioner, or if he is in
the state at date of. service and, if able to attend, shall be produced
- at the hearing, and, if not able to attend by reason of medical inabil-
- ity, such inability shall be established by the affidavit or certificate
of 2 duly licensed medical practitionmer. If the croposed conservatee is
an adherent of a religion whose teunets and practices call for reliance
on prayer alome for healing and is under treatment by am accredited
practitioner of such religion, an affidavit as te his or her medical
inability to attend by an accredited practitiomer shall be acceptable,
Emotional or psychological instability shall not be considered good
cause for the absence of the proposed conservatee within the meaning of
this section, unless, by reason of such instability, attendance at the
hearing is likely to cause serious and immediate physiclogical damage to
the proposed conservatee.  The medical affidavit shall be evidence only
,of the proposed conservatee's medical inability to attend the hearing
and shall not be comsidered in determining the issue of need for ap-

pointment of a comservator, If the proposed comservatee is an “ab-
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sentee“_as defined im Section 1751.5 his inability to attend the hearing
shall bé.estéélﬂshed by a certificate complying with Section 1283 of the
Evidence Code, showing the determination of the Secretary of the . ili-
tary department or the head of the department, or agency concerned or
nils delegé;g, as the case may be, that:the "absentee" is in missing
status.

Jpen feéeipt of tlie affidavit or certificate attesting to the
proposed coﬁservatee's inability to attend the hearing, the court shall
aﬁpoint a court investigator to ﬁersonally interview the proposed con-
servatee and to inform him as to the contents of the citatiom, the:

-ﬁature, purpoge and efiect of the proceeding, and of nis right to oppose
the proceeding, attend the hearing, have the matter tried by jury and be
represented by counsel. The investigator shall also determine whether
it appears that the proposed conservatee is unable to attend the hear-
ing, whether the proposed conservatee wishes to contest the establish-
ment of the conservdtorshipy wﬁether the proposed conservatee wishes to
be represénted by counsel, and if so, whether the proposed conservatee
has retained counsel, and if‘nbf, the name of an attornmey the proposed
conservatee wishes to retéin;

If the proposed conservatee does not wish to coutest the estab-
lishment of the puardianship, the investigator shall determine 1if the
proposed conservatee objects to tne proposed conservator, or if he
prefers another person to act:as conservator,

The court investigator shall report his findings, including the
proposed conservatee's express statement concerning representation by
counsel, in writing, to the court at least five days before the date set
for hearing.

' As used in this chapter, a “court investigator” or "investigator™
is a person trained in law Qﬁo is an‘officer or‘spécial appointee of rthe
court with no personal or éthef beneficial interest in the proceedings.

Hhenever & nettee 6 any offiecs af'ﬁgune? of £his atate or of she
Ynited Seates wouid be feqeéfe&-u?eﬁ # petitten fer the sppointment of a

zuardian of an sllesed incospetesnt oersea = tike npotice shall be siven
=] = P T =S

of u poeition under this chapte¥s 1f the proposed conservatee is a

patient in or on leave gﬁ_absenﬁe from a state imstitution under the
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jurisdiction of the State uepartment of Lealth and such fact is koowa to

the petitioner, the petitioner shall name the institution in the neti-

tion, and shall zive wotice of the filiug of the petition for appoint-

nent of a conservator and of the time and lace of the hearing by aail-

ing such notice cnd a copy of the petition to the Director of Health at
a4 copy of % fo oL at

his office in Sacramento at least 15 Jays before the hearing unless the

time ig shortened by the court for pood cause shown. If the proposed

conservatee is receiving or is entitled to receive benefits from the

Veterans Administration, notice shall be given to the Veterans Adminis-

tration as provided in Part 7 (commencing with Section 1650) of Division

4. Any officer or agency of this state or of the United States, or the
authorized delegate thereof, or any relative or friend of the proposed
conservatee, or the proposed conservates himself, may appear and oppose

the petition.

Comment. Sectlon 1754 is amended to add the second sentence and
substitute fdf the reference to motice provisions under Division 4
{guardianship) the text of the provisibns referred to. Tue addition of
the second sentence will permit the uninterrgpteﬁ coutinuation of pro-
tective proceedings for an incompetent ;inor under guardianship who is
approaching majority. The guardian iu-such a case may be appointed as
conservator under this division. See Section 1704,

the first sentence of tle last paragraph continues the substance of
former Section 1461.3 (guardianship}. 1lue second sentence of the last
paragraph continues the substance of Section 1655 (Uniform Veteran's

:Guardianship Actj.

08371

Probate Lode 1779 {technical amendment)

SEC. _ . Section 1775 of the Frobate Céde is amended to read:

1779, Upon filing of fhe péﬁition, the court shall set the peti-
tion for héariﬁg by the court. Notice-;f the natg;g of the proceedings
and of the time and place of the hearing thereon, together with a copy
of_the petitioh9 shall be mailé& by the pétitioner toﬂa}l_gersons con-
prising the family!bf'fhe abseuntee, asrdgfined in Sec;ion 1776, and

shall bhe délivered”by the same method épecified in Section 1754.5 to the



secretary concerned or to the head of the inited 5States department or
agency concerned, as the case may be, at least 15 days before such
hearing date. If the proposed conservatee is an “abseutee,’ as defined
in Section 1751.5; such notice shall also be puklished pursuant to bHec-
tion 6061 of the Lovernment {ode in & newspaper of goneral circulation
in the county in which the proceedings will be held. . ~henever a notice
to any officer or agency of this state or of the lnited States would be
Tequired upon a petirion for rthe appointment of a guwardian eof an

ariegec inconpetent pessony conservator, 2 like notice shall be given of

the petition under. this chapter. Any officer or agency of this state or
the United States or the authorized delegate thereof, or any relative or

friend qf the absentee, may appear and oppose the petition.

Comment, Section 1779 is amended to substitute a reference to
notice required upon petition for appointment of a comservator for the
reference to notice required upon petition for appointment of a guardian
.of an alleped incompetent person. For the motice regquired upon petition

for appointment of a conservator, see Section 1754 and Comment thereto.

3372
Probate Code . 1854 (- dded)

SEC. __ . Geetiom 1850 is added to Chapter 4 of fivision 5 of  the
Frobate Code, to read:

1850. This chapter applies to property owned by husband and wife
as community property . or owned by hwsband and wife or either of them:
which is subject to a homestead only to the extent authorized by Chapter

12 (commencing with Section 2250).

Coment. Sectionm 1850 continues the substance of former Section
1529 except that the reference to Chapter % of Tart : of uivision 4 is
not continued since a married minor is governed by this division. iez

Section 175) and Comment thdreto.



08373
Probate Code & 1852 (amended)

SEC. __ . Section 1852 of the Probate Code is amended to read:

1852. tvery conservator of the estate or of the person and the
estate of a conservatee shall have the powers granted to a guardian of
the estate or of the person and estate of an iacempetent a ward, and

the court mavy grant to such conservator the powers whiéh‘i court may

prant to such guardian, in Chapters #; 7 (commencing with Section 1500),

8 (commeﬁcinghﬁith Section 1529), and 9 (commencing with Section 1550)

of Part 1 of Division 4 ef this eodes 4, and, if granted by the court,

the additionai powers authorized by Section 1853 ef thds eeder 1853.

Comment."Section 1852 is amended to delete the reference to é.
guardian of an incompetent énd to add the reference to the powers;a |
court may grant to a guardian. PFart 'l of Division 4 applies only to
guardianship of a minor. See Sections 1451 (guardianship of perdon) and
1452 (guardianship of estate) and Comments thereto.

The addition of the reference to the powers which a court may grant
to a guardian makes clear, for example, that a conservator may be given

the powers authorized by Sections 1537 and 1537.5.

08374,
Probate Code § 1863 {(added)
SEC. . Section 1863 is added to the Preobate Code, to read:

1863. Wotwithstanding any other provision of this division, if the
court determines that it is necessary for the protection of the conser-
vateée or the conservatee's estate, the court may make a determinationm
that the conservatee lacks legal capacity to the extent provided in '
Section 40 of the Civil Code, or may -withdraw the power of the con-~
servatee o make a conveyance or contract in excess of a specified money

amcunt.

Comment. Section 1863 is added fo preserve the effect under former
law (Section 1751} of appointing a conservator for a person for whem a
guardian could have been appointed. The appointment of a guardian for
an adult under Division 4 constituted a judicial determination of inca-

pacity under Section 40 of the Civil Code and made void any contract
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entered into by the ward after such determination. Hellman Commercial

Trust & Sav. Rank v. Alden, 206 Cal. 592, 504-605, 275 F. 794,

£1929). An order appointing a conservator for a person for whom a
guardian could have been appointed rendered the conserﬁatee incapable of
contracting. Board of Regents State Univs. v. Davis, 14 Cal.3d 33, 38
n.6, 43, 533 P.2d4 1047, n.E,L#___, 126 Cal. Rptr. 407, 1.6,
_(1975). |
Séﬁtidn 1863 permits the court to withdraw or constrict the con-
servateé's poﬁer to contract, thus giving notice to the world of the
conservatee's incapacity but without the unecessity of a stigmatizing
adjudication ¢of incompetency. The provision authorizing the court to
.wilhdraw the power of the conéervatee to make a conﬁeyance or‘cdntract
in excess of a specified money amount 1Is adapted from-Séction 53Sf of

the Welfare and Institutlions Code.

08925
Probate Code § 2151 (repealed)
SEC. . Chapter 10 (commencing with Section 2151} is repealed.

Comment. Former Chapter 10 (consisting of Section 2151) is sﬁper—
seded by Section 1669, which requires that a conservator instead of a
cuardian be appointed under the Uniform Veterans' Guardianship Act for

an adult or married minor.

Note. For the text of former Chapter 10 (consisting of Sectilon

2151}, see Appendix.

4067123
Probate Code §§ 2250-2298 (added)
SEC. . Chapter 12 (coumencing with Section 2250) is added to

Division 5 of the Probate Code, to read:

CBAPTER 12, THANSACTIONS INVOLVIKG COMMUNITY AXD
HOMESTEAD PROPERTY OF INCOMPETENT PERSOHNS

Comment . Chapter 12 is a recodification of former Chapter 24 (com-
mencing with Section 1435.1) of Division 4. The former chapter affected
only incompetent adults and is thus relocated in Division 5 {conserva-
torship). References to 2 "guardian' have uniformly been converted to

references to a “conservator.’'



99%/326

Article 1. General Provisions and Definitions

5 2230. _Definitions

225). Az used in this chapter:

() rI-Im‘:‘cnr.pe1:er_1t" means a legal, not a medical disability and-is
measured by fﬁnctional Inabilities. It shall he construed to mean or
refer to any adult person or married minor who is substantially unable
to manage his or her cwn financial resources. Substantial inability
shall_nqt be evidenced solely by isolated instances_of‘negligence or
improvidence. ‘

(b) "Property” includes real and personal property or any interest

therein or lien or encumbrance thereom.

Comment. Subdivision (a) of Section 2250 continues the substance
of former Section 1435.2 with the exception of the provisions relating
to guardianship of the person. This chapter is solely for the protec~
tion of property and not of the person. See Section Z225%.

Subdivision (b} defines “property’ in the language of the first

portion of the first sentence of former Section 1435.1.

4067122
§ 2251. Application of chapter
2251. {a) Notwithstanding Section 1242, 1243, 5125, or 5127 of the

Civil Code, where property is owned by husband and wife as community
property, or as community or separate property subject to a homestead,
and one or both of the spouses is incompetent, the property may be sold,
conveyed, assigned, transferred, pledged, exchanged, mortgaged, encum-
bered, deeded in trust, unitized or pocled with other property, or
leased, in whole or in part, for any purpese, with or without considera-
tion, to any natural or artifiéial person or persoﬁsg pursuant to fhis
chapter.

(b) Nothing in this chapter is intended to or shall affect the
management and control of community property of_gither spouse unless the

spouse 1s incompetent.

Comment. Subdivision (a) of Section 2251 continues the substance

of the last portion of the first sentence of former Section 1435.1.



Subdivision (a) is broadly phrased to include all transactions with
property and is not limited to those formerly listed in Section 1435.1.
Thus, under subdivision (a), property may be conveyed pursuant to 2
preexisting contract, leased for the exploratien for and production of
oil, gas, minerals, or other substances, assigned, transferred, or
conveyed in compromise, composition, or settlement of an indebtedness,
demand, or proceeding to which the property may be subject, or an ease-
ment therein or thereover .conveyed or dedicated.

Subdivision (b) is.based on the second sentence-of former Section
1435.1, but refers to "community property’ (both real and personal), and
reflects the fact that either spouse has the management and coutrel of

-community property. See Civil Code §§ 5125(d), 5i27.

406/120

Article 2. - Petition

§ 2255, Persons who may bring petition

2255. (a) If one spouse is incompetent, a petition for an order
under this chapter may'be'brdught'by: |

(1) The competent spouse withdut the necessity of having a con-
servator appointed for the incompetent spéuse.

(2) A conservator of the estate of the incompetent spouse.

(b} If both spouses are incompetent, a petifion fof an order under
this chapter may be brought by a conservator of the estate of either

spouse.

Comment. Section 225> continues the substance of former Section
1435.3. The term hincompetent” as used in this section means 'substan-
tially unable to manage . . . financial rescurces." Section 2250{(a).
The application of this cﬁapter is therefore somewhat narrower than the
application of provisions for appointment of a conservator of the prop-
erty since the latter apply alsoc to a person who is “substantially

unable ta . . . resist fraud or undue unfluence.” Section 1751.



406/119

§ 2256. Verification and contents of petition

2256. The petition shall be verified and shall set forth:

(a) The name, age, and residence of both sSpouses.

(L) If one or both of the spouses have heen adjudged incompetent,
the fact of such adjudication; otherwise, the facts establishing incom-
petency.

{c) If there is an existing conservator for either or both of the
spouses, the name of the conservator, the county in which the conserva-
torship proceeding is pending, and the court number of the proceeding.

~{d) The names and addresses of the adult relatives of the incompe-
tent person or persons within the second degree residing in this state,
other than a spouse, if such names and addresses are known to the peti~
tioner,

(e) Whether the property described in the petition is community
property, is subject to a homestead, or both.

(f} The estimated value of the property.

{(g) A sufficient legal descriptiqn ofrthe property.

(h) The terms and conditions of the proppseﬁ transaction, Including
the names of all parties thereto. - -

(1) Facts in addition to the incompetency of the spouse or spouses
to show that the order sought is for ome or more of the following
purposes:

{1) The advantage, benelit, or best interests of the Spouses or
their estates.

(2) The care and support of either spouse, or of such persons as
either of them may be legally obligated to support.

(3) To pay taxes, interest, or other encumbrances and chdrges for
the protection and preservation of the homestead or the community

property.,

Cbmmehf. ‘Séctinn 2256 continues the substance of the portion of

former Section 1435.4 that related to the contents of the petition.

406/001

§ 2257. When alleged incompetent person is a patient in a state
a ingtitutlcn

2257. (a) If the alleged incompetent person 1s a patient in or on
leave of absence from a state institution under the jurisdiction of the
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State Department of Health, the petition shall set forth the name of the
institution, and a copy of the notice and petition shéll be mailed to
the office of the Director of Health in Sacramento at least 10 days‘
prior to the hearing. |

{b)} Tue director may appear and represent the interests of the

incompetent spouse.

Comment. Section 2257 is the same in substance as former Section

1435.6. The provision for notice is contained in Sectiomn 2261.

405/978
§ 2258. Venue

2258. {(a) If the proceeding affects real property or any lien or

encumbrance thereon, the petition shall be filed in the superior court
of the county in which the real property, or some part thereof, is
situated. o | 7

{(b) If the proceeding affects only personal property other than a
lien or encumbrance on real property, the petition shall be filed in the
superior court of the county in which the spouses or either of then

reside or in which a conservator for either spouse has been appointed.

Comment. Section 2258 continues the substance of the portion of
the first sentence of former Section 1435.4 that related to the place of

filing the petition.

405/979

Article 3. Citation and Notice of Hearing

§ 2260. Setting.petition for hearing

2260. Upon the filing of the petition, the clerk shall set the

petition for hearing by the court.

Comment. Section 2260 is the same as the first portion of the

first sentence of former Section 1435.5.

404/166

§ 2261. Issuance and service of citation

2261. {a2) Except as provided in subdivision (b), the clerk shall
issue a citation directed to the spouse or spouses not petitioning,

setting forth the time and place of the hearing.

T =



(b} ¥o citation to a spouse need be issued if (1) there 1s a
conservator of the estate of the spouse and (2) 2 copy of the notice and
petitien is served on the conservator at least 10 days before the
he-ring in the manner provided in Section 415.10 or 415.30 of the Code
of Civil Procedure or in such aaaner as may be authorized by the court.

{c) The citation and a copy of the petition shall be served on the
Spouse ©or spouses not petitioning, whether within or without the state,
in the manner provided by law for the servicc of sumﬁons in a civil
action, other than by publicacion, at least 10 days before the hééfiné
if served within the State, atherwise three weeks before the hearing.

If the citation and copy of the petition cannot with reasonable dili-
gence be 50 served on a spouse, service of the citation may be made by
publication pursuant to Section 415.30 of the Code of Civ*l Procedure,

and no copy of the petition need then be served on the spouse

Comment, Subdiv151on (a) of Section 7261 continues the substance
of the last portion of the flrst sentence of the first paragraph of
former Section 1435.5. Subdlvisiou (b} continues the substance of the
first sentence of the fourth paragraph of formgr Section 1435.5. Subdi-
vision (c) is the same 1in substance as the third sentence of the firse
paragraph and the entire second paragraph of former Section 1435.5.

The provision for notice is contained in Section 22562.

405/972

§ 2262. Contents and mailing of notice of hearine

2262. - (a) Notice of the hearing of the petition shalt give the
name or names of the incompetent persons, the name of the petitioner,
and the purpose for which the order is sought, referring to the petition
for further particulars, and notifying all interested persons to appear
at the time and place mentioned in the aotice and to show cause, if any
they have, why the order should not be made.

(b) The petitioner shall mail a copy of the notice and petition by:
prepaid first-class mail at least 10 days before the hearing to the
adult relatives named in the petition at their addresses set forth in
the petition.

{c) If there is no conservator of the estata of the incompetent

spouse to whom the citaticn is issuved, or 1if the conservator cannot be

—65-



served as provided in subdivision (b) of Section 2261, a copy of the
netice and petition shall be served personally upon the public guardian
6r public administrétor of the county in which the petition was filed,
or upon his or her deputy or assistant, in the manner provided in Sec-
tion 415.10, 415.20(a), or 415.30 of the Code of Civil Procedure at
teast 10 days prior to the hearing.

Comment. Subdivision (a) of Section 2262 continues the substance
of the third paragraph of former Section 1435.5. Subdivision (b} con-
tinues the substance of the fifth paragraph of former Section 1435.5.
Subdivision (c) continues the substance of a portion of the tirst sen-
tence of the sixth paragraph of former Section 1435.5.

For provisions concerning mailing of a copj of the notice and
petition to the Director of Health when the alleged incompetént is a

patient in a state institution, see Section 2257.

405/966

Article 4., Hearing and Order

§ 2265. Representation of alleped incbmpetent ar hearing; fees

2265. (a) A conservator who is‘served-és provided in subdivision
(b) of Section 2261, or a public guardian or public adﬁinistrator whe 1s
served as provided in subdivision (ci of Section 2262, shall appear. at
the hearing and represent the interests of the incompetent spouse.

(b} If the alleged incompetent spouse is not represented at the
hearing by a conservator, by the public guardian oY puhlic'admiﬁistrator
or a deputy or assistant, or by the Director of Health, the court may in
its.diseretion appoint a guardian ad litem to represent the interests of
the spouse. '

{c) The court may fix a reasonable fee, to be paid out of the cash
proceeds of the tramsaction or otherwise as the court directs, for all
services rendered by the public guardian, public administrator, or

guardian ad litem.

Comment. Subdivision {a) of Section 2765 continues the substance
of the éecond sentence of the fourth paragréph, and a portion of the

first sentence of the sixth paragroph, of former Section 1435.5.
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subdivision (b)! continues the substance of a portion of the second
paragraph of former Section 1435.7. Tor provisions concerning represen-
tation of a patient in a state institution by the Director of Health,
see Section 2257,

Subdivision (¢} continues the substance of the second sentence of
the sixth paragraph of former Section 1435.5 and a portion of the second

paragraph of former Section 1435.7.

405/965

§ 2266. Presence of alleged incompetent spouse at hearing

2265. (a) If a spouse alleged in tha petition to be incompetent
has not beeq s¢ found in proceedings under this division or under the
Uniform Veteran's Guardianship Act, Part 2 (commencing with Section
1650) of Division 4, or has been restored to capacity as provided in
this code, the spouse, if able to attend, must be produced at the hear-
ing.

(b) If the spnuse is not able to attend because of mental or
physical condition, the affidavit or certlflcate of a duly licensed
physician, surgeon, or other medical practltloner ‘or the certificate of
the medical superintendent or acting medical superintendent of a state
hospital in this state in which such spouse is a patient, shall be prima
facie evidence of the facts therein stated as to the inabllity of the

spouse to attend.

Comment Section ”266 contlnues the substance of the first para-
graph of former Section 14735. ? The reference to an adjudication of
incompetency under Division 4 isrreplaced by a reference to the Uniform
Veterans' Guardianship Act (Sections 1650-1669), the only provisions of
Division 4 pursuant to which a determination of incompetency may be
made. ‘ -

405/958
§ 2267. Order
2267. (a) If it appears to the court that the property 1s the

homestead or community ﬁfopérty of the spouses, and that one‘or both of
the spouses are then incompetent or have been so found under this

division or under the Uniférm Veterans' Guardianship Act, Part‘Z’(com-
mencing with Section 1650} of Division 4, and have not been restored to

capacity, the court shall so adjudge.
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(L} If it further appears to the court that the petition should be
granted, it may then so order and may authorize the petitioner to do and
periorn all acts and to execute and deliver 211 papers, documents, and

instruments necessary to effectuate the order,

Comment. Section 2267 continues the substance of former Section
1435.8, fhe reference to an adjudication of Incompetency under Division
4 1is replaced by a reference. to the Uniform Vetersns' Guardianship Act

V(Sections 165Q-1669), the only provisions of Division & pursuant to

which a determination of incompetency may be made. .

405/976

£ 2268. Vacation of order; authorization for other sale or
) encumbrance

2268. (a) If any party to the transaction other than the peti-
tiener neglects or refuses to consummate a transactlon which has been
authorized by the court under this chapter, the court may vacate 1ts
order authorizing such transaction after such notice to the pérties to
the transaction as the court on application of the petitioner shall
direct.

{(b) If the original order provided for the sdle or encumbrance of
property, the petitioner may by verified supplemental petition apply to
the court for an order authorizing any other sale or encumbrance to the
advantage, benefit, or best interests of the spouses. The supplemental
petition shall be served and mailed as provided in Article 3 (commencing
with Section 2260) except that no further citation need be issued. If
ic appears te the court that such other sale or encimbrance is to the
advantage, benefit, or best intercsts of the spousés and that the sup-"
plemental petition should be granted, the court mav so order and may
authorize the petitioner to do and perform acts and to execute and
deliver all papers, documents, and instruments necessary to effectuate

the order.

Comment. Section 226R continues the subatance of former Section
1435.13. The section is revised somewhat for clarlty and to parallel

subdivision (b) of Section 2767.
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3G/681

Articie 5. Bond

§ 2270,  Requirement of bond

2270. Unless the court for cause shown dispenses with the neces-
sityrof 2 bond, the court shall require the petitioner to give a bond
conditiqned on the duty of the petitioner to account for and apply Ehe
proceeds of the transaction to be received by the petiticoner only as the

court may by its original or any subsequent order direct.

Comment. Section 2270 is the same Iin substance as the first

sentence and a portion of the last sentence of former Section 1435.9.

50579564
§ 2271. Sureties

2271. The surety or sureties on the bond shall be either of the
following:
(a) An authorized surety company.

(b) Two or more persons to bhe approved by the court.

Comment. Section 2271 is the same in substance as a portion of the
second sentence of former Section 1435.9.  See also Code Civ. Proc.
§ 1056 (one surety will suffice if a "corporate or reciprocal insurer"

authorized by Insurance Commissioner to write surety insurance).

405/935

§ 2272, Avount of bond

2272. Urless the court for cause shown determines that the bond
may be in a lesser amount, .the bond shall be in an amount equal to or
greater than the following: o -

(a) If the surety ie an authorized surety company, the value of the
personal property, including .cash and any note or notes, to be received
by the petitioner as determined by the court,.

{b) If the sureties do not include an authorized surety company,
twice the value of the personal property, including cash and any note or

e

notes, to be received by thm petitioner as determined by the court.

Comment. Section 2272 is ¢the same in substance as portions of the

second and fourth sentences of former Section 1435.9.
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405/934
§ 2273. Application of certain nrovisions -

2273.  The provisions of Sections 1483, L483.1, 1483.2, 1483.3,

1488, 1489, and 1490 relating to guardians and the bonds thereof apply
£o petiticners and the bonds thereof under the provisions of this

chapter.

Comment, Section 2273 continues the substance of the third sen-

tence of former Section 1435.Y.

100/879
Article 6. Fffect of Order

§ 2275. Duty of petitioner

'2275.  (a) The petitioner shall execute, acxnowledge, and deliver
any’ necessary’ inbtluments or documents as directed by the court, setting
forth therein that they are made by authority of the order.

(b} The petitioner shall cause a certified copy of the order to be
recorded in the office of the recovder of each county in which is situ-
ated any land affected by the order or upon which therL is a lien or
encumbrance affected by the order.

(c} If a sale is made upon a c¢redit in pursuance of the ordef, the
Petitioner shall take the note or notes of the person to whom the sals
is wade for the amount of the unpaid balance of rhe purchase noney, with
such security for the. payment cheveof as the cecurt shall bv order ap-
prove. Such note or notes shall be made payable to the petltloner or,
if the petition was made as conservator, to the petitioner as cqnse;va-

tor,

Comment. Subdivisions {a} and (bh) of Section 2235 continue the
substance of the first sentence of former Section\jﬁBS.lO. The words
"upon receipt of the consideration therefor”™ are omitted from subdivi-
sion (a) sincé the conveyance nead not be made for consideration.
Section 2251¢a).

Subdivision {c) continues the substance of the first paragraph of

former Section 1435.12.
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100/89¢%
§ 2276. vValidity of convevance

2276.  Any sale, conveyance, assignment, transfer, pledge, ex-
change, mortgage, deedrof trust, or lease and any instrument or document
made in pursuance of the court's order is as valid and effectual as if
the propertv affected thereby was the sole and absoluce property of the

person making it,

Comment. Section 2276 continues the substanze of the second sen-

tence of former Sectdion 1435.10.

100/972

§ 2277. liability of conservator

2277. Any note or notes, pledges, mortgages, leases, or deeds of
trust éxecuted as provided in this article by a petitioning conservator
as such, shall create no ﬁérsonal liability against the conservator so
executing unless the conservaterris one of the spouses, and then only to
the extent that personal liability would have resulted had both spouses

been competent and joined in the execution.

Comment. Section 2277 continues the substance of former Section

1435.11.

100/973

§ 2278. Proceeds of community and howrestead property

2278. (a) Thils section applies to property dealt with or disposad’
of under the provisions of this chapter, including Article 8 (commencing
with Section 2290).

{b) The procee@s, rents, issues, and profits oficommunity property,
and any'property'takén'in exchange therefor or acquired with such pro—
ceeds, shall be community pfoperty. _

{c) The proceeds of sale of homestead property and any property
taken in eXChange therefor or acquired with such proceeds shail enjoy
the exemptions prescribed in Sections 1265 and 1265a of the Civil Code,
provided that in the case of pfoperty so taken or acquired the peti-.
tioner with leave of court makes the declaration required by Section

1265a of the Ciwil Code.
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Comment . Sectién 2278 continues the substance of the last para-
graﬁh of former Section 1435.12 and the second sentenee of the last
paragraph of subdivision (c) of former Section 1435,16. The protection
of proceeds of homestead property in subdivision (c¢) is not conditioned
on court approval of the transaction (so conditioned under former Sec-~
tion 1435.12 but pnot under former Section 1433.14). See also Section

2298(b)7(c0urt approval of reinvestment under Article 8).

100/974

Article 7. ‘Hestoration to Capacity

§ 2280. Retention of jurisdiction to restore capacity

2280. 1In proceedings brought under this chapter, the court shall
retain jurisdiction teo hear and determine any petition for restoration
to capacity as provided in this article.

Comment. Section 2280 continues the substance of the third sen-

tence of former Section 14735.14.

101/134

§ 2281. Petition for restoration to capacity

2281, (a) Any person who has been found to be incompeteﬁt in
proceedings under this chapter and is not then the subject of peﬁding'
proceedings under any other chapter of this division, or any relative or
friend of such person, may at any time apply by a verified petition to
have the fact of the person’s restoration to capacity judicially deter-
mined. _ L

(b) The petition shall be filed in the proceeding brought under

this chapter and shall sllege rhat the person Is then competent.

Comment. Section 2281 continues the substance of the first two

sentences of former Section 1435.14.

405/931

[

§ 2282, Rules for proceedings for restoration to capacity .

2282, Proceedings on a peticion for restoration to capacity

brought under this article shall be as prescribed im Section 1755. :
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Comment. Section 2282 continues the substance of the fourth sen-
tence of former Section 1435.14. The refarence tg former Sections L471
and 1472 (guardianship} is replaced by a reference to the comparable

provision ef Division 5 (conservatorship).

36/699

B 2283. Ho effect on acts dopne undetr prior order

2283, Any adjudication of restoration to capacity shall not
prejudice or affect anything theretofore lawfully done pursuant to and
in accordance with any prior order made under the provisions of this

chapter.

Comment. Sectlon 2283 is the same as the fifth sentence of former

Section 1435.14.

30/698

Article 8. Alternate Procedure Where There Is an
Existing Conservator of the Property

& 2290. Definitions

2290. As used in this article:

{a) "Competent spouse” means a spouse who has the legal capacity to
contract and for whom no conservator of the property has been appointed.

(b) "Conservatee spouse' means a spouse for whom 2 conservator of

the property has been appointed.

Comment. Secticen 2290 is new.

30/697

§ 2291. Alternative applicatinn of this article

2291. -The provisions of thies article may be used as an alternative

to the procedure prescribed elsewhere in this chapter.

Comment. Section 2291 continues the substance of the first clause

of former Section 1435.15.

30/696

& 2292, Powers of court

2292, If there is an existing conservato¥ of the respective
estates of one or both of the spouses, the court in which the conserva-
torship proceeding 1s pending may, for the purpose of administration

under this article, do all of the following:
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(a2} Determine the valldity of any homestead and whether property is
community propercy or the separate property of one or both of the
spouses.

{b} Afcer such determination, authorize the conservator to deal
with or dispose of such property in the manner provided in this article
OT to join in any tramsaction or to concur therein when required by this

article.

Comment. Section 2292 is the same in substance as former Section
1435.15. Court approval of action by the conservator is required in

certain cases. See Section 229%.

307695

5 2293. Court approval required for action by conservator

2293. VWhen a conservator is required by this article to join in
any tramsaction or to concur therein, an order of court approving the

same must first be obtalved under Section 1840,

Comment. Section 2293 restates the requirement of court approval
contained in subdivisions {(a), (b}, and (c) of former Section 1435.16,

and in subdivisions (bf and (c)} of former Section 1435.17.

30/693

§ 2294, M™anagement and disposition of community property where
there is 2 conservator of the property of one spouse

2294. A conservator of the estate of either spouse may deal with
and dispose of community property, whether or not subjéct to a home-
stead, as part of the conservatorship estate 1f the competent spouse

consents thereto in writving.

Comment. Section 2294 is based on a portion of subdivision (a) of
former Section 1435.16, the first sentence of subdivision (a) of, and a
portion of'sdbdivision (b) of, former Section 1435.17. :The former
provisioﬁs are revised to conform to Seccions 5125 and 5127 of the Civil
Code, which give ecither spouse the management and control of community
property. In the case of community real property, both the conservator
and the competent spouse must jrin in executing any instrument where
both spouses would be required to Join by Section 3127 of the Civiil
Code. Section 2297. Jeinder by the conservator must first be author-
ized by order of court. Section 2293,
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§ 2295, danapement and disposition of separate property subject
te a homestead where there is g conservatar of the
Broperty of eone spouse

2295,  (a) Where property subject to a hemestead, other than a
married person's separate homestead, is the separate property of a
comservatee spouse, the conservator m2y deal with and dispose of such
property if the competent Spouse consents thereto in writing.

{b) Where property subject to a homestead is the separate property
of 2 competent Spouse, the competent spouse may deal with and dispose of

such preperty,

Comment. Section 2295 {isg based on portions of subdivisions (a) and
{b) of former Section 1435.16. The former provisions have been revised
50 that consent of the competent spouse is trequired whether such gpouse
is the husbana.or the wife, and so that no consent is required where the
homestead is é married person's separate homestead. As thus revised,
Section 2295 conforms to Section 1242 of the Civil Code. 7

Except in the case of a married-person's Separate homestead,  both
the conservator and the cdmpeﬁent spouse must join in any conveyance or
encumbrance of the homestead property, whether the separate property of
the conservatee spouse or the ccmpetent spouse. See Section 2297, Civil
Code § 1242. Such actien by the conservator must have the prior ap-
proval of the court. Section 2293.

Where the spouse has claimed a married person's separate homestead
(Civii Code § 1300), such spouse or the spouse's conservator nay deal
with the property without the joinder or consent of the other spouse.
See Civii Code § 1242; 5 B, Witkin, California Procedure, Enforcemeﬁt_g£

Judgment § 34(b}(2), at 3415 (2d ed. 1971).

sote. Existing Section 1435.16 and Civil Code Section 1242 require
that, where one spouse is incompetent, a conveyance of .a married per-
son's separate homestead property may be made only with the consent of
the spouse or his or her guardian. This draft does not continue this
requirement,
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30/692

§ 22%6. lManagement and disposition of community and homestead
property where there is a conservator of the
vroperty of both spouses

22896. ° (a) This section shall apply when there are conservators of
the estatés of both spouses. Both coanservators must concur in any
transaction described in this secrion.

(b} An undivided one-half intetest in the community propepty;
whether or not subject to a homestead, may be included in, dealt with,
and disposed of as a part of the‘conéervatorship estate of the husband,
and an undivided one~hdlf interest therein may be includedvin,'dealt
with, and disposed of as a part; of the conservatorship estate of the
wife. - 1

: (c)'If property sutbject to a homestead, other than a married per-
son's éeparate homestead, is the separate property of both spouses as
jeint tenants, tenants in common, or otherwise, the respective interests
of each;may be included in, dealt with, and disposed of as a part of

their respective conservatorship estates.

Comment: Section 2296 is based on the first paragraph of sub-
divisioﬁ (c} of former Section 1435.16 and the first paragraph of sub-
division (c)} of former Section 1435.17. The former provisions have been
revised tc make the rule with respect to community property subject to a
homespead the same as the rule for community property not subject to a
homestead, i.e., one-half in each conservatorship.

The concurrence required of both conservators by subdivision (a) is

subject to prior approval by the court. Section 2293,

30/691

§ 2297. Jeinder required in certain transactions

229?. Whenever bath spouses, if competent, would be required to
Join in any transaction under Section 1242 or Section 512? of the Civil
Code, both the conservator and the conpetent spouse, or both conserva—
tors, must join in such transaction for it to be effective under this

article.
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Comment. Section 2297 is based on portions of subdivisions (a2},
(b), and (c) of former Section 1435.16 and portions of subdivisions (a)
and (h) of former Section 1435.17. The former provisions have been
revised so that'joinder is not required under this article in situations
where joinder would not be required under Sections 1242 or 5127 of the
Civil Cod@{,E;&;L in the case of separate property subject to a married
person's sepafate homestead.

Before a'conservator may join in a transaction referred to in this
section, prior aﬁproval of the court must be obtained. Section 2293.

Note. Existing Section 1435.17(b)} requires the comnsent of the
wife's guardian where the husband disposes of community real or persomal
property. This sectiom, by referring to Civil Code Section 5127, re-

quires the consent of the wife's guardian only in the case of disposi-
tion of community real property. :

30/690

§ 2298. Character of property; reinvestment of proceeds

2298. (a) Proceedings under this article shall not alter the
character of the property or of the proceeds, rents, issues, or - profics
thereof, or the rights of the respective spouses therein except ﬁith'-
respect to the procedure for the management and disposition thereof as
expressly provided in this article.

(b) The court, on petition of the conservator or the competent
spouse, with such notice to the other as the court shall prescribe, may
authorize the investment of the proceeds in another home for the spouses

to be held by the same tenure as the property sold or exchanged.

Comment. Section 2298 continues the substance of the last para-
graph of former Section [435.17 and the first sentence of the.last
paragraph of former Section 1435.16. Section 2298 applies both to com-
munity and to homestead prdperty. |

 Under Section 2278, the proceeds of communiﬁy property retain their
community character, and the proceeds of homestead property méy remain

protected if proper steps are tzaken.
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949/327
TRANSITION PROVISION

-~ SEC. . {2} All guardianships and proceedings for guardianéhip
of an incompetent adult or a married minor in existence on the cperative
date of this act under Part 1 (commencing with Section 140C) of Division

-4 of the Procbate Code are deemed tc be conservatdrships and are fgoverned
by Division 5 (commencing with Section 1701} of the Probate Code without
application, order, or amendment of letters or title of the proceeding,
and all bonds, security, and other oﬁiigations then in effect shall
continue to apply. Conservatees subject to such cbnservatorshiﬁé shall
be deemed to have been judicially determined to lack legal capaéiﬁy as
provided in Section 1863 of the Probate Code until otherwise ordered by
the court.

(b) Any action, cause of actlon, defense, accounting, or other pro-
ceeding instituted or maintained before the operative date of this act
shall be continued under this act, so far as applicable, and if no
provision of this act 1s applicable, under the iaw in effect immediately
prior to the operative date of this act, and for this limited purpose
prior law is continued in force and effect. If any right or remedy is
abrogated or substantially curtailed by the provisions of this act, the
persen entitled thereto shall have one vear after the operative date in
vwhich to commence enforcement thereof under prior law.

(¢} The changes made by this act in the standards for appointment
or confirmation of a guardian shall not affect the validity of any
nomination, appeointment, or confirmation made under prior law.

(d) The Judicial Council may prescribe by rule for the orderly
transition cf pending proceedings affected by this act, including but
not limited te amendment of the title of the proceedings and amendment
of, or issuance of, letters of guardianship or conservatorship. The
validity of transacticns and acts of a guardian or conservator shall not
be affected by a misdescription of the office, nor shall any judgment,

decree, or order of the court he invalidated by any such misdescription.

Comment. This section continues in effect as conservatorships all

guardianships for incompetent adults and married minors established
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under Division 4. It presetves the effect of the creation of a guard-
ianship under Division 4, which renders the ward incapable of making a
valid contract. Hellman Commercial Trust & Sav. Zank v. Alden, 206 Cal.
592, &04-605, 275 P. 794,  (1929). Section 1863 of the Probate Code
permits the court to order that the conservatee lacks the power to make
@ conveyance or contract in excess of a specified amount. If the court
removes entirely the disability imposed on the conservatee by this
section, the conservatee will have the limited power to contract pro-
vided by Section 1858 of the Probate Code. See Board of Regents State
Univs._vf Davis, 14 Cal.3d 33, 41, 533 P.2d o4y, 120 Cal. Rptr.
407, ;“__ {1975).
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15924
CONFORMING REVISIONS

Civii ode § 40 (technical amendment )
SEC, . Section &G of the Civil Code 1s amended to read

40;_ SubJect to nee#ieﬁ +56% ané Section 1910 of the Probate Code,
=and subject to Part 1 (commencing with Section 5000) of Jivision 5 of
_'the Welfare and Institutions Code after his incapacity has been judi—
decially determined a person of unsound mind can make no conveyance or
other contract, nor delegate any power or waive any right, until his
restoration to capacity. But a certificate from the medical super—
intendent or re51deut physician ‘of the insane asyium to which such per-
son way ‘have been committed, showing that such person had been dis-~
charged therefrom, cured and restored to reason, shall establish the
preeuﬁption of legal capacity in such person from the time of such
discharge.

Commeﬁc; Section &0 is amended to delete the reference to Section
1561 of the Probate” Code which 1s repealed.

o - _ 18475 .
. Civil.Code § 206.5, {amended) .
SEC. .- . Section 206.5 of the Civil Code jis amended to.Tread:

206.5. .Any adult person may file in the superior court of the
county .where his parent.resides a verified petition alleging that, while
. he was a winor, he was abandoned by such parent, and such abandonment
continued for.a period of two or more years prior to:the time such-per-
son_reached the age of 18 years, and such parent during such period was
. physically and mentally able.to support such persom, and prayving the
.court to free such. person from the obligation otherwise impgsed by law
to support such.parent. The clerk shall thereupon set the same.for
hearing by the court and issue a citation directed to said parent and to
his eusrdian er conservator, if any, or, if said parent be deceased, to
the personal repreeentatlve of hils estate, setting forth_the time and
| place of hearing so fixed by h1m. Ehe”citetionJaﬁﬂla,ceﬁy'efﬁthe peti-
tion shall be personally served on the parent and gusrdiam e¥' conserva-
tor, if any, or, if said parent be deceased, on the personal representa-

tive of his estate in the same manner as provided by law for the service
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of summons at least five days before the time of hearing. If, upon
hearing, the court determines that the allegations of the petition are
true it shall issue a decree granting the relief prayed for.

A person released from the obligation to support a parent as pro-
vided in this sec¢tion shall be deemed to be so released with respect to
any state law under which a child is required to pay for the support,
care, maintenaﬁce,'and the like of a parenf;rdr to reimburse the State
staté or a local public apency for furnishing such support, care,
'maintenance, or the like.

Comment . Section 206.5 is amended to delete the references to a

' guardian of the parent since, under Division 4 of the Probate Code, a
guardian may not be appointed for an adult, :

. 18476
Civil Code i 1242 (technical amendment) .
SEC. . Section 1242 of the Civil Code is amended to read:

1242. Except as provided in Chapter s {éeﬁmeneiﬁg with GCee-
tion 1435+13 Biwisten 4 12 (commencing with Section 2250) of Division 5

of the Probate Code where one or more spouses is incompetent, and except
in the case of a married person's separate homestead, the homestead of a
- married person cannot be .coanveyed or encumbered unless the instrument by
which it is conveyed or encumbered is executed and acknowledged by both
husband and wife or unless each spouse executes and acknowledges. a
separate instrument so conveying or encumbering the homestead in favor
of the game party or his successor in interest; provided, ‘however, that
a ‘conveyance of the homestead between husband and wife need be executed
and acknowledged only by the spouse conveying, and.unless the one con-
veying expressly reserves his homestead rights, the spouse to whom the
conveyance is made may convey or encumber the homestead property in the
- same mannér and to the same extent as though no homestead had been
declared. : : o e

Comment. Secton 1242 is amended to reflect the reéodifiéétibn of

former Chapter 2A of Division 4 of the Probate Code 'gs Chapter 17 of
Division 5 of that code.
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18477

Civil Code 5 1243 (technical amendment)

SEC. .« Section 1243 of the Civil Code is amended to read:
1243.7 Except as prov1ded in Chapter 2A {estiElencinz with See-

tion 1a35-13 ef %iv:s:en = 10 (commencing with Section c250) of Division

3 of the Probate Code Where one or both spouses are 1ncompetent, a
homestead can be gbandoned only by

. A.declaration of abandonment nxecuted and acknowledged by the
_husband and wife, jointly or by separate instruments, if the claimant is
marrled
) 2. A declaration of abandonment or a conveyance by the cl aimant if
unmarried _

3ﬂ A,deelaration of ahandonment or a tonveyance by the grantee
named in a convejance by which one spouse conveys the homestead to the
other spouse without expressly reserving his homestead rights '

4, A conveyance or conveyances by hoth spouses as provided in
‘Section 1z¢2 _ ‘, ‘

5. A declararion of abandonment or a conveyance by the claimant
alone in the case of a married person's separate homestead

Comment. Section 1243 is amended to reflect the recodification of

former Chapter 24 of Division 4 of the Probate Code as Chapter 12 of
‘Div1sion 5 of that code.

18478.. .
Civil Code § 2939-1/2 (amended)
SEC. . . Section 2939-1/2 of the Civil Code.is amended to read:

293%-1/2. Foreign executors, administrators and guardiens admin-

_istrators, guardlans, and conservators may satisfy mortgages upon the

records of any county im, this state, upon producing and recording .in the
office of the couqty recorder of the county in which such mortgage is
recorded a duly certified and duthent1cated copy of their letters -

testamentary, or of adminictratien eFf eof guardianships administration,

guardianship, or conservatorship, and which certificate or authentica-

tion shall alsc recite that said letters have not been Tevoked.

Comment. Section 2939-1/2 is amended to add the references to con-
servators and conservatorship.
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18479
Civil Code § 4510 (amended} .
SEC. . Section 4510 of the Civil Code is amended to read:

4510, {a) A marriage may be dissolved on the grounds of incurable
insanity only upon proof, including cozpetent médical or psychiatric
testimony, that the insahe spouse was dt the time the petition was -
filed, and remains, incurably insame.

' (b} No decree granted on this ground shall relieve a spouse from
'any‘dbl{gatidn imposéd by law as a result of the marriage for the sup-
port of the spouse who is incurably insane, and the court may make such
order for support, or require a bond therefor, as the circumstances re-
quire.

ngl 1f the irsane spouse has 3 genera: guardian or guardian

of his conservator éf}the person, other than the spouse bringing the

action,”the‘petition and summens shall be served upon the Insane spouse

aud such guardian amd ke or conservator. Ihe guardian or conservator

shall defend and protect the interests of the insane spouse. If ‘the
insane spouse has no gemerat guardian or guawdien ef his conservator of
the persdnm, or if théispouse bringing the action is the genaFat puardian

or guardiam of his-.conservator of the. person, the court shall appoint a
8 oL P PP

guaidiaﬁ'ad litem, who may be the district attormey or the dounty counsel,
if any, to defend and protect the interests of the insane spouse. If a
district attorney or county counsel is appointed guardian ad litem

pursuant to this parsagraphy M#s subdivision, the successor: in the office

of district attorney.or.county counsel, as the case may be, succeeds

him as guardian ad litem, w#ithout further action by the court or parties,

Coument. Section 4510 is amended to add the references to a com-
servator of the person of an insane spouse and to delete the references
to a guardian of the person. The term "‘general guardian” includes a
guardian of the person. Prob. Code § 140Z. Other technical revisions
are also made. -

—57~



18480

Civil -Code § 5128 (technical acendment)

SEC. - /.. Section 5123 of the Civil Code is.amended to read:
+- 5128.° Where oune or both of the spouses are incompetent, the pro-
cedure for dealing with and disposing of community property Ils that:
prescribed in Chaptér 2Za. {feemmencins wisth Scebian 1435713 o= Sivisden

4 12 (commencing with Section 2253) of Division 5 of the Probate Code.

Comment. Section 5128 is amended to reflect the recodification of
former .Chapter 24 of Division 4 of the Probate Code as Chapter 12 of
Division 5 of that code.

18484
Code of Civil Procedure § 153 (amended)

SEC. . Section 153 of the GCode of Civil Procedure is amended to

" read:

153. Except as otherwise expressly provided by law, thé seal of a
court need not be affixed to any proceeding therein, or to any document,
except: '

1. T6a writ:

2. To a summons:

3. 7To a warrant of arrest;
4,

To -the certificate of probate of a will or of the appointment

of an executor, admidistrator, ¥ gwasdian guardian, ot conservator.
Comment. Section 153 is amended to add the certificate of appoint-
ment of a conservator to the exceptions stated in subdivision 4.
Note. This would impose a new requirement.
28275

)

Code of Civil Procedure § 166 (amended)

SEC. _ . Section 166 of the Code of Civil Procedure is amended to
read:s )

-166. The judge or judges of the superior, municipal and justice
courts may,-at chambers, in the matters within the jurisdiction of their
respective courts. '

l. - Grant all orders and writs which are usually granted in the

first instance upen an ex parte application, and may, at chawmbers, hear

-



and dispose of such orders and writs: and may also, at chawbers, appoint
appraisers, receive inventories and accouuts te he filed, suspend the

powers of executors, ddmlﬁlstrﬂtors, e¥ goardisus guardians, or con-

servators in the cases allowed Ly law, grant special letters of admin-

1

'istratlon ot gooFdLdaas n e and temporary letters of gaardlanbhlp or

conservatorsh;p, approve claims and bo1ds, and direc* the 1nsuance from

-the court of all writs and process neceesa?y in tHe exercise of their
powers in matters of psobsse: piobate. -

2, Hear and determine all totions wade puréuaﬁt td'Secfibna 657 or
653 of thiw eoser 663.

3. Hear and determine all uncentested actions, proceedings, de-
murrers, motions, petitions, applications. and other matters pending

4

before the court other than actions for diverser maintonance o sundi-

ment of dissolutiom of marriage, for legal separation, or for a judgment

of nullity of the marriags, and except also appllcation for confirmation

‘of sale of real properLy in probate proceedings.

A Judegesr judge may, out of court, anywhéfe in the States stafé, ex-
ercise all the powers and perform all rhe functions and duties conferred
upon a judge as contradistinguished from the court, or which a judge may
exercigse or perform at chambers. '

Comment. Section 166 is amended tc add authority for the judge to
suspend the powers of a conservator and to issue temporary letters of

conservatorship. . See Prob. Code 53 1952, 2201-2202. Other technical
revisions are aiso made,

28276
Code of Civil Procedure § 170 {amended)

SEC. __ . Sectiou 170 of the Code of (ivil Procedure is amended to
read;‘ ‘ _

170, .o justice or judge shall sit or act as such in any action or
proceeding:

l. To which he is a party; or in which he is interested other than
as a holder OTr owner oz ALY caplta] stock of & corporation, or of any
bond, note or other securlty issued by a corporation;

2. In wiich he iz interested as a iolider or owner of any capital
éiéck of a corporation, or of any bond,rnote or oiher security issued by

a corporation;



3. Vhen he is related to either party, or to an officer of a cor-
poration, which is 2 party, or to an attorney. counsel, or ‘agent of
either party, by consanguinity or aifinity within che third degree com-
puted according to the rules of law, or wihen he is indebted, through
money borrowed as a.loan, to either parLy, or to &n aicorney, counsel ox
partner of either:party, or when he is sc indebted to an officer of a
corporation or unincorporated association which is a party; provided,
however, that if the parties appearing in the.action and not then in
default, or the: petititioner -in -any probate proceeding, or the executor,

or administrator of the estate, or the guardian ef the miner or jucewm—

petent. perseny Or conservator, or the comaissioner, or the referee, or
 the attorney for any of the above named, or the party or his attorney in
all other or special proceedings, shall sign and. file in the action or
matter, a stipulacion in writing waiving the disgqualification mentiened
~in this subdivision or in subdivision ? or 4 hereof, the judge or coart
may. proceed with the trial or hearing and the performance of all other
duties connected therewith with the- same legal effect as if no such
disqualification existed;

4. When,. in the action or proceeding, or in any previous action or
proceeding involving any of .the same issues,; he has been attorney or
counsel for any party; or when he has glven advice to any party upon any
-matter invelved in the action or proceeding; or when he has been re-
tained or employed as attorney or counsel for any party within two years
prior to the commencement of the action or proceeding; ‘

5. When it is made to appear probable that, by reason of bias or
prejudice of such justice or judge a fair and impartial trial ‘Cannot be
-had before him.

Mhenever a judge or justice shall have knowledge of any fdet or
facts, which, under the-provisions of this section, disqualify him to
~sit or act as such in any action or proceeding pending before him, it
shall be his duty to declare the same in open court and cause a memo-
randum thereof to be entered in the minutes or docket, It shall there-
upon be the duty of the clerk, or the Judge if there be no clerk; to
transmit forthwith a copy of such memorandum to each party, or his at~

torney, who shall have appearsd in such action or proceeding, except
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such party or parties as shall be prosent in person or by attorney when
the declaration shall be made.

. In justice courts when, before the trial, either party makes and
files an affidavit that he believes that he cannot have: a fair and im~
partial trial before the judge before which the actfon is pending, by
reason of the interest, prejudice or Lias of *the judge, the court may
:opdgr the tramsfer of the action, and the provisions of Section 393
shall apply to such iransfer, _

Uhenever 2 judge of a court of record who shall be disqualified
under the provisioms of this section, to sit or act as such- in any
 action or proceeding, pending before him, meglects or fails-to declare
his disqualification in the manner hereinbefore provided, any party to
such action or proceeding who has appeared therein may present to the
court and file with. the clerk & written statement objecting to the
hearing of such matter or the trial . of any issue of fact or law in: such
. action or proceeding before such judge, and setting forth the fact or

facts constituting the ground of the disqualification of sueh judge.
Copies of such written statement shall forthwith be servaed by the pre-
senting party on each party, or his attorney, who has appeared in the
aption,g;:proceedingland on thz judge alieged in sucli statement to be
disqual;fied.r _

l Within 10 days after che filing of any such statement, -or 10 days
_after the service of such statement as above provided, whichever is
later In time, the judge alleged therein to he disqualifiad wmay file
with the clerk his consent in writing that the action or proceeding be
_.tried before another judge, or may file with the clerk his written
answer admitting or denying any or 211 of the allegations contained in
such statement and setting forth any additional fact.or facts material
or relevant to the question of his disqualifications. The clerk shall
fqrthyith.transmit,a copy of the judge's consent or answer to each party
or his attorney who shall have appeared in such’ action or proceeding.
fvery such statement and-every such answer shall be varified by ocath in
the manngr prescribed by Section 446 for the wverification of pleadings.
The statement of a party objectiag to the judge on the grournd-of his
disquaiification, shall be presented at the sarliest practicable oppor-

tunity, after his appearance and discovery of the facts constituting the
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Erounc of the judge's disqualifi cation; and in any svent before the
commancenent of the hearing cof any issie of facr in the action or pro-
cezding before such judea

do Judpge of a court of record, who shall deny his-disqualification,
shall ‘hear or pass wpor the question of his own disqoali fication: but it
every such case, the question of the Judge's disqualification shall be
lieard and determined by scme other judgs . igraad upOﬁ by tha pdrtles who
shall have appeared ia the actien or J;OLGQﬂng, or, in the event of
- their failing to apree, by a judge asszifusd te act by the Chairmaﬁ of
the Judicial Council, and, if the parties fail ro ajree upon a judge to
determine the question of the disqualificition, within Five days after
the expiratiornof the tiwe allowed herzin for rha 1ud“L to answer, if
shall be the duty of the c¢ler! then to notify the Chafrman of the
Judicial Council of that fact; ‘an it shall bo the duty of the Chaifﬁan
of - the Judicial Council fortwith, upcn receipt of notice from the

Lo .= H e = gt s . - i
clerk, to assign some other Juags, not disqualiified, to hear and deter-

- mine the guestion.

1f such -judge admits his disqualification, or files his written
congeént that the action or‘proceeding ba tried beforﬂ'énother judge, or
fails to file his answer withir the 10 days hereir, allcwed or if 4t
shall ba determined after hearing that he ir dlaquallr1ed, the aéfioﬁ or
proceeding shall be heard and deterwmined by auother judze or justice not
disqualified, who shall be agreec upon by the parties, or, in the event
of their failing to agree, assigled by rhe Chairras of the Judlglal
Council; provided, however, taat when thisre are two oF mbre judges of
the same court, one of whom 16 disquaiifizd, the action or proceedinw
"may be transferred to a Judge who is not Al“qualLtLﬂd

A judge who id disquaiifisd nay, notwithstanding his d¢squallfica—
tion, reguest another judge, who has been anreed upon hy the parties, to
sit and-act in his placc. - 5 

0. "In an action or proceeding brought ic aﬁﬁ'court by or:agaihét
the Reclamation Toard of the Srate of Caritornia, ov any irrigaﬁiéng?
reclamation, levee, swampland or‘jraiqagc Tistrict. of trustee, offiéer
or employee theveof, affecting or relaring o ~ny veal prcpert}5 or an

easement of right-of-way, levee, embankeicut, ¢anal, or snv work provided



for or approved by the eclamation Board of the State of Caliicrnia, a
judge of the superior court of the county, or a judge of the municipal
court or justice court of the judictal distriet. in which such real
praperty, or any part thersof, or such easement or right-of-wvay, levee,
embankment, canal or work, or any part thereof is situated shall be
disqualified to sit or act; and such action shall ne heard and tried by
some other judge assigned to sit therein by the Chairman of the Judicial
Council, unless the parties to the action shall sign and file in the
action or proceeding a stipulation in writing, waiving the disqualifi-
cation in this subdivision of this section provided, In which case such
Jjudge may proceed with the trial or hearing with the same legal effect
as if no such legal disqualification existed. If, however, the parties
to the action shall sign and file a stipulation, agreeing upon some
other judge to sit or act in place of the judge disqualified under the
provisions of this subdivision, the judge agreed upeon shall be called by
the judge so disqualified to hear and try such action or proceeding;
provided, that nothing herein contained shall be construed as preventing
the judge of the superior court of such county, or of the municipal
court of such judicial district, from issuing a temporary injunction or
restraining order, which shall, 1if granted, remain in force until
vacated or modified by the judge designated as herein provided.

/. When, as a judge of a court of record, by reason of. permanent
or temperary physical impairment, he is unable to properly perceive the
evidence or properly conduct the proceedings,

8. .otwithstanding anything contained in subdivision % of this
section, a judge of the superior court or a judge of the mumicipal court
or justice court of the judicial district,; in which any real property is
located, shall not be disqualified to hear or determine any matter in
which the opposing party shall have failed to appear within the tipe
allowed by law, or as to such of the opposing parties who shall have -
failed to appear within the time allowed by law, and as to which matter
or parties the same shall constitute purely a default hearing; provided,
that nothing in this section contained shall be construed as preventing
the judge of the superior court of such county from Issuing an order for

possession prior t5 judgment in proceedings in eminent domain.
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Nothing in this section contained shall affect a party’'s right to
‘& change of the place of trial in the cases provided for in Title 4
(commencing with Section 392) of Part 2 of this code.

Comment. Section 170 is amended to add the reference to conserva-
tor in subdivision 3. -

25281

Cade of Civil Frocedure § 395.1 (amended)

SEC. « Section 395.1 of the Code of Civil Procedure is amended
to read:
325.1. hen a defendant is sued in kis an official capacity as

executor, administrator, guardfan grardian, conservator, or trustee, on

a claim for the payment of money. or for the recovery of personal prop=-
erty, the county which has jurisdiction of the estate which ke the
defendant represents shall be the proper county for the trial of the
~action,

- Comment. Sectilon 395.1 is amended to add the reference to con-
servator.

28282

Code of Civil Procedure £ 602 (amended)

SEC. . BSection 502 of the Code of Civil Procedure is amended
to read:

€02. Challenges for cause may be taken on one or more of the
following grounds:

{1} A want of any of the qualifications prescribed by this code to
renéér a persoﬁ competent as a jurof.

(2) Consanguinity or affinity within the fourth degree to any party
0T to an officer of a corperation which is a party.

(3} Standing in the relation of, or being the parent, spouse, or
" child of one who stands in the relation of, guardian and ward, conser-

vator and conservatee, master and servant, employer and clerk, ‘or

principal-and ‘agent, or debtor and creditor, to either party or te am
officer of a corperation which is a party, or being a member of the

- family of either party; dr a partner in business with either party; or
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or surety on any bhond or obligation for either party, or being the
holder of bonds or shares of capital stock of a corparatien which is a
party; or having stood within one year previous to the f£iling of the
complaint in the action in the relation of attorney and client with
either partﬁ or with the attofncy for eithef pafty.i A depositor of a
bank or a helder of a savings account in a savings and loan asscciation
shall not be deemed a creditor of such bank or savings and loan associ-
ation for the purpose of- this subsection stlely by reason of his being
such a depesitor or account holder.

(4) Having served as a juror in a civil action or been 2 witness on
a previous trial between the same parties, for the same cause of action;

" or having setved'as a juror within one vear previcusly in aﬁy'civil

‘action or proceeding in which either party was plaintiff oridefendant.

(5) Interest on the part of the juror in the event of the action,
or in the maln guestion involived in the action, except his interest as
a member or citizen or taxpayer of a county, city and county, incorpo-
rated city or tewn, or other political subdivision of a county, or
municipal water district. . .

(6) Having an unqualified opinion or belief as to the merits of the
action founded upon kaowledge of its material facts or of some of them.

(7) The existence of a state of mind in the juror evincing enmity
against or bias to either party. .

(8) That he is a party te an action pending in the court for which
he is drawn and which action is set for trial before the panel of which
he 1s a member.

Comment. Section 602 is amended to add the reference to conserva-
tor and conservatee in subdivision (3). ’

26233

Code of Civil Procedure § 541 (awmended)

SEC. __ . Section 641 of the Code of Civil Procedure is amended to
read:

641. A party may object to the appointment of any person as
referee, on one or more of the following grounds:

1. A want of any of the qualifications prescribed by statute to

render a person competent as a juror;
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2. Consanguinity or aifinity, withic the tiirs degree, to either
party, or to an officer of a corporation which is z party, or to aﬁy
judge of the court in which the appointment shall be made;

© 3. Standing in the relation of suardian and ward, conservator and

conservatee; master and servant, employer and clerk, or principal and

agent, to either party; or beiny a member of the family'of either'barty;
0T a partnmer in business with either partv; or securlty on any boﬂa or
obligation for either party,

4.- Having served as a juror or been a witness en any trial betueen
the same parties for the same cause of action;

5.  Interest on the part of such person in the event of the actlon,
or -in the main question Involved in the action, " o

6. Having formed or exdressed an unqualified opinion or bellef as
to:the merits of the action;

7. The existence of a state of mind in such person ev1ncing
enmity against or bias to either party.

‘Comment. Section 641 1s amended to add the reference to conserva-
tor and conservatee in sabdivision 3.

- _ 28284
Code of Civil.Procedure % 732 (amended) - S

SEC. - Section 732 oi the Code of Civil Procedure is amended to
read:

732. If a guardian, conservater, tenant for life or vyears, joint

tenant, or tenant in common of real property, commit waste thereon, any
person aggrieved by the waste may bring an actiom against nim such
person therefor, in which action thete may be judgmernt for treble dam-
ages, ‘

Comment, Section 732 is amended to add the reference to conserva-
tor. ‘ ' ’

, _ 25285
Code of Civil Procedure § 751.G9 (amended)

SEC. - Section 751.02 of the Code of Civil Procedure is amend-

ed to read:
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751.0%, At the time of filing the cowplaint the plaintiff shall
file with it ks ap affidavic fully and explicitly settins forth and
showing:

(a) The character of his the plaintifi's estate, right, title,

interest, or clainm in, and possession of, the property, the period it
has existed, and from whom ohtained.

(b) Uhether or not he the plaintiff has ever made any conveyance of
all or any part of the property, or any interest therein, and if so when
and to whom, and a statement of any and.all subsisting mortgages, deeds
of trust, and other liens thereon.

(¢} That e the plaintiff does not know. and has never been informed

of any other person who claims or who may claim any. interest in or lien

upon all or any part of the property adversely to himy the plaintiff, or

if he the plaintiff does know or has been informed of any such person,

the name and address of Such persom.
If the plaintiff is unable to state any of the required matters,

ke the plaintiff shall set forth and show fully and expllcitly the

reasons for such inability, Such arfldavit shall constitute a part of
the judgment-roll. If the plaintiff is a corporaticn, the affidavit
shall be made by an officer thereof. If rhe plaintiff is a person under

auardianshiss guardianship or conmservatorshiv, the affidavit shall be

made by his guardfans the guardian er conservator,

Comment. Scction 751.09 is amended to add the referunces to con-
servator and conservatorship.

28286

Code of Civil Prucedure Y 751.21 (zmended)

StC. . Section 751.21 of the Code of Civil Procedure is.

amended to read:

751.21. An executor, adwinistrator, guardian, conservator, or

other person holding the possession of property in the right of another
may maintain as plaiptiff, and nmay appear and defend in any action pro-
vided for by this chapter. '

Comment. Section 751,21 is awended to add the reference to con-
servator. '



26267
Code of Civil Procedure 5 151 lo (anended)

SEd. . Sectiﬂn 751. of tihiz Code of Civil Procedure is amended
to read: '

?51.28. An executor, adnlnistrator guardian, conservator, or

other person holding the posscs sion of propercy in the right of angther,
may make, sign, verify, and file for record the notice and affidavit
provided for in this chapter or behalf of the estate or interest which
ke such person representsr i

Comment. Section 751.28 is amended to add the refereace to con-
servator.

25258

Code of Civil Procedure 5 1018 (amende&)

SEC. _ . Saction 10l% of the Code of Civil ?rocedure is amended
to read:

1618. (a) Every foreign corporation and nonresident individual who
-elther incurs any liability to the State of California under any tax law

of the Stare state or who is a’ puardian, conservator, receiverr or fidu~

ciary of any individual, estate or trust, or ccrpcraticn, or a member of
a partnership, Incurring any such liability, shall file with the Secre-
tary of Staté a designation of a natural ﬁerson, stating ﬁis residence
or business address in this Szases state, as 1its or his agent for the
‘purpose of service of process in any action to enforce such iiabillty in
the courts of this States state, and the delivery to such agent of a
copy of any process in anv such action shall constitute valid service on
such foreign corporation, nonresident, individual, fidvc1ary or partner.
A copy of sdch designation, certified by the Secretary of State, is
sufficient evidence of the appointment of such agent for service of
process. BSuch foreign corporation or nonresident indiv1dual shall flle
with the Secretary of State notice of any change of address of theA_
person thus designated, and may revoke any such designation by flling
notice of the revocation thereof with the Secretary of utate.

(b) LEvery resident individual who incurs any liability to the State
of California under any tax law of the Stste Egggg‘cr who is a guardian,

conservator, receiver, or fiduciary of any individual, estate or trust,
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or corporation, or member of a rartnership, iocurring any such lia~
bility, who hereafter leaves the Sis ¢< state for a period of longer than
one year, or is hereafter absent from tle Stgew state for a period
longer than one vesr, aad who is or was a resident at the time of
leaving the States state, shall file with the Secretary of State a
designation of a natural person, stating his regidence or business
address in this Hfat=y stare, as its.or his agent for the purpose of
service of process in any action to enforce such liability in the courts
of this Stafey state, and the delivery to sucn agent of a copy of any
process in any such action- shall constitute valid service on such indi-
vidual. A copy of such designation, certified by the Secretary of
State, is sufficient evidence of the appointmant of such agent for
service of process. Such iﬁdiv‘dual shall file with the Secretary of
State notice oi any change of address of the person thus designated, and
nay revoke any such designation by filing notice of the revocation
thereof with the Qec:retary of State,

(¢} In the event that no agent designated. in accordance with the
‘provisions of this section can be found with due diligence at'thé‘ad-
dfeos given, or if tho agent so designated be no longer authorized io
acf, or if'oo personlhas been designated, and if personal service of
process upon tho corporation or individual within this S¢a%e state can-
not be made with the exercise of due diligeace, then service shall be
made by delivery of “ha pYOCEaS to the Secrerary of State or to an as-
sistant or deputy secretary of state, and such service shall be a suf-
ficient service on oaid-corporatioo or individucl - subject to compliance
"with subsection (d}-horeof. The making and filiny:.of an affidavit or
- affidavits in the action or proceeding showing what effort was made or
action taken to ﬂomply with the above requirements of due dlllpeﬁce and
the making of an order of the court in which said action or proceeding
is'bending findingrthat due diligence has been exzercised and directing
service of sumnons as herein provided, shall be sufficient proof of the
fact of such exercise of due diligence. ’

(d) In the event of service of process under subsectivn c) hereof

there Soall be oellverod fo the Secretary of State by the attoroey
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representing the Siaéerggggg_a statement of the address of the corpora-—
tion or individual to which or to whom notice, and a copy of the summons
-and complaint, shall be sent. Upon the receipt of such summons and
complaint the Secretary of State forthwith shall ~ive notice to the
corporation or individual by telegraph, charges prepaid, to the address
given in the statement delivered to the Secretary of State at the time
of such service, of the service of the summons and complaint and shall
forward to such corporation or individual by registered mail, a copy of
such summons and complaint. Personal service of such notice amd a copy
of such summons and complaint upon the corporation or individual where-
ver found outside this Stase state shall be the equivalent of said
mailing.

(e} Proof of cbﬁpliénce with subsection {d) hereof shali be made in
the event of service by wmail by certificate of the Secretary of Stéfe,
under his official seal, showing said mailing, toge&her‘wifh the defend-
ant's return receipt(r Such certificate and receipf shail Be éppeﬁded to
the original summons which shall be filed with the court from 6ut bf
which such summons issued within such time as the court mayrallow_fqr
the return of such summons. In the event of personal service outside
this State state such compliance may be proved by the return of any duly
constituted public officer, qualified to serve like process of and in
the S¢ate state or jurisdiction where the defendant is found, showing
such service to have been made. 3uch return shall be appended to the
original summons which shall be filed as aforesaid.

(f) Service,made under this section shall have the same legal force
and validity as if service had been made personally din this S¢aees
state; provided, however, that the defendant may appear and answer the
complaint within 30 days from the date of service.

{#) The court in which the action is pending may order such con-
tinuances as may be necessary to afford the defendant reasonable ap-
portunity to defend the action.

{h) The Secretary of State shall keep a record of all pProcess
served upon him and shall record therein the time. of such service ana

his action in respect thereto.
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(i) If any clause, sentence, paragraph, or part of this secticn
shall, for any reason, be adjudged by any court of competent juris-
.diction to be invaiid, such judgment shall not affect, impalr, or io-
validate the remainder of this section, but shall be confined in its
operation to the clause, sentence, paragraph or part thereof directly
involved in the controversy in which such judgment .shall have been
rendéred.

Comment. Section 1015 is amended to add the reference to conser-
vater in subdivisions (a} and (b).

258291
Code of Civil Procedure § 1700.3 (amended)

SEC. . Section 1700.3 of the Code of Civil Procedure is amended
to read:'

1700.3. "Fiduciary” inclidés guardians, conservators, executors,

administraters, and trustees of trusts, testamentary or created inter
vivos,

Comment. Sectien 170G.3 is amended to add the reference to con-
servators.

28294
Lode of Civil Procedure § 1704 (amended)

SEC. + Section 1704 . of the Code of Civil Procedure is amended

to read:

1704, 1n all cases where notice of hearing of a petition for sub-
stitution of fiduciaries, or suspension or delegation of the functions
of a fiduciary or comsultant, or for resumption of rhese functions is
required to be given pursuant to this chapter, -the clerk shall set the
petition for hearing and shall post notice of the time and place of
hearing in three public places in the county at least 10 days before the
time set for the hearing.

At least 10 days before the time set for hearing, the petiticner
shall cause further notice thereof to be given as follows:

{a} Yotice shall be mailed, except as prohibited by federal statute

or povernmental order or regulatiocn:
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(1} To eacn fiduciary, including consueltants if any, who does not
join in the petition.

(2) In case of probate estates, to the persons enumerated in the
second paragraph of Sectiesn 1200 of the Probare Code, in the manner
there provided.

'f3) In case of trusts, to each person receiving benefits under the
trust, and to each person presumptively ehtitleﬂ in remaiﬂdér,iinsofér
as tue addressea and 1denr3ty of such persons are known to the peti~
tioner or to the trustee. In the case of revocable or tarminéble |

trasts, notice shall be sufficient if ﬂallcd te the person having such

' right of revocation or termination.

(b) In the case of gaiféiaﬁ"%éﬁa; gyardlanships or comservator-

ships, notice shall be glvep in the mannexr requlred by law upon settle-

nent of a suprdiants an accoant.

“(e) In addition to the notice specified in subdivisiOQSI(g} and.
(b), in cases where the fiduciary or consultant engaged in-waf service
is not the petitioner or where his written consent to the relief prayed
for is not filed, notice served either personally or by mail telegraph
or cable shall be given to such ficuciary or consul*ant, unless the
court finds that bUCh notice is ‘impracticable because his Whereabouts
are unknown and cannot reasonably be ascertained, or because of imposai-
bility or difficuley of comaunicating with him.

(d) In all cases mentioneg in this section, such additional notice,
if any, shall be given to parties in interest as'ghe coﬁrt may'direcf;

Comment. Section 1704 is amended to add the reference to conser-
vatorships,

23295
- Code of Civil Procedure § 1704.1 (amended)

SEC. - . Section 1704.1 of the Code of Civil Procedure is amended
to read: -

1704.1. 1In all cases where notice is required te be given the
court shall inquire as to whether proper notice has been given, and a
finding as to the giving of due notice contained in the court's ordéf

when final shall be conclusive on the fiduclary or consultant, as the

-102-



case may te, and on all persons interested in the estate, trust, oz

guardianship, or conservatorship, unless modified or vacated on eqgui-

table grounds by 2 court of compietent jurisdiction.

Comment. Section 1704.1 is amended to add the reference to con-
servatorship,

29296

Code of Ci#il Procedure 571913-(amended)
' SEC. __";: Section I913 of the Code of Civii Procedure is amendad
to read:
1913, The effect of a judicial record of a sister state is;the
same in this state a3 in the state where it was made, except that it can
only be enforced here by an action or special précéeding, and excépt,

also, that the authority of a gussdias guardian, conservator,or com-

mittee, or of an executor or administrator, does not extend beyond the

jurisdiction of the government under which ke such person was invested

with hes aﬁthbrity.

Comment. Section 1913 is ameunded to add the reference to conser-
vator. The amendment iIs nor intenced to affezt prior case law with
respect to the application of this section to the scope of the powers of
a guardian, executor, or administrator, See, 2.8., In re Estate of
Boutz, 24 Cal. App.2d 644, 648, 76 P.2d 154, __ (1938) (California
guardian may deal with ocut-of-state personal preperty). See generally
24 Cal. Jur.2e¢, Guardian and Ward [§§ 186, .« at 373} {1955).

23768

Code of Civil Procedure 3 1953.05 {amended)

SEC. . Section 1953.05 of the Code of Civil Procedure is
amended to read:

1353.05. The record iu all cases where the proceed’ng is in rem,

including probate, guardianship, conservatorship. and insolvency pro-
ceedingé, may be supplied in like manner upon like notice to all persons
who have appeared therein,rand upon notice by publication or.poétings
for not léss than 10 davs, as the coﬁ:t may order, to all persens who
have not appeared, When restored the record shall have the same effect
as thg original upen all persons who have been personalily served with
noticé of the application, and as ;o all cther persons it shall be prima

facie evidence of the conients of the ariginal.

amended to add the reference to con~

b
n

Comment. Section 1%53.05
servatorship.
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28769

Corporations Code 7 413 {(amended)

5EC. - Section 413 of the Corporations Code is amended to
read:
413. A person holdiag shares d4s pledgee, axecutor, administrator,

guardian, conservator, trustee, receiver or in any representative or

fiduciary capacity is not personally liable for any unpaild balance of
the subscription price of the shares because the shares are so held hut
th eéstate and funds in the nands of such fiduciary or representative

. are liable and the shares are subject to sale therefor.

Comfent, Section 413 is amendad te add the reference to conserva-
tor. o

28770

Corporatlons Code 5 605 (anendau)

SEC. . Section 605 of the Corporarlons Code is amended to
read: _

£U5. {a) For ﬁhe purpose of detefﬁining whéther a corporation has
outstanding shares held of record by 10C or more persons, shares shall
be deemed to be ”held of record” by @ach person whe is identified as the
owner of such shares on the record of shareholders maintained by or on
behalf of the corporation, subcht to the follow1ng ‘

(1) In any case where the record of sharehclders has not been main-
tained in accordance with accepted practice, any additional person who
would be identified as such an owner on such record if it had been main-
tained in accordance with accepted practice shall be included as a
holder of record.

(2) Shares identified as held of record by a corporation, a part-
nership, a trust, whether or not the trustees are named, or dther
organization shall be included as so held by one persen.

{3) Shares identified as held of record Ly one or more persons as

‘rustees, executors, guardians, conservatfors, -custodians or in other

fiduciary capacities with respect-to a single trust, estate or adcount

shall be iacluded as held of record by one parson.

04~ -



(4) Srares held by two or more persons as co-owners shall be in-
cluded as held by one person.

{5) Shares registed in substantially similar names, where the cor-
poration (or other persom soliciting proxies) has reason to believae be-
cause of the address or other indications that such names Iepresent the
same person, may be included as held of record by one person.

(b} Jotwithstanding subdivision (a):

(1} Shares held, to the knowledge of the corporation (or other per-
son soliciting proxies), subject to a voting trust, daposit agreecment or
similar arrangement shall be included as held of record by the racord-
~holders of the voting trust certificates, certificates of depesit, re-
ceipts or similar evidences of interest in such securities, provided,
however, that tbhe corporation (or other person soliciting proxies) may
rely in geod faith on such information as is received in response to its
request from a nonaffiliated issuer of the certificates or evidences of
interest.

(2} If the corporation {or other parson soliciting proxies) lknows
or hés‘reason to know that the form of holding shares of record is used
.érimafily to circﬁmvent the provisioﬁs of this section, the beneficial
owners of such shares sball be deeined tﬁ be the record cwners thereof.

Comment. Secticn 605 is amended to add the reference to conser-
vators in paragraph {3) of subdivision (a).

28771
Penal Code ¢ 1074 {(2mended)

5

<

C. - Section 1974 of the Penal Code is amended to read:
1674, A challenge for implied bias may be taken for all or any of
the followin; causes, and for no other:
[. Comsanguinity or affinity within the fcourth degree to the per-
son alleged to be injured by the offense charged, or on whose complaint
the presecution was imstituted, or to the defendant.

Z. Standing in the relatiorn of guardian and ward, conservator and

conservatee, -attorney ‘and . client, master and servant, or landlord and

tenant, or heing a member of the family of the defendant, or of the per-
son alleged to be injured by the offense charged, or on whose complaint

the prosecution was instituted, or in his employment on wages.
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3. Being a party adverse to the defendant dn a civil action, or
having complained against or been accused by hin in a criminal prosecu—
tion.

4. Having zerved on the grand jury which found the indictment, or
on a corener's jury which inquired ianto the death of a person thiose
death:is the subject of the inuictment or information.

5. Having served on a trial jury which has tried another nerson
for the uffense charged,

6. Haviny been oae of a jury formerly sworn to try the same
charge, and whose verdiet was ser aside, or which vas discharged without
a verdict, after the case was submitted rto it.

/. lavipg served as a juror in 2 civil actlon brought against the
defendant for the act charged as an offense. -

8. If the offense charged be punishable with death, the enatertain-
ing of such conscientious opinicns as would preclude his finding the
defendant guilty; in which case he must neither be permitted nmor com-
pelled to serve as a‘juror. '

Comment. Section 1074 i3 amended to add the reference to conser-
vator and conservatee in subdivision 2.

J9331

Financial Code 3 764 (amended)

SEC. . Section 764 of the Financial Code is amended to read:
764.  Any court having jurisdiction of any estate in process of ad-
+ .ministration or of any other proceeding on application of any person
interested therein and after a hearing on such notice as the court'may
direct or without notice if a1l parties in interest consent %hereto, may

order any executor, adwministrator, guardian, conservator, assignee,

receiver, depositary, or-trustee, whether such officer or trustee has
qualified as such .er not, tvo deposit with any bank or trust company any
money then in his hands or under his control or which may thereafter
come into his hands until the furcher order of the court. Updn such
deposit being made and while such moneys remain on deposit with such
bank or trust company, the officer or trustee naking the deposit shall

be relieved of all responsibility therefor, and the court by order shall
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reduce the bond to be given or thervetofore given by such officer or
trustee S0 as to cover only tha estate remaining in his hands. The
money so deposited shall be held by the bank or trust company under the
direction of the couri and shall be repaid only on crder of the court.
If the amourt sourht to be deposited in any cne bauk doés not exceed tha
amount which will be covered by insurance of the Federal ﬁeposif Lasar-
ance Corporation an order for deposit hereunder may be made ex parte
without notice or hearing.

Comment. Section 764 is amended to add the reference to conserva-
tor.

39932

Financial Code 3 2ﬂ5? (amended}‘

SEC. __ . bSection 2057 of the Timancizl Code is amwended to read:

2057, Upon the approval by the superintendent of an agreement of
purchase and sale he shall fix a time when such approval shall be effec-
tive and aﬁ such time the purchésing bank or trust company ipso factoe
and by operaticn of law and without further transfer, substitution, act,
or deed succeeds to all rights, obligations, properties, assets, invest-~
ments, deposits, demands, an:i agreements covered by the agreement, and
to all trusts of the selling bank or of the business or branch sold or
of the branch business sold and to all properties, assets, investments,
agreements, rights, aand obligations of the selling bank or trust company
under all trusts, executorships, . adninistrations, guardianships, conser—
vatorshivs, apencies, and all other fiduciary or representative capaci-
ties to the same extent as though it had originally assumed, acquired,
or owned the game and succeeds to and is entitled to take and execute
the appointment of all executorships, trusteeships, guérdianships,

conservatorships, and other fiduciary and representative capacitas to

vhich the selling bank or trust company may be named or is thereafter
named in wills, whenever probated, or to which it is or may be named or

appointed by any other inmstrument.

Comment. Section 2057 is amended to add the references ta conser-—
vatorships. . u. * o
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09533

Fihancial Code 2973 {amended)

SEC. __ . Scetion 2072 of the Financial Code is amended té read:

2073.  ‘Vhenever aﬁf bank qualified to do a trust busiuess or any
trust company has been merged into a bank or trust company. the surviv-
ing bank or trust company ipso facto and by operation of law and without
further transfer, substitution, act, or deed succeeds to the rights,
properties, assets, invesfmeuts, Geposits, derands, agreements, and

trusts of tne constituent bank or trust company undetr all trusts, axecu-—

torships,’ admlnlstratlons guardianships, conservatorshlps, agencies,
and all other fiduciary or vepresentative capacities to the same extent
as thOugﬁ it had orginally assumed the samé and succeeds to and is
entitled to take and execute the appointment to all executorships,

trusteeships, guardianships, conservatcrships, and other £iduciary and

representative capacities to which the constituent corporation may be
named or is thereafter named in wills, whenever probated, or to which it

is ot may be named or app01nted by any other instrument.

Comment. Section 2073 is amended to add the references to conser-
vatorships.

05934

Financial Code § 2025 (amended)

SEC. _ . Bection 2095 of the Financial Code  1s amended to read:

20?5. Yhenever: (a) a national banking association authorized and
qualified to conduct a trust business in this Stase state has been here-
tofore or is hereafter created by the conversion of a state bank Iike-
wise authorized and quaiified; or (b) z state bank likewise authorized
and qualified has been ‘heretofore or is hereafter crcated by the conver-
sion of a mational banking association likewise authorlzed and quali-
fied, or (¢} one or more national banks 1ikewise authorized and quali-
fied has been hereteofore or is hereafter merged or consolidated with one
Oor more other national banking associations likewise authorized and
qualified; or {d) one or more state banks likewise authorized and quali-
fied consolidate with or nerge Into one or more national banking asso-

ciations likewise authorized and qualified; or (e) one or more national
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banking associations likewise aurliorized and quaiified consolidate with
or merge 1into one or wmore state banks likewise authorized and quallfhea
or (£) a national banking asscciation authorized and qualified to con-
duct a trust business in this Stzte gtate rurchases or has purchased the
trust business and assets of another natjoral banking assdéiation or of
a bank organized under the laws of this Staves state, the resultlng or
surviving state bank or natlomnal banklng aosoc1 tlouﬁ or the purchasing
national banking association, as the case way be, ipso facto and by
operation bf law and without further transfer, substitution, act, or
deed éucceéds to the rights,'obligations, prope:tieér assets, invest—
ments, deﬁosifs,'damandé- agreements, and trusts ol the former or sel—
Ting state bank or natlodaL barhlnb 1bsoc1at1un under ali trusts, eXecu-

torships, administrations, guardiancshipe, cousarwdtorshlps, agencies,

and under all other fiduciary or reprcsnntntlvu capacities to i"hﬂ same
extent as though it had ori glnaLlj assumed the same and succeds to and
is entitled to take and execute the apn01numrnt to all executorshlps,

trusteeships, guardianships, conservatorsh;ps, and oiher fiduciary or

representative cépacities to which the former or selling state bank or
national banking associarion, as the case may be, is or may be named in
wills, whenever probated, or to which the former or selling state bank
or national banking association is or may be named or appointed by any
other instrument.

Comnment. Section 2095 is amended to add the references to conser-
vatorships.

(19945

Financial Code § 3137 (amended)

SEC. - Section 3137 of the Financial Code is amended to read:
3137. Persons holding stock as executors, admiuistrators, guard-

ians, conservators. or trustees. shall not be personally subiect to any

‘liabilities as stockholders, but the astates and funas in their hands

shall bé liable in like wanner and to the same extent as the tEatator,
intestate, ward, or persan Infe fested in such trust funds. would be if
living and tbmpetent to act and hold the stock in his own name.

Comment. Section 3137 is amended to add the reference to conser-
vators. '
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5040

Financial Code § 6408.53 (technical. amendument.’

SEC. . Section 640G5,.5 of rhe Tinancial Code.is amended to road:

6426, 5.  Any court having jurisdiction cof any <state in process of
administration or of any other proceeding on application of any persamn
interested therein and afrer a hearing on such notice as the court may
direct or without notice if all parties in dnterest consent thereto, may
order any executor, administrator, guardian, conservator of a natﬁral
pérson, assignee. receiver, depesitary, or trustee, whether such officer
or trustee has qualified as such or not,;to”invest in an account in an
insured savings and loan associstion any-mbney then in His'héhdS'or
under his control! or which may thereafter come into his hands until the
further order of the court. Upon such investment being made and while
such’ moneys remain invested with such éssociatioﬁ, the officef'df”
trustee'méking such investment shtall be relieved of ali résponsibility
therefdr, -and the court by order shall rédﬁce the bond to‘be"giveﬁ or
theretofore given by such officer or trustee so as to cover oﬁly the
estate remaining in his hands, The monev so invested shall be held by
the associatlion under the direction of the COuFt and shall be repaid
only on order of the cour:t. Tf the amount sought to be invested in any
one association does not exceed the amount which will be covered by
insurance of the Federal Savings and Loan Insurance Corporaticn an order
for investmeat hereundsr may be made ex parte without notice or hearing.
The term "account in an insured savings and loar association" used in
this section has the same meaning as in Section 1432 1515 of the Probate
Code. - '

Comment. Section £40u.5 is amended to correct the cross-reference

to the Probate Code section where "account in an insured savings and
loan association' 1is definec. ‘ -

JI947

Financial Code ¢ 7605 {amended)

SEC. . Section 7695 of the Financial Code is amended to read:
7605,  Associations may issue shares and investment certificates to

4ny PETS0On as f¥ussen o sudfdianc trustee, guardian, or conservator.
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The association is not liable to Leneficiaries or wards for money paid

to thelr t¥mctcos of sus¥dians trustees, guardians, or conservators on

account of such shares or certificares.

Comment., Section 7605 is awended tc add the references to conser—
vator. ' :

JGR48

Financial Code @ 7606 {(amended)

- GEC. .  Sectioa 7606 of the Financial Code is amended to read:
/606G,  Lhen a person holding shares or investment certificates as

f¥ugrec of Zuafeiss trustee, puardian, or coascrvator dies and no notice

of the terms, revocation, or termination of the frus: ef gunratanship

trust. guardianship, or conservatorship is given in writing to the

association, the withdrawal or other value of rhe shares or investment
certificates or any part thereof may be paid to the beneficlary or ward.

If no beneficiary or ward has been designated in writing to the association,
tne withdrawal or other value or any part thereof may he paid to the

trmsseels of sSuardiands executor or adnintssraress administrator of the

trustee, guardian, or conservator., Such payment by any association is a

valid and sufficient release and discharge of the association for the

payment whether or not such payment is made to a minor.

Comment. Section 760f is amended to add the references to con-
servator and conservatorship.

G9949
Financial Code § 8432 f(amended)
SEC. . Section 3452 of the Financial Code is amended to read:

8452, Tersons holding stock as executors, administrators, guard-

lans, conservators, or trustees are not personally subject to any lia-

bilities as stockholders, but the estates and funds in their hands are
liable to the same extent as the testator, intestate, ward, or person

interested in such trust funds would pe if livinr and competent to act
-and hold such stock ih his own name. ' '

" Comment. Section #452 is amended to zdd the reference to conser-
vators. ‘ ' ' ) ‘



IQOES

Financial Code § 11207 {(amended)

SEC. . Section 11207 of the linancial Code is amended to read:

11267, Al snares issued by any duly chartered federal savings and
loan association which is an “insured insricution" as defined in Title
IV of the iational Housing act, are lamal ilovestnents for the funds of

executors; administrators, guar..ians, conservators, trustees of every

kind and nature, insurance companics, cewetery associations, and savings
banks and are acceptable and may be usaq as security for the faithful
performance of any public of lrivate trust or obligation. _

The provisions of this section ars supplenental to any and all
other acts regulating, ielating to, or declaring what shall be legal
inves;ments_fop_rhe_fpnds of exacutors, administrators, guardians,

copservators, receivers, trustees, or insurance companies, or for any of

the otier funds referred to therein.

- Comment, Section 11207 i: amended to add the references to comn—
servators.

10027

Government Code £ 6102 (amended)

SEC. _ . GSectionr 6102 of the Sovernment Code is amended to read-

€102, o fee shall be charged in proceedings for the appointment

oy persons recelving chariry or relief

e

of a guardian or conservator for

under the laws of #he Stas=- this state.

Comment. Section (19% is amended to add the reference to conser—
vator,

10629

Government Code § 613?'(amendéd) _
" SEC. . éection 6107 of the Government Code is amended to read:
6107, Jeither the Seste state nor any county, or city, nor any
public cfficer or body acring iﬁlhis officiaZ capacityloh behalf of the
' S#ate; state, any county, or city, including notaries public, shall de-

mand or receive any fee or compensation for:
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(a) Recording or indexing any discharge, certificate of service,

certificate of satisfactery service,'ﬁotice of separation or report of
“separation of any member of tuc armed forces of the United States.

(b} Issuing certified copies of such discharges, certificates of
service, certificates of satiéfactory service. reports of separétion or
notices of separation,

(c) Any service whatever rendered in the matter of a pension claim,
application, affidavit, voucher, or any claim to be presented to the
Administrator of Veterans' Affairs under the World War Veterans' Act,
1924.

' (¢) Furnishing a certified copy of any public record, or making the
search for it, whea it is to be used in a claim for pension, or a claim
for allotment, allowance, compensation; insurance, automatic insurance,
or otherwise under the World War Veterans' Act, 1924, or under any other
act of Congress for service in the armed forces of the United States, or
a claim for veterans' benefits under any law of this Stase- state.

The services specified in this section shall be rendered on the
request of a United States official, a claimant, or his gwardisn

guardian, conservator, or attorney. #n officer is liable on his official

bond for every failure or refusal to remder the services.

) Comment. Section 6107 is amended to add the reference to conser-
vator.

13030

 Governwent Code § 6606 (amended).

SEC. . Section 65606 of ihe Government Code is amended to read
56056. The superintendent or warden may deposit any funds of in-

mates in his poussession in any bank in the State~r state., With the

consent of the owners of the funds or their guardians or conservators he
may deposit the interest accruing on the funds in a special fund desig-

nated the "benefit fund” or "post fund."

Comment. Section 6606 is amended to add the reference to conser-
vators.
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13032

Govermment Code ! 860 {amended)

SEC. __ . Section 6860 of the Goverament Code is amended to read:

Hot0., dotwithstanding any restrictions cn investments contained in
ény laws, farn loan bonds, consolidated farm loan bonds, collateral
trust debenturﬂss consoliuated debeﬂtures} or other obligations issued
‘under the Federal Farm Loan Act approved July 17, 1916. as amended
(Title 12_6.5.0. Sections £36 to 1012 ipnclusive, and Sections 1021 to
1129 inclusive), therFarm Cradit Act of 1%33, as amended (Title.12.
U.S.C. Sections 1131 te 113&f inclusive),_and the Farm Credit Act of
19?1 (Title 12 U.8.C. Sections 2001 to 2252 inclusive), are a lawful
1nvestment for all public funus, including but not limited to .all funds
of the state aud of every local agency as defined by Section 53600 cf

this code, and for the funds of savings banks, insurance companies,

executors, administrators, guardians? conservators, receivers, aund
trustees.of évery kind and nature. Uhenever any bonds may by law be
used as security for the performance of any act, such bonds and deben-
tures may Ee S0 used, ‘This section applies to farm loan bonds and
consolidated farm loan bonds issued by federal land banks, consolidated
collateral trust debentures and all other debentures issued by federal
intermedlate credit banks, debentures issued by the Central Bank for
Cooperatives and consolidated debentures issued by banks for coopera-
tives. It is the purpose.of this section to-authorize any person,
political eubd1v151ong body, or officer, pulblic or private, to use any
fuuds owned or controiled by him ¢or it, including sinking, . insurance,.
lnvestment, retirement, compensation, pension, and trust funds, and
fuﬁdé held on deposip, for the purchase oﬁ.any such bonds, .debentures,
or other obligations. _Nd;hing in this section relieves any person from
any duty of exercising reaéoﬁable care in selecting securities.

Comment, Section 6560 is amended to add the reference to conser-
vators.
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LG3G33

Govermment Zode 7 21352 (amended)

SEC. __ - Section 21352 ot the Government Code is amended to read:

21362, If the death benefit provided by Section 21361 is payablo
on account of a member's death which occurs under circumstances other
than those described in subdivision {a)(5) of Section 21360, or if aﬁ
allowance urider Section 21365,5 1is payable; (a} the surviving wife or
surviving husband-of the ﬁember, who has the care of unmarried children,
including stepchildren, of the member whe are under 18 years of‘age, or
are incapacitated because of dlsabillty which began before and has
continued without 1nterrupt10n after attainment of such age. or if there
is no such spouse, ‘then (b) the guardian or conservagor of Surv1v1ng
S unmarried vhlldren, Including stepchildren, of the member who are under
18 years of age or so incapacitated, if any, or (c) the surviving wife
or surv1v1db husband of the member, who deoes not quallfy under (a) of
this subdivision, if anyg or if no such children under (b} or such
spouse under (c), then (d) each survlving parent of the member shall be
paid regardless of the beneflt provided by Section 21361, and of the
beneficiary designated by the wmember under that section? or regardleés
of the allowance provided under Sectionm 21365.5 the follow1ng applz-
cable survivor allowance, under the conditions stated and from contribu-~
tions of the state: '

{1} A widow or a widowef who was married to such member prior to
the occurrence of the injury or onset of the illness which resulted in
death, and has the care of unmarried children, inciuding stepchildren,
of the deceased member under 18 yéaté of age or so incapacitated, shall
be paid three hundred sixty dollars ($3562) if there is one such child,
or four hundred thirty dollars ($&3Q§;per month if there are two or more
such childrén. Tf there also are such childfen who are not in the care
of the surviving spouse, the portlon of the allowance payable under this
paragraph; assuming that these children were in the care of the Suryiv—
ing spouse, which is in excess of one hundred eighty dollars ($180) per
month, shall be divided equally among all such childrer and payments

made to the spouse and other children, as the case may be.
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(2) 'If there is no such surviving spouse, or 1if such surviving
spouee dies or remarries, and if theres are unmarrvied children, including
stepchildren, of the deceased member under 18 vears of age, or if there
are such children not in the care of suci: spouse. such children shali be
paid an allowance as follows:

{(a) If there is only one such child, such child shall be paid one
hundred eighty dollars ($15%0) per month,

(b) If there are two such children, such children shall be uaid
three hundred sixty doliars ($360) per month divided equally between
them; and |

(c) If there are three or mora such children, such children shall
be paid four hundred thirty dollars ($430) per month diviQed equally
among them, 7 , |

(3) A widow or widower who has attained or attains the age ofléf
years, and, with respect to both widow and widower, who was merried to
such member prlOT to the occurrence of the injury or onset of the 111‘
ness which resulted in death, and has not remarried subsequent to the
member's death, shall be paid one hundred eighty dollars (qlSO) pexr
month., o allowance shall be paid uader this suhd1v151un, while the
surv1v1ng spouse is rece1v1n9 an allowance under subu1v151on (1) of this
sectlon, or wnlle an allowance fs being paid under subdivigion (2)(c) of
this section. The allowance palé under this subdivision shall be seven—
ty dollars {570) per month whlle an allowance iz being palu under subdi-
vision (2}(b) of this qeetlon. _

(&} If there is mo surviving spouse, or surviving children who
quallfy for a survivor allowanCL, cr 1f such surviving spouse dies or
remarries, or if such chlldren reach age 18 or die or marry prior there-~
to, each of the member’s dependent mother and fether who has attained or
attaine the age of 62, and who received at least ome-haif of his or her
suppurt from the newher atrthe time of rhe member's death, shall be paid
ong hundred eighty dollars ($1d0) per month. _

"Stepchildren”, ftor purposes of this sectlon, shall 1nc1ude only
stepchildren of tne menber tiving with Olm in a regular parent-child

relationship at the time of his death.
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The amendments to this section enacted at the 1871 “eguelar Session
shall apply only to survivor allowances payable for tiuwe commencing on

the operative date of such amendmernis.

_ Comment. Section 2138% is amended to add the refsrence to con-
servator,

' ' 19G36

Government Code . 21387.2 (amended)

SEC. . Section 21352.2 of the Sovernment Code is amended to
read:

21382.2. 1 the death benefit provided by Section 21351 is payable
on account of a state member’s death which occurs urder circumstances
other than those Jdesecribed in subdivieion (a)(5) of Section 21360, or if
an allowance under Section 21365.5 iz pavable, (a) the surviving wife or
surviving husband of the member, who haz the care of unmarried children,
including stepchildren, of the member who are under 18 vears of age, or
are incapacitated because of disaiility which began before and has
continued withotut interrvption after attainment of sﬁch‘age, or if rhere
is no such spouse; then (&) the guardian or comszrvator of surviving
unaarried children, including stepchildren, of the member who are under
18 years of ‘ape or so incapacitated, if any, or (c)rfhe surviving wife
or surviviang husband of the member, who does not qualify under (a) of
this subdivision, if any. or if no such children.undér (b) or such
spouse under {c), then (&) éach surviving parent of the member, shall be
paid regardless of the benefit orovided by Section 21361, and of the
beneficiary designated by the member under thet section, or regardless
of tne allowance provided under Section 21365.5, the followiﬁg aﬁpli—

cable survivor allowvance; under the conditions stated and from contribu-

. .tions of. the stare:

(1) A widow or a widower who was married ta auch meﬁber prior to
the occurrence of thé”injury or onset of the illness which resulted in
death, and has the care of unmarried children,'inCIUJing stepchildren,
of the deceased member under 18 years of age or S50 incapécitateds shall
be paid four hundred fiftv doilars {3430} if there is one such child, or
five hundred thirty-eight dollars {$53%) per month if there are two oF

more such children, Tf there alsc are such children who are not In the
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care of the survivinp spouse, the portion of the allowance rayvable under
this paragraph assurlng that thESL children were in the care of the
surv1v1ng spouse, which is in excess of two uundred twenty-five dollars
(5225) per month, shall bL divided equally among all such children and
payments Wade to tne prUSE and other children, as the case may be.

{2} If there is no such surv1v1rg speuse, or if such surviving
spouse dies or remarries, and if thare are unmarried children, including
stepchildren, of the decéaséd member under 18 years of age, or if there
are such children nét i the qaré of such spouse, such children shall be
paid an allowance as follows:

- (a) If there is only one sﬁch child, such child shall be paid two
hundred twenty-five dollars ($:25) per month;

(b) if there are twe such children, suchk children shall be paid
four hundred fifty dollars ($450) per montn divided equally between
them; and

(e) If there are three or more such children, such children shall
be paid five hundred thirty-eight dollars ($538) per momnth divided
equally among them,

(3) A widow who has attaired or attains the age of 62 vears, or a
widower who has attained or attains the age of A5 years, and, with
respect to both widov and widower. who was married to such member prior
to the occurrence of the injury or onset of the illness which resulted
in death, and has not remarried subgequent to the member's death, shall
be paid two hundred twenty-iive dollars (3225) per momnth., Jo allowance
ghall be paid under this subdivision, while the surviving spouse is
receiving an allowance under sutdivision {l) of this secition, or while
an allowance is being paid under subdivicion {2)(e} of this section.
lhe allovance paid under this subdivision shall bhe eighty~eigh§ dollars
(588) per month mhlle an allohancL is being paid under subdivision
(2)(b) of this section. '

(4 If there is neo surv1v1np spouse, or surv1ving chlldren who
qualify for a survivor allowance, or if bUCh eurvlvinb spouse dles or
remarries, or if such children reach age 18 or die or ﬁarry prlor there-
to, '‘each of the menpbter's d“nendent mothef anc¢ father who has attalned or

attains the age of 62 or 65 years respeccively, and who received at
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least one-half of his support from the member at the time of the mem~-
ber's death, shall be paid two hundred twenty-five dollars (5225} per
month. 7 E

"Stepchildren", for purposes of this section, shall include only
stepchildren of the member living with him in a regular parent—chlld
relationship at the time of his death.

This section shall apply to beneficiaries receiving allowances on
July 1, 19753, as well as to benaficiaries with respect to the death of a
state memhe; aceurring on or after July 1, 1975.

wotwithstanding Section 20015.1, this section shall not agply to
school members.

Comment. Section 21382.2 is amendsd to add the reference to con~
servator,

10039

Government Code § 39585 (amended)

SEC;'___, Section 3%385 of the Government Code is amended to read:

39585. The legislative body maj order refunded ail or part of a
tax paid pursuant to this article 1f it finds that all or part of the
tax has been erroneouély levied. A rtax or part shall not be refunded
unless a claim is filed with the clerk 6f the legislative body on or
befofe Uovember lst after the tax became due and payable. The claim

shall be verified by the person who paid the tax, or h#s the person's

’ gudrdlan, conservator, executor, or administrator,

Comment. Section 39535 is amended to add the reference to con-
servator.

10040

Government Code § 56053 {(amended)

SEC. @ . BSecrion 56050 of the Government Code is amended to read:
56050. "Legal representative' wmeans. an officer of a corporation
duly authorized, by the bylaws or a resolution of the board of directors

of such corporation, ‘to sign for and on behalf of the corporation; and =

uardian, comservator, executor, administrator or other person holding
g ® 5
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property in a trust capécity under appointwent of court, when authorized

by an order of court, which order may be made without notiee,

Comment. Sectlon 56050 is amenued to add the reference tao con-
servator.

10041
Governuent Code [ $8649 {anended]
SEC. . . Section 2964% of the Government Code is amended to read:
69049. When a majority of the judges of the superiﬁr court deem it

necessary or advisable, by order filed with the county‘clerk and pub-
lished as they may prescribe, they may ﬁirect that a session of the
court be held at least once z week at any designated place in é dig~-
trict, not less-tham 30 miles distant From the nearest regular location
of the sessions of the superior court in that dlstrlct measured by
airline. The magorlty of the judges may limit the type of judicial
-proceedlngs which may be heard by the court at such place to probate,

gaavdransnd; ardiauship, conservatorshlp, and uomestic relatlons
b= P B :

matters, includlng but not llmlted to orders to show cause proceedings

_ in domestic r;latlons matters.

Comment, Section 696&9 is amended to add the reference to con-
servatorship.

10042

Government Code [ 70015 (amended!

S5LC. . Sectionm 70015 of the Government .Code is amended to read.

70G15. 1In additior to a fee or fees required By any other law or
laws, a fee of thifteen dollars ($13) shall be paid to the céﬁnty'élerk
of such a county by each party, or jointly by parties appearing'joiﬁtly
in each of the following instances. -

{a) Qhere Section 26821.2 of the Sovermment Gude requires such
party or-parties toc pay the court clerk a fee for the filing of the
first paper in a civil actipn or in a special proceeding, except in an
~ appeal from an inferior court. |
{b) Where Sectlons 26322 to 26825, iaclusive, 5% #he Sevepnsent

Eade require such party or parties to pay the county clerk a fee for
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filing papers transmitted from another court on the transfer of a civii
action or spec1;lrploceed1ng frou another court, except in an appeal
fror an inferior court.

(c) Where Section 26826.2 of the Severumont Sode requires such
Party or parties to pav the county clerk a fee for the appearance in a
civil action or special proceeding of a defendant, Intervenor, respond-

ent, esf¥osponcent corespondent or adverse party, except in an appeal

from an inferior court; provided, however, if any of the parties vaomed
in tiils parggraph shall appear jointly they shall pay but asuch addition-
al fee of thirteen dollars (513) as.in this section provided.

{d} Where Scction 26827.2 of she Scovesument Code reguires such
party or pavties to pay the county clerk a fee for the filing of a

petition or other paper in a sfobate or guardtanshiy probate, guardlan-

ship, or conservatorship matter.

Comment. Section ?9015 is amended to add the reference to conser-
vatorship in subdivision (d).

Wote. Section 70015 was last awended in 1970 to put in subdivision
{(d} the reference to Section 265327.2. At the time of that amendment,
Section 26827.: teferred (as it does now) to the filing fee for "letters
of guardianship, or letters of conservatorship.” Thus, it is possible
that the on1°510n in Section 700415 of any reference to a “conservator-
ship matter” was intentional.

10043

Gogvernment Code § 70053 (amended)

SkC. . Section 70053 of tha Government Code is'éméhded'to read:
70053. In addition to fees required by other laws, each party

"~ shall, or the parties appearing jointly shall J01nt1y} pay the cuunty
clerk of the county the fee specified in Sections 70054 to 70039, inclu-
sive, in each of the'following instances:

(a) Where Section 26321 requires the party or parties to pay the
clerk a fee for the filing of the first paper in'a'civii'action or in a
special proceedingy'except in an appeal from an inferier court.

(b} Where Sections 26822 to 25825, inclusive, require the party or
parties to pay the clerk a fee for filing papers transmitted from énoth—
€r court on the transfer of a civil action or sﬁecial proceeding frqm
another court, except in an appeal from an inferior court. This subdi-
vision does not apply to a county with a population of 70,000 or less by

the 1940 census, or over 295,000 and under 500,000 by the 1950 census.
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(c) Where Section 265232 requiras the party or parties te¢ pay the
clerk a fee for filing papers trazusmitted from another court on the
transfer of a civil action or special proceesing from anoiher court,
éxcept in an appeal from an inferior ceurt.  This subdivision applies
only to a county with a population of 7G.UUG or less by the 1940 federal
census, or over 295, OOG and under 30, 000 by the 1250 federal census.

(d} Where aectlun 26826 requlrLs the party or parties to pay the
clerk a fee on *he apphdrarce in a civil actiou or special proceeding of
2 defendant, intervenor, respondent, corespondent, or adverse party,
except in an appeal frop an inferior court. TIf any of such parties
appear jointly they shdll pay but one such additional fee of three
dollars (bj;, four dol’ifs (54}, five dnllars (853}, or .six dellars and
flfty cents ($6.50) as aeferﬂlned by Sections 70054 to 70059, irclusive,

(&) Vhere section 26827 requires the party or parties to pay the

clerk a fee for the filing of a petition or other paper in a srobase

88 gdatciuﬁsh:p probate, puardianship, DY conservatorship matter.

Comuent, Section 70053 is amended to add the reference to conser-
vatorship in 5ubdiv151on (e).

Hote. Sectlon 70053 was last amended in 1955 prior to the enact-
ment of the conservatorship stature. Thus, no inference may be drawn
that the omission from subdivision (e} of any reference to toqservatorn
" ship was intentional.

[

10165
Health & Safety Code 5 416.793 {amended )

SEC. __ . Section 415.23 of the tealth and Safety Code is amended
to read:
416.23. This article dous notiauthorizﬂ the care, treatnent or

supervision or any control over any uevblopmentally dluabled person

without the written consent of Lis barent of g“aiei'.r the person's

parent, guardian, or comservator.

Comment. Seétion 416,22 is amended to add the reference to con~
servartor. v
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- 10353

flealth 4 Safety Code 5 1453 {anended)

ShC. __ . Section 1453 of the uealth and Safety Code is amended to
read:

' 1453, The board of supertisors of any county in connection with
the adminisﬁration of any county hpspital may establisb in the county
treaéury.a épecial fund to Ee known as the “‘patients’' personal deposit
funﬁ.“ Whén such fund is estatiished, any patlent in such hospital wmay
request ﬁhe superintendent thereof te deposit in said fund any moneys
belonging to such patient. Upon any such request by any patient any
nON2YS bélonging to him shall be deposited in the name of that patient
in said patients® personal deposit fund,-except that if a guardian gr
conservator of the estate is_appointed for any such patient, then saild
guardian_g; conservator shall bhave the right to demand and receive such
moneys or to withdraw either in whole or im part the moneys theretofore
depdsited in said fund in the name of any such patient. Anyrofrthe
funds belonging to a patient deposited in the ﬁatients' pefsonal deposit
fund may be usgd‘for the purchase of personal incidentals for the pa-
&iént or otherﬁise-u&ed for the persconal needs and benefits of said

" patient upon hils request. At the time of che dischargeifroﬁ,the hospit-
al of any patient there shall be refunded to him upon the order of the
superintendent the balance of any monevs standing to the credit of such
patient in said fund.

Prior to the:time of the discharge of any patient, upon the demand
of the patient there shall be refunded to hin upon the order of the
superintendent the whole or any portion of rhe baiance of any moneys
standing to:the credit of such patient in said fund. Upon such demand
of the patient, or upon the discharge of the patient from the hospital,
or upon the demand of the guardian or conservator of the estate of the
patient, the superintendent shall order the refund to the .patient or the
payment te such guardian or conservator as herelnbefore provided.

Comment. Section 1453 is amended to add the references te conser—
vator.
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10359

Health & Safety Code [ 2291.2 {amended)

SEC, . Section 2291.2 of the iiealth and Safety Code is amended
to read: '

24281,2. The district board may institute projects for single zones
and jeoint projects for two or wore zones, for the finencing and execu-
tion of algae research, alpse control, or algae monitoring projects of
commaon beneflt to such zome or Hartlclpatlng zones. for the purpose of
acquiring authorlty to proceed w1th any such pro;ect, the board snall
adopt & resolution spec1fying 1ts 1ntent101 to undertake such project,
together with estimates of the cost of sane to be bcrne by the particu-
lar zone and in the case of pdrthipatlno zones the proportionate cost
to be borne by each of the partlclpeting zones and fixing a time and
place for public hearing of the resolutlon and whlch shall contain a
general statement of the objectlves of any research pr03ect and of the
operation of any control or monitorlng prOJECE. nDthL of such hearlng
shall be given by publication once a veek for two consecutlve weehs .
prior to said hearing, the last publication of which notlce shall be at
-least seven da}s before such hear1ng, in a newspaper of general circula-
tion, c1rculated in such zone or eachi of the participating zones, if
there be such newspaper, and if there be no such newspaper then by
posting notice for two comsecutive weeks prior to the hearing in fiwve
publie places designated by the boarcls In such zone or in each of the
partlcipatlng Zones. 1he notlce shall designate a ‘public place in such
zone or in each of the partlclpatlng zones where a copy or copies of the
resolution way be seen by any interested person. The resolution shall
be posted in each of such public places so designated in the notice at
least two weeks prior to the hearing.

At the time and place fixed for the hearing, or any time to which
the hearing may be continued; the board shall consider all written and
oral objections to the prnposed praoject. Upon the ccnclusion of the
hearing, the board may abandon the proposed pro;ect or proceed with it,
unless prior to the conclublnn of the heariug a written protest against
the proposed prDJec; 51gned by persons representing one-half or more of

the assessed valuation of the property within such zone or within any of
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the participating zones for which the project was initiared, is filed
with the board. If such a writtem protest is filed with the board,
further proceedings relating to such project shall pe suspended for not
less than six wmonths following the date of the conclusion of the lisar-
ing, or the proceeding may be abandoned in the discretion of the board.
In all matters in thic section referred to, the last equalized as-

sessment roll of the county or counties within which a mosqﬁito abate-
ment district lies next preceding the filing of rthe protest shall be
prime facie evidence as te the ownership of property, the namés‘and
numbér of the persoms who are the holders of title or evidence of title,
"or assessable rights therein, and as to the assésséd valuation of prop-
erty withiu the zone or withio any of the participating zones for which
the project was initiated. | 7 7

- Executors, administrators, special sdministeators and £dardians

administrators, guafdians; Or conservaters may sign the protest provided

for in this section on behalf of the estate represented by them. If the
property jis assessed in the name of such repreéentativesg the fact shall
establish the right of such representatives to sign'the protest. If it
is assessed in the name of the decedent, minor ér iﬁcompetent person,
certified cepies of the letters or such other evidéﬁce'as may be satisfactory
to the board shall be produced.

Where property appeafé te be owned in common or jointly or by a
partnership, or where letters of represeﬁtatives of deéedenté, ﬁiﬂﬁfﬁ

8¥ gdaardéows minors, wards, or conservatees are joint, only one of the

- owners or representatives or partnérs may sign the protest for all joint
-owners or representatives or partners. Tue party claiming the right to
protest for all shall produce the written consent of his coowners or
representatives or partners so to do. Where however, prbéerty appears
to be owned in common or.jointly'by husband and wife, either may sign
the protest without the written cousent of the other.

‘Where property is assessed in the name of a trustze or ffustees,
such trusteé or trustees shall be deemed to be the:persoﬁ entitled to
sign the protest, If it is assessed in the name of morg'than one trust-
ee, the right to sign the protest shall be determined in like manner as

above provided with resgpect to coowners.
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The protest of any public or quasi-public corporation, private
corporation or unincorporated association, may be signed by any person
authorized by the board of directors or trustees or other managing body
thereof, such authorization shall be -in writiong. 4 proxy executed by an
officer or officers thereof, attested oy its seal, shall constitute
sufficient evidence of such authority, znd shall be filed with the
board. .

The owner of any real property or interest therein, appearing upon
the assessment roll, which has been assessed in the wrong mname or to
unknown owners, or which has nassed from the ownar appearing as such on
the last equalized assessment roll, since the same was made, may sign
the protest represented therehy, if ne produces a proxy frew such former
owner, or furnishes evidence of his ownership by a conveyance duly
acknowledged showing the title to be vested im the perscn cléiming the
right to sign the protest, accompanied by a certificate of a competent
searcher of titles, certifying that a search of the official racords of
the county, since the date of the conveyance, discloses no conveyance or
transfer out from the grantee or transferee named in ths conveyance,

Where the real property has been coutracted to be sold, the vendee
mdy sign the protest, unless such real property is assessed in the name
of the vendor, in which event the vendor may do so. '

The board may inquire and take evidence for therpurpose of identi~
fying any person claiming the right to sign the protest as being the
person shown on the assessment roll.or otherwise as entitled ther=to.
Unless satisfactory evidence is furnished, the right te sign £he protest
may be denied. . '

Comment. Section 2291.2 is amended to add the references to con-
servators and comservatees.

10364

Healrh & Safety Code § 7151.5 {amended)

SEC. . Section 7151.> of the lizalth and Safety Code is amended
to read:
7131.5. Any of the following persons, in order of priority- stated,

when persons in prior claosses are not available at the time of death,
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and in the absence of actual notlce of contrary indications by the

decedent or ﬂctual actice of OPIODLLLOH by a memner of the sane or a

urior class, may give all o7 any part of the cedent's body for any

purpose Speleldd in JELtlDH 7153.5
{a} The spouse.

£

{2} An adult son or daughter.

e

(c) vither parent.
{(d} An adulr brother or siQter

{ei & ‘uaraian bx coasexrvator of the person of the decedent at the

time of h%s the decedenr's death,
(£) Any other person authorized or under otligarion to wispose of
the body.

- Cemment.  Szction 7151.5 is amended to add the reference to conser-
vator to Suble;SlOn {e}.

103m5
lealth & Safety Code § 26568.3 (amended)

SLC. . Section 20668.3 of the health and Safety Code is amended
to read: ' '

26668, 3. Prior to préscribing or administering an experimental
drug. written consent to the use of the drugz shall be obhtained om forms
which shall be prescribea by the department,

(a) An adult patienc way provide such writren consent if no Sudraian
9% his persor oF couservator of B%a the person hés been appointed for

L

tit puFsesnt £o Sivisdon 4 “feomsenedns wiih Seetivn 4883 ov the patient

o

pursuant to Division 3 (comencing with Seetion 1701} of the Probate
Code and 2 physician and surgeon licensed to practice in this state,
otiter than the practitioner;proposing to prescribe the experimental
drug, certifies that the patient is competent to give informed consent
to the admlnlstrdtlon of the experimental drug.

\b} If the patient is not able to provide consent as specified in
subd1v151on {a}., sueh coasent may Le provided 301rtly by the AMaEddan
oF conservator of the perscn of the patient and the closest available
relative of the pa*ieat. Lf none of tne persons specified in Section
26068, 1 can bpe locdted aftar exercise of aue diligance, the Zusvddan

LS conseLvator may nrovide the written consent required by this section.
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(c) If the patient is a winor, cousent may be provided by a parent

or the puardian or conservator of the patieat.

Comment. Section 26668.3 is amended to delete the references to a
guardian of an adult under Livision 4 of rhe Probate Gode since Division
& 1s now limited to guardiarship of a wminor. See Prob. Code % 1451 and
the Comment thereto. Zeference to a conservator of a minor is added to
subdivision (c} since a comservator may be appoiuted for.a married
minor. See Prob., Cede 1751,

163546
tiealth & Safety Code  Z60568.( {amended)
SEC. ___. Section 26665.1 of the iealth any Safely Code is amended
to read: - '

26668.06.  Upon request, the practitioner supervising the adminis-
tration of the experimental drug shall provide the patieni, if he the
patient is an adult, or a parent or the guardian 0t conservator of the
patient, if he the patient is a minor, with an appraisal of the pa-
tient's condition and the effects of the experimentgl drug upon the
subject, 1iIhe practitioner supéfvising the administrati@n of the experi-
mental drug shall also pfovide such information;:upon reguest, to the
gaardtaen er conservator of an adult patient and to any person having a
relationship to an aduit patient which is épecified in subdivisions {(a}
to {e), iﬁclusives bf Seétion 26668, 1.

Comment, Section 2666:#4.6 is amended to delete the reference to a

guardian of an adult patient since uvivision 4 (guardian and ward) of the

Probate Code is now limited to zuardianships of minors. See Prob. Code
5 1451 and the Comment therete. Reference to a comservator .of a minor
i1s added since a conservator may be appointed for a married minor. See

Prob. Code o 175]. '

10363

Health & Safety Code & 336063 (amended)

SEC. ___. Bection 33663 of the ,.ecalth and Safety Lode is amended
to read.

33663. llotwithstanding any restrictions on investments contained
in any lavs, the s¢ate state and all public officers, municipal corpo~
rations, political subdivisions, and public bodies, all banks, bankers,
trust companies, savings banks and imstitutions, building and :loan

associations, savings and loan associations, investment companies, and
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othier persons carrying on a bankine business, all insurance companies.
insurance associations, and other persons carrying ou an insurance

business, and all executors, adwministrarovs, guardians., conservators,

trustees, and other fiduciaries may legally invest any sinking funds.
money, or othey funds beiomsing to them or within their control {in any
bonds or other cbligatioms issued 1Y an apgency. Such bonds and other
obligations are autnorized security for 21l public deposits. It is one
of the pﬁrposes of this sart to authorize any pergons, firms, corpora-
tions. associatioms, political subdivisious., bodies and officers, pubnlic
and private, to use any funds owned or controlled ny them, iacluding,
but not limited tc, sinking, iosurance, investment, retirement, compan-
sation, pension, and trust funds, ana funds held on deposit, for the
purciase of any such bonds or other oblications. This part does not
relieve any person, firm, or corporation from anxy duty of exercising
reasonable care in selecting securitites.

Comwent. Section 33663 is amended to add the reference to conser-
vators. :

19369
Health & Safety Code % 34365 (amended)

SEC. . Section 34369 of the tealth and Safety Code is amended
to read: . | -

34369, dotwithstanding“any'réstrictions 5n investments contained
in any laws of this S#ater state, the S€satey state, all pubiicidfficers,
municipal corporations, political gubdivisions, and ﬁublic bodies,'all
banks, bankers, trust companies, savings banks and institutions, build-
ing and loan associationS;.éavings and loan associations, investment
companies, and other gerscns- carrying on a banking business, all insur-
ance companies, insurance associations, and other persons carrying ou an
insurance business, and all executors, administrators, guardians, con-
servators, trustees, and other fiduciaries may legally invest any sink-
ing funds, moneys, or other funds belonging to them or within their
control in any bonds or other obligations issued by an authority pursu-
ant to this chapter, or issuved by any public housing authority or agency
in the United States,; when such bonds or other obligations are secured
by a pledge of annual contributions to be paid by the United States
Government or any agency thereof, and such bonds and other obligations
shall be authorized security for all public Jdeposits.

EQEEEEEL- Settion 34364 ié amended to add the reference to con-

servators,
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10371

Insurance Code § 1485 {(amended)
- SEC. . Séction 1686 of the Insurance Code is amended'to read:
1686. 7o be eligib]e‘for an estate certificate of ﬁonvenience, a
person must be: '
{a) The executor or administrator of the estate of a deceased in-
surance ageﬁt, insurance hrokef or lifé agent; dr
() If no executor or administrator has heen appcinfed, the sur-
viving spouse or heir otherwise entitled to conduct the business of such
deceased insurance agent, inéurance broker or life agent;;or
(c) The gusrd4an conservator of the estate of an incompetent in-
surance agent, insurance broker or life agent.
Comment. Section 1686 1s amended to substitiute the reference to
conservator for guardian in subdivision {(c}. A conservator instead of a

guardian is appointed for an adult under the Probate Code. See Prob.
Code §§ 1451, 1452, 1751, v

Note. Under Section 1644 of the Insurance Code, '"[a] minor is not
eligible for a license to act as an insurance agent or broker,” T
section is silent, however, with respect to a life agent.

10372

Insurance Code.§ l693 {amended)

SEC. . Section 1693 of the Insurance Code is amended to read.

_ 1693, An estate certificate nf convenience expires upon the hap-
pening ofjany of the following events, whichever cccurs first:

{a) Upon the filing with the commissioﬁer of a certified copy of an
order appeinting an executor of administrator, if swuch certificate of
coﬁvenience has been issued to a person other than the person s¢ ap-
pointed executor or administrator. |
7 (b} Upon the filing with the commissioner of a certified copy of an
order appointing a new g?&féiﬂﬂ-conservator of the estate of an in-
surance ageﬁt, insurance broker or life”agent who Has been judicially
declared incompetent. , ‘

{c¢) Upen the disposal of the bﬁsiness.of the deceased or incompe-
tent insuraﬁce agent, insurance broker or life agent.

{d) Unon the expiracien of one year after the death of thezdeceused
insurance agent, insurance breker or life agent; provided, however, that

if during the said year the holder of such certificate of convenience
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files an application for a license to act a5 an insurance agent, insur-
ance broker or life agent in his individual capacity, then such certifi-
cate of convenience may remain in force unfil the holder thereof has
been given an opportunity to take the qualifying examination for such
license.
(e} Uper the restoration to competency of the insurance agent,

insurance broker or life agent.

. Comment. Section 1693 is amended to substituce the reference to
conservator for guardian in subdivision (h). A conservator instead of a

guardian is appointed for an adult under the Probate Code. See Prob.
Code §& 1451, 1432, 1751,

Note, Under Section 1644 of the Insurance Code, ‘[a] minor is not
eligible for a licemse to act as an insurance agent or broker.  The
section is silent, however, with respect to a life agent.

10373

Insurance Code & 12392 (amended)

SEC. . Section 12392 of the Insurance Code is amended to read:
12392, If a domestic incorporated title insurer is authorized by

1ts articles of incorporation to act as executor, administrator, guard-

ian, counservator, assignee, receiver, depositary, agent or trustee, or
to do a general trust business, and if such insurer has a capital paid
in of not less than seven hundred thousand dollars ($700,000) it nay
also do bu51ness as a trust company, and mailntain a trust department as
well as a title insurance department, on compliance with the conditions
set forth in this article. ?otwithstanding the above minimum paid-in
-capital requirements, a title insurer which was operating under a cer-
tificate of authority which was in effect on July 1, 1971, and which
title insurer on such date had a paid-in capitai af less than seven
_-hundred thousand dollars ($700,000), may engage in the activities per-
mitted by this section upen complliance with the following paid-in capi-
tal reﬁuirements: fa} four hundred fifty thousand dollars {$450,000)
until July 1, 1974; (b) thereafter and until July 1, 1975, five hundred
thousand dellars {$500,000); (c} thereafter and until July 1, 1976, six
hundred thousand doilars ($600,000): and (d) after July 1, 19?6; seven
hundred thousand dollars (§700,00C).

Comment. Section 12392 is amended to add the reference to conser-
vator.
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10374

Insurance Code § 12526 (amended)

SEC. . . Section 12528 of the Insurance Code iz amended to read.

12528, Mortuapge participation certificates and securities guaran-
teed by mortgage policies issued in conformity with the provisions of
this chapter shall be legal investments for all trust funds held by any

executor, administrator, guardian, comservator, trustee or other perscon

holding trust funds, and for the funds of insurers, banks, banking

institutions and trust companies.

Comment. Secticon 12528 is amended to add the reference to con-
servator,

10903

Insurance Code § 12629.47 (aménded}

SEC. . BSection 12629.47 of the Insurance Code is amended to

read:

1262%9.47. Any executor, administrator, zuardfasn guardian, con-

servator, or receiver; and any trustee of any kind or nature, and any
insurer, bank, bhanking institution or trust ﬁompany, and any officer of
the State of California, helding any securities or certificates of a
mortgage insurer as az legal investment oy as a fund or deposit required
bf Law to be madé”by the State of Californias may, withouf ﬁhe necessity
of obtaining any specific court approval (a) consent to any plan which
has been approved by the court pursuant to sections 12649.30 to 12629.35,
inclusive; (b) exchange any mortgage participation certificates or orher
securities or rights or clains for certificates, amended certificates or
securities issued pursuant to such nlan, and (¢} may continue to held as
2 legal investment or as a fund or depesit required by law to be made
with the State of California any certificates, amended certificates or
secutities so received.

Comment. Section 120629.47 is amended to add rthe reference to con-
servator. ‘



109172
Labor Code % 1700.20t (amended)

SEC. _ . Section 1700.20b of the Labor Code is amended to read.

1700.20b. To be eligible for a certifiéate of convenience, a per-
sont shall be: -

' {a) The executor or administrator of the estate of a deceased per-

son licensed té conduct thé business of an artists’ manaper- or

(b} If no executor or administrator has heen appointed, the widew
or heir otherwise entitled tc conduct the business of such deceased
licensee: or

2 person jicensed as ap artists' manager, or the conservator appointed
for the conservation of the estate of a person licensed to conduct the
business of an artists’ manager.

Such estate certificate of convenience shall continue in force for
2 pericd of not to exceed 97 days, and shall be renewable for such
period as the Labor Commissioner may deem appropriate, pending the
disposal of the artists' manager license or the procurement of a new
license under the provisions of this chapter.

Comment. Section 1700.20b is amended to add the reference to a
conservator of the estate of a licensee under this chapter.

Labor Code § 5408 (amended)

SEC. . Section SQOS of the Labor Ceode is amended to read:

5408. If an injured employee or, in the case of his the employee's

deatih, any of his the emplovee's dependents, is under 18 years of age or
incompetent at any time when any right or privilege accrues to such
cmployee or dependent urder this division, a general swardifans puardian

or conservator, appointed by the court, or a guardian ad litem or trust-

ee appointed by the appeals board may, on behalf of the employee or
dependent, claim and exercise any right or privilepe with the same force
and effect as if no disahility existed,

Ho limitation of time provided by this division shall run against
any person under 18 years of age or any incompetent unless and until a

guardian guardian, conservator, or trustee is appointed. The appeals
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board may determine the faci of the minority or incompetency of any
1n3ured enployee and may appoint a trustee to receive and disbursL
'conpen56t10n payments for the benefit of such minor or 1nc0mpctent and
kis familye the family of such person.

Comment. Section 5408 is amended to add the references ro con-
servator.

12757
Military & Veterans Code £ 1046 {amended)

SEC. . Bection 1946 of the Militsry and Veterans Code is a-
mended to read:

1046. If it appears pecessary or proper that a guardian or con-
servator of the estate cof 2 veteran he appointed, the court in its dis-
cretion may, upoa application of the commandént,_actiqg through his des-
ignated officer, appoint the home as guardian or conservator of such

estate and cause letters of guardianship or conservatorship of such

estate to be issued to the home.

For the purposes of thisg chapter, the home is made a corporation
and, acting through an officer designated by the commandant, may act as
guardian or conservator of estates, assignee, receiver, deposita;y or
trustee, under .appointment of anv court or by authority of any law of
this States state, and tramsact business in such capacity in like manner
as an individual, and .for this_purpose may sue and be sued in any of the
courts of this States state.

The home shall be appointed as guardian, conservator, assignee,

receiver, depositary or trustee without bond. The officer designated by
the commandant shail be required to give a surety bond in such amount as
may be deemed necessary from time to time by the commandant, but in no
event shall the initisl bond he less than ten thousand,dollars_($10,000)
which bond shall be for the jeint benefit of the several estates, the
commandant, and the State of California. The home shall recelive such
reésonablé fees as shall be allowable for its cxpenses for filing fees,
attorneys’ fees, and bond premiums. The court shall allow te the heme
at the time of its appointment as guardian or vonservator of an estate
an amount which the court estimates would be the bond premium for the
estate 1f a separate bond were required for the estate. The fees paid

to the home may be used as a trust account from which may be drawn
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expenses for filing fees, attorneys' fees and bond premiums in all
estates it undertakes to administer. Whenever the balance remaining in
such trust account shall exceed a sum deemed necessary by the commandant
tor the payment of the filing fees, attorneys' fees and bond premiuﬁs
incurred in the various estates, such excess shall be paid énﬁually into
the pest fund of the home.

The home when acting as guardian or conservatar of =2 veteran may
deposit the funds of the estate in the special deposit fund of the home,
and may invest and reinvest such funds in securities which are legal
investwents for savings banks in this Stste- state.

Comment. Section 1046 is smended to add the references to con-
servators and comservatorship.

wote. The Veterans' Home referred to in this section is for “aged
and disabled persons.” Mil. & Vet. Code § 1012.

Also, Section 1701 of the Probate Code should be reviewed for pos-
sible Inclusion of the Veterans' Home as authorized to accept appoint-
ments as conservator.

29/349

Military & Veterans Code & 1219 (zmended)

SEC. . Section 121% of the Military and Veterans Code is
amended to read:

1219. ‘'henever the honds of a district have been investigated and
certified by any officer of this State state authorized to make such in-
vestigation and certification, and by the authority of such certifica-
tion have been declared to be legal for investment by savings banks of
this Statcs state, then such bonds may b lawfully purchased or received

in pledge for loans by savings banks, building and loan associations,

trust companies, insurance companies, guardians, conservators, execu-

tors, administraters, special administrators, or by any public officer
within this State state helding funds which by law may be invested or

loaned.

Comment. Section 1219 is amended to add the reference to conserva-
Lors. ’ - )

969/005

Probate Code % 1 (technical amendment)

SEC. . Section 1 of the Probate Code is amended to read:
1. This as+ code shall be known as the Probate Ssade sad 4s

compuded af four divisfens as Ffeilewss
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Comment. Section 1 is amended to delete the obsolete reference ro
four divisions of the Protate Code.

J8/367
Public Utilities Code § 27707 (amended)

SEC. . Section 22707 of the Publie Utilities Code is amended
to read:

22707. When bonds issued pursuant to this part have been investi-
gated and certified by anv authorized cfficer of the Stste state and
are declared to be legal investments for sawvings banks, thev may be
purchased or received in pledge for loans by saviongs banks, building and
loan companies, trust compainies, insurance companies, guardians, conser-
vators, executors, administrators, and special administrators, or by any
public officer of the State state or of any county or other tunicipal or
corporate body in the S€ate state having or holding funds which they may
legally invest or loan.

Comment. Section 22707 is amended to zdd the reference to conser-
vators.

Ng/366

Revenue & Taxation Code % 612 ‘amended)

SEC.. . Section 512 of the Revenue and Taxation Code is amended
to read:
612. VWhen a persen is assessed as dgent, trustee, bailee, guakrd-

ian, conservatotr, executor, or administrator, his representative desig-

nation shall be added to his name, and the assessment entered separately

from his individual assessment.

Comment. Section 612 is amended to add the reference to conserva-
tor.

087364

Reveriue & Taxation Code ° 982 (amended)

SEC. . ESection 982 of the Revenue and Taxation Code is amended

to read:
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982. The undistributed or unpartitioned praoperty of deceased

persons may be assessed to the heirs, guardians, conservators, execu-—

tors, or administrators. A payment of taxes by any one of them binds

each of the other parties in interest for his proportionate share.

Comment. Section 982 is amended to add the reference to conserva-
tors.

087362

Revenue & Taxation Code § 5140 (amended)

SEC. . Section 5140 of the Revenue and Taxation Code is
amended to read: '

5140. The person who paid the tax, his gusxdians the guardian or

conservator, the executor of his the will, or the administrator of

s EEE estate ¢f the person may bring an action in the superior court
agalnst a county or a city to recover a tax which the board of supervi-
sors of the county or the city council of the city has refused to refund
on a c¢laim filed pursuant to Article 1 (commencing with Section 53096) of
this chapter. HNo other persen méy bring such. an action; but if another
should do so, judgment shall not be rendered for the piaintiff.

Comment. Section 5140 is amended to add the reference to conser—
vator.

12769

Revenue & Taxation Code £ 18403 (amended)

SEC. . Section 18403 of the Revenue and Taxation Code 1s
amended to read:

18403. If the taxpaver is unable to make his gz'hgz own return
{including the return required by Sections 18414, 15414.5, and 1841%),

.the return shall be made by a duly authorized agent or by the guzedisn

guardian, conservator, or other person charged with the care of the

person or property of the taxpayer.

Comment. Section 18403 is amended to add the reference to conser-
vator,
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12331

Water Code § 9403 (arended)

SEC. . Section 9403 of the Water Code is amended to read:

9403. T7The bonds of the drainage district issued pursuant to this
part which are investiszated and approved oy aay commissien or officer
authorized by any law of rhis Stsee state to conduct the investigation
and give the approval and by authority of which approval the bonds are
declared tc be legal investments for savings banks, may be lawfully
purchased or received in pledge for loarns by any of the following who
hold funds which they are permitted by law to invest or loan:

{a) Banks.

{b) Trust companies.

(c) Insurance companies.

{(d) €uardiams- Guardians and conservators.

(e) Executors,

{(f) Administrators znd special administrators.

{g) Any public officer or officers of this Stase state or of any
county, city, or city and county, or other municipality or corporate
body within this State- state,

Comment. Section 9403 is amended to add the reference to conser-—
vators in subdivision (d).

12332

Water Code % 20527.3 {amended)

'SEC.____. Section G527.5 of the Water Code is amended to read-
20527.5. Notwithstandirg Sectien 70527, or any other provision of

lay to the contrary, in thc Jackson Vailey irripation District every
owner of real property within the district, but no others, may vote at
elections for directors or otherwise. Such owners need not be residents
of the district in order to qualify as voters. ' The last equalized
agsessment book of the district is conclusive évidence of ownership of
the real property so owned, except that in the event that an assessment
for a district shall hot have been made and levied for the vear in which
the election is held or an equalized assessment book prepared, the last
equalized county assessment roll shall be used in lieu of the assessment

hook of the district. Where land is owned in joint'tenancy= tenancy in
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common, or any other multiple ocwnership, the owners of such land shall
designate in writing which one of the cwners shall be deemed the owner
of such land fer purposes of qualifying as a voter.

The legal representative of a corporacion or estate owning real
preperty may vote on behalf of such corporation or estate. As used in
this section; legal representative means an official of a carporation

owning real propertv, and means a puardian, conservator, executor, or

adminisﬁratdr of tha estate of the holder of title to real property who:
‘ {a} Is appointed under the laws of this state.

(b) Is entitled to the possession of the estate's real prop-
erty.

{c) Is authorized by the appointing court to exercise the
particular right, privilege, or immunity which he seeks £s8 exes
=iser sought to be exercised.

Before a2 legal representative votes at a district election he the lepal

representative shall present to the precinct board a certified copy of

his or her authority which shall be kept and filed with the returns of

the election.

Comment. Section 20527.5 is zmended to add the reference to con-
servator.

12333
Water Code § 20527.86 (amended}

SEC. ___. Section 20527.6 of the Water Code is amended to read:

20527.6. MNotwithstanding Section 2052?’ or any other provision of
law to the confrary, in the Camp Far Nest-Irrigation DHMserict in Placer
and Yuba Counties "elector” and "voter" shall mean a person, corpora-
tion, or other entity owning:land within the district. At any district
election in the Camp Far West Irrigatiom District; only landowners mAY
ﬁote, and-they need not be residents of the districe in order to qualify
as voters. Each landowner shall have one vote for esach dollarfs worth
of land to which he the iﬁﬂﬂEﬂE?t holds title. The lagt equalized
assessment hock of the district shall bz conclusive svidence of owner-
ship and of thé ﬁalue‘éf the land so ownéd, except that in the event
that an asséésment for the district shali uet have been made and levied
for-the'yea; in'which the election is held, the last equalized assess-

ment roll of the couﬁty in which the land is located shall be used in
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lieu of the assessment book of the district. Uhere land is owned in
joiﬁt tenancy, tepancy in common, or any other multiple ownership, the
cwners of such land may designate in writini which one of the owners
shall be deemed the owner of such land for purposes of qualifyving as a
voter. In the absence of such designation eachk owner shall be entitled
to vote his or her pro rata share of the total value of the land in such
muiitiple ownership.

- Lvery landowner, or the legal representative of a2 corporatioﬁ,
estate or trust owning land within the district, may vote at any dis-
trict election, either ir person or by a person-duly appointed as his
PYOXY. - ‘ A

As used in this section, “legal representative' means any of the
following: B '

(a) An authorized official of a corporation owning land in the
districe. | |

{b) The trustees of an express trust which owns land in the dis-
trict. ' '

(c) The execdtor, =administrates az guardias adwministrator, guard-

ian, or conservator of the estate of a holder of title to land in the

district who is appointed under the laws of this stété, is entitled to
possession of such land, and who is authorized by the appointing court
to vete din the election.

Before a legal representative votes at a district election, he

the legal representative shall present to the precinct board a certified

copy of his or her authority, which shall be kept and filed with the
returns of the election. ¢ appointment of a proxy shail be wvalid,
accepted or vote allowed.thereon at ‘any district electfon unless it
meets all of the fellowing requirements:

(a) It is in writing.

(b} It is executed by the person or legal representative of the
person who is entitled to the votes for which the proxy is given;:

(¢) It is acknowledged. '

{d} It specifies the election at which it is tc be used. An ap-
poinﬁment of a proxy shall be used only at the election specifiéd.

Every appointment of & proxy 1s vevocable at the pleasure of the
rerson executing it &t any time before the person appointed as prdxy
shall have cast a ballot representing the vates for which the appoint~

ment was given.



Comment. Sectien 20527.6 is amended to add the reference to con-
servator In subdivisicn {(c).

12337
Water Code £ 20527.7 {amended)

SEC. . Section 20327.7 of the Uater Code is amended to read:

120527.7. Hotwithstanding Section 20527, or any other provision of
law, in tbe antague Water Conservation District in Siskiyou County
every owner of real property within the district, but no others, may
vote at elections for dire;tors or otherwise. Such owners need net be
residents of the district in order te gualify as voters. The last
equalized county assessment role is conclusive evidence of ownership of
the real property sc owned. Where land is owned in joint tenancy,
tenancy in common, or any other multiple ownership, the owners of such
iand shall designate in writing which one of the owners shall be deemed
the owner of such land for purposes ef gqualifving as a voter.

The legal representative of a cerporation or astate owning real
property may vote on behalf of such corporation or estate. As used in
this section, lepal fepresentative means an official of a corporatien
owning real property or a guardian, conservator, executror, or adminis-
trator of the estate of the holder of title to real property who:

{a) Is appointed ﬁnder the laws of this state.

(b) Is entitled te the possession of the estate’s real property.

{c) Is authorized by the appeinting court to exercise the particu~

n

¢ exercises sought to

It
i

lar right, privilege, or inmunity whizk ke seek

be exercised. Before a legal represeuntative votes at a district elec-

tion, ke the legal repreéentative shall present to the precinct board a
certified copy of his or her authority which shall be kept and filed
with the returns of the electionm.

Every vote, or h#s che HEEEELE legal representative, may vote at
any district election cither in persoen or oy a person duly appointed as
his proxy, but shall be entitled to cast only one vote. The appointment
of a proxy shall be as provided in Section 35005,

Notwithstanding Section 21100 or any cther provisiqn of law, any
voter as defined in this section is eligible to be a member of the Board
of Directofs of the Montapue Water Censervation District..

:Comment . Section 20527.7 is amended to add the reference to con-
servator.
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12338
Water Code § 20527.8 (amended)

58C. ___. Section 20527.8 of the Water Cede is amended to read:

20527.8, Hotwithstanding Section 20327, or any other provision of
law, in the Cordua Irrigation District everv owner of land within the
district, but no others, may vote at elections for directors or other-
wise. Such owners need not he fesfdents:of the district in order to
qualify as voters. Fach voter shall be entLtled tu cast one vote for
each one hundred doliars (blOﬂ‘ of assessed valuatlon of land te which
be the voter has title.  The last equalized county assessment role is
conclusive evidence of ownership and of the value of the land g0 owned.
Where land is owned in joint tenancy, tenancy in common, or any other
multiple ownership, the GWHers of such land sha11 designate in writing
which one of the owners shall be dee%ed the owner of such land for
purposes of gqualifving as 4 voter.

The legal represenﬁativé of 4 corporation or estate owning real
property may vote on behalf of such corporatidn or estate. As used in
this section, legal representative means an ofificial of 1 corporation

owning real property or = guardian, conservator, executor, or adminis-

trator of the estate of the holder of title to real property who:

(2) Is appointed under the laws of this state. o

(b} Is entitled to the possession of the estate's real property.

{c) Is authorized by the‘appointing court to egeréise the particu-
lar right, privilege, or Immunity whizh he seeks &6 exofoizer sought to
be exercised. Before a legal represenrative votesrat a distriect elec-

tion, Be the legal representative shall present to the precinct board a

certified copy of his or her authority which shall be kept and filed
with the returns of the election.

Every voter, or Lis EBE,EEEEELE legal represéntative} may vote at
any district election eaither in persen or by a peréon dulﬁ appointed as

48 proxy. The abpoiﬁtment.ef a'pfhxy shell be as provided in Sectien
35005.

Jotwithstanding Section 110G or anv other rrovision of law, any
voter as defined in this section is eligible to be a member of the Board
of Directors of the Cordua Trrigaticn District or to serve as an elec—
tive officer of the districr.

Comment. Section 20527.8 is amended to add the reference to con-
servator,
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12347

Water Code [ 20527.9 {amended)

SEC. . Section 20327.9 of the Water Code is amended to Yead:

20527, ; Notwithstanding Section 2052? or any other provision of
law, in the Provident Irrigation District in Glenn and Colusa Counties
every owner of real property within the district, but no others, may
vate at elections for directors or otherwise. Such owners need notlbe
residents of‘the district in order to qualify as voters. The last
equéiized coﬁnty assessment role Is conclusive evidence af ownershiﬁ of
the real property so owned. TUhere land is owned in joint tenancy, .
tenancy in commen, eor any other multiple ownership, the owners of such
land shall d351gnate in writing which ane of the cwners shall be deemed
the owner of such land for purposes of qualifying as a voter.

The legal representatlve of a corporation or estate owning real
property may vote on behalf of such corperation or estate. As used in
this section, legal representatlve means an official of a corporation

owning real property or a guardian, conservator, executor, or adminis-

trator of the estate of the holder of title to real property who:

{a) Is appointed under the laws of this state.

(bl Is entitled to the pcssession of the estate's real property,

{(c) Is authorized by the appointing court to exercise the particu-
lar right, privilege, or imﬁunity whifﬁ he secks to exersiser sought to
be exercised. Before a legal representative votes at a district elec-

tion, #e the legal representative shall present to the precinct board a

certified copy of his or her authority which shall be kept and filed
with the returns of the electieon _

Every voter, or his the voter's legal representative3 may vote at
any district election ELther in person ¢r by a person duly appointed as
A%4 proxy, but shall be entitled to cast only one vote. The appointment
of a proxy shall be as provided in Section BSQQS.

Sotwithstanding ~ection 21100 or any Dthér provision of law, any
voter as defined in this section 1s eligible to be a member of the ERoard
of Directors of the Provident Irrigation District.

Comment. Section 20527.9 is amended to add the reference to con-.
servator,
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12348

Water Code § 20566 (amended)

S5EC. . Section 20366 of the YWater Code is amended to read:

2056€. A guardian, conservator, executor, administrator, or otler
person holding property in a trust capacity under appcintment of court
may sign any petition provided for in this division, when authorized by
an order of court, which order may be made without notice.

Comment. Section 205C6 is amended to adé the reference to con-
servatar. )

12813
Water Code & 39055 (amended)
SEC. . Sectiom 39055 of the Water Code is amended to read:

39055, Guardians, conservators, personal representatives, and

other persons holding land in a trust capacity under appointment of
court may sign any petition and may vote at any election in behalf of -

_the estate represented by them without obtaining special authority.

Comment. Section 35055 is amended to add the reference to con-
servators,

12814
Water Code & 39058 (amended)

SEC. - Sectiom 39058 of the Water Code 1s amended to read:
39058. As to any land belonging to a persen under guardianship or

censervatorship or comprised in the undistribured estate of a decedent,

the guardian or conservator of such person or executor or administrator
of such estate shall be deemed the holder of title for the purpose of
representing the same in all proceedings under this division, and has
the right to sign all petitions or protests provided for in this divi-
sion, and to vete at all district elections, without any order of court
authorizing him or her so to do.

Comment. Section 39038 is azmended to add the references tc con-
servator and conservatorship.

. 12815

Water Code § 41003 (amended)

~ SEC. . Section 41003 of the Water Ceode is amended to read:

41003, Any guardian, conservator, administratcr, or executor, of a

person or estate owning land within the diservict shall bhe considered the
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helder of title to land for the purposes of this division, where the

owner in fee is not entitled to vote.

Comment. Section 41003 is amended to add the reference to conser-
vator.

125816
Water Code § 52228 (amended)

SEC. __ Section 32228 of the Water Code is amended to read:

52228. Bonds issued pursuaunt to this chapter which have been in-
vestigated and certified by any officer of this State state authorized
to make such Investigation and certification, and declared to be legél
for investments by saviapgs banks of the States state, may be purchased,
or received in pledge for loans by savingsrbﬁnks, trust companies, in-

surance companies, guardlans, conservators, executors, administrators

and specizl administrators, or by any public officer or officers of thls
Leses state or of any ceunty, city, or other wunlcipal oT corporate body
within this State state having or holding funds which they are author-

jzed te invest or loan.

Comment. Section 52228 is amended to add the reference to conser—
vators.,

12817

Welfare & Institutions Code § 6000 (amended)

'SEC. . Section 6000 of the Welfare and Institutions Code is
ameﬁded to read: 7 '

6000. Pursuant to rules and regulations established by the State
Department of Health, the ﬁedical director of a state hospital for the
mentally disordered or mentally retarded may receive in such hospital,
2s a boarder andrpatient, any person who is a suitable person for care’
and treatment in such hospital, upon receipt of a written application
for the admission of the person into the hospital for care and treatment
made in accordance with the following requlrements

{a) In rhe case of an adult person, the application shall be made
voluntafily by the person, at a time when he is in such condition of
mind as to reader hiwm competent to make it or, 1if he is a conservatee
with a conservator oif the person cr persons and estate who was appointed

under Chapter 3 (commencing with Section 5350) of Part 1| of Division 53
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with the right as specified by court order under Section 5328 to place
his conservatee in a state hospital, by his conservator.

(b} In the case of a mincr person, the application shall be made by

his pa¥enesy the parents of the minor or by the parent, guérdian, con-
servator, or other person éntitled to his the custody of the minor to
any of such mental hospitals as may be designated by the Director 6f |
Health to admit minors on veluntary applications. If the ninor héé-a
conservator of the person, or the person and the estate, appdinted:under
Chapter 3'(c0mmenéing with Section 5353) of Pért 1 of Divigioﬁ 5,-wifh
the right as specified by court order under Section 5328 to place the
conservatee in a state hospital the application for the winor shall be

made by his censesvaters the conservator of the minor.

Any such person received in a state hospital shall be deemed a
voluntary patient.

Upon the admission of a voluntary patient to a state hospital the
medical dirsctor shall immediately forward to the office of the State
Department of Health the record of such voluntary patient, showing the
name, residence, age, sex, place of birth, occupation, civil condition,
date of admission of such patient to such hospital, -and such other in-
formation as is required by the rules and regulations of the department.

The charges for the care and keeping of a mentally disordered per-
son in a state hospital shall be governed by the provisions of Article 4
(commencing with Section 7275) of Chapter 3 of Part & relating to the
charges for the care and keeping of mentally disordered persons in state
hospitals.

A voluntary adult patient may leave the hospital or institution at
any time 'by giving notice ‘of his or her desire to leave to any member of
the hospital staff and completing normal hospitalization depariure pro-
cedures. A conservatee may leave in-a like manner if notice is given by
h#s the conservator.

A minor person who 1s a voluntary patient may leave the hospital or
institution after completing normal hospitalization departure procedures
after notice is given to:the superintendent or person in charge by the

parents, or the parent, guardian, comservator, or other person entitled

to the custedy -of the minor, of thelr desire to remove him the minor

from the hospital.
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30 person received into a state hespital, private mental institu-
tion, or county psvchiatric hospital as a voluntary patient during
%is_minority shall be detained therein after ke #eaehes reaching the
age of majﬁrity, but any such persen, after attaining the age of major-
ity, may apply for admissiog into the hospital or institution for care
and treatment in the manner proescribed in this section for applications
by adult persons. 7

The State Department of F alth shall establish such rules and reg-
ulatlons a8 are necessary to carry out properly the prov131ons of this
section,

Comment. Section 6000 is amended to refer to a comservator of a

minor since a conservator may he app01nted for a married minor. See
Prob. Code § 1751.

12819

Welfare & TInstitutions Code 5 7254 (omended)

‘SEC. _ - . Section 7254 of the Welfare and Institutions Code is
amended to read:

7254, The provisions of this section apply to any person.who has
been lawfully committed or admitted to any-state hospital for the men-
tally disordered or mentally retarded and who is afflicted with, or
suffers from, any of the following conditions:

{2) Mental disease which may have been inherited and is likely to
be transmitted to decendants.

(b} Mental retardaticn, in any of. .its various grades.

{c) Marked departures from normal mentality.

The State Department of Health, upon compliance with the provisions
of this section, may cause any such person. to be sterilized by the:
operation of wvasectomy upon the patient if a male and of salpingectomy
if a female or any other operation or treatment that will permanently
sterilize but not unsex the patient. When the superintendent of the
state hospital or state heme is of the opinion that a patient who is
afflicted with or suffering from anv of the conditions specified in this

section should be sterilized, ke -the superintendent shall certify such

opinion to the Drector of Health and shall at the same time give writ-—
ten notice of such certificacion teo the patient and to his the known

parents, spouse, adult children, ef guardian, or conservator of the
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patient, if any, by registered maii to their last known addfess. If the
patient has no known relatives or guardian,ksuéh notice shall be given
to the person who petitioned for the patiént‘s Cammitment. Such notice
shéll fﬁrther étate that written-objeﬁtion or written consent to the
proposed stérilizafion, shquld be filed with the Director of Health at

bis the office of the Director of Health in Sacramepnto within 30 days by

the patient, spouse, next of kir oF gaardian~ kin, puardian, or conservator.

When a written consent is filed, or if no objection is filed within
the 30 days, the Director of Health, if satisfied that the sterilization
will not unduly endanger the patient's health and that it is a proper
case for sterilization, way authorize the superintendent to proceed with
the sterilization of the patient. The director may cause such examina-

tion of the patient and other Inguiry to be made as ke the director

.deems advisable before issuing the authorization te-.the superintendent.
If a written objection is filed within.the 30 days by :the patient,

kis or the spouse, next of kin, af guardian, or conservator of the

patient, and in those cases where the patient has nu known relatives or
guardian, the proposed sterilization shall not he authorized or per-
formed until the Director of Health has determined the matter. He The

Director of Health shall make full inquiry into the case, and may hold

a hearing at the institution at which hearing the patient shall be
present, and the objecting party and others interested on behalf of the
patient may be heard. If the decision of the director is that the

patient shall not be sterilized, he the director shall so order and

notify the superintendent, the patient and the objecting party. . If the

decision of the director is that the patient should be sterdilized, he

the director shall send notice of such decision te the patient, his

and to the known parents, spouse, adult children, and guardian, or

conservator of the patient, if any, and the objecting party, by regis-

tered mail to their last krown address.  Such notice shall further state
hat any such party has the rlght within 30 days to petition the supe-
rior court of the county in which the institution is situated or of the
county of the patient's residence for a review of the decision.

If such petition is filed within 30 days, and a true copy thereof
is served upon the Director of Health, the patient shall not be steri-
lized unless and wntil the court, after hearing,'iséUés an order author-

izing the sterilization of the patient In accordance with the provisions
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of this section. Tf such petition is not filed in court within 30 days,
the director may authorize the superintendent to proceed with such
sterilization. The sterilization of a patient in accordance with the
provisions of this section, whether performed with or without the con-
sent of the patient, shall be lawful and shall not render the depart-—
ment, its officers or employees. or any person participating in the ..
operation liable either civilly or criminally.

Comment. Section 7254 is amended to add the references to con—
servator., ‘

14911

Welfare & Institutlons Code § 7275 (Ppnnded)

SEC. __ - Section 7275 of the Welfare and Institutions Code is
amended to read: o o -

7275, The husband, wife,'father mother, or children of a patient
in a state hospital for the mentally disordered, the estates of such
persons, and the guardian or conservator and admlnistrator of the estate
of such patient shall cause him the patient to be properly and suitably
cared for and maintained, and shéll pay Ehe costs and charges of his

the patient’s transportation to a state institution. The husband, wife,

father, mother, or children of a patient in a state hospital for the
mentally disordered and the administrators of their estates, and the
estate‘of such person shall be liable for his the care, support, aﬁd
maintenance of Ebg,patiént in a state institution of which he EE_éﬂﬁ is
a patient. The liability of such persons and estates shall be a joint
aéd several liability, énd such liability shali exist whether-the person
has become a natient of 2 state institution pursuant to the pr0v151ons
of this ccde or pursuant to the provlsions of Sections 1026, 1368, 1369,
1370, and 1372 of the Penal Code.

This section does not impose liabiliﬁy for the‘care of mentally
retarded persons in state hospitals.

Comment. Section 7275 is amended to add the reference to conser-
vator,

14914

Wéifare & Institutions Code § 7279 {famended)

SEC. . Section 7279 of the Welfare and Institutions Code is

amended to read:
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7275, If any person committed to a state mental hDSpital Haé éuf—
ficient ésfate for the purpose, the guardian or conservator of his
the estate shall pay for h#a the éare, support ; maintenance, and neces—
séff ekpensés_gﬁ the person at the wmental hospital to the extent of the
estate. Such payment may Be enforced by the order cf the judge of the

superior court where thz guardisnship or coaservatorship proceedings are

pending. On the filing of a metition therein by the dapartment showing
that the guardian or consetvator has failed, refused, or neglected to
pay for such care, support, mainienance, and expenses, the court, by

order, shell direct the payment by the gpuardias+ guardian or conserva-

ter, Such order may be enforced in the same manner as are other orders
of the court.

If at any time there is not sufficient money on hand in the estate
of a committed person to pay the claim of a state mental hospital for
his the care, support, maintenance, and expenses of the person therein,
the court may, on petition of the guardian or conservator of the estate,
or if the guardian or conpservator fails, refuses, or neglects to apply,
on the petition of the department, make an order directing the guardian
or conservator to sell so nmuch of the other personal or real property or
both, of the persen as is necessary to pay. for the care, support, main-
tenance, and expenses of .the person at the mental hospital. From the
proceeds of such sale, the guardian or conservator shall pay the amount
due for the care, support, maintenance, and expenses at the wental
hospital, and aliso such other charges as are allowad by law.

Payment for the czre, suppert, maintenanc, and expenses of a person
at a state hospital shall not be exacted, however, if there is 1ilkeli-
hcdd of-the péfient's raecovery or roiease from the hospitél and payment

will reduce h#s the patienc’s estare tc such an extent that he the

patient is likely to become a burden on the community in the event of

his the patient‘'s discharge from the hospital. Ifia certificate from

the medical superintendent of the state hospital in which the person is
confined as a patient is fiied in the office of the county clerk with

the' papers in the guardianship oxr conservatorship procveedings of the

patient, in which certificate the medical superintendent states that the

patient is suffering from a chronic form of mental disorder and that in
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448 the medical superintendent's opinion a recovery is heyond reasonable

hope"and fhat the patient will in all probability continue ta be a _
charge in a state hospital until death, such cerrificate shall be prima
facie evidence that the patient is not likely to recover or to be re-
leased from the hospital, and the guardian Qz_consefvator shall pay the
amount due for his the care, support, maintenance, and expenses of the
patient at the hospital and such other charpes as are allowed by law out

of any moneys of the estate in his the puardian's or conservator's

possession.

Comment. Section 7279 is amended to add the references to conser—
vator and conservatorship.

14916

Welfare & Imstitutions Code 2 ?282 (amended)

SEC. ___« Sectien 7232 of the Welfare and Institutions Code is
anended to read: )

7282, The State Department of Health may in its own name bring an
action to enforce payment for the cost and charges of transportation of
a person to a state hospital against any person, suardiasn guardian,

conservatof, or relative liable for such transportation. The department

also may in its own name bring an action to recover for the use and
benefit of any state hospital or for the state the amount due for the
care, subport, maintenance, and expenses of any paﬁiént therein, against
any county, or officer therecf, or against any person, guardian, conser-
vator, or rélative, liable for such care, support, maintenance, or

eXpenses.
Comment. Section 7282 is amended te add the references to con-
servator. ' ' ‘ ’

14917

Welfare & Institutions Code § 2284 {amended)

SEC. . ‘Section 7284 of the Welfare and Institutions Code is.
amended to read:

7284, If any incompetent person, who has ne guardian or conser—
vator and who has been admitted or committed te the State Department of
Health for placement in any state hospital for the mentally disordered
or the mentally retarded is the owner of any preoperty, the State Depart-

ment of Bealth, acting through its designated officer, may apply to a
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court of competent jurisdictien for its appointment as guardian or con-
servater of the estate of such incompetent person.

For the purposes of this section, the State Department of Health is
hereby made a corporation and may act as executcr, administrator,

guardiay guardian, or conservator of estates, assignee, receiver, depos-

itary or trustee, under appointment of any court or by authority of any
law of this state, and may transact business in such capacity in like
manner as an individual, and for this purpose may sue and he sued in auny
of the courts of this sfafe.

Il 2 person admitted or committed to the State Department of Healch
dies, leaving any estate, and having no relatives at the time residing
within this state, the State Department of Health may apply for letters
of administration of his the estate, and, in the discretion of the

court, letters of administration may be issued to the department. When

the State Department of Healtl is appointed as swardian pguardian, con-
setvator, or administrator, the department shall be appointed as guasd-

i#am guardian, conservatoy, or administrator without bond. The officer

designated by the department shall be required to give a surety bond in
such amount as may he deemed necessary from time to time by the director,
but in no event shall the initial bond be less than ten thousand dpllars
($10,000), which bond shall be for the joint benefit of the several
estates and the State of California. The State Department of Health
shall receive such reasonable fees for its services as such guardian

guardian, conservator, or administrator as the court allows. The fees

paid to the State Department of Health for its services as guardian

guardian, conservator, or administrator of the various estates may be

used as a trust account from which may be drawn expenses for filing
fees, bond premiums, court costs, and other expenses required in the
administration of the various estates. UWhenever the balance remainipg
in such trust fund account shall exceed a sum deemed necessary by the
department for the payment of said expenses, such excess shall be paild
quarterly by the department into the State Treasury to the credit of
the General Fund.

Comment. Section 7284 is amended to add the references to conser-
vator. ’ : ’
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14918

Jelfare & Imstitutions Code © 7285 {amended)

SEC. - Section 7285 of the Welfare and Institutiocus Code is
amended to read:

7285. The State Department of Health may invest funds held as

executor, administrator, gusrdian guardian, eor conservator of estates,
or truétee, in bonds or obligations issued or guaranteed by the United
States;or the State of California. Such investments may be made and
such bdnds or obligations mav be so0ld or exchanged for similar bondé or
obligations without notice or court avthorization,

Comment. Section 7285 iz amended to add the reference to conser-
vator.

4054450
Welfare & Instituticns Code & 7284 (armended}
SEC. +  Section 7286 of the Welfare and Tnstitutions Code is

amended to read:
7286. The State Department of Pealth may establish one or wore
common trusts or investment of funds held as executor, aduministrator,

ruardian puardian, or conservator of estates, or trustee and may desig-

nate from time ta time the amount of partidipatidn of each estate in
such trusts. The funds in such trusts may be invested only in boads or
obligations issued or guaranteed by the United States or the State of
California.

The income and profits of each trust shall be the property of the
estates participating and shall be distributed, when received, in pro-
portion to the amount of participation of each estate in such trust.
The losses of ‘each trust shall be the losses of the estates participat-
ing and shall be apportioned, as the same cccur, upon the same basis as
income and profits. |

Comment. Section 7286 is amended to add the reference to conser-
vator.

405/453

Welfare & Institutions Code 7 7237 {(amended)

SEC. . Section 7287 of the'Welfare and Institutions Code is

amended to read:



7287. Upon the death of an incompetent person over whom the State
Department of Health has obtained juriscictien pursuant to Section 7284,
the department may make proper dispositicn of the remains, and pay for
the disposition of the remains together with any indebtedness existing
it the time of the death of such person from the assets of the guardian-~

ship or conservatorship estate, and thereupon it shall file its final

account with the court eor ctherwise close its administration of the es-

tate aof such person.

Comment. Section 7287 is amended to add the reference to conserva-
torship.

4057454

Welfare & Institutions Code § 7258 f{amended)

SEC. . Section 728G of the Welfare and Imstitutions Code is
amended to read:

7288, ‘Whenever it appears that a person who has been admitted to
2 state institution and remains under the jurisdiction of the State
Department of Health does neot have a guardian or comservator and owns
personal property which requires safekeeping for the benefit of the
patient,.the State Department of Health may remove or cause to be re-
noved such personal property from wherever located to a place of safe-
keeping.

Yhenever it appears that such patient does not own property of a.

value which would warrant guardianship or conservatership proceedings,

the expenses of such removal and safekeeping shall be paid from funds
appropriated for the support of the institution in which the patient is
receiving care and treatment; provided, however, that if the sum on
deppsit to the credit of such patient in the patients' personal deposit
fund exceeds the sum of three hundred dollars {5300}, the excess may he
applied to the payment of such expenses of removal and safekeeping.
When it is determined by the superintendent at any time after the
removal for safekeeping. of such personal property, that the patient 1is
incurable or is likely to remain in a state institution indefinitely,.
then any of those articles of personal property which cannot be used by
the patient”at the institution may be sold at public auction and the
proceeds therefrom shall first be applied in reimbursement of the ex-

penses so incurred and the balance shall be deposited to the patient's
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credit in the patients' personal deposit fund. All moneys so received
as reimbursement shall he deposited in the State Treasury in augmenta-
tion of the appropriation from which the expenses were paid.

_ Comment., Section 7288 is amended to add the references to conser-
vator and conservatorship.

4057763
Welfare & Institutions Code 7 7289 {amended) _
SEC. . Section 7289 of the Welfare and Institutions Code is
amended to read: -
7289. Uhen a perscn who is a patient of a state hospital in the

State Department of Health has no guardian or conservator and has money
due or owing to him, the total amount of which does not exceed the sum
of three thousand dollars ($3,000), the superintendent of the institu-
tion of which the person 1s a2 patient may collect any money so due or
owing upon furnishing to the person, representative, officer, body or
corporation in possession of or nwing any such sums, an affidavit exe-
cuted by the superintendent or actinp superintendent. The affidavit
shall contain the name of the institution of which the person is a
patient, and the stateméent that the total amount of such sums known to
be due to the person does not exceed the sum of three thousand dollars
($3,000). Payments from retirerent systems and annuity plans which are
due or owing to such patients may also be collected by the superintend-~
ent of the institution of which the person is a patient, upon the fur-
nishing of an affidavit executed by the superintendent or acting super-—
intendent, cdntaining‘the name of the institution of which the person is
a patient and the statement that such person is entltled to receive such
payments. Such sums shall be delivered to the superiritendent and shall
be deposited by him in the patients' personal deposit fund as provided

in Section 728% ef this eede:r 7281.

The rebéipf of such superintendent shall constitute sufficient
acquittance for any payment of money made pursuant to the provisions of
this section and shall fully discharge such person, representative,
officer, body or corporation from any further liability with reference

to the amount of money so paid.
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The superintendent of each institution shall reader such reports
and accounts annually or more often as wmay be reguired by the State:
Department of Health or the Department of Finance of all moneys of
patients deposited in the patients’ personal depesit accounts of the
institution.

Comment, Section 7789 is amended to add the reference to conser-
vator.

4035/465

Welfare & Institutions Code & 7280 (amended)

SEC. . Section 7290 of the Welfare and Institutions Cede is
amended to read:
7290. The State Department of Health may enter into a special

_ agreement, secured by a property executed bond, with the relatives,

puardian, conservater, or friend of any patient therein, for his the
cére, support, maintenance, or other expenses of the patient at the
institution. Such agreement and bond shall be to the people of the
State of Califdrnia and action to enforce the same may be brought there-
on by the department. All charges due under the provisions of this
section, includipg_phe monthly rate for the patient's care and treatment
as established hyror éursuant to law, shall be collected monthly. Yo
patient, however, shall be permitted to occupfrmore than one room in any
state institution. 7

Comment. Section 7290 1s amended to add the reference to conser-
vator.

4057467

Welfare & Instituticns Code § 7514 (amended)

SEC. . Section 7514 of the Welfare and Institutions' Code is
amended to read: v

7514. The State Department of Health may transfer any patient of a
state hospital for the mentally retarded to another state hospital for
the mentally retarded, at any time and from time to time, upon the

application of the parent, guardian, comnservator, or other person

__charged with the support of such patient, if the expenses of the trans-

fer are paid by the applicant. The liability of any estate, persoﬁ: or
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county for the care, support and maintenance of gsuch patient in the
institution to which he the patient is transferred shall be the same as

if ke the patient had originally been committed to such institution.

Comment. Section 7514 is amended to add the reference to conserva-
tor.

405/468

Welfare & Institutions Code 5 8006 (rechnical amendment )

SEC. . Section 8006 of the Welfare and Institutions Code is
amended to read:

B006. Any such public guardian may apply to a court of competent
jurisdiction for appointment as guardian or conservator of the person
and estate or person or estate of any person in the countv or In a
county-owned facility in another county who is a patient under the
provisions hereof, or of any person in the county who is a recipient of
aid under any of the provisions of this code where it appears that such
person requires'a guardian or comnservator, or of any person in the
county who requires a guardian or conservator- and for whom there is no
-person or corperation gualified and willing to act in =uch capacity.
Any such public guardian may act as guardian or conservator of any

person and estate ordered into his the public guardian's hands by the

court. Where the public gﬁardian has so applied for appointment as
guardién or conservator, or the guardianship or conservatorship of a

person and estate has been ordered into h#s the public guiardian's hands

by the court, letters of guardianship or conservatorship shall be pre-
cured, in like manner and on like proceedings as letters of guardianship

or conservatership are issued to other persons. BHis The public guard-

ian's official bond and oath are in lieu of the guardian's or conserva-

tor's bond and oath on the grant of apecial ex geﬂefai temporary let-

ters of guardianship or letters of guardianship or temporary letters of

: conservatorship or letters of conservatorship. The public guardian may

take immediate charge of the property within his the public puardian's

county of persons referred to him for guardianship or conservétorship

when such property is being wasted, uncared for, or lost.

Comment., = Section 8006 is amended to conform to the terminology of
the Guardianship Law. See Prob. Code ® 140G.
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4057469

Welfare & Institutions Cede § 2102 (amended)

SEC. . Section 3102 of the Welfare and Institutions Code is
amended to read:

8112, “henever a person whe has been detained or apprehendéd for
examination of his mental condition, or who is a mental patient in any
hospiral or imstitution or who is on leave of absence from such hespital
or institution, is found tb own, have in his or her possession or urder
his or her control, any firearm whatsoever, said firearm shall be con-
fiscated byjény law enforcement agency or peace officer, who shall
retain custody of sald firearm until the release without commitment of
the person or the restoration to capacity of the person, or until the
appointment of a guardian or conservater for the person, or shall make
such other disposition cf the fifearm as ordered by the court.

, Comment. Section 8102 is amended to add the reference to conser—
vator. ' '

4057475

Welfare & Institutions Code_§_1?007 {amended)

..SEC. . Section 1?007_of the Welfare and Institutions Code is

amended to read:
17007. Yo fee shall be charged by any public officer for filing

any petition for guardianship gzrconservatorship under the provisions of

Section 17403, or for any official act done or necessary in the course
thereof, except that a county employee acting as such guardian:ggjéon—
servator shall be entitled to such costs therefor as will reimburse

him the emplovee in full for moneys advanced by him the employee in

such guard4anships pguardianship or conservatorship.

Where a county officer or employee is appointed and acts as such

suardians guardian or conservator, the board of supervisors may. by

resolution, order that expenses necessary in the conduct of the guardi-

anship ot conservatorship and any necessary premiums on the bond of the

guardian or canservator be advanced by the county to such guardisans

guardian or conservator, and such expenses shall be a charge against the

county, but the county shall be reimbursed out of the funds or property

of the estate of the wa¥d+r ward or conservatee.

Comment. Section L7007 is amended to add the references to comnser-
vator, conservatee, and conservatorship.
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405/756
Welfare & Institutions Code © 17403 { smended)}

SEC. . Section 17403 of the Welfare and‘Ihstitutions Code is
amended to read:

17403, If a person for the support of whom public moneys have been
expended acquires property, the courty shall have a claim against him
the person tc the amount of a reasonable charge for noneys so expended,
and such claim shall be enforced by action agalnst his the person by the
district artorney of the county on request of the board of 5uperv1sors
In a proper case therefor, the district atLorney shall apply to the
proper court for the appointment of a guardian EE conservator of the
person or estate, or both, of the indigent. The support of such indi-

geat from public funds shall be deemed 2 ground for sale or encumbrance

of his the person's property under the provisions of Section 1530 of the
I E P

Probate Code.

Comment. Section 17403 is amended to add the referesnce to conser—
vator. '

4057757

Welfare & Institutions Code § 19431 (amended)

SEC. ____« Section 19451 of the Welfare and Institutions Code is
amended to read:

19451, This article does not authorize the care, treatment, or
supervision or any control over any mentally retarded person without the

written consent of his paremt e¥ guasdian- the parent, guardian, or

conservator of the mentally retarded person.

Comment. Section 19451 is amended to add the reference to conser-
vator.



07/440
APPENDIX

DISPOSITION OF SECTIONS OF REPEALED CHAPTERS OF
DIVISIOJS 4 WD 5 OF THL PROBATE CODE

CHAPTER 1. THE RELATIONSHIP AND RULES
GOVERNING ITS CREATION

Note, Former Chapter 1 (commencing with Section 1400) of Division
4 of the Probate Code is repealed. The text of each section of the
former chapter is set out below. The disposition of the provisions of
each section 1s indicated in the Comment that follows the text of the

section.

§ 1400 (repealed)
1400. A guardian is a person appointed to take care of the person

or property of another. The latter is called the ward of the guardian.
Both a natural person and a nonprofit charitable corporatiom, incorpo-
rated in this state, whose articles of Incorporation specifically au-
thorize it to accept appointments as guardians of minors or of incompe-~
tents, and which has been providing care our counseling or financial
agsistance to the proposed ward under the supervision of a registered
social worker certified by the Board of Behavioral Science Examiners of
this state, are eligible for appointment as guardian of the person and
estate or of either; a trust company as defined in Section 107 of the
Financial Code, is eligible for appointment as guardian of the estate
only. The petition of a nonpfofit charitable corporation shall include
in the caption the name of a responsible corporate officer; if for any
reason such officer should cease to act as the responsible officer
hereunder, the corporation shall file with the court a notice of the
name of the successor responsible officer and his date of succession.
The relation of guardian and ward is confidential, and is subject to the
provisions of law relating to trusts. In the management and disposition
of the person or property committed to him, a guardian may be regulated

and controclled by the court.

Comment. The first two sentences of former Section 1400 are con-
tinued in Section 1400 (definitions). The third sentence is continued
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in Sectilon 1454 (who may be appointed guardian). The fourth sentence is
continued in Section 1440(b) (contents of petition). The fifth sentence
1s continued in Section 1401 (confidentiality of relationship). The
sixth sentence 1s continued in Section 1402 (control of guardian by

court}.

07/443

§ 1401 (repealed)
i40l. Guardians are either general or special. A general guardian

is a guardian of the person or of the general estate of the ward within

this state, or of both. Every other 1s a special guardian.

Comment. Former Section 1401 is superseded by subdivisions (a),
(d), and (e) of Section 1400.

07/444

§ 1402 (repealed)
1402, A parent may appoint a guardian by will or by deed for the

property of any child of such parent, living or likely to be born, which
auch child may take from such parent by will or succession, and any
person may In a will appoint a guardian for the property of any minor,
living or likely to be born, which such minor may take from such perscn

by such will.

Comment. The substance of former Section 1402 is superseded by
Section 1437.

07/445

§ 1403 (repealed)
1403. Either parent of a ¢hild 1iving or likely to be born, may

appoint a guardian of the person and estate, or person or estate of such
child, by will or by deed, to take effect upon the death of the parent
appointing, with the written consent of the other parent i1f the other
parent's consent would be required for an adoption of such child,

unless the other parent is dead or incapable of consent.

Comment. The substance of former Section 1403 1s continued in

Section 1436.
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07/446
§ 1404 (repealed)

1404. Either parent of an unmarried incompetent person may appoint

a guardian of the person and estate, or person or estate, of such
person, by will or by deed, to take effect upon the death of the parent
appointing, with the vuritten consent of the other parent, or if the
other parent is dead or incapable of consent. If the incompetent

person is married, such appointment may be wade by the spouse.

Comment. Former Section 1404 is not continued. Part 1 of Division
4 applies only to guardianship of a minor. Although Division 5 {(con-
servatorship) makes no provision for testamentary appointment of a
conservator, preferences for selection are given to the parent of the
person to be placed under conservatorship, his or her spouse, or the

nominee of the parent or spouse., See Section 1753.

077448
§ 1405 {repealed)

1405, The superior court shall appoint 2 general guardian of the

person and estate, or perzon or estate, of minors and incompetent
persons, whenever necessary or convenient, and when no guardian has been
appointed for the purpose by will or by deed. The court, in iés discre-
tion, may appoint more than one guardian and shall require either a
separate bond from each or a joint and several bond. Where two or more
guardians are appolnted as coguardians, each shall be governed and
liable in all respects as a sole guardian. If the estate does not
exceed ten thousand dollars ($10,000), the court may require that the
money in the estate be deposited in a bank or trust company or be in-
vested 1n an account in an insured savings and loan association subject
to withdrawal only upon the order of the court in which case no bond be
required ¢of the guardian. The court shall also confirm an appointment
made by willl or by deed, whenever requested, upon the same procedure and

notice as in the case of appointment by the court.

Comment. The portion of the first sentence of former Section 1405
relating to guardianship of minors is superseded by Sections 1451i(a) and
1452(b); the portion relating to guardianship of incompetent persons is
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superseded by Division 5 (conservatorship). The gortion of the second
sentence that related to appointment of coguardians 1s continued in

Section 1454(a); the portion that related to the bond of coguardians is

continued in Section 1459(c). -The thirxd sentence 18 'bohtinued I{n Section
1454(b). The fourth sentence is continued in Section 1482.1¢c). The

fifch sentence is continued in Sections 1431 (guardianship of person)

and 1452 (guardianship of property).

077445
5 1405.1 {(repealed)
1405.1. Hothwithstanding the provisions of Section 1405, in any

proceedings for the determination of the amount of bond to be required
of a guardian (whether at the time of appolntment or subsequently), when
it appears that the estate of the ward includes money or securities
which have been, or will be, deposited in a bank or banks in this State
or in a trust company authorized to transact a trust business in this
State or money which has been, or will be, invested in an account or
accounts in an insured savings and loan association or associlations upon
condition that such money or securities will not be withdrawn except\bn
authorization of the court, the court may, in its discretion, order such
money or securities so deposited or such money so invested and may ex-
ciude such deposited property frow the computation of the amount of such
bond or reduce the amount of bond to be required in respect of such
meney or securities to such an amount as it wmay deem reasonable.

The petitioner for letters of guardianship may deliver to any such
bank or trust company any such money or securities in his possession or
may deliver to any such associatlon any such money in his possession or
may allow such bank or trust company to retain any such money or securi-~
ties already in its possession or may allow such association to retain
any such money already ilnvested with it; and, in either event, the
petitioner shall secure and file with the court a written receipt in-
cluding the agreement of the bank or trust company or association that
Such money or securities shall not be allowed to be withdrawn except on
authorization of the court. 1In so receiving and retaining such money or

securities, the bank or trust company or association shall be protected
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to the same extent as though it had received the same from a person to
whomn letters of guardianship had been issued.

The term "account in an insured savings and loan association’ used
in this section has the same meandng as in Section 143! of the Probate
Code.

Commenit. The substance of former Section 1405.1 is continued in

Section l4o7,

8/150
5 1406 (repealed)

1406, In appointing a general puardian of a minor, the court is to

be guided by what appears to be for the best interest of the child in
respect to its temporal and mental and moral welfare; and if the child
is of sufficient age to form an intelligent preference, the court may
consider that preference in determining the question. If the child
resides Iin this state and is over fourteen years of age, he may nominate
his own guardian, elther of his own accord or within ten days after
being duly cited by the court; and such nominee must be appointed if
approved by the court. When a guardian has been appointed for a minor
under fourteen years of age, the minor, at any time after he attains
that age, may nominate his own guardian, subject to the approval of the

court.

Coument. The first sentence of former Section 1406 is superseded
by Sectioms 1451(a) {guardianship of persom) and 1452(b) {guardianship
of estate).

The last two sentences of former Sectlon 1406, relating to nomi-
nation of a guardian by a minor over 14 years of age, are not continued.
4 minor 14 years of age or older has standing as a party in a guardilan-
ship proceeding to petition for appointment of his or her own guardiaa.
Section 1440¢a). In the case of a guardianship of the person, the court
is required by Civil Code Section 4600 to consider and gilve due welght
to the minor's wishes. See Section 1451(a). 1In the case of a guardian-
ship of the estate, Section 1452 permits the court to give consideration

to the minor's preference. See Section 1452(b) and Comment thereto.
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08/152
§ 1406.5 {repealed)

1406.5. The right of a minor to nominate a guardian is subject to

the provisions of Section 1402 of this code.

Comment. Former Section l40o.5 is superseded by Section 1452(a).

0a/153

§ 1407 (repealed)
1407. Of persons equally entitled in other respects to the guard-

fanship of a minor, preference is to be given as follows:
{1) To a parent;
{2) To one who was indicated by the wishes of a deceased parent;
(3} To one who already stands In the position of a trustee of a
fund to be applied to the child's support;
{4) To a relative,
(3) If the child has already been declared to be a ward or depend-

ent child of the juvenile court, to the probation officer of said court.

Comment. Former Section 14U7 is superseded by Sections Ll451(a)
(guardianship of person) and 1452(b) (guardianship of estate). The
order of preference of former Section 1407 related primarily to guard-
lanship of the person or of the person and estate of a minor, rather
than to guardianship of the estate alone. Estate of Rosin, 226 Cal.
App.2d 166, 170, 37 Cal. Rptr. 8306, __ (1964)., Under Section 145i{a},
the order of preference for appoilntment as guardian of the person of a

minor is determined by Section 4600 of the Civil Code (Family Law Act).

Dufl54
§ 1408 (repealed)

1408, As between parents claiming the puardianship adversely to

each other, neither is entitled to priority.

Comment. TFormer Section 1408 is superseded by Sections 1451(a)
(guardianship of person) and 1452{b}) {guardianship of estate)}. {Under
Section 1451(a), the order of preference for appointment as guardian of

the person of a minor is determined under Section 4630 of the Civil Code
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{Family Law Act). Section 4600 gives first preference to "either parent
according to the best interests of the child.”” Where a puardianship of
the estate is concerned, neither parent 1s entitled to preference over
the other unless preferred by a minor of sufficient age to form an

intelligent preference. See Section 1452(b) and paragraph (2} thereof.

65/155
5 1409 (repealed)
1409. A parent who knowinpgly or wilfully abandons or, having the

ability so to wo, fails to maintain “is minor child under fourteen years
of age, forfeits all right to the puardianship of such child, and a
parent or guardian who knowingly permits his child or ward to remain for
one year ln an orphan asylum where the child is supported by charity,
without neotifying the managers or officers of the asylum that he 1is such
parent or guardian, abandons and forever forfeits all right to the
guardianship of the child., The officers and managers of any orphan
asylum having such abaondoned child in its care have the preferred right

to the guardianship of the child.

Comment. Former Section 1409 is superseded by Sections 1451
{guardianship of person) and 1452 (guardianship of property), which
prescribe standards for selection of a guardian. If a parent or guard-
ian has abandoned or failed to support a child, that will be a factor in
selection of a guardian, as will the fact that the officers and manapers
of an orphan asylum have an abandoned child in their care. 3See Civil
Code Section 4600 (incorporated by Sectiom 1451) and Section 1452

{guardianship of estate).

08/156

§ 1410 {repealed)
1410. The authority of a guardian is not extinguished or affected

by the marriage of the guardian.

Comment. Former Section 1410 is continued in Section 1521.
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999/323

CHAPTER 2A. MANAGEMENT, CONTROL, AND DISPOSITION
OF COMMUNITY PROPERTY AND HOMESTEAD
PROPERTY OF INCOMPETENT PERSONS
Note. Former Chapter 24 (commencing with Section 1435.1) of Divi-
sion 4 of the Probate Code is repealed. The text of each section of the

former chapter is set out below. The disposition of the provisions of
each section is indicated in the following table.

Former Section Comparable Provision of Chapter ]2

§ 1435.1 £5 2250(b), 2251
§ 1435.2 § 2250(a)

§ 1435.3 § 2255

§ 1435.4 §§ 2256, 2258

§ 1435.5

First paragraph, first sentence
First paragraph, second sentence
First paragraph, third sentence
Second paragraph

Third paragraph

Fourth paragraph, first sentence
Fourth paragraph, second sentence
Fifth paragraph

Sixth paragraph, first sentence

§§ 2260, 2261

Not continued

§ 2261{c), first sentence
§ 2261(c), second sentence
§ 2262(a)

§ 2261{(b)

§ 2265(a)

§ 2262(b)

§§ 2262(c), 2265(a)

Sixth paragraph, second sentence § 2265{c)
§ 1435.6 § 2257
§ 1435.7
First paragraph § 2266
Second paragraph § 2265(b), {c)
§ 1435.8 § 2267
§ 1435.9
First sentence § 2270
Second sentence 8§ 2271, 2272
Third sentence § 2273

Fourth sentence

§§ 2270, 2272

§ 1435.10
First sentence § 2275(a), (b)
Second sentence § 2276

§ 1435.11 § 2277

§ 1435,12
First paragraph § 2275(c)
Second paragraph § 2278
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§ 1435.13 § 2268

§ 1435.14 §§ 2280-2283

§ 1435.15 3§ 2291, 2282

§ 1435.16
Subdivision {(a) §§ 2293, 2294, 2295, 2297
Subdivision (b) 8§ 2293, 2295, 2297
Subdivision (c), first sentence §§ 2293, 2296(a), (b), 2297
Subdivision (c), second sentence § 2296(a), (o)
Last paragraph, first sentence § 2298(b)
Last paragraph, second sentence § 2278(c)

§ 1435.17
Subdivision (a), first sentence § 2294
Subdivision {a), second sentence § 2297
Subdivision (b) §§ 2293, 2294, 2297
Subdivision (c) 8§ 2293, 2294, 2295(b), 2297
Last paragraph § 2298(a)

§ 1435.18 Hot continued

9997330
§ 1435.1 (repealed)

1435.1. Where real or personal property or any interest therein or

lien or encumbrance thereon is owned by husband and wife as community
property or as community property or separate property subject to a
homestead, and one or both of the spouses is incompetent, such property,
interest, lien, or encumbrance may be sold and conveyed, assigned,
transferred or exchanged, conveyed pursuant to any preexisting contract,
encumbered by pledge, deed of trust or mortgage, leased, including a
lease for the exploration for and production of oill, gas, minerals or
other substances, or unitized or pooled with other property for or in
connection with such exploration and production, or assigned, trans-
ferred or conveyed, in whole or in part, in compromise, composition or
settlement of any indebtedness, demand, or proceeding to which such
property may be subject, or any easement therein or thereover conveyed
or dedicated, with or without consideration, to the State or any county
or municipal corporation or any district or to any person, firm, associ-
ation, or public or private corporation; all in the manner provided in
this chapter, notwithstanding the provisions of Section 1242, 1243, or
5127 of the Civil Code. MNothing herein is intended to or shall affect
the husband's management and control of community personal property

unless he is incompetent as hereinafter defined.
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38926
§ 1435.2 {(repealed)
1435.2., As used in this chapter the word incowmpetent shall mean a

legal, not a medical disability and shall be measured by functional
inabilities. It shall be construed to mean or refer to any adult person
who, in the case of a guardianship of the person, is unable properly to
provide for his own personal needs for physical health, food, clothing
or shelter, and, in the case of a guardianship of the estate, is sub-
stantially unable to manage his own financial resources. "Substantial
inability” shall not be evidenced sclely by isolated instances of nepgli-

gence or lmprovidence.

§ 1435.3. (repealed)

1435.3, The spouse not incompetent, or the guardian of the estate

of either incompetent spouse, as such guardian, may petition the court
for an order under this chapter. If one spouse is incompetent, proceed-
ings may be taken under this chapter by the competent spouse, as peti-
tioner, without the necessity of appointing a guardian for the incompe-

tent spouse.

08928

§ 1435.4 {repealed}
1435.4. The petition shall be verified and filed in the superior

court of the county in which the real property, or some part thereof, or
which is subject to the llen or encumbrance affected, is situated, or,
if the proceeding affects only personal property other than a lien or
encumbrance on real property, 1n the superior court of the county in
which the spouses or elther of them reside or in which a guardian for
either spouse has been appointed; and shall set forth the following:

{a) The name, age, and residence of both spouses and, if one or
both of them has been adjudged incompetent, the fact of such adjucation,
otherwise the facts establishing incompetency.

{b) The name of the guardian, if any, and the county in which the
guardianship proceeding is pending, and the court number of said pro-

ceeding.

APP-10



{c¢) The names and addresses of the adult relatives of the incompe-
tent person or persons within the second degree residing in this State,
other than a spouse, 1f such names and addresses are known to the peti-~
tioner.

(3) An allegation as to the status of the property described in the
petition, whether homestead or community or both.

() The estimated value of the property.

(£) A sufficient legal description of the property.

(g} The terms and conditions of the proposed transaction, including
the names of all partles thereto.

(h) Such facts, in addition to the incompetency of the spouse or
spouses, as may be relied upon to show that the order sought is for the
advantage, benefit, or best interests of the spouses or thelr estates;
or for the care and support of either of them, or of their minor child
or children, or of such members of their families as either of them may
be legally obligated to support: or to pay taxes, interest or other
encumbrances and charges for the protection and preservation of the

homestead or the community property.

08929

§ 1435.5 (repealed)
1435.5. Upon the filing of the petition the clerk shall set the

petition for hearing by the court and, except as later in this section
provided, shall issue a citation directed to the spouse or Spouses not
petitioning, setting forth the time and place of such hearing. Motice
of the hearing shall be piven as hereinafter provided. The citation and
a copy of the petition shall be gerved on the spouse or spouses not
petitioning, whether within or without the state, in the manner provided
by law for the service of a summons in a civil action, other than by
publication, at least 10 days before the hearing if served within the
state, otherwlse three weeks before the hearing.

In the event the citatien and copy of the petition cannot, with
reasonable diligence, bz so served om a spouse, service of the ecltation
may be made by publication pursuant to Section #4#15.50 of the Code of
Civil Procedure. No copy of the petition need then be served on such

spouse.
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Notice of the hearing of the petition shall give the name or names
of the incompetent persons, the name of the petitioner and the purpose
for which the order is sought, referring to the petition for further
particulars, and notifying all interested persons to appear at the time
and place mentioned in the notice and show cause, if any they have, why
the order should not be made.

If there is a guardian of the estate of a spouse, no citation to
such spouse need be issued if a copy of the notice and of the petition
be served upon such guardian in the manner provided for in Section
415.10 or 415.30 of the Code of Civil Procedure or in such manner as may
be authorized by the court at least 10 days before the hearing. 1t
shall be the duty of such guardian sorserved to appear and represent the
interests of his ward.

A copy of the notice and petition shall be mailed, by the peti-
tioner, by prepaid, first-class mail, at least 10 days before the hear-
ing, to the adult relatives named in the petition at their addresses set
forth in the petition.

If there is no guardian of the estate of the incompetent spouse to
whom the citation is issued or if such guardian cannot be served as
otherwise provided for in this section, a copy of such notice and peti-
tion shall be served personally upon the public guardian or public
administrator of the county 1n which the petition was filed or upon his
deputy or assistant in the manner provided for in Section 415.10 or
415.30 of the Code of Civil Procedure or subdivision (a) of Section
415.20 of the Code of Civil Procedure at least 10 days prior to the
hearing and it shall be the duty of such public guardian or admini-
strator to appear and represent the interests of such incompetent spouse.
For all such services rendered by the public guardian or administrator
he may be allowed a reasonable fee, to be fixed by the court, which fee
shall be paid out of the cash proceeds of the transaction or otherwise

a8 the court shall direct.

08931
§ 1435.6 (repealed)
1435.6. If the alleged incompetent person is a patient in or on

leave of absence from a state institution under the jurisdiction of the

State Department of Health, the petition shall set forth the name of
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such institution, and a2 copy of such notice and petition shall be mailled
to the Director of Health at his office in Sacramento at least 10 davs
pricr to the hearing, and the director may appear and represent the

interests of such incompetent spouse.

§ 1435.7 (repealed)
1435.7. If a spouse alleged in the petition to be incompetent has

not been so found in proceedings under Bivisien 4 or Division 5, or
thereafter has been restored to capacity as in this code provided, such
spouse, 1f able to attend, must be produced at the hearing. If such
spouse 1s not able to attend by reason of mental or physical coundition,
the affidavit or certificate of a duly licensed physicilan, surgeon, or
other medical practitioner, or the certificate of the medical superin-
tendent or acting medical superintendent of a state hospital in this
State in which such spouse 1s a patient, shall be prima facle evidence
of the facts therein stated as to the inability of the spouse to attend.
If such spouse 1s not represented at the heariﬁg by his guardian,
or by the public guardian or public administrator or his deputy or
assistant, or by the Director of the State Department of Health, the
court may, in its discretiom, appoint a guardlan ad litem to represent
the interests of such spouse, and he may be allowd a reasonable fee to
be fixed by the court and paid out of the cash proceeds of the trans-

action or otherwise as the court shall direct.

§ 1435.8 (repealed)
1435.8. If it appears to the court that said property is the home-

stead or community property of the spouses, and if 1t also appears that
a spouse is or the spouses are then incompetent or has or have been so
found under Divigion 4 or Divison 5 of this code and has not or have not
been restored to capacity, it shall so adjudge. If it further appears
to the court that the petition should be granted it may then so order
and authorize the petitioner to do and perform all acts and execute and
deliver all papers, documents, and Instruments necessary to effectuate

the same.
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§ 1435.9 (repealed)
1435.9. The court shall require the petitioner to give a bond

conditioned on the duty of the petitioner to account for and apply the
proceeds of the tramsaction to be recelved by him only as the court may
by its order or any subsequent order direct. Such bond, with two or
more persons or an authorlzed surety company as surety, to be approved
by the judge if the surety is not an authorized surety company, shall be
in such sum as the court shall order, which sum shall be not less than
twice the value of the personal property, including cash and any note or
notes, to be received by said petitioner as determined by the court or,
when the bond is given by an authorlzed surety company, not less than
the value of such personal property as so determined. The provisions of
Sections 1483, 1483.1, 1483.2, 1483.3, 1488, 1489, and 1490 of this code
relating to guardians and the bonds thereof are hereby made applicable
to petitioners and the bonds thereof under the provisions of this chap~
ter. The court 1n its order may, however, for cause shown, reduce or

dispense with such bond.

§ 1435.10 (repealed)
1435.10. The petitioner shall, upon receipt of the consideration

therefor execute, acknowledge, and deliver any necessary instruments or
documents as directed, setting forth therein that they are made by au-
thority of the order, and a certified copy of the order much be recorded
in the office of the recorder of each county in which is situated any
land which, or an encumbrance on whilch, is affected thereby. '

Any sale, conveyance, assignment, transfer, pledge, mortgage,
lease, or deed of trust and any instrument or document made in pursuance
of such order 1s as valid and effectual as if the property affected
thereby was the sole and absolute property of the person making such

sale or executing such instrument.

§ 1435.11 (repealed)

1435,11. Any note or notes, pledges, mortgapes, leases or deeds of

trust so executed by a petitioning guardian as such, shall create no

personal liability against the puardian so signing, unless said guardian
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1s one of the spouses and then only to the extent that such personal
lizbility would have resulted had both spouses been competent and joined

in such execution.

08933
§ 1435.12 (repealed)

1435.12. 1If a sale is made upon a credit in pursuance of the

order, the petitioner must take the note or notes of the person to whom
the sale is made for thc amount of the unpaid balance of the purchase
money, with such security for payment thereof as the court shall be
order approve. Such uote or notes shall be made payable to the peti-
tioner or if his petitlon was made as guardian, then made payable to him
as such guardian,

The proceeds, rents, issues and profits of community property dealt
with or disposed of under the provisions of this chapter, and any prop-
erty taken in exchange therefor, shall be community property; and the
proceeds of sale of homestead property and any property taken in ex-
change therefor, or acquired with such proceeds with ¢court approval,
shall enjoy the exemptions prescribed in Sections 1265 and 1265a of the
Civil Code; provided, in the case of property so taken or acquired, the
declaration required by said Secticn 1265a is made by the petitioner,

with leave of court.

§ 1435.13 (repealed)
1435.13. 1If, after the authorization of any transaction under this

chapter, any person to such transaction, other than the petitioner, neg-
lects or refuses to consummate such transaction, the court, after such
notice to such other party as the court on application of the petiticner
shall direct, may wvacate the order authorizing such transaction. In the
event the original order provided for the sale or encumbering of any
real or personal property, any cother sale or encumbrance found by the
court te be to the advantage, benefit or best Interests of the spouses
may be authorized by the court upon a verified supplemental petition
coples of which shall have been served on the same persons and at the
same time and In the same manner as the original application, except

that no further citation need be issued.
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0BY35
§ 1435.14 (repealed)

1435.14. Any person who has been found to be incompetent in pro-
ceedings under this chapter and is not then the subject of pending pro-
ceedings under any other chapter of this code, or any relative or friend
of such person, may at any time apply by a verified petition filed in
the same proceeding to have the fact of his restoration to capacity
judicially determined. Such petition shall allege that such person is
then sane or competent. The court, In proceedings under this chapter,
shall retain jurisdiction to hear and determine any such petition. The
proceedings upon such petition shall be as prescribed in Sections 1471
and 1472 of this code. Any adjudication of restoration to capacity
shall not prejudice or affect anything theretofore lawfully done pur-
suant to and in accordance with any prior order made under the provi-

sions of this chapter.

§ 1435.15 (repealed)

1435.15. As an alternative to the procedure elsewhere in this

chapter prescribed, where there is a guardian of the respective estates
of one or both of the spouses, the court having jurisdiction of the or
either such estate shall for the purposes of administration under Sec-
tion 1435.16 or 1435.17 have jurisdiction to determine the validity of
the homestead and whether or not specific property 1s in fact community
property or the separate property of one or both of the spouses, and
thereafter to authorize the guardian or guardians to deal with or dis-
pose of such homestead or community property or consent to such dealing

therewith or disposition thereof, in the manner hereinafter provided.

08936

§ 1435.16 (repealed)
1435.16. {a) Where the homestead property is communlty property or

the separate property of the husband of whose estate the guardian has
been appointed and the wife, being competent, consents thereto in writ-
ing, such homestead property may be included in and dealt with and
disposed of as a part of the guardianship estate, but the wife must join
in any such dealing therewith or disposition thereof., Where there 1s a

guardian of the cestate of the wife, the husband. being competent, may
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deal with or dispose of such homestead property, but the guardian of her
estate must joln therein, being first therunto duly authorized by an
order of court under Section 1516 of this code.

(b) Where homestead property is the separate property of the wife
and there 1s a guardian of the estate of the husband, the wife, being
competent, may deal with or dispose of the homestead property as fully
as though no homestead existed thereon provided the guardlan of the es-
tate of the husband join therein, being first thereunto duly authorized
by order of court under Section 1516 of this code. Where there 18 a
guardian of the estate of the wife, such homestead property may be in-
cluded in and dealt with and disposed of a a part of the guardianship
estate, but the husband, being competent, must Join in any such dealing
therewith or disposition thereof.

(c) Where there are guardians of the respective estates of both
husband and wife, the homestead property, if community property or the
separate property of the husband, may be included in a dealt with and
disposed of as a part of his guardianship estate or, if the separate
property of the wife, then as a part of her guardianship astate; but the
guardian of the estate of the other spouse must join in any such dealing
therewith or disposition thereof, being first thereunto duly authorized
by an order of court under Section 1516 of this code. If the homestead
property is the separate property of both spouscs as joint tenants,
tenants In common, or otherwise, the respective interests of each may be
included in and dealt with or disposed of as a part of thelr respective
guardianship estates but both guardians must concur therein under ap-
propriate orders of court.

The court, on petition of the guardian of either estate or of the
competent spouse, with such notice to the other as the court shall pre-
scrlbe, may authorize the investment of the proceeds in another home for
the spouses, to be held by the same tenure as the homestead property so
sold or exchanged. The proceeds of the sale of homestead property and
any property taken in exchange therfor or acquired with such proceeds
shall enjoy the exemptions prescribed in Sections 1265 and 1265a of the
Civil Code; provided, in the case of propertyrso taken or acquired the
declaration required by Section 1265a is made by the petiticner with

leave of court.
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08938
§ 1435.17 (repealed)

1435.17. (a) Where there is a guardian of the estate of the
husband, and the wife, being competent, consents thereto in writing,
such community property may be inciuded in and dealt with or disposed of
as a part of the guardianship estate of the husband. The wife must jcin
in any such dealing with or disposition of community real property.

{b) Where there is a puardian of the estate of the wife, the hus-
band, belng competent, has the management, control and disposition
thereof but, in lieu of the jolnder of the wife required by Section 172a
of the Civil Code, the guardian of her estate must join therein, being
first thereunto duly authorized by an order of court under Section 1516
of this code.

{c) Where there are guardians of the respective estates of both
husband and wife, an undivided one-half interest in such community
property may he included in and dealt with and disposed of as a part of
the guardianship estate of the husband and an undivided one-half in-
terest therein as a part of the guardianship estate of the wife, but
both guardians must concur therein under appropriate orders of court.

Proceedings under this sectlon shall not alter the character of the
property or the proceeds, rents, issues or profits thereof, or the
rights of the respective spouses therein save as herein expressly pro-
vided with respect to the procedure for the management and disposition

thereof.

§ 1435.18 (repealed)

1435.18. Where in this chapter reference is made to a guardian,

guardianship estate, or the court having jurisdiction of such estate,
such reference shall be deemed to include a conservator, conservatorship
estate, and the court having jurisdictiom of the estate of the conserva-
tee; and, in the event of a conservatorship, reference in Section 1435.16
or 1435.17 to Section 1516 of this code shall be deemed to refer to
Section 1860 of this code.
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999/331
CHAPTER 4. APPOINTMENT OF GUARDIANS FOR
INSANE OR INCOMPETENT PERSONS

Note. Former Chapter 4 (commencing with Section 1460) of Division
4 is repealed. Part 1 of Division 4 applies only to guardianship of a
minor. See Sections 1451 (guardianship of person) and 1454 (guardian-
ship of estate) and Comments thereto. Protective proceedings for an
adult are brought under Division 5 (conservatorship).

The text of each section of former Chapter 4 1s set out below. The
following table indicates provisions of Division 5 comparable to the
sections of the former chapter:

Former Section Comparable Provision of Division 5

§ 1460 § 1751

§§ 1461, 1461.1, 1461.3 § 1754

§ 1461.5 § 1754.1

§ 1462
First sentence § 1751, first sentence
Second, third, fourth sentences No comparable provision
Remainder § 1753

§ 1463 § 1752, second sentence

08/937

§ 1460 (repealed)
1460. Any superior court to which application is made as herein-

after provided may appoint a guardian for the person and estate or
person or estate of an incompetent person, whe 1s a resident of this
state. As used in this division and Division 5 of this code, the phrase
"incompetent person,"” "incompetent,” or "conservatee" shall mean a
legal, not a medical disability and shall be measured by functional
inabilities. It shall be construed to mean or refer to any adult person
who, In the case of a guardianship of the person, is unable properly to
provide for his own personal needs for physical health, food, clothing
or shelter, and, in the case of a guardianship of the estate, is sub-
stantially unable to manage his own financial resources. "Substantial
inability"” shall not be evidenced solely by isclated incidents of negli-

gence or improvidence.
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§ 1461 (repeazled)
1461, Any relative or friend may file a verified petition alleging

that 2 person is incompetent, and setting forth the names and resi-
dences, so far as they are known to the petitioner, of the relatives of
the alleged incompetent person within the second degree residing within
or without the state. The clerk shall set the petition for hearing by
the court and issue a citation directed to the alleged incempetent
person setting forth the time and place of hearing so fixed by him.

The citation shall include a specific delineation of the legal
standards by which the need for a guardianship is adjudged as stated in
Section 1460, and shall state that the alleged incompetent person may be
adjudged incompetent and by reason thereof a guardian may be appointed
for his person and estate or person or estate, that such adjudication
may transfer his right to contract, manage and control his property, and
to fix his residence to the appointed guardian, that the court or a
court investigator will explain the nature, purpose and effect of the
proceeding to the alleged incompetent person and answer questions con-
cerning such explanation, that the alleged incompetent person shall have
the right to appear at such hearing and oppose such petition, that he
shall have the right to legal counsel of his own choosing, including the
right to have legal counsel appointed for him by the court if he is
vnable to retain one, and that he has the right to a jury trial if he so
desires.

The citation, and a copy of the petition, shall be served upon the
alleged incompetent person in the same manner provided for im Section
415.10 or 415.30 of the Code of Civil Procedure or in such manner as may
be authorized by the court, at least 10 days before the time of the
hearing. -

Notice of the nature of the proceedings and of the time and place
of the hearing shall be mailed by the petitioner to each of the rela-
tives of the alleged incompetent person named in the petition at least
15 days before the time of hearing unless the time is shortened by the
court for good cause shown. The court may order that similar notice be
glven to other persons in such manner as the court may direct. Any
relative or friend of the alleged incompetent person or the alleged

incompetent person himself may appear and oppose the petition.
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If the alleged incompetent person 1s within the state and is able
to attend, he shall be produced at the hearing, and if he is not able to
attend by reason of medical imability, such Inability shall be evidenced
by the affidavit or certificate of a duly licensed medical practitioner,
unless such alleged incompetent person 1s 2 patient at a county or state
hospital in this state in which case the affidavit or certificate shall
be by the medical director or medical superintendent or acting medical
director or medical superintendent of such county or state hospital. If
the proposed ward is an adherent of a religion whose tenets and prac-
tices call for reliance on prayer alone for healing and is under treat-
ment by an accredited pracritioner of such religion, an affidavit as to
his or her medical inability to attend by the accredited practitioner
shall be acceptable.

If the alleged incompetent person 1s not within the state and if
the court determines that his attendance at the hearing is necessary in
the interest of justice, the court may order him to be produced at the
hearing upon penalty of dismissing the petition if he is not produced.
If such an order is made and is contended that the alleged incompetent
person is not able to attend by reason of medical inability such in-
ability shall be evidenced by the affidavit or certificate of a duly
licensed medical practitioner.

Emotlonal or psychological instability shall not be considered good
cause for the absence of the alleged incompetent pevson within the mean-
ing of this section, unless, by reascn of such instability, attendance
at the hearing is likely to cause serious and immediate physiological
damage to the alleged incompetent person. The medical affidavit shall
be evidence only of the alleged Incompetent person's medical inability
to attend the hearing and shall not be considered im determining the

issue of incompetency.

999/337
§ 1461.1 (repealed)
1461.1. Upon receipt of the affidavit or certificate attesting to

the proposed ward's imability to attend the hearing, the court shall

appolnt a court investigator to personally interview the proposed ward
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and to inform him as to the contents of the citation, the nature, pur-
pose and effect of the proceeding, and of his right to oppose the pro-
ceeding, attend the hearing, have the matter tried by jury and be repre-
sented by counsel. The investigator shall also determine whether it
appears that the proposed ward is unable to attend the hearing, whether
the proposed ward wishes to contest the establishment of the guardian-
ship, whether the proposed ward wishes to be represented by counsel, and
if so, whether the proposed ward has retained counsel, and if not, the
name of an attorney the proposed ward wishes to retain.

If the proposed ward does not wish to contest the establishment of
the guardianship, the investigator shall determine if the proposed ward
objects to the proposed guardian, or if he prefers another person to act
as guardian.

The court investigator shall report his findings, including the
proposed ward's express statement concerning representation by counsel,
in writing, to the court at least five days before the date set for
hearing.

As used in this chapter, a ‘court investigator" or "investigator"
is a person tralned in law who is an officer or speclal appointee of the

court with no personal or other beneficial interest in the proceedings.

08941

§ 1461.3 (repealed)
1461.3. If the alleged incompetent person is a patient in or on

leave of absence from a state institution under the jurisdiction of the
State Department of Health and such fact is known to the petitioner, the
petitioner shall name the institution in the petitilon, and shall give
notice of the filing of the petition for appointment of a guardian and
of the time and place of the hearing by mailing such notice and a copy
of the petition to the Director of the State Department of Health at his
office in Sacramento at least 15 days before the hearing unless the time

1s shortened by the court for good cause shown.

999/332

§ 1461.5 (repealed)
1461.5. Prior to the appointment of a guardian for the person and

estate or persom or estate of an incompetent person, the court shall
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inform the alleged incompetent person as to the nature and purpose of
the guardianship proceeding, that the appointment of a guardian for his
person and estate or person or estate is a legal adjudication of his
incompetence, the effect of such an adjudication on his basic rights the
identity of the person who has been nominated as his guardian, that he
has a right to oppose such proceeding, to have the matter tried by jury,
and to be represented by legal coumsel if he chooses. After communicat-
ing such information to the person and prior to the appointment of his
guardian, the court shall consult the person to determine his oplnion
concerning the appointment. Any adult developmentally disabled person
for whom guardianship of conservatorship 1s sought pursuant to this
article shall be informed of his right to counsel by the court; and if
he does not have an attorney for the proceedings the court shall immedi-
ately appoint the public defender or other attorney to represent him.
The person shall pay the cost for such legal service if he is able.

If the alleged incompetent person is unable to attend the hearing
and such inability has been medically certified pursuant to Section

1461, the provisions of this section shall not apply.

999/333

§ 1462 (repealed)
1462. 1If, upon the hearing, it appears to the court that the

person in question is insane or incompetent, the court must appoint a
guardian of his person and estate, or person or estate. In awarding
letters of guardianship, the court shall give preference to such person
as may have been designated by will or deed, unless good cause to the
contrary is shown.

Before letters of guardianship may issue, a copy of the order
appeinting the guardian shall be served by maill upon the ward. The
order shall contain the names, addresses, and telephone numbers of the
guardian, the ward's attorney, if any, and the court investigator, 1f
any.

The selection of a guardian of the person and estate or person or
estate shall be solely 1in the discretion of the court. Among persons
equally qualified in the opinion of the court to be appointed as guard-

lan, preference is to be given as follows:
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(1) To the ward's nominee under Section 1463.

(2) To the spouse of a married ward or the nominee of such spouse,
unless an action for disselution of marriage is pending;

(3) To an adult child of the ward or the nominee of such child;

(4) To a parent of the ward or the nominee of such parent;

{5) To a brother or sister of the ward or the nominee of such
brother or sister;

(6) To any qualified person or corporation upon the appropriate
petition to the court, or if there is no such person or corporation
qualified and willing to act in such capacity, to the public guardian
under Section 8006 of the Welfare and Institutions Code.

The preference for any nominee to appointment under subdivisions
(3), (4), and (5) shall be subordinate to the preference for any other

child, parent, brother or sister in such class.

999/334
§ 1463 (repealed)

1463. Any adult person may, at such time as he has sufficient

capacity to form an intelligent preference, execute a written instrument
in the same manner as the execution of 2 witnessed will nominating a
person to be appointed as guardian of his person or estate or person and
estate in the event that a guardian is in the future appointed. Such
nominee shall be appointed as guardian by the court unless the court
finds that the appointment of such nominee is not in the best interests
of the person for whom, or for whose estate, the guardian is to be

appointed.
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CHAPTER 5. RESTORATION TO CAPACITY

Note. Former Chapter 5 (commencing with Section 1470) of Division
4 is repealed. The text of each section is set out below.

§ 1470 (repealed)

1470. Any person who has been declared irncompetent and for whom a
guardian has been appointed as an incompetent person, or the guardian,
or any relative or friend, may apply, by petition, to the superlor court
of the county in which such person was declared incompetent, or from
which letters of guardianship were issued, to have the fact of his
restoration to capacity judicially determined. The petition must be

verified, and must state that such person is then competent.

§ 1471 (repealed)
1471. The clerk shall set the petition for hearing by the court.

At the request of the person so declared incompetent the question of his
restoration to capacity must be tried by a jury, which must be summoned
and impaneled in the same manner as jurles in civil actions. At least
five days' notice of the trial or hearing must be given to the person so
declared incompetent and to the puardian of such person, and to the
person's spouse, if any, and to his or her father and mother, if in the

state.

§ 1472 {repealed)

1472, On the trial or hearing, the person so declared incompetent

and the guardian of such person, or any relative of such person, and, in
the discretion of the court, any other person, may contest the right to
the relief demanded. Witnesses may be required to appear and testify,
as in civil cases, and may be called and examined by the court on its
own motion. If it is found that the person in question is competent and
capable of managing and taking care of himself and his property, his
restoration to capacity must be adjudged and the guardianship of such

person, if not a minor, must cease.
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09938
CHAPTER 10. APPLICATION OF UNIFORM VETERANS'
GUARDIANSHIP ACT

Note. Former Chapter 10 (commencing with Section 2151) of Division
5 is repealed. The text of the chapter is set out below.

§ 2151 (repealed)

2151. A conservator instead of a guardian may be appointed under

the Uniform Veteran's Guardianship Act and in such case he shall have
only the rights, powers, privileges and duties provided in, and he shall
be in all respects, subject to Chapter 15 of Division 4 of this code.

In such case the veteran ghall be called a conservatee.
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