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Memorandum 77-48
Subject: Study 39.160 - Attachment (Section 481.050)

At the February 1977 meeting, the Commigsion considered whether to
amend Section 481.050 ia the Attachment Law (defining "chose in action"
to inelude "an interest in or a claim under an insurance policy™) in
light of Javorek v. Superior Court, 17 Cal.3d 629, 552 P.2d 728, 131
Cal. Rptr. 768 (1976), which held that the oblipatioa to indemnify and
defend under an automobile liability insurance policy did not provide a
basis for quasl in rem jurisdiction under the interim attachmeat stat-
ute. Being made aware of pending litigation on this issue, the Commis-
sion decided to await further developments in the courts before deciding
whether to recommend any clarifying amendments. A court of appeal de-
cision has recently been rendered which applies the Javorek holding to
deny quasi in rem jurisdiction in such cases under the Attachment Law.
See Hoteles Camino Real, §.A. v. Superior Court, 70 Cal. App.3d 367, _ __
Cal. Rptr, ___ (1977) (attached hereto as Exhibit 1).

The staff suggests that the material presented below be added to
the Recommendation Relating to Attachment of Property Subject to
Security Interests. This will eliminate the confusion arising from the

reference to claims under an insurance policy and would conform the

Attachment Law provisions to the 1976 amendments of the Commercial Code
provision from which the definition of chose in action was derived.
Professor Stefan A. Riesenfeld, the Commission's consultant on credi-
tors' remedies, recommended at the February meeting that the reference
to insurance in Section 481.050 be deleted, conaistent with the deletion
of the comparable provision in 1976 from Commerclal Code Section 9106.
Accordingly, Sectilon 481.050 should be amended as follows:

481.050. '"Chose in action" means any right to payment which
arises out of the conduct of any trade, business, or profession and
which (a) is not conditioned upon further performance by the de-
fendant or upon any event other than the passage of time, (b) is
not an account recelvable, (c) 1s not a deposit account, and {(d) is
not evidenced by a negotiable instrument, security, chattel paper,
or judgment. The term includes an interest in or s ciaim un-
der an fnsuranee peliey and a right to payment on a nonnegotiable
instrument which is otherwise negotiable within Division 3 {(com-
mencing with Section 3101} of the Commercial Code but which is not
payable to order or to bearer.

-1-



Comment. Section 481.050 is amended to delete the reference
to an interest in or claim under an insurance policy. This dele-
tiocn 18 consistent with the deletion of comparable language from
the definition of "genmeral intangibles” in Commercial Code Section
9106 by 1974 Cal, Stats, Ch. 997, § 11 (operative January 1, 1976).

The language deleted from Section 481.050 1s unneceasary to
cover, for example, a right to payment under an insurance policy
where the other requirements of Section 481,050 are satisfied. The
elimination of this language will, however, eliminate possible
confusion and will conform toc the holding in Hoteles Camino Real,
S.A. v. Superior Court, 70 Cal. App.3d 367, __  Cal. Rptr. _ __
(1977} (contingent obligation of an insurer to indemnify and
defend not a basis for quasi in rem jurisdiction). Cf. Javorek v.
Superior Court, 17 Cal.3d 629, 552 P.2d 728, 131 Cal. R Rptr. 768
(1976) (consistent decision interpreting interim attachment stat-
ute).,

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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|Civ. No. 40746, Flrst Dist., Div. Two. June 3, 1977
HOTELES CAMING RIZAL, §. A, Petitioner, v.

. THE SUPERIOR COURT OF SAN MATEO COUNTY, Respondent;
MARCUS R, LARSON ct al.. Real Parties in Interest. '

SUMMARY

California residents sceking damages for injuries sustained while they
were staying at a Mexican hotel brought an action against certain
defendants including the pwner of the hotel, a Mexican corporation not
qualified to do business in California. The Superior Court entered an
order granting the plaintifis’ motion for a right to attach order dnd
authorizing a writ of attachment upon the obligation of the corporation’s
insurer, ah insurance company doing business in Caltfornia, to defend
and indemnify the corporation. The Court of Appesl, upon petition by
the corporation, issued a peremptory writ of mandate to the Supcrior
Court to vacate its order. The Court of Appeal held that although the
attachment statutes [Code Civ. Proc, & 481010 et seq.] permit attach-
ment of certain {ypes of insutance podicy interests and claims, the
insurance company's obligation, being dependent on & determination of

- the corporation’s Hability in the casc itseil and thus uncertain and
contingent, was not subject to attachment so as to confer quast in rem
jurisdiction over the corporation, {Opinton by Rouse, [, with Taylor, P.
I, and Bray, I.* coteurring.)

HEADNGTES
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California to pay on behall of its insured, a Mexican corporation
not doing business within the state, “all sums which the insured
shall become Tepally obligated to pay. as dantages,” was not of such
A nature as to be subject io attackment under the attachment statute
[Cade Civ. Proc., § 481,010 et seg.]. 50 as to confer quasi in rem
jurisdiction over the corporativn in a dumages action by California
residents secking damages for inposics sustained while they were
staying at the corporation’s Mexican hotel; though Code Civ. Proc.,
§ 492010, subd. ta), provides for atachment agiinst a foreign
corporution not qualificd (o do business within the state and though
Code Civ. Proc., § 488370 subd. (o), provides for a levy on a
“chose i wction.” defined i1 Code Tiv, Proc, B 48LUSC as
meluding o interest i of efaim under an insurance policy, the
insurance company's oblizition te indemniiy, being dependent on o
determinution of the Mexican corporation’s Jahility in the case
Hself, was uncertaiin and contingent and thus was not a type of
insurance palicy claim or interest attachable under the statute,

[See Caldur.3d, Creditors Riphts and Remcdies, § M6
AntJur2d, Atlachment and Ganishmoeny, § 164]

COUNSICL
Owen, Melbye & Rohltt for Petitioter,
No appearance for Hespondent.

Richard | Singer, Jomes S, Grabam and Odcil & Gratwobl for Real
Parties in Interest.

DIPINION

ROUSE, J—Petitioner, 4 Mesican corporation, seeks mandate to
compel respondent superior court to vacate s order pranting real
partics” motion for a right to uattech order and authorizing a writ of
atinchment upoa properly of poiiuoner. We conclude that petitioner i
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entitled to the relicf which it sceks and, accordingly, direct that a
peremptory writ of mandatc issue. ' '

The matter arose when real parties in interest. who are California
residents. commenced an action against’ defendants, Western Interna-
tional Hotels, Western Internationad Hotels de Mexice, The Camino
Real of Caho San Lucas, und Docs | tlirouph XX, seeking damages for
injuries sustained after consuming contaminated food and beverages
“during the time they were paying pucsts at pelitioner’s Camino Reat
Holel in Cabo San Lucas, Mexico, ‘

Petitioner is a foreign corporation und is not qualified to do business in
California: however, petitioner is insured under the terms of a policy
issued by the American Motorists insurance Company thereafter “Amer-
ican™), a corporition whicl dovs business in this state. In this action. real
partics sought fo attach Awericin’s ohlipation w defend and indemnify
petitioner under the tenms of that policy. Followiag a heartng on real
partics” application, made pursuant o the provisions of section 492.020
of th: Code ol Civil Procedure, the trial court found that the application
and supporting affidavits satistied all of the requirements of seciion
492030 of the Code of Civil Procedure and issued a writ of attachment
against “All rights, privileges and entitiements field by Defendant
Hoteles Camino Real. S A. undera certiin policy of insurance issued by
American Motorists Insurance Company .. .7

(1) The facts in this proceeding are remarkubly similar to those
which were before the Califomi Sopreme Court in Javorek v, Supevior
Court (1976) 17 Cal 24 629 [131 Cul Rpue 768, 352 P.2d 728]. Plaintitls in
Juverek were Californm residents svalved in an avtomobile accideat tn
Gregon. They filed sait in Monterey County agaist defendnts, who
were residents of Oregen, and thereadter obtiined a wril of attachment
against State Farm [nsurance Cnmpany’s ohifpetion to defend and
indemnifly defendants, The Supreme Court ordeeed that a peremptory
whil of wandate issue divecting tepondent superior coutt to guash the
levy of the writ of alinchment. I so doing, the court held that the
obligations of defundants” babitity insurer 2o defend and indemuity
defendunts were not nf such a nature as to be subject to attachment so as
to confer on the court below gras i rem jurisdiction, The court rejected,
as inapplicable in Crliforni, the rafe amounced in Seder v Roth 11966)
17 NY.28 1L 269 NY S.2d 99, 216 NE2d 312, iand cases following it
and disapproved, W the extent thit 1L wes inconsistent with the views
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thercin expressed. Turmer v Cvory (19733 al Cal App.3d Supp. I fH)7
Cal.Rptr. 390]. (Jarorck v. Superior Const, supra, at p. 646.)

Javorek was decided in lipht of California's interim atlachment law,
(Code Civ. Prov, § 537 et seq.: Javerek v, Supevivr Court, supra, at
P 639, M. 9 The court expressty, dedlined o decide whether the
attackment would he proper under the new attachmenl statutes, since
they did not apply 0 that case. (Javorvk, supra, p. 646, fn. 12.) The
guestion hete presented is whether Javorek applivs in light of title 6.5 of
the Code of Civil Procedore (Code Civ, Proc., § 481010 et seq.), known
and ciled us “Fhe Attachment Law™ (Code Civ. Proc, § 482.010), which
became operative on Janvary 1, 1977, '

Sectinn 492010 of the Code of Civil Procedure provides for atiach-
ment in actions ggainst nosresidents: “MNotwithsianding subdivision (a) |
of Section 483,010, an attachment muy be issued in any action for the
recovery of money bronght against any of the following: |%] (1) An
individual who does ot reside in this stue. 4] (b) A foreign corporation
not qualified fo do business in this stste under the provisions of Chapter
21 {commencing with Scotion 2HR) of Division § of Title | of the
Corporations Cade. {9] (e} A forvign partnership which has not filed a
designation purstari {o Section 15700 of the Corposations Code.”

~ Respondent court fouad that the property songht to be attached was
subject to attachment pursuant to section 492.040 o the Code of Civil
Procedure. That section provides, in pertinent part, thit “Notwithstand-
ing Scctions 487.010 und 487 020, a writ of attachment issucd under this
chapter may be levied upon any property of a defendant for which a
method of levy is provided by Article 2 eommuencing with Section
488.310) of Chapter 8. .

Section 488,370 of the Code of Civik Provediee provides for a levy
upon an account seceivibie or o chose inoactiont ey Te attach an
acecount receivable or o chese tn action, the fevying oflicer shall sepve the
gecount debtor or, in the vase of an interest in o o claim under an
insurance policy, the insurer with 2 copy of the writ and the notice of
altachment,” '

Real partics contend that section 488370 permits the attachment of o
“chose i action™; further, that the ferm “chose in action' includes an
inferest in or a chim under s drsurance policy pursuant w the
provisions of scetion 451 .05 of the Code of Civil Procedure: ™ *‘Chose in
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action’ means any tipht to peyment which arises out of the vonduet of
any trade, business, or profession and which (a) is not conditioned upon
further performance by the defendant or tpon any event ather than the
passage of time. (b} is not an account receivable, {c) s not a deposit
gccotnt, and () is not evideneed by o negotiahle instrument, security,
chattel paper, vt judpment. Tae ter includes an interest in or u claim
under an imsirance policy and a right to puymient on a nonnegotiable
instrument which is otherwise negotiable within Division 3 (commencing
with Section 3161} of the Commeteial Cede bt which is not payable to
order or to bearer.”

Reat parties argiee that the new statules expressly authorize atfuchment
of o claim under an insurance poltey, aud that, by their enactment, the
Lepistature has muanifested an intenuor fo adopt the tale of Sedder v,
Roth (1966} 17 K.Y 2d 11 {269 N.Y.S.2 99, 216 N.E.2d 3i2]. This, they
contend. has “uffectively monted” the decision in Javorek. Such argu-
iment mist be viewed with coution, however, sinice the enaciment of the
legislation preceded Javordh. hence the Legislature did not have the
bencht uf that decision at (he me of enuctiment.

Real parties assert that heeause the msuring agreement listed peti-
fioner as an insored, petitioner had an interest i thal policy within the
meaning of sections 481,050 and 488,370, suhdivision iak further. that
becattse the stahites do not distinguish between liquidated and unbiqui-
dated cluims, or between claims srisivg in £ vor of the insured or a third
- phrty, untiqudated claims erising in fuvor of a third purly must be
reparded as heing subject lo attsehment. They concede, However, thal
the use of the term “claim” cannol be understood without a reference o
the decision in Javorek.

The terms of the Hability insurance policy which had been subject lo
attackment in Javorek provided thet State Favny agreed with the insured
“to pay oit behalf of the insured all sus whee i the insitred shaff becotie
tegatly ohiipated to pay as damages .0 and T rther @ “to defead, with
attorneys selected by and compensated by the company, any st
(B, 641 tdics added )

The provisions in (he poticy issued by American to covet petitioner in
this vase are quite simitar: “To pay on behalf of the inaurcd all sums
which the insnred sictdl Become fegally abligeted 1o pat as iupes o0
and o defend any siit apainst the insured alieging injury or property
damage .. (itadics added)
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It Juvaick, the conrt noted that the iesurer’s obtipaiion to indemnify,
upon which the court’s parisdiction o hear the cose depended, did not
came into cxistenee untit the fnsured’s Babilily had been determmed in
the very case itself, Thus, &t conviuded thar State Fara's obligation to
indemnify wos 5o conbnsent and uncertain that il was not subject to
garnishment under California statutes, Py, Ad2.643))

The Javorek conirt also commented upon the insurer's obligation to
defend: “Under ihe automebile Gubility policy issued by it to defendant
State Farny agreed ‘to defend, with attorneyy selected by and compensat-
ed by the compapy. any suit ageinet dhe issured.” Prior to the
commencentient of the underiving action. ithere wis 2 mere EXCCULoEY
promise to defend the insurcd which wight never have ripened into 3
present duty had the action never been filed. Again, this i an obligation
which, *“contingenti in the sense that o miry never become due and
payable, is not suhject to gainishinent.” " {Citation.J" (1. 644.)

The plaintils in Javorek also wrpned that, by refvrence 1o the
California Liniform Commersinl Code, tormes section 37,3, subdivision
{b), of the Code of Civif Procedere perinitted the attachment of interests
in or claims wnsder dastrance pelicies (Csl U, Com. Code, former
§ 91U6} In response the cowrt, i a fooinote, refected the argument
“Nonetieless. the types ol interests in insurance pabicies included in
Caltfornia Uniform Commercial Code seciion 9306 are only those
contractual and property rights which are used or may heeome customar-
fly used as a commercial seencity, (Comment, Uniform Com, Code,
k 91063 While we do not intend hereby fo suggest any tinal defnition of
fnterests in insuranes contricts whick may becune the sttbpect of security
interests, we scriously donbt il the oblipations at issue are the types of
interests which woeld vver b the subject of 4 seenrity interest. In any
event. we concludd that ‘property’ for purposes of section 5373,
subdivision (¢}, does noi inclnde interests which are contingent in the
sense tial they niny never becene due and poyeble™ (Javerel v
Steperior Couri, oupra, ad pp. 643 846 da. 11

While the atischment law, which became effective Januaey 1, 1977,
nikes b clrar et corwdn tvpes of interests e oand claims under
insurance policics may be attiched, we lind vothing to indicate that
cartingent jnterests of the autire comidered by the court in Jarorek may
be attached nnder its provisions,

iy
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Nor cah we pceept those authoritics cited by real parties which -
authorize such t[*tlithm{,‘!ﬂ Miniciioto v. Rosenberg (244 Cir. 1968) 410
F2d 106, cort. don, 296 US, 844 {24 1EA2d 94, 90 S.C1 69), and
Rintata v. Shoemaker {I30Minn, 1973 367 F.Supp. 1044, were consid-
ered by the California Supreme Coust béboge it determined W reject the

© Seider rule (avorek v, Superior Courr, siepra, 8t pp. 837-038). In Kirchen
v, Orch {F.13.Wis 1975) 390 F Supp. 3130 HER-319, the court construed
Wisconsin statvies o find that the carner, by virtue of settioment
negatiztions of its agent conducied withi the state, was subject to
personal jurisdiction nnd hat s oaction was maintainable against it
notwithstanding is no-action clause. Althourh the Minnesota Supreme
Court has constrited the specific ferms of 5 Mmaesot stalute to pertail
such an atuichment. the court recognized thit other states had rejected
the procedure which iU approved (Swvcud v, Rush (1976) Minn, 245
N.W.2d 624, 629, fn, 104, L8 app, pending !

Real pasties arpue further thut an atinchment of the type made here
would be consistent with the policy of section 11580 of the California
thsurance Code, as expressed in Rofierss v Home Ins Indem. Ce. (1975)
A8 Cal App.3d 313, 320 1121 CalRpur 8025 Roberts noted that section
FIS80 was not appliceble sinve the policy had been isseed in Louisiana,
The court held that a direct action could be maintatned in this state
against the insurer of a Louvisinng tortfeasor on the basis of & Louisiana
statute which authorized such divect action. That case, however, repre-
senls an exceptinn to the rule whic’h was most recently sel forth in Zafu
v. Canedian Idem, Co. (19767 57 CalApp.dd 500, af pape 513 [129
Cal Rptr. 2861 “[is fumhnnan* rE hat geaerally speaking the injured party
muy hot uirrit*‘ sie an insurer of the sleped tc)r*fmsnr [Citation.] The
stafutory cilse “of action crcated by Insurance Code section 580 and
clauses diafled in compiianee therewith i hased on the unsatisfied
Judgment. (4 Witkin, Snmmary of Cal. Law, Torts. § 760, p. 3060.)
Hence the contingeney giving sise to an injured party’s right as a third
party bencficiary to enforee tite contractis the legaily established liability
of the insured.”

We are nof perstinded that the provisions of the sttachment law, whicl
became effective January | 1977, sequite us to depart from the rale of
Javarck, We conclude that the obligation of American to defend and
indemaify politioner i not of such a nature oy to be subject o
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attachment by real partics, so as to confer upon respondent coutt quasi in
ressi jurisdiction over petitioner. -

Let & perempicry writ of mandat: issur s prayed for in this petition.

+

Taylor, . 1, and Biey, } * concurred

SRetired Presiding Instive af the Ceart of appeal siting under wssiproeent by ihe
Chutirman of e Sudost Covndil,
a1
[June 1977



