#63.70 7/21/77

Memorandum 77-52

Subject: Study 63.70 - Evidence of Market Value of Property

Background

The Commission's tentative recommendation relating to evidence of
market value of property, a copy of which 1s attached, was distributed
for comment this spring. The Commission tentatively recommended that
the Evidence Code provisions concerning valuation of property, which now
apply only in eminent domain and inverse condemnation proceedings, be
applied to all types of proceedings involving property valuation. In
addition, the Commission tentatively recommended a number of specific
amendments to the Evidence Code provisions designed to liberalize the
admissibllity of evidence.

The responses te these tentative recommendations are appended as
Exhibits 2-24; Exhibit 1 (pink) 1s a letter containing comments of
Chairman McLaurin addressed to an earlier draft, which the Commission
deferred consideration of until this time. We are informed that the
State Bar Committee on Condemnation has reviewed the tentative recom-
mendations but, due to a failure of communication, we have not received
their comments; we will append their comments to a supplementary memo-
randum when received.

The function of this memorandum i1s to analyze the comments and

responses.

General Reaction

Most of the letters received spoke to particular aspects of the
tentative recommendations. Howaver, there were some comments to the ef-
fect that the writer approved the proposals generally. See Exhibits 2
(Arnold-~-yellow), 3 (Hansen--green), 5 (Kulla--blue), and 7 {(Huxtable--
white).

There were alsc a few letters that addressed problems beyond the
scope of the evidence of market value study. Both Hansen (Exhibit 3—-
preen) and Reach (Exhibit 6--gold) suggested revisions of the law relat-
ing to a determination of the probabllity of a zoning chaunge. Hansen
also suggested revision of the law relating to compensability of damages

caused by exercise of the police power. The staff intends to treat



these sugpestions as suggestions for new topics of study and will dis-
cuss them in comnection with other new topic proposals this fall.

3 810. Application of Fvidence Code provisions

The concept of applying the eminent domain evidence provisions to
other types of proceedings generated a comsiderable amount of interest.
Apart from general comments to the effect that the commentator approved
the Commission's proposals, there were seven latters specifically ap-
proving the ildea of extending the evidence provisions. See Exhibits 2
{Arnold--yellow), 3 (Hansen--green), 8 (County of Los Angeles--pink), 9
(McCormick-~yellow), 12 (Underhill--white), 13 (Metro. Water Dist., So.
Cal.-~-gold}, and 14 (City of Los Angeles--white).

On the other hand, there were seven letters that, while they did
not object to the idea of extending the evidence provisions generally,
did object to extending them to apply to property tax assessment and
equalization proceedings. These letters are collected as Exhibits 15-21
and include communications from three cocunties, the State Board of
Equalization, the State Bar Subcommittee on Property, Sales, and Loeczal
Tax, a property analyst, and a pProperty tax representative. (It is
worth noting, however, that the County of Los Angeles (Exhibit 8—pink)
specifically endorses the application of these provisions to real prop-
erty taxation.} Their comments are uniformly to the effect that prop-
erty tax assessment and equalization appeals are administrative-type
proceedings that involve laymen, are intentionally informal, and should
not be restricted by imposition of the Evidence Code limitations. The
staff agrees with these comments and believes it would be a mistake,
both practically and pclitically, to attempt to apply the Evidence Code
provisions to property tax assessment and equalization. The staff would
revise Evidence Code Section 810 to make the provisions applicable to
any action "other than ad valorem property tax assessment or equaliza-~
tion." The Comment would note:

Property tax assessment and equalization proceedings, whether

Judicial or administrative, are not subject to this article. See,

e.g., Rev., & Tax. Code §§ 1609, 1636-1641 (equalization proceed-

ings); Cal. Admin. Code, Tit. 18 (public revenues regulaticns).
Should the Commission nonetheless desire to attempt to apply the Evi-
dence Code provisions to property taxation, the staff will prepare a

subsequent memorandum dealing with the problems involved.
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There was one letter objecting to use of the Evidence Code provi-
sions in commercial and criminal cases and in taxation cases generally.
See Exhibit 22 (Bogart--pink). The objections are evidently based on a
misunderstanding of the effect of the Commission's proposals. The pro-
posals do not purport to codify the "highest price’ rule of eminent
domain for noneminent domain valuations--the "highest price’ rule is a
substantive standard of value that appears only in the Eminent Domain
Law and does not appear in the Evidence Code provisions.

The application of the Evidence Code rules to Inheritance taxation
is discussed in two letters, Exhibits 23 (State Controller--yellow) and
24 (State Bar Probate Section--green). The State Controller believes
this is a desirable proposal. The State Bar Probate Section has no com-
ment on the propesal but 1s apprehensive that 1t wmight be construed to
require the Inheritance Tax Referee to hold a hearing and take evidence;
the referee is permitted to do so now but, normally, the referee does
not hold a hearing. The staff believes language in the Comment should
be adequate to clarify this point:

Nothing in this section is intended te require a hearing to as-

certaln the value of property where a hearing is not required by

statute. See, e.g., Rev. & Tax. Code §§ 14501-14505 {Inheritance

Tax Referee permitted but not required to conduct hearing to as-

certain value of property).

There were also two letters noting areas of the law that would be
affected by the extension that were not specifically mentioned by the
Commission: mortgage deficiency litigation (Huxtable-—-Exhibit 7--white)
and gift taxation (State Controller--~Exhibit 23--yellow). The staff
plans to revise the relevant portions of the recommendation and Comments

to refer to these two areas.

£ 8ll. '"Value of property"

There were two letters addressed to use of the phrase ""market value
or its equivalent" in Section 811, See Exhibits 1 {Chairman McLaurin--
pink) and 14 (City of Los Angeles--white). These letters are based on
an earlier draft of Section 811, and the offending language has since
been deleted. However, the same phrase 1s used in Section 812, and the

letters are discussed in conmection with that section.



§ 812. '"Market value' or its eguivalent
Chairman McLaurin (Exhibit l--pink), Mr, ﬂfnold {(Exhibit 2--yel-

low}, and the City of Los Angeles (Exhibit l4--white) all see confusion
beilng created by referring to "market value” or its equivalent. Both
Arncld and the City of Los Angeles suggest that the confusion could be
eliminated by rephrasing Section 812 to refer to the specific statutory
standards intended to be covered. This could be done as follows:
812, This article 1is not intended to alter or change the
existing substantive law, whether statutory or decisional, inter-

preting the meaning of "market value,” whether denominated "fair
market value,'" "market price,” "actual value,” or otherwise.

§ 813. Opinion testimony by unonexperts

Testimony by individual owner. Subdivision (a){(2) of Section 813

permits an individual owner of property to testlfy as to the value of
the property, even though not an expert. The tentative recommendation
expands this provision to permit the owner of an interest to testify as
to the value of the whole property. The expansion was suggested to the
Commission by the State Bar Committee on Condemnation; it is an effort
to cure the problem that arises where property 1s being valued as whole
in the first stage of the valuation proceeding, and the lump-sum award
is not sufflcient to accommodate owners of lesser interests in the
apportionment stage. The expansion would make clear the right of the
ownet of a lesser interest to testify as tc the value of the whole in
order to assure that there will be an adequate lump-sum to compensate
the lesser Interest owners. McCormlck (Exhibit 9--yellow) believes the
change is commendable; Chairman McLaurin (Exhibit l--pink), the Depart-
ment of Transportation (Exhibit 11--buff), and the City of Los Angeles
{Exhibit l4--white) all believe the expansion is inappropriate since the
presumption that a property owner knows the value of what he ouns does
not extend to knowledge of the value of the whole where he only owms a
part, and since the expansion will merely add to the time and expense of
trial.

The staff belleves that the tentative recommendation addresses a
real problem, but also that the criticisms of the solution proposed in
the tentatilve recommendation are valid. The staff recommends as an

alternative solution amending a portion of the Eminent Domain Law to



make clear the right of the owner of an Interest to introduce evidence
of the value of the whole property without authorizing the lesser
interest owner to testify in person (unless he can qualify as an ex-

pert):

1260.220. (a) Except as provided in subdivision (b), where
there are divided interests in property acquired by eminent domain,
the value of each interest and the injury, if any, to the remainder
of such interest shall be separately assessed and compensation
awarded therefor.

(b) The plaintiff may require that the amount of compensation
be first determined as between plaintiff and all defendants claim-
ing an interest in the property. Thereafter, in the same proceed-
ing, the trier of fact shall determine the respective rights of the
defendants in and to the amount of compensation awarded and shall
apportion the award accordingly. Nothing in this subdivision
limits the right of a defendant to present during the first stage
of the proceeding evidence of the value of, or injury to, his
the property or the defendant's interest in the property; and the
right of a defendant to present evidence during the second stage of
the proceeding is not affected by his the fallure to exercise
kis the right to present evidence during the first stage of the
proceeding.

Comment. Subdivision (b) of Section 1260.220 is amended to
make clear the right of a defendant, whether or not 2 fee owner, to
present evidence of the value of the whole property in order to
assure an adequate award for purposes of apportiomnment.

This would also take care of the problems concerning the accuracy of the
Comment to Section 813(a}{2). See Exhibits 1 (Chairman McLaurin-- pink)
and 14 (City of Los Angeles--white}.

There were also two comments questioning the basic policy of per-
mitting a property owner who 1s not an expert to testify as to the value
of his property. Joseph Miller Realty (Exhibit 4--buff) points out some
drawbacks of permitting a nonexpert to attempt to evaluate market data
and deliver an opinion as to value. The City of Los Angeles (Exhibir
l4~-white) would limit the right of an owner who i1s not familiar with
property values to testify--"Perhaps, the owner's testimony should be
permitted unless the opposing party establishes, by wvoir dire or other-
wise, that the prospective witness does not have adeguate knowledge to
express an opinion of value."” While the staff acknowledges the force of
these comments, the staff believes it 1s necessary to permit owner

testimony to take care of the case of the small property owner who is



unable or unwilling to employ an expert witness. If the owner's testi-
mony is defective, this can be shown on cross-examination, and more
dependable opinion testimony can be put on to persuade the trier of
fact.

Testimony by corporate owner. Subdivision (a)(3) of Section 813

would parallel the provision permitting an individual owner to testify
bty permitting a corporate or other entity owner to testify. This is
intended to take care of the mom and pop store which may be unable or
unwilling to employ an expert witness. The Commission's proposal is to
permit an officer or employee designated by the owner to testify, pro-
vided the designee is knowledgeable as to the character and use of the
property,

Chairman McLaurin (Exhibit l--pink), the Department of Transporta-
tion (Exhibit 1l--buff), and the City of Los Angeles (Exhibit l4--white)
all object to this provision on the ground that it does not require the
designee to be knowledgeable as to the valve of the property. Huxtable
(Exhibit 7--white), on the other hand, whole~heartedly agrees with the
recommendation and proposes language to make somewhat easier the founda-
tional showing required to qualify the designee to give an opinion as to
value.

The staff 1s inclined to agree, along with the opponents of this
provision, that the designee should be required to be familiar with the
value of the property; this would be an appropriate limitation, without
requiring the designee to be a valuation expert generally, The staff
would revise Section 813(a)(3) to permit opinion testimony by:

(3) An officer, employee, or partner designated by a corpora-
tion, partnership, or unincorporated association claiming ownership

of the property or property interest being valued if the designee
1s familiar with the value of the property or property interest.

Comment. Paragraph {3) is added to Section 813(a) to make
clear that, where a corporation, partnership, or unincorporated as-
sociation owns property being valued, a designated officer, em-
ployee, or partner who is famlliar with the value ¢of the property
may testify to an opinion of its value as an owner, notwithstanding
any contrary implications in City of Pleasant Hill v. First Bap-
tist Church, ! Cal. App.3d 384, 82 cal, Rptr. 1 (1969). The desig-
nee may be famililar with the value of the property as a result of
belng instrumental in its acquisition, use, or management, or as a
result of being otherwise knowledgeable as to its character and
use; the designee need not qualify as a valuation expert generally.
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Compare Section 720 (qualification as an expert witness). Nothing
in paragraph (3) affects the authority of the court to limit the
number of expert witnesses to te called by any party (see Section

723) or to limit cumulative evidence (see Section 352).

The City of QOakland (Exhibit 10--green) queries why an individual
owner should not be able to designate an employee to testify as to
value. The answer 1s that there is a presumption only that the owner is
knowledgeable as to value; but, in the case of a nonnatural owner such
as a corporation, the nonnatural owner must testify through a nactural
person, such as a designated employee shown to be familiar with the
value. The City of Oakland also queries why a partnership is permitted
to designate an employee and not other cases where two or more persons
own property jointly. The answer here is that, where two or more per-
sons own property jointly, they are owners presumed to know the value of
the property and can testify as natural persons; the status of partner-
ship property, however, is not so clear, so the statute spells out that
a natural person may be designated to testify for the partnership, thus
avoiding the question whether a partner is an "owner" of partnership

property.

§ 815. Sale of subject property

The amendment to Section 815 is technical, designed to accommodate
the expansion of the Evidence Code provisions to actlons other than
eminent domain and inverse condemnation. There was one comment specifi-

cally approving this change. See Exhibit 92 (McCormick--yellow).

§ 8l6. Comparable sales

Subdivision (¢} of Section 816 was added to the tentative recom~
mendation at the urging of the State Bar Committee on Condemnationm,
which felt that in practice some courts were being unduly restrictive in
their admissibility of comparable sales. The comments received concern-
ing this proposal wetre generally split along line of condemmnor versus
property owner. Representatives of property owners felt the proposal is
a good one and maybe should go even farther in limiting the discretion
of the court to limit admissibility of sales. See Exhibits 3 (Hansen-—-
green), 5 (Kulla--blue), 6 {(Reach--gold), and 7 (Huxtable--white) (Hux-
table also suggests that the statute make clear the authority of the

court to strike prejudicial evidence and properly instruct the jury
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concerning its welghing of the evidence}. Representatives of public
entities felt that the court already is overly liberal in admitting
comparable sales, that the effect of the proposal would be to destroy
any discretion the court has left and throw the case wide open to specu-
lation, and that the Legislature should not attempt to infrinpge on the
doemain of the court. See Exhibits 8 (County of Los Angeles--pink)}, 9
(McCormick-~-yellow), 11 {Department of Transportation--buff), 13 (Metro.
Water Dist. of So, Cal.--gold), and 17 (County of Riverside-—-green).

Norman Roberts of the City of Los Angeles (Exhibit l4~--white)
offers a possible middle ground ocut of this impasse. He suggests that
it 1s futile to attempt to cure a defect in subdivision (b) by adding a
subdivision (c) and that subdivision (b) should be more liberally
phrased to define the terms of comparability. He suggests that the key
test of comparability should be whether the sale ''sheds light" on the
value of the subject property since sales of properties dissimilar in
size or condition, and distant from each other, may be relevant to a
determination of value. A similar concern is also expressed by Reach
(Exhibit 6~-gold)} and McCormick {Exhibit 9--yellow)} involving the
question whether an appraiser may use a sale of improved property to
help show the value of unimproved property.

Short of taking the Roberts suggestion of eliminating all standards
of comparability other than that of '"shedding light' on the value of the
subject property, it would be possible to liberalize the standards for
admissibility, The Uniform Eminent Domain Code Section 1108 provides:

A sale or contract is comparable within the meaning of this section

if it was made within a reasonable time before or after the valua-

tion date and the property is sufficiently similar in the relevant
market, with respect to situation, usability, improvements, and
other characteristics, to warrant a reasonable belief that it is
comparable to the property being valued.
Professor Van Alstyne has analyzed the differences between this standard
and the Californla standard as follows:

The Uniform Code omits any requirement, such as is found in
California Evidence Code Section 816, that in order to be compa-
rable the property must be located '"sufficiently near' the property
being valued. The Uniform Code, in this connection, requires that

the property be “sufficiently similar in the relevant market” to
warrant a reasonable belief that it 1s comparable to the property
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beilng valued. What is "a relevant market' is regarded by the
Uniform Code as a much more pertinent inquiry than the mere ques-
tion of geographical proximity which 1s suggested by the phrase
"sufficiently near." Competent property appraisers who advised the
Special Committee that drafted the Uniform Code indicated that in
some circumstances the relevant market for certain kinds of prop-
erty may be a national market, while in other situations it may be
a much more localized market. The Uniform Code has thus taken the
position that geographlcal proximity, per se, is not a desirable
limitation to be engrafted upon the use of comparable sales.

The California approach to comparable sales appears to be
susceptible of an interpretation that, in order to rely upon a
particular sale, the court must be satisfied that the sale must
have been "sufficiently near in time" and "sufficiently near" in
geographic terms, as well as "sufficiently alike" 1in specified
particulars '"to make it cleaxr" to the presiding judge that the
property 1s in fact comparable. 1In other words, the California
test In Section 816 of the California Evidence Code appears to
treat the various elements of the definition as going to the gques-
tion of admissibility. The Uniform Code, on the other hand, uses a
much more libetral approach with respect to comparable sales, making
admissibility depend only upon whether the simllarities are suffi-
cient "to warrant a reasonable belief" that the property 1s in fact
comparable to the property being valued. Since the valuation
expert will ordinarily be prepared to testify that in his judgment
it does warrant that "reasonable belief," the Uniform Code approach
seems more liberal.

In light of the more liberal approach of the Uniform Code, the
omission from the Code of the new proposed subdivision {c} of
Section 816 of the California Evidence Code, specifically mandating
a liberal comstruction of the comparable sale section so that an
expert witness would have wide discretion in his selection of
comparable sales, is not an indication of any difference in basic
policy as to the need for such a broad liberal interpretation.

§ 817. Leases of subject property

The language at the end of Section 817(a) relating to leases occur-
ring after the 1is pendens 1s added at the suggestion of Chairman Mc-
Laurin (Exhibit l--pink). His letter also objects to the statement that
subdivision (a) is subject to subdivision (b}. The staff believes this
statement makes clear the relationship of the two subdivisions and that
it should be retained; the cffending language in the Comment has pre-

viously been deleted.

§ 819. Capitalization of income

Existing Sectlon 819 permits as a technique for wvalulng property

capitalization of the reasonable net rental value attributable to the



land and existing improvements. The tentative recommendation would
broaden this provision to permit capitalization of the reasonable net
rental value that would be attributable. to the land if the property were
improved for its highest and best use, provided the highest and best use
is one for which the property is reasonably adaptable and available, and
provided also that there is inadequate market data on which to base an
opinion as to value. This proposal is easlly the single most controver-
sial provision in the tentative recommendation,

The arguments pro and con are too numerous to repeat here, other
than to summarize the major and most commonly taken positions. The
arguments for adopting the proposal, and in fact broadening it even
further, may be found in Exhibits 3 (Hansen--green), 7 (Huxtable--
white), and 18 (Betts-~-buff). The arguments against adoption of the
proposal may be found in Exhibits 1 (Chairman McLaurin--pink}, 6 (Reach
~--gold), 8 {(County of Los Angeles--pink), 9 (McCormick--yellow), 10
(City of Oakland--green), 11 (Department of Transportation--buff), 13
(Metro., Water Dist. of So, Cal.--gold}, 14 (City of Los Angeles--white},
and 17 (County of Riverside—-green). The proponents believe that the
capitalization of income technique for hypothetical improvements is a
standard valuation technlque used in the ordinary course of valuation in
the real world and thus should be available in condemnation proceedings;
the decision when to use the technique should be left to the judgment of
the appraiser making the valuation rather than to a court determination
based on foundational requirements such as lack of adequate market data
and avallability and adaptability of the property for the hypothetical
improvement. The opponents of the proposal believe that capltalization
of income from hypothetical improvements is a technigue used by apprais-
ers only as a check on other more reliable appraisal technigques, that
even though used by sophisticated appraisers it cam only serve to con-
fuse a jury in an eminent domain trial, that the technigue itself is
highly speculative and unreliable, and that the prerequisites to its use
laid out in the tentative recommendation provide inadequate safeguards.
This summarizes the major positions; there are a number of other points

made, pro and con, which may be gleaned from the letters.
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The staff must confess that it is persuaded by the arguments of the

opponents of permitting capitalization of hypothetical improvements.

The staff found the arguments of the County of Los Angeles (Exhibit &--
pink) and the Department of Transportation (Exhibit 11--buff) particu-~
larly forceful on this point. The staff recommends that the change in
Section B19 be deleted from the recommendation. Should the Commission
declde to keep the change, the staff will prepare a subsequent memoran-
dum discussing particular improvements that might be made in 1it, sug-

gested in the letters.

§ 822. Matter upon which an opinion may not be based

(a) Sales to public entity. Although the tentative recommendation

makes no proposals for change in the provision excluding sales to publie
entitles as a basis for an opinion, one letter suggested that this pro-
vision should be changed. See Exhibit 6 (Reach--gold). The Commission
has distributed a questionnaire on this matter, and the staff plans to
consider this letter along with the questlonnaire responses, when re-
ceived.

(b) Offer or option to purchase or lease property. Although the

tentative recommendation makes no proposals for change in the provision
excluding offers or options to purchase or lease property as a basis for
an opinion, several letters suggested that this provision should be
changed. Huxtable (Exhibit 7--white) feels that offers to purchase the
ptoperty play a legitimate role in property valuation and should mot be
excluded. The City of Los Angeles (Exhibit lé--white} and Betts (Ex-
hibit 18--buff)} feel there should be no limitations on the ability of
the appraiser to use relevant offers and listings.

As presently drafted, the statute would permit admission of an
offer or listing to sell by the present owner to a third persen. Hux-
table would add the following provision:

Nothing in this subdivision is intended to exclude testimony con-

cerning, nor an opinion based in part upon a written bona fide

offer to purchase the property or property interest belng valued
where it 1s shown that szaid offer was made by a person, firm, or

corporation, ready, willing and able to buy said property or prop-
erty interest at the time said offer was made.

-11-



The staff believes that a strong case can be made for such an expansion
since the objection made to written offers genmerally--that the range of
collateral inquiry would be too great--may not be valid insofar as bona
fide offers to purchase the very property being valued are concerned.
In determining the market value of property, a person of ordinary busi-
ness judgment would certainly want to know about any offers that had
been made for the property. UMoreover, a reasonable buver, knowing that
a seller has declined a previous offer from a willing and able pur-
chaser, would not believe that the seller would accept less than the
previous offer. And it is difficult to persuade a property owner who
has declined a well-secured offer because he thought it was not high
enough that his property is not worth at least the amount of the offer.

Nonetheless, when the evidence in eminent domaln provisions were
first enacted, the Governor twice vetoed the bills, primarily on the
ground that they did not exclude offers.

(c) Assessed value of property and taxes due. The addition of

taxes due to this subdivision is considered highly desirable by McCor-
mick. See Exhibit 9 (vellow).
(d) Opinion as to value of property cther than subject property.

Although the tentative recommendation makes no proposals for change in
the provision excluding an opinion as to the value of property other
than the subject property, a note is added to the Comment to the effect
that subdivision (d) does not prohibit a witness from testifying to
adjustments made in sales of comparable property used as a basis for his
opinion. A number of letters felt that a note in the Comment is inade-
quate in light of the magnitude of the problem created by the apparently
exclusive statutory language and that amelioratory language should be
added to the statute to make clear that an appriaiser may make adjust-
ments in comparable sales in order to arrive at an opinion as to the
value of the subject property. See Exhibits 6 (Reach--gold), 9 (McCor-
mick--yellow), 14 (City of Los Angeles--white), and 18 (Betts--buff).
The language suggested by McCormick is:

Nothing in this subdivision prohiblts a witness from testifying to

adjustments made in sales of comparable property used as a basis

for his opinion.
This language would not cure the problem raised by Betts that, occasion-

ally, it may be necessary to value one or more interests in the property
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(such as the fee or leased fee) in order to arrive at a value for the
remaining interest {such as the leasehold).

(g) Trade or exchange. Subdivision (g) was added to preclude

evidence of a trade or exchange since that would inveolve valuation of
property other than the subject property; 1t is a specific application
of subdivision (d). This subdivision was added at the suggestion of the
State Bar Committee on Condemnation: but there were many objections to
the propesal. See Exhibits 1 (Chairman McLaurin--pink}, 7 {(Huxtable—-
white}, 9 (McCormick--yellow), 12 (Underhill--white}, 14 (City of Los
Angeles~-white), and 18 (Betts—-buff}, The commentators felt that a
trade or exchange might be a perfectly legitimate open market transac-
tion, where the values of the properties involved are clear, and would
be the best evidence of the value of the subject property. They felt
that the appraiser should be permitted to use a transaction Involving a
trade or exchange if the transaction is relevant; questions of accuracy

should be directed to its weight rather than to its admissibility.

Revenue & Taxation Code § 4986

The tentative recommendation proposes the deletion of the provision
making mention of taxes due ground for a mistrizl; the proposal makes
taxes inadmissible as evidence under Evidence Code Section 822{c), along
with assessed valuation, and not automatic grounds for mistrial. Mr.
McCormick (Exhibit 9--vellow) helieves this change is highly desirable;
Chairman McLaurin {(Exhibit l--pink) believes the change is undesirable.
The Commission felt that automatic mistrial for the mention of unpaid
taxes was too severe; simply making unpaid taxes inadmissible and leav-

ing the remedy to the discretion of the court was adequate.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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Mr. John H. DeMoully

Executive Secretary

California Law Revipion Commission
Stanford Law School

Stanford, California 94305

Re: Memorandum 77-16 and Attached Draft
nf Recommendation

Dear John:

The following are just a few comments with refer-
ence to the proposed changes in the Evidence Code.

rirst, Section 811: The phrase "... or ltsa

equivalent” seems to he unnecesgary, confusing and unintel-
ligible when used with the phrase "... market value of
property..." Your comment states that this sedtion is
amended to broaden the applicaiticon to all cases where &
market value standard is used. If this 1ls the purpose,
then the phrase *.,. or its sguivzlent is unnecessary.
Purther, I do not know what the "eguivalent" of market
valtite ig. Market value is market walue, If the phrase
bactual value" iz deemed an eguivalent of market value,
then it is unnecessary tc use the ohrase. If "actual value”
ip not the game ag markst value, then i1t cannct be the
equivalent. I would sucgest the deletlon of the phrase
“,,. or its equivalent” frow Secticn Bll and Section B12.

Second, Section 813{2): I do not belleve that the
owner of any right, title or interest in the property being
valued should be permitied to expreds an opinion of the entlre
property being valued other than the value of his right,
title or interest, or unless he is otherwlse qualified to
express such an opiniou. The right of an owner to tasgtify
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Mr, John H. DeMoully
Mareh 3, 1977
Pagae Two

88 to the value of hie proverty is predicated upon a pre-
gumption that he hag knowledge theteot purely by virtue

of his ownership. fThin presumptlon should not bz extended
Lo one who has an ownetrship of onlv an interest in tha
property being condemned fTor purprnees of parmitting him to
tegtify to an opinion of the valus of the entire property
being condemned., This presumption should be limited to its
present extent and not extended. To extend 3t, t believa,
would lead to a prolongation of tine of trial where there
are divided intereats and result in unnecessary expense

of both money and time by the parties as well ag the court,

I believe that the statement in your comment,
"This ig consigtent with Code of Civil Procedure Sectlon
1260.220 (procsdure where there are divided interesta} "

should be omitted. As I rsad Section l260.220, it is not
conslstent. 7This latter section permits of either a separate
asgegsment of compengation or a determinstion of +he total
compensation as between piaintiff and 51l defondants claiming
an interest in the property. In this latter instance,

nothing in Section 1260G.220 ilimits ‘he right of a defendant

to present during the first stage of the proceeding evidence
of the value of or injuty ¢o his interest in the property.
This section does not permit THhe owner of any interest in

he property to testify as to the value of the entire property
bulng acguired, '

Third, Section 8i3(31: The gualification cf an
officer, wtr. to testify to an oninlon of vajue LF he is
knowledgeable as to the character and use of the propaerty
should be extended as follown: Fig kiowliedgesble ag to the
character and use of the properiy and ite value." Many
individuals are knowledgsabhile sg to the character of property,
knowledgeable as o ths use of propecity, but are not know-
ledgeable with reference to volue,

Fourth, Becticn 817: lUnfcrtunately, 1 dc not
understand your commani, "Scotion $17 is awended to make
clear that subdivigion (b! ia & Yimitarion on gubdivigion
ta) " Hor do 1 understand yvour addition of the phrase
in subdivision (aj, "subject to subdivialon fbl....". To
my recollectlon, Section BLY was te perimit testimony with
reference to leases on the property being taken where there
was a fixed rental pald and explicity to permit testimony
wlth reference to a leassn whore the rencal was Fixed bv a
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parcentage or other measurable portion of gross salsa or
gross income. Thess are two separate cetegories or types

of leasceg. Conaeguently, subdiviszion (b}, which is gimilar
to the mecond sentence in the sxisting Zeotion Bl7, cannot

be a limitation on subdivision s}, To have subdivieion (b}
a limitaticn on subdivision {a} Is to limit testimony with
reference to existing leases solely +o situations where

the rent is fixed by a percentége or wther measurable portion
of gross sales or grose iancome from a rusiness conducted

on leased property. It is my recollection that the percentace
lease situation was cndified for purposes cf making 1t claer
that this type of factual situation can be usaed by tha
appraiser, as stated in Pacple vs. Frahm.

rifth, Bection 813: I have very serious reser-
vations with reference to the advisability of proposing
section 819 as you have it sst forth. In the first instance
where thip section is applicable, it will call for two triale.
the First trial will call for a judiclal datarmination
of your two so-called jimitations. Also, this trial will
nave to be held far snough ln edvance sc that if there is
an adverse ruling by the trial court, the appraiser who is
urging a hypothetical capitalization of income position
will have ample time to prepare his appralsal on another
basis in conformity with the court's ruling. It will also
necesgitate interim findings of fact and conclusions of
iaw and, possibly, a judgment with reference to the situation.
These findings, etc. mey be determined by one judge, whereas
the basic issue of compensation will submeguently be determined
by another judge unless there 1s a rourt rule or court
procedure which will reguire this type of case belng assigned
to one judge for all purpores.

More imporktantly, the iimitstions which you have
hefore the hypothetical capitalization of income can be
conaidersd, means that the court is imposing its judgment
uypon the matter on which an sppraiaser ghould be allowed
to form an opinion: first, that the axieting improvements
do not permit uae of the property for 1ts highest and best
use, and, second, that there 18 no adeguaste market data
as described in Section 8le. Both of these matters are
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Factual matters which go ko the weight of tha evidence
rather than admissilkility. Further, no conglderation has
been given to the reproduciion cost aelhed of analyeis of
walie of the properby. Your bimitabtlon w th refarence to
a iack of adeguats market data seoems Lo place an undue
smphagls on s comparable sales apuroach to value, Addi-
tionally, even with your proposad limitatlons,; thie methord
of valuatinn permits srest speculatlion on the part of
appraisers. A% you know, it tg with reluctance that T
mention thip laster woint.

sixth, Section 822{ui: This sibasection seems Lo
restrict the admimgibility of a trage or exchange of any
sroperty where such includes the property being valued.
T dn not beileve that thls was your intant. ndditionally,
T fesl that this limitation lg too nroad because there are
many sitvations where a trade or an cxchange of property
ig involved, but tha partics thereto have placed s total
price on the property, and real setate egualing that value
has to be purchazmed., Par example, the parties to a purchase
of Troperty "X" agree that P
The buyer ia tihen dirscted hy the seller to go out and obtain
various types of property or degignated properties which
will total $1,000,000 in their purchase prices. Those
propertles then are axchanged for Praoperty X", This type
of a trade has been held ipn various trial courts to be admig-
gible. Your proposal would eliminate it.

seventh, Taxatlion and Revenus (ode gection 4986:
1 do not feel that the bion am prorosed with referonce
to grounds for mistoial propriate.  Thiw provision wasg
placed inp the Revonn ang Taxotion Code on the theorpy thst
any mentlon of such ig 80 agregiots s Lo ba grounds for a
mistrial withoutr any argument oF dnubi,  Therefore, there
should be no discrebion on the nart of the trial court in
either granting or denying @ werbion fFor mistrial on this
basig. One of the theories which was eupouged in this situa-
tion was that jurovs can debexoine from the taxea the asgessed
value of the property and, thevelors, the aspessor's determi-
nation of market value by wivtue of sheiv mere knowledge of
tha tax rate. 'this would then prruit them to take into

property "¥" has a value of $1,000,000.
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consideration a matta: which i heyond the evidence produced
ut the time of triel: <O wit, the assessor's determination
of failr market value. Thave would be no way by which the
injured party could reach or cure this error.

Eighth: By way of interest, existing rode Bection
817 with refarence to leases of subject property permitting
congideration of such lesases whera they were in effect
within a reagsonable time either bafore or after the date of
valustion--this sectien does not contain a 1imitation with
reference to leases of the subject property after the date
of valuatlon which ia mimilar to the limitation on & pale
of the subject property which oovurs after the date of
valuation and after the £iting of a lie pendens. Tt would
geem to me that Saction 817 should be amended to include &
pimilar limitation.

w%gg warmept regarde,

P
f } s
! VLSS
! ‘ A
e L aomdw .“/ McLAURIN
._,/“ DF
{z”HILL, FPARRER & BURRILL

JNMCL/L8



M

Memorandum 77-52 #63.70

EXMIBIT 2
KENNETH JAMES ARNOLD

ATTORNEY AT LAW
® O BOR ta2iB
BAN FRANCISCO. CALIFORNIA p4tl4

Harch 26, 1977

Culifornie Law wevision Comnlssion
School of Law
Stanford, GA 94305

Attnt John H. Debloully, Executive Secrctary

Mr, DeMoully:

Enclosed 1is thie pink slip Lo enable you Lo keep my name on
your mailing list,

I huave reud over the tentative recamendations on commissionors
and market value. Wilh respect to the Tormer, 1 suppose that is the way
the law is going, bub, personally, 1 am opposed tou allowing commlssioners
to hear any contested matter absent a stipulation by the parties, I am
firmly comeitted to the propusition that sll people should hsve & consti-
tutional righl. to have their disputes adjuuicated by judges who are anw
swerable tobhe people and can be recalled, impeached, or removed from
office; I deplore the trend of adjudlcation by administrative hewring
officers, boards of governors, comuissioners, referees, and what have you
who cannuot be removed from offlve Ly the will of the people. This, of
conrse, is a philosophical mstier with which I suppose you are nol con-
cerned,

My reaction Lo yovur recomcendation un market velue 1s entirely
different, I wholeheariedly support your offorts on this and belicve
your recammendalion is a good one. Iy only criticism is wilh your smendment
to Bv C § 812, My feeling is thet the section as amended is confusing.
You atteupt to clarify il in rour cumient, bubt the comment ls not part
of the stutute, Yoo, you state varlier in your explanation that the
purpose of Lhe law 1s to change surwe of the decisional law, 1If your intent
is to change decislonal so opposed to slatibory law, I woudd also include
a sectivn defining market wvolue as inciuding such terms as Ymurket )’rica,"
“actual value™, "rull vulue," ele, as uned in various stetutes, (Unfor-
tunately, while I was L ping thids naragraph I had a four interruption
which has broken wmy train of Lhought, but I think if you reexamine the
amended scction and your comment vis @ vis the text explanstion, you will
understand my oujectivn,)

Very truly yours,
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EXHIBIT 3

LAW GEYIEEN OF
LIERARD ¥, SEHNANL BRDESANT, BANSEN & BLOS ONBALD M. HARSEN
(o LB} 1B0E MAwK 8 ASINEIOA BULLDIRG RIGHAND B. N108

Bi® Josy, cAtINORNIA 981D
FULABHORE (400] St - DRSS

March 29, 1977

Mr. John H. DeMoully

Executive Hecretary

Californis Law Revislon Commission
Stanford University 8cheool of Law
Stanford, California 94305

RE: Your tentative recommendation cn evidence
of market value of property dated 3/15/77

Dear John:

In response to your request of March 23 to me as a member of
the State Bar Committee on Condemnation my individual response
ie am follows: -

I approve almost Cofipletely of your draft and particularly the
making uniform of evidence rules in varilous types of cases.
While I voted contrary to this poasition, it was based on minor
cbjections that could be handled by one amendment I am suggestling.
That amendment deale with the factual situation, where the same
plece of property would be valued in a dimsolution case between
husband and wife or partnere by one method, but under existing
eminent domain laws would be valued at less than market value.

Put the case of a commercial property, that depends most
aubstantially for its rental value on & left turn traffic pattern
into the property on an existing street. Assume further there

is no thought of ever restricting a left hand turn there, in

all practicality. 1In this factual situation in a private
dissolution proceeding, the fair market value of the property is
not diminished by any consideration that there ie not a proprietory
right to have the left turn traffic continue to enter the property.
However, in eminent domain valuation, on the rationale that

this element of value is one that arises out of a non-proprietory
interest that canh be cut off at any time by the exercise of
police power, the actual compensable valus of the property is
arrived at by penalizing the property's value accordingly.

People buy and sell property all of the time, putting a value on
the abilities of the property that could well be lessened by the
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Executive Hecretary
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exercise of police power. Every time one buys a vacant piece of
commercial land, or any property zoned in any manner that is
subject to dezoning, this is going on.

1 suggest that the concept of disallowing value on the rationale
that police power could tske it away ie a fallacy, whether
applied to 4 typicel property subject to dowhzoning or applied
to a commercial property depending upon left turn traffie.

On & particuler public project in front of a commercial property
where there is a street widening and a new center divider blocking
off left turn traffic, such blocking off is really not an
exercliee of the police power in the geheral mense at all, but is
more realistically an exercise of the eminent domain power

to accomplish an affirmative public use project, particularly
against one property, not simlilarly affecting all properties

in the community. ' '

1, therefore, would propose an amendment which atates, in effect,
that in any eminent domain proceeding, market value will be
ascertained wilthout deduction for any element of value of the
property on the basimg that such element of value coduld be
-eliminated by an exercise of the police power, unless all
properties in the community (the zone of benefit) are similarly
affected.

Proceeding to other observations:

1 agree thoroughly on your recommendation to add Sectlon 816(c)

to give an appralser wider diacretion in selection of comparables.
The Courta have been grossly preclusive. Jutiea usually have more
sense than these judges. I would prefer to expresaly limit the
discretion of the Court to limit the number of sales to the
situation where such are cumulative and add substantially nothing
to the evidence. - ’

Your proposed change to Section 81% does not go far enocugh in

my oplnion. Presently one can capltalize income from existing

- improvements and you proposed to capitalize income from future
improvements 1f the property is not developed for 1its size and
best use, and there is no adeguate market data. 1 bellave you
should be able to capitalize income from future improvements as
long us the evidence will support the practicality d economic
value of the improvements. The rule has besh stat that one can
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Exscutive Secretary
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not capitalize from "hypothetical” improvements. I don't know
whi not as long as the improvements are economic and practical.

new that all the time in analyzing property for development
or straight land lease. It happens in the market and it im sensible
and ahould be allowed. Objsoticns to impracticability and
nonsoonomic use go to the weight of the svidence in my opinion.

My last comment has reference to an arsa untouched by your
tentative revipion. It has to do with the time-honored
proposition that one can cunalder higher uses not permitted under
present zoning if one can show "a ressonable probabllity of
razoning in the near future® That 1s mechanical and not
realistic in two regards. & 49& chance of rezoning certainly
affects value and even though it might not occur in what we call
the near future it certainly has an affect on value. The rule
should be that the effect, if any, on land value arising out of
the possibility, if any, of a rezoning should be conaidered

1f that rezoning is posaible soon enough to have any effect.

1 had a jury once on an important case hang up on the meaning

of “near future" and determined that it meant one calendar year,
and we prevailed, but I don't blame them for being mechanical
when the Court's instruction was mechanical. I am handling sales
today where readily half of the value being paid 1s on the less
than 50-50 chance that within 20 years the property will be
zoned for higher use. PFeople don't vffer a higher price if they
can get over two mechanical hurdles in thelr own mind. fThey
offer & prica by integrating a pozaibility with the far-distant
time elemant involved.

Very trukyi@ﬁﬁra,

Egzald B Hansen

GBH/djt s f
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' HNBINDENTIAL,. “ COMMRROIAT

AND INCOMR PROPRHTIEN
EXHIBIT 4

5850 WEST THIRD BTHEET o+ LOS ANGELES 36, CALIPONNLA
LICEMSED REAL ESTATE BROSEMS {1 Bleak Gosk of Lo Bren) WE 2-4i

April 14th, 1977

Californie Law Revision Commiseion
Stanford Law School
Stanford, CA. 94305

Gentlemen:

We would appreciste receiving a copy of the recommendation
in connection with the Rulesg of Evidence Code.

We would mlso like to make a comment coticerning the rights
of the property vwner to testify as to the value of the
property even though not qualified as an expert.

In many instancee, the owner may hear or know of a property

in the gpame general area in which he lives, and which has

been 1i§ts& by a Broker for a certain price. Invarlably, the
owner feels that his property is worth more than the one which
has been put up for sale, and consequently he pushes the
valuation of his own property etill higher. The property which
has been listed for sale may be in another block which perhaps
has more character, it may be on a corner, it may have certain
features which make it more readily saleable, and in the sale
price there may be personal property included, such as
chandeliers, mirrors, stove and refrigerator, carpets and
drapes, and finally the property may not be sold for the

price at which it is listed, but the property owner testifying
ag to value does not know the actual price cbtained. Such
other matters as termite work, or the property being taken in
an "as is" condition can sometimes apply, and play an important
part in the ultimate price of a property.

1t i# important that when people testify ss to value and give
comparables, that they should only do sc when they have
personelly inspected the interior of the house. The two houses
may be identical in architecture on the outside, but the modern-
isation which has taken place on the inside of one of them may
be coneslderable. Consequently, to all intents and purposes

the property is sold for 'a higher price, and yet the party . -
testifying as to the value of his property is not aware of ' .

oo

e
f



April 14th, 1977
Californis Law Revision commission

the additional features in the other property which has
been sold, and which so affect the value.

T trust that the #bove will assist you in arriving at
some conclusion concerning the prcposed changes in the
valuation of property. _ ﬂ

Very truly yours,
JOSEPH MILLER REALTY COMPANY

AN

Jopaph Miller

IM/ 3t
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Law OFFICEY OF

KULLA & OWEN
HORMAN KULLA $16 ) STREET TELEPHORE
WILLYAM J OWEN BUITE 408 LTI LT

SACRAMENTO, CALIFORNIA Y3014

April 18, 1977

California Law Revigion Commigsion
Stanford Law School

Stanford, California 94305
Gentliemen:

Thank you for sending me your tentative recommendation relating
to evidence of market value of property.

I favor the recommendations except insofar as they make inadmissible
relevant comparable sales data,

Sincerely, ML'
Norman Kulla

RE/do
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C.S. REACH, FRICS, MAI, ASA

19006 Chase Street
Northridge, Calitornia 91324
{213) 8856166

May 9th, 1977

Law Revision Commission
Sohool of Law .
Stanford University

Ca 94305

Dear 3lrs:

Evidenocs of Market Velus of Property.

with reference to the Commission's recommendations
I have the following comments:

Comparsble Salesn

: The Commission recommends that wide discretion
be given to the expert witness in the selection of sales.

. T welcome this freedom given to {he appralser.
However, I believe it should be made clear that there
would bs no restriction on the use of eales of land
improved with buildings where it is necessary to demon-
strate the value of vacant land. This would be espeoially
true where there is a scarcity of easily compsrabls
vecant land sales. Also 1t should be made clear that the
in order to make the proper ad justment

lend, use his expertise to eeparats the prioce peid batween
jand and buildings as indicated by the Bale and conslder
the resultant price paid for the-ssle land in his estimate
of the valuegfthe subjeot vacant iand.. It should be proper
for an expert witness to give an opinion am to the segre-
gation of the price paid betweesn land and buildings on &
sale.

Capitalization of Income.,

The Commission recommends that if the Court
determines that there are no adequate market data, permission
may be given to capitallze the reasonable net rental value
of the land ae improved with hypothetical: bulldings.

1 recognige the right of an appraiger to use all
knows velustion techniques. However, this teohnigue has
been most subject to abuse in the past. It involves the
capitalization of @& nypothetical rent reserved in a hypo-



thetionl leame of hypothetical premises conatructed at g
hypothetical cost for a hypothetical eize, quality and
design. Properly used it is a useful tool in the handa
of competent and ethival appraisers, especially if carried
out under the discipline of the market place and not mersly
in a hearing of valus with no prospeot of tenting. The
Commiension's recommendation would provids oourt epproval
{(although in s 1imited number of situations) to the usme
of this technigue, : o .

I would rather msee the whole. of thg'reatrictiunn;f,
against the ume of capitalizetion methods be removed from
the Evidenoe Cods than have pourt approval in some omses.

-~ If the Commission'sa regommendation is enmoted into
law, however, I urge that procedurss be set up 8o that
either aide knows well in advance of the trial date and -
even befors final pre-trisl, if the other is to seek the -
court's permimsion, o

Jales to Agenoies with the power of \
Eminent Domaln i ;

- The blanket prohibition of the use of thess salen

18 a needlssa hardship and cost to the taxpayers. Whers

it can be shown that the sale to the Agency was entirely or
at least substantielly voluntary and definitely with no
threat of ococndemnation, it should be permitted t0 be intro-
duced into evidence. Also where there ars multiple
aoquisitions (say at least 10) and 51% of the owners have
agreed to e setitlement with the aganog. then such mettlements
should be permitted to be introduced by either alde.

‘ Whers there are awards made by a court (not reasonably
-8ubjeot to further review op &ppeal), these awarde should be

permitted to be introduced into evidence. However, stipulated
awards or sstilements should not be so introduced, ,

Exactions,

' Where 1t is claimed that the land acught to be
acquired, in whole or in part, is not eerving 1ts higheat
ang beet use and. that 1{ ig reasonably probeble that
approval could be obtained for & change of zone, varience,
conditional use, subdivieion, lot 8plit, building permit,
coastal permit, agrioultural exemption permit or any other §
procedure under the control of & state or loeal agency, ther
1t should be inocumbent upon the party elaiming probable g



approval, also to provide the court with a statement

as to what conditione would probably be atteohed to such
epproval, including, tut not limited to, required
dedigations of land and public improvements at the owner's
cont. :

I am, gentlemen,

Youre sincersly

C:ZJ_EJ—JéLAL</J{

C.3. Reach
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EXHIBIT 7

Law CFEIGES Mng

FAALCIB M. ETNEILL O'NEILL AND HUXTABLE

RCHADD L HitkTaBLE AO0 WEST FloET SaTHEETY, SliTE 00

LEROY A ABKLBON
LOE ANGELES. CALIFOMNIA DOOIE

TELERHONE (2137 Ba7 -RO0T

May 12, 1977

California Law Revision Commission
School of Law ’
Stanford University

Stanford, CA 94305

Attention: John M. DeMoully, Executive Secretary

Re: Tentative Recommendation Relating to
Evidence of Market Value of Property

Gentlemen:

I have recelved and reviecwed your tentative
recommendation relating to the rules of evidence
in the valuation of property. In your commentary,
You enumerate the areas in which statutory law would
be helpful in property valuation. You fall to enumerate
one such area as including mortgage deficiency litigatien
where a foreclosing mortgagor is entitied to recover
such deficiency only to the extent that the indebtedness
exceeds the market value of tLhe property securing the
debt, itrespective of the amount for which the property
was sold at judicial sale. Although this form of
litigation seldom occurs, when it does occour there
are frequently hugh sums of money involved and virtually
no evidentiary law to ald the Court at the time of trial.

Amendment of Cvidence Code Section 813, I whole-
heartedly agree that a designated officer, employee
or partner should be entitled to teetify on behalf of
4 corporate or partnership owner. My only guestion
concerning this Amendment is the use of the gqualification
that such a person musi be "knowledyeable as to the
rharacter and use of the property.” T would slggest
that the appropriate guzlification should be that "such
a person is shown to be instrumsntal in the purchase,
uge, or management of the property or property Interest
being valued or is otherwise knowledgeable as Lo Lhe
character and use of sald property."
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This additional gualification defines a foundational
showing that would not require a partner or corporate
officer or employee to possess qualifications of an
expert in order to be “knowledgeable®. In short, the
attorney preparing for trial would be coenfident that
his witness will be able to testify if he van show
that he is or was instramenta’ ip the purchase, use or
management of the property in guestion,

Amendment of Evidence Code Section 816, 1 wholeheartedly
agree that the tifal CTourts should be eficouraged to be
liberal in the exsrcise of discret lon permitting sales
into evidence and that such encouragenment should not limit
the Court's dinoretion in limiting the number of sales
nor should it prejudice the right of cropg-examinatlon.

I also believe that such encouragement should not affect
the Court's right to exclude evidence under the provisions
of Evidence Code Section 352 nor limit the Court's chligation
to give appropriate insiructions concerning the matter

in which the Jury should consider such sales evidence.

In Bhort, I believe that provisos {3} and (4} should be
added to new subsection (o), “.g.:i"{3) the right of the
Court to exclude evidence under Evidence Code Section 352,
or {4) the obligation of the Court te give appropriate
instructions to the Jury concerning the matter in which
they may congider such sales ovidence,

Amendment of Fvidence Code Section 819, Your proposed

Amendﬁ@ﬁf“ﬁﬁﬁiﬁ“ﬁﬁ?ﬁ?ﬁ“&ﬁﬁé?5655EISE“E?”EEE capitalized

value of the reasonabie net rental value that would be
gttributable to the jand 1f the property were improved so
that it could be owed Tor the highest and best use. This
concept geoms to be addressed to Lhe proposition that only
unimproved land has a fulure. Frequently, an existing
building may reguire substential alteration or repair

in order to adapt it &n ita highest and best use. Althourrh

I would not want to jeopardize whatever probabllity of
adoption may exist, it iy possible fhat subsection (b)

ghould be modified to permit a consideration of “"the
capitalized valu: of the reasonable net rental value that
would be attributable to the iand or te the land and existing
Amprovements, if the proporty WGrf“Tﬁﬁvaﬁg}_Dgwggigmgﬁﬁst,ns
improvements wore modified, =o that it could be used Tor
“1ts highest and heat van
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Amendment of Lvidence Code Section 822, 1 note that
you had Falled to'EGEQYEEENEEEEWEEEEEEEIEH”{b] continues
to exclude any conslderation of an cffer to purchase the
Bubject property even where that offer is shown to have
been bona fide, in wrdting, and by a prospective purchaser
who wag ready, wiiling and abie to buy the subject proporty,
I have, on several accasions, found it virtually impossible
to explain to a client that such a bona fide written offer
cannot be received in evidence. If &N owner can actually
produce such a bona fide written nffer for his property,
it 1s very difficule to explain that such evidence ig
not admissible because the lawyers for public agencles are
afraid that the peuple of California will fabricate such
offers, commit perijury at Eime of Erial, and that they,
a8 lawyers, are incompetont bo egtablish that the written
offer was not bona filde., We have ample digcovery proceduras
through which the attorneys for the public agencles wilil
have weeks or even months ot advance notice in which to
investigate the proposed offer. I suggest that Section 822
(b} be amended Lo add, "y and nothing in this subdivizion
is intended to exciude testimony concerning, nor an opiltiion
based in part upon a written bona fide offer to purchase
the property or property intovest being valued where it
is shown that said offer was made by a person, firm, or
corporation, ready, willing and able to buy said property
Or property interest at dhe time said offer was made, "

Your proposed Amocndment of Evidonse Codo Section 822
(g} may have unforturnate rewuibs. It 1s a common practic
for two parties to agree to purchase and Lo sell a glven
plece of pruperty at an agreed dollar value, but in a
transaction in which the seller May require the purchaser
to acquire and trade another progerty and that the geller
who will be acquiring tne brade property will receive cash
to the extent that the trade property siould cost less than
the agreed valuc aof the proverty peing sold or will providn
"boot" to the extent that adaitional capital is required
to purchase the trade property.  Such transactions are
Just as much cpen market transactions as any other sale
where the agreed value nf e property being sold is
ascertained before the identity and purchase price of the
trade property is known.



John H. DeMoully, Exccutive Secrotary
May 12, 1377 Page 4

It is ey perscrnal opinion that the subjoct of
whether a transaction involving a trade or oxchange
may be consideved by the appraiser iz cne that should
be left teo case law and shouid not be fixed by statute,

My comments alwiwve are oifrred as suguestions
concerning the manner in which an excellent proposal
can be made better. [ urge you to puruuv and perfect
the proposal and to offer it a5 Legislatrion.

Thank vou for this opportunity to commeont.

n1u=ufﬁ];.f
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EXHIBIT B
COUNTY OF LOS ANGELES
OFFICE OF THE COUNTY COUNSEL

B4B HALL OF ADMINISTRATION
LOS ANGELES, CALIFORNIA ooz 974-1909

May 25, 1977

JOHN H. LARSON, COUNTY COUNSEL

California Lew Revision Commission
Stanford Law School
Stanford, California 94305

Ba: Tentative Xecommendation rchﬁ:ing- to ‘
!vldtneq of Market Valus of Property

Gentlemen:
Ve !uliy endorse your efforts to revisge the Evidence

Code Valustion Sections to apply wniforaly whersver the
value of property is in issue, S -

"~ Thers is at least one area where uniformity will not
be schieved unless other changes are made, Your proposed
- 816(c) provides for great liberality by the expert witneas

in the sslection of sales. However, in determining pro-
vty value for real p:opnrti taxation m{nuh motes than
0 days after the lien date 1s not "pmar in time.”

- (Revenus and Taxation Code Section 402.5) It is our recom-
mendation that Revenus and Taxation Code be amsnded to
delets this unduly restrictive time limitation, 1t has
beent our experience that important sales data has been
denied admissibllity sometimes because of a few days.

It is our view that proposed Section B19(b) should be
deleted. As you have noted, the hypothetical ,bu:lld:!.ni
approach to valuation is a recognized tecihmique, but it is
far from reliable. We have attached as an sx _iﬁ_:lt a demon-
stration of the unrelisbility of this approach. We have
assumed that no vacant land sales are available in close
proximity to the subject pr ty. VWe have followed the
steps. outlined in _m_vugmé of Real Estate, A. Ring
(2d ed. 1970) set out at page ot seq. _

In the attachsd example we have assumed as a hypothe-
tical improvement & small take out vestsurant that would
cost $120,000 including accessory improvements (paving
ete.). The assuned gross incoms and o:g-nun per square
foot are also set forth in steps 2 and 3. The building
charges and miscellangqous charges are set forth in steps
5 and 6. In steps 7 and 8 the net income attributable
to land is processed into & land valus conclusion of

slightly over §21,100.

e
e



Californis Law Ravision Commission
Page Two
May 25, 1977

Under Condition I the sama basic assumptions are made
sxcept that assumptions are made in atags 1, 2, 3, 5 and 6
that would tend to incresse the residual land value. Thase
changes are a mere 10% from our original lllungtionn. The
10% figure was used for ease of computation and supported
as a typical difference in o;%nion. (In practice appraisers
assumptions and conclusions cgunntlI;Vtry by a much greater
Eurclntagn.) The resulting residual land value under _

ondition I is 8112 500, over five times grester than the
value indication unanr our originally assumed facts.

Under Condition II the process is repeated axccgt that
assumptions in attg: 1, 2, 3, 5 end 6 are variad bS.cot
from the original a manner which would tend to rease
the originel land residual conclusion, 1In final applica-
tion the resulting land value is & negative 256 900, an
 absurdity, The sctual dollar difference would be greater

with a positive net incoms to land becauss of the higher
interest and recapture rates, .

, We invits you to follow the msams process using figuras
of your own, result will {nvarisbly reflsct a wide
value difference between Condition I and Condition I
particularly where the assumad land value is :cl;tivuiy iow,

‘Since appraising is, to a great degres, a question of
égd!-nnt we belisve that the sanctioniog of the hypothatical
i din! value teschnique will result in a wide disparity of

th 1little support other than judgment,

It is our view that the appraisal of propertias with
l1imited market data can reliably be made under existing
law without resorting to the h{goth-ticnl building approach
to value, Land lease comparables can provide a very helpful
and reliable basis for valus subject only to the leverage
impact of interest rate selaction rather than the multiple
leverage impact of the thetical building approsch to
value, Consistent with philosephy of proposed section
- 816(c) ths appraiser could utilize markat data, as they do
now, a littls less desirable in terms of tims snd/or distance
or other factors of comparability with greater reliability
than the hypothetical building value approach,

Very truly yours,

JOBN H. LARSON
County Counsel

By ,4444%{&));,(,%4@25

DENKIS M. IBRVITT :
Deputy County Counsel

value w

DMD : ap
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COUNTY OF LOS ANGELES
OFFICE OF THE COUNTY COUNSEL

S48 HALL OF ADMINISTRATION
LCH ANGELES, CALIFORMNIA Q0012

JOHH M. LARBOM, COUNTY COUNSEL ! June 1’ 1977 9741876

DONALD €. BYRNE, CHIEF DEPUTY

California Law Revision Commiesion
School of Law

Stanford University

Stanford, California 94305

Attn: Nathaniel Sterling -
Assistant Executive Secretary

Re: Prog:sed Change in Evidence Code on Market Value
on Property '

Gentlemen:

This letter is directed to your proposed recommenda-
tiomto: ’ ' :

1., Liberalize the introduction of comparable
sales into evidence < Evidence Code Section

816;

2. Permit the capitalization of rentsal income
based as Lif the groparty were improved to
its highest and best use - Evidence Code
Section 819,

Our experience in this office 4is limited to eminent
domain trials in Los Angeles County only., Last year our
Property Division, which handles all inverse &nd eminent
domain cases in the Los Angeles County Counsel's office,
was involved in 20 trials, 13 of which were jury trials,
Qur erience has been over the last few years a rather
liberal attitude by most trial judges on the admissibility
of sales and other evidence in an eminent domain - inverse
condemnation case., We believe that the evidence rules in-
stead of being amended to provide for a more liberal ad-
mission sf sales sho:ld ggststd bet:menged to eng:urlgela
trial 3judge to exercise his discretion in preventing sales
and otaarsavidaﬁbi“ftoﬁ coming into evidence, sirrespec-
tive of which side offers the evidence) if said evidence



California Law Revision Commimsion
June 1, 1977 - -
Page 2

contributes little, i{f anything, for a jury to detemmine
the value of groperty. In other words, a judge should be
permitted to be just that, a "judge" of the relevant evi-
dence which sheds light on the value of the subject pro=
perty under consideration. If the sale or evidence does
not shed light on the value of the subject groperty then
the trial judge should be encouraged to exclude such evi-
dence rather than iour proposal which encourages the ad-
mission of doubtful evidence, The trial judge and mot
the “expert witness" should determine what evidence will

g0 to & jury.

As to the capitalization of incoms, 1t hae always
been an approach to value that has built within it the
makings of a wide disparity in value for small differences
in any one of the steps essential in the lgproach. This
fact is recognized by anyappraisal handbook one studies
.with respect to the income approach and is probably one
of the reasons our California Courts have consistently re-
Jected the income aggrnach use on unimproved land. People

3¢ EIEuEe

v! iohnson, (1962) A, 2d 712, The American Ins
of state Handbook entitled "The Appraisal of Real
Estate", 3rd edition states at page 71:

"Selecting the capitalization rate is one
of the most important steps in the income approach.
A varistion of only one half of one percent can
make a difference of many thousands of dollmrs in
the capitalired value of the income, The diffe-
rence between an annual income of 327,500 capl-
talized at 5% and 5 1/2% is $50,000,"

It is noted that your iruposed amendment of Bvidence
Code Section 819 would permit the capitalirzation of income
on vacant or unimproved land if there is no other market
to measure value, We believe it pertinent thet you should
note the comments of an appraiser that is recognized and -
respected by all appraisers, namely Ceorge L, Schmutz who
stated of the income aggronch in his "Condemnation Apprai-
sal Handbook' at page 56: :

"It 18 needful to remark here, however, that
although the process is possessed of & wide range
of usefulness in the appraisal of properly and
adequately improved properties, its use is highly
dangerous in the appraisal of inndequatelg 1me~
proved properties or properties that can be
novated and sold at a profit,*



California Law Revision Commission
June 1, 1977
Page 3

' Dennis M. Devitt, Deputy Count{ Counsel hap already
prepared and sent to you & letter with an attached chart
which demcnstrates the wide chasm that can result in
“value" emanating from only a 10% disparity on each of

the various steps essential in zn income approach. The
application of the income approach as a method of valuing
unguprovud and/or underimproved properties is an invita-
tion to permit speculation in the courtroom, The logic

of valuing unimproved property as if a building was on

the property was recently questioned by the Court of Appesl
in a marriage dissolution case which involved the value

of unimproved land, In re marriage Folb, 53 C.A, 3rd 862
with the Court saying at page 870: ' ,

"But we know of no legal principle which
would permit a find of market value of un-
improved land on the date of value &8s if it
were already in the roved state contemplated,
Nor does reeson or 103 ¢ support husband's posi-
tion, As of June 1963, the question of whether
Highland would be transformed into a vastly more
valuable improved office building grﬂg:rty se=-
veral years later - considering all the possible
expense~producing and other obstacles thet might
be encountered - was one of sheer speculation;"
[emphasis ours]. '

Centlemen, we believe the rules of evidence in eminent
‘domain are liberal enough now to permit and allow good ap-
praisers the evidence necessary to appraise any type of
property in this great state of ours., Please, leave the
judge some leeway to "judge' the evidence and leave spe-
culation out of the determination of the value of property,




Caiifornia Law Reviesion Commission
June 1, 1977
Page 4

We strongly recomsend you delete the roposed amendments
you have set forth for Evidence Code Sections 816 and 819.

Vafy‘truiy yours,

JOHN H, LARSON
County Counsel :

w N A

- S. ROBERT AMBROSE
Principal Deputy
County Counsel

SRA:va

cc: State of California
Joseph Montoya
County of San Diego
Willism C, George
City of Los Angelas
Notman Robert
Roger Weisman .
League of California Citie
William Kiaser =
[Enclosed is a copy of Dennis M. Devitt's letter
and attachment] '
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EXHIBIT ¢
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SASTA AMA, CALIFORN A DETOR
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May 24, 1977

california Law Revision Commission

School of Law

Stanford University
Stanford, California 94305

Re: Tentative Recommendation relating to
Evidence of Market Value uf Property

Gentlemen:

#63.70

GF COoumsLi
wW. . LWL SAaT

NEWPGHY @€ars QFFCE
BiD HEWPORT CENTER DRIVE, SUITE BOO
NEWNDORT BEASH GCELUFORKIA GRBAD
TELEPKONE 1714 RIS-Z20D0D

IN REPLY PLEASE REFFR 10

In accordance with your request I submit the following

comments concerning the above referenced matter:

1. Proposed Fvidence Code Sections BIO, Bll, 81z,
813 and 815 are commendable and carry out in effeet as a matter
of law what a great number of courts do as a matter of fact.

2. Although I understand the intent of Bvidence Code
816, it appears to me that Section (c) proposed to be added to
that code section will greatiy lengthen eminent domain and other
trials respecting value, particularly where a jury is involved.
T believe it will be almost impossible to get a court to strike
a proposed sale if this section is amended in the manner proposed.

In the hands of trial judger paraygraph
I can foresee that the time that will be consumed

meaningless.

in cross-examination will markedly extend all trials.

{b)

become almost

In addition,

particularly in jury trials, once the jury is informed of sales
that only marginally relate to the subject, it is extremely
difficult through cross-sxamination or argument to unring the
bell., This proposed amendment simply opens the door for the
imagination of so-called experts to parade extremely high or low
rnumbers before a jury, and the chances of unnecessary time con-

sumption and prejudice would be yreatly enhanced.

3. I have no objection to proposed Evidence Code

Section 817,



Rutan & TuckEenR

California Law Revision
Commission -2~ May 24, 1977

4. The proposed amendment to Evidence Code Section 819
opens the door to the most rank sort of speculatlon. If a party
were able to confince the court that the requirements were '
met for the use of B19(b) this would open the door for that party
to present pretty pictures of some hypothetical development on
the subject property and determine the rental values of that
development. Then the costs of the development would be deter-
mined and an applicable amortization of those costs subtracted
from that rent to arrive at a hypothetical rent for the land
alone. Speculation ie built upon speculation in this type of
analyais, and those of us who have tried a number of eminent
domain cases have seen attorneys attempt this procedure, Some
of the fallacies of the procedure are that the rental value of
the entire project when built only occure after a period of time
and is the product of a number of factors which are never pro-
gramed into the formula., That 1s, the rental stream which flows
from a completed development has to include a return to the
developer for a profit on each item that goes into the formula
together with entrepreneurship combined with an income stream
which will pay back the developer ftor the investments that
were placed into the development during the time that it took the
developer to put the project together. How this can be brought
home to a jury and the dream separated from the real world is
28 a practical matter impossible.

If the Commission is still committed to go ahead with
this kind of proposal, it should certainly add a provieo that
the highest and best use for which the property is reasonably
adaptable and availsble must be a use which the court pre-
determines will take place within the reascnably near future.

In a recent case that I was involved in an appraiser attempted
this type of an analysis when the highest and best use for which
the hypothetical improvements would be constructed would not
vccur for some 15 years in the future. Fortunately, the court
refused to let this type of rank speculation get before the jury.

It is true, as you point out, that some authors of appraisal
works have discussed this type of analysis as an appropriate
means of wvaluing property, but they have not discussged it in
terms of presenting it to a lay jury in an adversary proceedings.
What may be informative and useful to a sophisticated real estate
developer can become highly prejudicial and confusing to house
wifes and retired people on a jury. Blso, we have to be careful
not to lengthen such trials through the introductlion of such
uncontrolled and highly speculative testimony, in light of the
judicial load of the courts,



RuTAan & TUCKER

California Law Revigion
Commigsion -3~ May 24, 1977

5. Fvidence Code Section 822, as propoBed to be amended
in regard to testimony relating to taxes, is highly desirable,
as well as the proposed amendment to Revenue & Taxation Code
Section 4986, I have mixed feelings about proposed Evidence Code
Section B822(g). Obviously this sort of information relating to
trades is excluded because it 1s too sophisticated for juries
to understand and would be confusing, time consuming and preju-
dicial. I wonder in light of some of the other changes that you
suggest above whether B22{(g) could be justifled, since you are
asgsuming that juries are extremely sophisticated if you are
golng to subject them to an analysis of income streams from
hypothetical improvements, for example. I believe that a trans-
artion involving a trade or exchange should be admissible if
certain safeqguards are included to prevent the jury from having
to be sophisticated in order to understand that transaction.

I believe a provision could be added that such transactions are
admigssible provided that the court determines in advance of any
testimony before a jury relating to these exchanges that the
parties to the transaction had agreed as to the value of the
properties being exchanged. If, for example, the parties agreed
that property A was worth £100,000 and that an additional $50,000
in cash was being pald, and that the property plus the cash wae
being exchanged for property B, then both parties to the trans-
action have obviously agreed that property B has a value of
$150,000. If this were shown to the court's satisfaction, then
this type of transaction should be admitted. Another provision
could be added that these types of transactions would not be
utilized unless the court determined that there was no other
adequate market data as described in Section 816 upon which an
opinion as toc value could be founded if an additional safeguard
was desired.

I+ should be polnted out that although your note to this
gection states that subdivision (d) of Evidence Code 822 does not
prohibit & witness from testifying to adjustments made in sales,
some appellate cases in California have arrived at contrary
opinions, and thuse cases were not expressly overruled in Merced.
Az a result there is a vonfusion among sppralsers and trial
coturts relating to this issue. I have polnted out the rule of
Merced to some trial judges with mixed resultg. They have
wondered whether the statements in Merced were applicable only
to the facts of that care or dicta. [ would suggest that the
following language be added to 822(d): ". . ., but nothing in
this subdivision prohibits a withess from testifying to adjustments
made in sales of comparable property used as a basis for his
opinion," One of the principsl problems with 822(d) invoives



Rutam & TUCKER

California Law Revision
Commigssion -4 May 24, 1977

the question of whether an appraiser can compare improved
property to vacant property. The typical appraisal method
utilized has been for the appraiser to arrive at the residual
land value of the improved land and compare it to vacant land,
Some courts believe, however, that this is prohibited under
§22(d)., Cbviously, an amendment could be structured mo as tc
resclve thim question and allow such an appraisal method to be
utilized in making an adjustment to an improved sale to arrive
at a residual land value.

I hope these commernts are useful to the Commission.
Sincerely,
RUTAN &/?UCKER
et Gt

_f Homer L. McCormick, Jr.

HIM:ehe
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CITY HALL « 14TH AND WASHINGTON STREETS - OAKLAND, CALIFORNIA 94692

Offlce of the City Attorney
David A, Seif '

CnyAuorm - . : May 26, 1977 -

California Law Revision Commission
School of Law

Btanford Universit -

Stanford, California 94305

Re: Tentative Recommendation Relating to
Bvidence of Market Value of Property

Dear Commissioners:

In reviewing your tantatiié recommendations on changes in
the Evidence Code relating to the market value of property,
the following comments are submitted: o

The proposed amendment to Section B13(a}(3) states that "An
officer, employee, or partner designated by . . ." may testify
as to value such person is knowledgeable ap to:the
character and use of the property. My concern is to the
appropriateness of permitting an "employee" to so testify.

By logical extension, if an employee of a partnership is
permitted to testify, why not an employee of a single
individual? Also, the language raises the question whether

a partnership as used in that section would include a husband
and wife owning property or other persons as long as there
were at least two ownerse. Also, since a partner is already
&n owner, there would seem no need to further state that the
partnexr may testify as to value,

The proposed amendment to Section B19(b) would permit an
expert witness to testify as to the capitalized value of the
reasonable net rental value that would be attributable to
the land if the property were improved so that it could be
used for the highest and best use for which it {s reasonably
adaptable and available if two specified requirements are
met. The difficulty with thies amendment is that it will
create more confusion than it may possibly cure. By the
time an appraiser finishes testifying to the value of a
hypothetical "fifty-story skyscraper" on some property that
now has a two-story frame mtore, then showing how much the
land is worth based on the rental from a fifty-story



California Law Revision Commission
May 26, 1977
Page 2 :

skyscraper, it will take a most exceptional jury to understand
what is happening. The matter would be too spaculative. Any
~ attorney who works for a public agency any length of time
Bees many actual building plans proposed which never come to
frultion except as would now be permitted in the testimony
of an appraiser. To attempt to determine land value based
on such hypothesis would consume an extensive amount of time
without sufficient benefit to the jury. We believe that
appraisers at present have sufficient methods to determine
valueiwithout the addition of another method of doubtful
benefit.

Very truly yours,

DAVID A. SELF
City Attorney -

By: ; :
p

Assiptant City Attorney

RRK:am
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EXHIBIT 11

STATE GF CALIFORMIA-—BUSINESS AND TRANSPORTATION AGENCY EDMUND G. BROWN JR., Governor

W = 1“
DEPARTMENT OF TRANSPOATATION
LEGAL DIVISION _ '
349 PINE STREET, SAN FRANCISCO 94104 .
t413) 9823130

MAY 2 7 1977

California Law Revision Commission
School of Law

Stanford Univeraity

Stanford, CA 9l305

Re: Tentative Recommendation Relating to Evidence of Market
Value of Property

Dear Commissioners:

The Legal Division of the California Department of Transportation
2;& analyzed the above proposal and makes the following comments
areon. :

Proposed Section 813{a1121 and Section 813(a}(3):

The owner of a lesser interest in the property should only
be allowed to teatify to the value of that interest where
otherwise admisasible; not the value of the entire property,
While he can appropriately be presumed to have special
knowledge of the value of his particular interest in the
praperty, this presumption is not appropriate if extended to
the entire sum of interests in the property.

The pernicious effect of the present provision in proposed
subsection ga){2) is heightened when taken together with the
provision of mubsection {2)(3) which would allow ;51,officar,
employee or partner designated by the owner of a Tesger interest
{1 such owner is a éofp%raf!ﬁhf.paFiﬁérHﬁIb“br“ﬁHIhcéFﬁErdeﬂ"
association) to testify to the value of the entire property
without demonstrating any particular knowledge as tc the value
of the interest owned, much less the value of the entire
property., Is the owner of each lease in a shopping center
going to be permitted to tesatify as to the value of the entire
shopping center? The effect on length of trial threatened by
this proposal 1s obvious.

We further believe that while asuch agents of corporate and
other associlate owners can offer appropriate testimony as to
use, character and operations of property, if knowledgeable
thereto, as foundational matter to be considered by expert

valuation witnesses, they should not be granted a presumption .. . . .

. ir c‘,'..l B
L ) "

- of knowledge of value of the property or interest therein.
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To permit them to testlify to value would be to permit time-
consuning, confusing and unrelliable evidence to go before
Juries and 18 not in the interest of Jjudlclal economy. The
law provides the trial judge with broad discretion in allow-
ing persons with special knowledge to testify to opinion on
such matters, This propcsal would eliminate that discretion,

Proposed Section 816{c}):

We feel this provision 1s unnecessary in view of  the
Judicially-developed standard that a trial court may in proper
exercise of its discretion admit any sale as comparable which
tends to "shed 1ight" on the market value of the property.

County of San Luis Obispo v, Bailey, 4 Cal.3d 518, 523 (Cal.
- Bupreme Ct, 1971). B " . ;

In subdivision (b) of Section 816, the Legislature has set

out the factors which the Court must weigh in determining
whether or not a sale 18 to be considered &8s comparable.

Iargely these factors were developed by the judiclary prior

to codification of the Evidence Code. By proposed subsection
{c¢), the Commission is inviting the Legislature to invade the
-particularly judiciel province of how to exercise judlcial
discretion in applying the factors set forth in subsection (b).
This is inappropriate., The issue cannot be evaded as attempted
in the comment which implies it is the appraiser's discretion
which 1s being addressed and not that of Eﬁe Judiciary. Plainly,
it 1s the judiciary's discretion which is sought to be controlled
by proposed Section 816(c). B :

Proposed Section Blg{b}):

The Department's Legal Division strongly opposes the proposed
addition of subsection (b) to Evidence €ode Section B19. At
page 7 of the study 1t 15 implied this provision is needed
because there may be no adeguate market data upon which an
opinion as to value of property may be based and that this

is8 " . . . particularly true in case of special use or
purpose property."” This 1s a non sequitur. Property does
not become special use property until it 1s developed to

such special highest and best use. What proposed subdivision
(b} deals with is land not yet improved to the highest and
best use contended for by the owner's appralser and for which

' no comparable market data 18 alleged to be avallable, The

general view of the courts has been that the very lack of

market activity in the area reflecting value for such contended
for highest and best use is & significant indicator that such
proposed use of the property 1s highly speculative or, at

least, does not reflect a higher value being paid for undeveloped
land. Proposed subdivision %b) would turn such lack of
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comparable data from a disadvantage to the owner's case for
speculative values into an advantageous springboard, allowing
him to enter into the realm of imagination 1imited only by
the ingenuity of his expert appraiser. The Department's
experience has been that there are very few, if any, velid
casesa of lack cf comparable market data reflecting purchases
for a contended highest and beat use which is real and
nonapeculative,

While the study (on page 7) indicates that proposed subsection
(b) provides only a "1imited exception" to the general rule
of Evidence Code Section 819, the limitations provided for

in subsectiona (1) and (2) of said proposed subsection (b}
are largely illusory. In reality, all that ia regquired to
walk through the looking glass intoc the realm of imagination
is that an appraiser contends that he cannot find adequate
market data reflecting the highest and best uge he imaglines
for the property. If the trial judge accepts this premise,
then the appraiser is permitted to build a value l1imited only
by his imaginative ingenuity. As well stated in a leading
case on the subject, where there wag not even any dispute as
to the highest and best use of the property, the final value
based on such a structure will seldom have any relatlion to
reality:

"*In this case, the property involved 1is
unimproved land, It is true that its high-
ezt and best use is for a shopping center,
Nevertheless, there is no shopping center
there todey. 1In arriving at their values,
the experts for defendant constructed and
operated an Iimaglnary shopping center;

they capitalized the imaginary rents from
Imaginary buildings to be constructed here-
after at imaginary prices to be determined
after the submission of imaginary bids,
based on imaginary specifications, not yet
drawn. Even the imeginary rents to be de-
rived therefrom were calculated for the
greater part on the basis of & percentage
of imaglinary gross business to be done in
thls Imaginery shopping center, under
imaginary, unknown economic conditions.

In exproprlation proceedings, no compensa-
tion is awarded for business losses, even
though the business is in actual operation
at the time of the expropriation proceedings.
No compensation ig awarded for the loss of
-actusl rents based on & percentage of
actual business being done, Sti1lless can
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compensation be awarded for speculative
and imaginary business losses. The only
‘compensation that this court can award is
the actual market value of the land taken
in the condition in which it 1s today and
not as 1t will be hereafter in a promoter's
dream ", State v. H,U.B. Realty Co.,

118 So.2d 360, 369 (L.A. Supreme CC. 1960).

This case is cited with approval in People v. Johnson, 203
Cal.App.2d 712, 717. 1In the Johnson case 1t was held that

the trial court committed preJudIcial error in permitting an
architect-planning consultant to testify to an economic
feasibility study whereby he purported to show The doliar
value a purchasor could afford to pay for land after &
specific improvement designed by him was bullt and commercialil:
operating upon it. In holding that the admission of evidence
of a specific dollar value for the land for a specific project
wag error requiring a reveraal, the court says beginning

at page 71i6:

"“The rule and the reasons therefore are
. clearly stated in the leading case,

Sacramentoc etc, R. R. Co. v, Heilbron,

al . =0, . , a5 follows:
' « « . this court by its latest utterances
has definitively aligned i1tself with the great
majority of the courts in holding that damages
must be measured by the market value of the
land at the time it 1s taken, that the test
1s not the value for & special purpose, but
the fair market value of the land in view of
all the purposes to which it is naturally
adapted; that therefore while evidence- that
it 18 "valuable" for this or that or another
purpose may always be ziven and should be
Treely received, the value in terms of money,
the price, which one or anofher witness may
tnink the land would brlng Tor this or that or
the other specific purpoee 18 not admissible
as an element in determining that market value.
For such evidence opens wide the door To un-
limited vagaries and speculations concerning
problematical prices which mizht under possible
contingencles be paid for the land, and distracts
the mind of the jury from the single question--
that of market value--the highest sum which the
property is worth to persons generally, purchasing
in the open market in consideration of the land's
adaptability for any proven use.'
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"The Heilbron rule hag been followed in the
later cases., In Qakiand v, Pacific Coast
Lumber ete, Co., I71 Cal, 307 (153 F. 70%],
the court sald (pp. 399-400): 'Appellant
"takes exception” to the language of this
court in the Hellbron case to the effect that
the value in Terms of money which a witness
might think the lands would have for some
speculative use to which 1t was not put, and
to which it might never be put, was not
legitimate evidence. In the Hellbron case
this court was not dealing wiTh the guestion
of the velue of land as evidenced by a present
use, but solely with the problematical values
[emphasis ours] sought by the wilnesses fo be
put upon the land for problematicsl uses
[emphasis ours]. If the exception to the
exclusion of this kind of evidence is well
taken, then it would be guite permissible
for the witnesses to say, "if oil were
discovered upon the land it would be worth
twenty thousend dollars an acre”, "if a gold
mine were discovered upon 1t 1t would be worth
ten thousand dollars an acre, "if a man wanted
to buy it and establish a town site it would
be worth three thousand dollars an acre™, and
so on, until such lnquiry in a condemnation suit
would bear 8 close affinity to Lord Dundreary's
famous question, "If you had a brother would he
1ike cheese?"! '

"In Long Beach ity High School Dist. v. Stewart,
30 Ca : : o R L .H., 2 s &
witness in the condemnation proceeding was belng
Interrogated concerning the value of the land

'for an industrial purpose!. The Supreme Court
held "[s;uch evidence was clearly inadmissible.”
(P. 771.

"That evidence of value, based upon a specific use
or upon an owner's projected plan, is not admissible,
see also lLaguna Salada etc, Dist. v. Pacific Dev, 4
Co., 119 Cal.App.2d 70, W5 [25T P.2d O49587; ?
Fast Bay Mun. Utility Dist. V. Kieffer, 99 Cal.

App. 200, 250-251 [278 P O76, P79 P, 1781

City of Stockton v, Vote, 76 Cal.App. 369, .
¢5§§553 {200 7. h0GT. For an out of state case ;
in polnt, see State of Loulisiana v. Hub Realty Co. 5
(1u60) 239 La. IBE TTIB 35.54 360, 3bg}.
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permitting Badgley to testify as to the specu-
lative value of $728,000 was prejudicial.”

The above statements from California cases asnd cases from
other jurisdictions emphasize the misuse to which this
approach to value is susceptible if allowed in eminent domain
litigation. While we are not familiar with the publication

of A, Ring, "The Valuation of Real Estate", relied upon in
footnote 27, page 7 of the study and in the comment to
proposed Section 819(b), we feel confident in stating that

this method of valuation is not a standarad technigque in

the valuation of inimproved Or underimproved property in
condemnation actions in the United States. "The capitalization
of hypothetical income method of valuation has generally been
rejected by the courts.” 4 Nichols on Eminent Domain (Revised
3¢ EdTtTon) §12.3121([3], page 162. (Emphasis added). See
also: City of Chicage v, Provus {I11. 1953) 114 N.E.2d 793,
795; Greenfield v, City of Philadelphia, 127 A. 768, 772;

City of Chicago v. Gledraltis, 15 .5.2d 577, 580; L'Etoile v
DIrector of Publlc Works (R.T.) 153 A.2d 173, 177: Port o

New York Authority v. Howell, 173 A.2d 310, 314, 1%t should

be noted that In many of these cases, the owner sought to Jjusti
the capitalization of hypothetical improvements toc arrive at tr
value of the land on the basis that there was no adequate marke
data to reflect the value of the land for the highest and best
use contended for.

The use of the hypothetical income approach by thosesophisticat
In valuation techniques is always utilized as one of many check
in arriving at a range of figures to be welghed by an expert
In arriving at an informed opinion on various valuation figure:
which may or may not be related to tfair market value as definec
in eminent domaln procedures. It is generally restricted to
actually improved property where the improvements have not
gyreatly deprecilated. See "The Appraisal of Real Estate”,
Sixth Edition, 1973, by the American Institute of Real Estate
Appraisers, pp. 381-385. Proposed subdivision (b) and its
supporting comments suggest that this method of valuation of
hypothetical improvements 1s the one single approved method

of arriving at fair market value of undeveloped land where
there allegedly are not comparable sales reflecting its
contended for most valuable use. Not only 1s the technique

the sole one presented, but its simplistic exposition in the
comment would overcompensate the owner and thereby encourace
owners to seek its use In emlnent domain proceedings. Accordir
to the comment, based on Ring, one would simply apportion the
net income imagined to be derived from the hypothetical improve
ment between the imagined improvement and the land and capitali
that amount apportioned to the land. No mention is made of
entrepreneur’'s profit and risk which is never reflected in the
fair market value of unimproved or undeveloped land before
development.
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"In applying this technique [the land residual
technique] the residual income to the land may,
in fact, be lmputable not only to the land, but
also to entrepreneurial increment or developer's
profit. Care must be taken that the portion

of the net income assigned to these items is

not capitalized into an indication of added
residual land value." The Appraisal of Real
Estate, supra, at p. 301,

dJurjes will elther be unaware that the residual attributable
to the land by the propcerty owner's appraisal reflects return
for entrepreneur's risk, profit and carrying charges which
gshould not be attributable to the value of the land before
its development or will improperly compensate the owner for
values reflecting such income flows on the basis of lost
expectancies of the owner because the land is being taken
from him by the agency. Thus, the owner who can successfully
persuade the trial court to allow the theory of valuation
suggested in proposed subdivision (b) and the comment thereto
would generally recelve greater compensation than the owner
who relles on comparable ssles or other reliable methods

of arriving at the falr market value of the land in its
unimproved or undeveloped condltion.

In addition to its potential "or causing verdicts reflecting
speculative and imaglnary values, propoused subsection (b)
presents severe procedural problems and guestions unaddressed
in the study or the comment. 7In requiring the .court to make t!
preliminary finding that there are no comparable sales reflect
ing the highest and best use for which the property 1is reasona’
adaptable and available, proposed subsection (b) is requiring
Judicial determinations of a preliminary fact normally solely
for the jury to determine in eminent domain cases, i.e., what
ig the highest and best use for which the property is reasonab
araptable andavallable? The requirement of this preliminary
finding brings into play Sections U401-403 of the Evidence
Code. Questions that remain unanalyzed in the study and the
comment to the proposal and, hence, unanswered are:

1., Is the gquestion of highest and best use taken
away from the Jury by prelimlnary findine of the court pursuan
to the matters required to be found by the court in subsection
(1) and (2) to subsection (b} of proposed §8197

2. After the court has made such prelimlnary
determinations, can the condemnor still contend for a differen
highest and best use than covered by the court's finding and
introduce the comparable sales data reflecting such use; or
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3. Does the court's finding force the condemnor to
value the land on the bastis of the highest and best use for
which the property 1s reasonably adaptable and available as
included in the court's finding under subsections (1) and (2)
and, hence, force the condemnor into the same capitalization
of imaginary improvements as utilized by the owner's appraiser:

If the latter 15 the case, then the right to Jjury trial on
valuation in cases dealing with differences in contended for
highest and best use of unimproved or undeveloped property is
severely fractured, if not destroyed, by the proposal.

For all the above reassons, we feel quite strongly that the

final recommendation to the Legislature on revisions to the

Evidence Code as relating to eminent domain should delete the
. proposed additlion of subsection (b) to Section 819,

As always, we appreciate the opportunity of presenting our

comments to the tentative proposals of the Law Revision
Commission in the fleld of eminent domain law.

Very truly yours,

- MFENTOH
Chief Counsel
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The Metropolitan Water District of Southern California

Offtce of General Counset ] . my 31' 1977

‘California Law Revision Commission
Bchool of Law

Btanford tniversity

Stanford, california 94105

Tantativt Recommendation Relating to

Evidence of Market Value of Property

Gentlemen:

We approve of your basic recommendation that there be
uniformity in property valuation in judicial procesdings and
that the provisions of the Evidence Code relating to market
valus in condemnation and inverse condemnation cases ba made
applicable to all proceesdings involving property valuation.
However, we object to two of the revisions to the code which
You propose, They are the changes you racommend in Evidence
Code Sections 816 and 819,

In our opinion, proposed Evidence Code Section 816 (c)
would, as a practical matter, nullify the salutary affect of
subdivimion (b)., wWith the mandate of subdivision (c) that "The
provisions of this sesction be liberally construed.,.”, it is
difficult to believe that any court would disailow the introduc-~
tion into evidence of any comparable sals used by any witness who
has been qualified to testify as to market value as an axpart,
It has been our experience that under the present law, judges
have construed “comparability" liberally, and we fear that if
the code is revised as proposed, there will no longer bes any
Judicial check.

We feel that the proposed change in Evidence Code Section
819 would permit highly speculative opinions of market value,
It would ba extremsly difficult for a court to “"restrict" the
recomnended extension of the capitalization approach to valua-

o

LEEE Suanet Boulevard, Eos Angedes, Calif. 7 Mailing atddross: Box 54153, Los Argedes, Calif. 90054 / Telephone: {219 626-4282 l .
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tion to "mppropriate cases", as contemplated by the Commission, when
an expert testifies that the requirements of subdivisions (a} and
(b} have baen met so as to mmke puch evidence admisaible,

Very trp1y yours,

Robert P, Will
Gensral Counsel

,e_e&.&__

hn B, Read
puty General Counsel
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CFFICE OF

CITY ATTORNLEY

CHITY HALL EAST
LOS ANGELES. CALIFORNIA 80012

BURT PINES
CITY ATTORNEY

June 8, 1977

California Law Revision Commission
Stanford Law School
Stanford, California %4305

re: Comments Re Tentative Recommendation
Relating to Evidence of Market Value
of Property

Honorablie Members:

The following are the comments of the under~
signed relating to the subject "tentative recommendation.”

My comments are as follows:

There appears to be ho reason why .the rule
relating to determination of real property valuation in
eminent domain should not apply to real property valuation
when other issues are involved. Therefore, the changes in
Sections Bl0 and 811 appear to be desirable.

We question the use of the words "'‘market
value' or 1ts equivalent” in Section 811. Your comments
make it clear that you are speaking of other words which
are used to describe "value of property." Perhaps that
would be a better phrase. I would suggest that the sec-
tion read "This article is not intended tec alter or change
the existing substantive law, whether statutory or deci-
sional relating to the determination of the value of
property, whether denominated 'market value', '"market
price’, 'actual value', or Blmilar term."

Section 813 as it now reads and as it is pro-
posed to be amended is a strange sectlon. Subsection (a)
{2) and {3) purporits to allow a perscn to testify as an
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"expert witness" because He 1g an owner even though he has
no knowledge of the subject of his testimony, but because
he falls within a particular category of "owner." Prior
to Bection B13 becoming effective, the courts prohibited
an "ignorant® owner from testifying, (See Layne vs.
Malmgren, 99 Cal.App.742, 745 {1929}. An owner 1is
enerally permitted to testify as to value because such
owners generally have some familiarity with property
values in the neighborhood of their property. But a per-
son who did not have such knowledge was not permitted to
testify.

erty values. Perhaps, the owner's testimony should be
prermitted unlessg the opposing party establishes, by voir
dire or otherwise, that the prospective witness does not
have adeguate knowledge to express an opinion of value.

Similarly, a corporate officer or employee
should have knowledge of the value of the property under
consideration. It is not merely enough to have knowledge
of the "character and use of the property.®

I believe the staff ig incorrect insofar as it
states in the text of the recommendation that the owner of
a lesser interest than a fee may "find it necessary to
testify to the value of the entire property.” (See page 5
of "Tentative Recommendaticn") To the contrary, Section
1260.220(b) of the Code of Civil Procedure provides that;

"Nothing in this subdivision limits
the right of a defendant to present
during the first stage of the pro-
ceeding evidence of the value of,
or injury to, his interest in the

~ property."

I believe it is not hecessary and not desir-
able that a lessee be permitted to testify as to the value
of a property in which he hag only a small interest, and
when he has no special knowledge of the property value,

In such case, and if he ig knowledgeable as to vaiue, he
should be permitted to testify as to the value of his
leasehold estate.




California Law Revision Commission page 3

Therefore, Section 813 should not be broadened
to the extent proposed in the tentative recommendation.

Though we are in agreement that the
"comparable salez" which an appraiser may utilize in
reaching his opinion of value ahould not be unduly restric-
ted, we are not in agreement with the term "wide discretion
in the selection of comparable sales" proposed for inger~
tion in Section 518. Though such sales are intended to be
only the "reasons" for the expert's opinion of value, they
are placed into evidence and often considered by the court
or jury as direct evidence of value.

At the same time, we believe appralsers should

be permitted a wide discretion in the selection of apprai-
sal methods. OFften such methods require rellance upon
saled of properties which are not comparable, (See Retlaw
Enterprises Inc., 16 Cal.3d 473). Where the appraisal
process dictates use of "unconventional methods" the
appraiser should be permitted to use same, to explain them
to the jury, but not necessarily to place the sale prices
or other data into evidence. OFf course, this should be

subject to intense cross-examination, and the limitations
on direct examination should not apply to cross-examination,

However, I believe the major problem with the
recommendation relating to Section 816 ig that it attempts
to correct a limitation contained in Section 816(b} by a
statement in 816(c} that a limitation is not intended, 1
would suggest that Subsection (b) should be rewritten in
entirety. Essentially, it should provide that sales may be
relied upon in reaching an opinion of value if they "shed
light" on the value of the broperty in litigation. Proper-
ties which are dissimilar in slze, or in improvements, or
which are distant from the property being valued are often
relevant to the value of a subject property, depending upon
the nature of the property being appraised. For example,
the prices at which industrial properties in West Los
Angeles sell for affects the value of such properties in
Central Los Angeles, and can help an appraiser determine
the value of a Central los Angeles property if closer
properties have not recently sold,

In short, the expert witness is the person best
able to determine what ahouIs be considered in reaching an
opinion of value, The court must, in each individual
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circumstance, determine whether the opinion is adequately
supported and whether the person 1s, in fact, an expert.
Legislative limitations upon what the expert may or may
not conslder are intrusions into the expertise of the pro-
fession involved.

Section B19 seems to have been intended by the
original drafters and by the Law Revision staff as a
"catch-all" to permit the use of "non-conventional®
appraisal methods when the more common appraisal methods
do not furnish an adequate basis for valuation. The sec-
tion, as it now reads and as proposed to be modified,
contains several ambiguities and inconsigtencies., They
are:

1. Is the "net rental value attributable to the
land and existing improvements" to be used as a basis for
valuation, even though there is a different "rent reserved"
in an existing lease (Section Bl7)? It would appear that
appraisal practice would require that the appraiser deter-
nine that the existing rent does not represent "rental
value" before being able to use some "imputed" rent.

2. Though the added sections broaden the dis-~
cretion of the appraiser in selection of appraisal methods,
wea do not believe they go far enough. You may have selec-
ted the least relilable alternative, i.e. capitalization of
income from an imaginary building. ZKnother method used to
determine land value is a "subdivision study.” This is
more reliable than capitalization of income from an imagi-
nary building because it involves twc less gteps. A
"subdivision study" involves a determination of what the
property would sell for if developed and/or improved, such
as a single-family resldence subdivision with conventional
wood frame and stucco homes, and then deducting from the
imputed proceeds the cost of construction, development, and
holding costs. "Capitalization of income" requires, in
addition, an estimate of rental and of expenses.
"Subdivision Studiesa” are used guite often as a check upon
the comparability of acreage sales, It allows the apprai-
ser, with the assistance of an engineer, to determine
whether a particular property is capable of being developed
in the game manner as the comparable properties. We be-
lieve this method is used more commonly than capitalizing
the rental value "if improved."
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Section 822 contains limitations upon the
material an appraiser may rely upon in reaching his valu-
ation conclusion. Insofar as these exclusions relate to
public policy rather than legal opinions as to what is or
is not reliable evidence of value, they are appropriate.
For example, the assessed value of property is not a
proper basils for an cpinion because it is a "hearsay"
opinion of value, an opinion of an unknown appraiser made
at an unknown time and invelving considerations which may
not be present in the subject acquisition. The prohibi-
tion against coneidering certain noncompensable ltems is
also based upon a legal determination that certain items
of loss or certain items which add value are not compen-
sable. However, the prohibitions against use of listings
or offers to purchase, the prohibition against use of
opinions of other property, and the prohibition of con-
sideration of trades seems to me to be unwarranted intru-
slons into the appraisal profession.

For example, a market is made by offers to
sell and offers to buy. The offers to sell establish the
upper limits of price, because persons will not pay more
for property than the price for which similar properties
are listed. Sellers will not accept less than the amount
offered for similar properties. Proper appraisal practice
allows listings and offers to be considered for those
limited purposes. Because they can be misused, and have
been misused in the past does not justify a total pro-
hibition against a proper use.

With respect tc the appraisal not being based
upon "an opinion of value,” appraisers always do this when
they analyze comparable property. The appraiser must
determine whether the subject is better or worse than the
comparable. This involves reaching an opinion of the
value of the comparable property, even though not so
stated. Often, the appraiser would be greatly assisted if
he were able to consider an improved sale when valuing a
vacant property, and "appraise out" the improvements to
determine the land price. This procedure 1s often much
more accurate than attempting to value a vacant parcel in
a fully-improved ares by reference to parcels located a
substantial distance from the subject property.

Regarding trades or exchanges of property,
often there need not ke an appralsal of the other prop-
erty. Often the property which was traded is thereafter
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gsold for cash and a monetary sale price established. Even
when it is not, there may be situations where it is easy
to appraise one property invelved in the exchange so that
the equivalent cash consideration is determined without
substantial conflict. In such case, the appraiser should
be permitted to rely upon the exchange as a basis for his
vpinion.

In other words, some of the prohibitions of
Section B22 eliminate acceptable methods of appraising
real property because of opportunity for abuse by some
appraisers, The exclusion of such methods, however, also
inhibite the ability to rebut an unsupported or invalid
appraisal.

Should your Commission desire further thoughts
upon any of the matters expressed above, please do not
hesitate to call upon me. I will be pleased to appear
before your Commission and/or to amplify my remarks by a
further report, should you feel it necessary.

Yours very truly,

BURT PINES, City Attorney

By ,;;52;:ang;a;g5%2§;%§5f%f§:

Norman L. Roberts
Apsistant City Attorney

NLR1jm
485-5414
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Callfornia Law Revigicor Commissglion
Stanford Law Sehool
Etanford, Californis 24305

Gentlemen:

Pursuant to vour request to Mr, E. . Willlams, County
husensor, for comment on the tentative recomuendation to
apply the Evidence Code pruviaione relating to valuation of
proparty in eminent domain and inverse condemnation proceedings
to other types of actlonsg in which market value of property
is an lsgsue, we wish to express our Jdeep ocongern as to the
effect of your recommendations on p*oparty tax matters, To
reguire the application of technical rules of evidence in
Amsesament Appeals Board prouueéinga, contrary to Revenue
and Taxatlon Code § L60%, would work a cansiderable hardship
on home owner applicants for egusllzation and would unduly
regtvict the informal process of haazlug officer proceedings
an set forth in Revenue and Taxatlon Code § 1836 et seqy.
hdditionally, w2 note your recommendations do not address the
isaue of modificaticn of the procedural rules of hearings of
the State Board of ¥guellzatior wherein the Assessor may appear
as a party. We suggest iurther roview be given to the full
effect of implementation of your recommendations in property tax
matters before thouse re”cmmanﬁations are submitted to the
Legislature., We would be pleaged bo provide further comment
on speclfic ipaves Aszaling with properuy tax matters if you
gydesire.

Very trialy vours,

DALy L. ULAHRK, Ccun“y Counaal
e B """’5’ - S ::?
JACHE imJER, Deputy

oo: B, C. Willilams,
County Asuesaor
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California Law Revision Commission T lMom . Beos
‘8chool of Law : . BIANE K EARTOL
- '‘Btanford University
Btanford, California 94305

" Res Tentative recommendation relating to evidence of'markeé'valw
' of property. : IR

Gentlemen:

'Having studied your proposed revisions for Sectlons-810-822 of the

 Evidence Code, we have received one impreasion that causes us- som
reservation., It appears from the introductory comments and the com-
ments to Bectlions 810 and 811 that it ie the Commiseion's intent that
these rules be made applicable to hearings before ‘county boards of
edqualization or assesgment appeal boards. However, it does not ap-
‘pear from the proposed revisions or comments thereto that the Com-

-migsion is fully appreclative of the statutory and factual contexi
in which these beoards must function, R o

-Article "XIIX, Bection 16 of thig state's Constitukion provides foi
the creation of county boards of equalization or agsessment  appeal
boards and specifically provides that the county board of  auper-
visors shall "adopt rules of notice and procedures for those boarde
as may-'be required to facllitate their work and insure uniformity ir
the processing and decision of equallzation petitions." The appli-
cability of the Evidence Code to the conduct of hearing before one of
these boards would, then, be a matter to be determined by the county
board of supervisors. 8ection 1609 of the Revenue and Taxatian Code
Btatesn:

The hearing need not be conducted according to
the technical rules relating to evidence and
witnessea. Any relevant evidence may be admit-
ted If it is the sort of evidence on which re-
spongible persons are accustomed to rely in the
conduct of serious affaire, reqgardless of the
existance of any common law or etatutory rule
~which might make improper the admission of such
evidence over cbiection in civil actions.



CLRC 2 May 31, 197

Conesistent with this constitutional and statutory authority, th
Board of Supervisore for Riverside County has specifically made th
rules of evidence inapplicable to hearinge before the two assessmen
appeal boards for this county..

The principal conglderation for the Board of SBupervisors in makin
the rules of evidence inapplicable is the informality of such hear
ings. All matterp are heard by three member board consisting of la
{individuals. In ninty percent of the hearings, the applicant repre
sents himself, and a representative from the assessor's office make
his presentation without benefit of counsel. To make the rules o
evidence applicable to what is essentially a lay hearing would serv
to frustrate one of the more important purposes of the assessmen
appeal board - to provide a forum at which the taxpayer, without th
need of representation by counsel, msy challenge the amsessed valua
tion of his property..

Beyond the statutory and factual context of such hearings are th
rules of valuation set forth in Title 18 of the California Adminis
trative Code and made applicable by Rule No. 1 of that code to count
boards of equalization and assessment appeal boards when equalizin
property values., Whether these rules of valuation, which do encon
pass the comparative sales, reproduction and replacement cost an
income approaches to value, are to be termed “"special rules relatin
to value® which would pervail over those provisions in Article 2 ¢
Chapter 1 of bivision 7 of the Evidence Code (Sections 810-822) is
matter that deperves comment by the Commission.

Because of the wvolume of matters heard annually by either count
boards of egqualization or asmsessment appeal boards, we feel ths
pome comment as to the applicability of the proposed revisions ¢
Evidence Code to such hearings and their relationship to the valus
tion rules in Title 18 of the Administrative Code iz needed.

More specific objections by members of our office have been:

1. Subdivipion(c) of Bection B16 and subdi-
vision{b} of Section Bl% are felt tc open
the door to excessive speculation as to
value of property. While the courts pre-
gently have great discretion as to the ad-
misaibility of evidence indicating com-
parable value, to expresely state that the
court has such discretion ie likely to re-
gult in the court's exercieing little, if
any, discrimination In admitting such
evidence, Bubdivision(b) to Bection 819
is felt to allow too much speculation aa
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to value even given the proposed guide-
lines presently incorporated.

2, Bubdivision(c) ©of Section 822 appears to
allow an applicant contesting his amses-
sed valuation to use the assessed values
of other properties as comparable indica-
tors of value. Because all properties in
a county are not reappraised annually but
rather are appraised in small sectional
units once every four or five years, it is
poasible for an applicant pursuant to this
subdivision to cite an assessed value
which 18 not truly reflective of current
market values, This would allow a basis
for comparable valuation that is not pre-—
sently recognized either by the Revenue
and Taxation Code or Title 18 of the Cali-
fornia Administrative Code.

Very truly yours,

RAY T. SULLIVAN, JR.
County Counsel

7 e
o "ﬂ!-ﬂt('}{/u ny ':“\-7’“”\.{.’)
By £

Timothy' ./ Davis
Deputy County Counsel

TIDpai
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RICHARD M, BETTS, ma), sava, ass 'g?goﬂé;lt mtz'n Buliding
ati veriug
PROPERTY ANALYSIS Herkeley, Callfornia BAT04
(418) BAB-BDBE

May 31, 1977

California Law Revision Commission
School of Law .
Stanford University

Stanford, Californlia 94305

Re: Tentative Recommendation #63.70
Evidence of Market Value of Property

Dear Peoplet

I wish to express sharp concern about the above-refesrenced
recommendaticn., Fundamentally, I seriously doubt the advisability
of applying the existing Evidence Code restrictions on valuation
evidence to appraisals for property tax purposes. In my opinion,
the Code is too restrictive, (even with the proposed amendmente),
whether for eminent domain oy elsewhere. 'Thie reatrictiveness is
exacerbated, in my view, &he’the types of properties (special
purpose; personal property) often argued in property tax hearings,
but which are commonly settled ocut in eminent domain.

As examples of excessive restrictiveness, 1 cite gection 81%(b}, a
amended, and comment that the admissability of a hypothetical inco
analysis should be based upon the judgment of the expert witness,
not upon the ocourt's attempt to determine whether or not the marke
data is "adeguate,” This should be & matter of the weight of the
evidence, in my opinion, I qucte favorably the commission's
language on page & about a similar lgsue : "it 1s better to have
all relevant evidence available to the trier of faét than to have
insufficient evidence.,"”

T cite section 822(b) ag being similarly restrictive, ln blocking
use of options, offers, and listings as a basis for an opinion

of value., I have had several appraisal experiences where guch evi
dence, {typically at a time of sharp market change, with an absenc
of sales), was critical to reaching any estimate of value., I woul
again favorably quote the commission’s p.6 language cited above.
See also, The Appraisal of Real Estate, A.I.R.E.A,, 6th edition,
A.I.R.E.A., Chicago, 1573, p.279: "The market data approach... is
a process of comparing market data; that 1s , prices paid for
aimilar properties, prices asked by owners, and offers made by
prospective purchasers or tenants willing to buy or lease.,” GSee
also, General Appraisal Manual, Assessor's Handbook AH501, Assesgs-
ment SEandards Ulivision, Calitornia State Board of Eguallzation,
Sacramento, 1975, p.39: “The comparative sales approach...uses
direct evidence of the market's (people's) opinion of the capital
value of the property...the approach may consider ligtingas, offers
options, and the opinions of owners, realtore and appraisers as to
the selling prices properties could command." (emphasis added. )
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Further, I believe that the amendments proposed here may conflict
with ex{ating language of the Revenue and Tax Code, and with
provisiocna in the Property Tax Rules and Requlationas of the Admini
trative Code. 1If these recommended changes would apply the revidge
code to property tax hearings, should not possible conflicts with
the R & T Code and Property Tax Rules be carefully discussed in th
recommendations? '

Next, allow me to point out that the language of existing section
B2Z{e) is needsd to handle eminent domain cases, but could cause
confusion when applied to property tax cases. Application to suit
involving alleged property damages would alse be confusing.

Finally, section 822 (d) precludes using, as a basis for an opinio
of value, an opinion as to the value of any other property or pro=
perty interest. This language is, in my judgment, either ambiguou.
or elpe errcheous. One example ies the occasional need to estimate
the leasehold interest, by first valuing the fee and the leased
fee interests, and subtracting them. 1 interpret B822(d) as blocki
this avoepted appraleal technique. A worse example is the need to
adjust a sale for, say, seller financing, The process, very simpl
18 to arrive at an opinion of what the comparable would have sold
for if it had been s0ld for cash . Again, this is not allowed,
under an exact interpretation of 822(d). In fact, any adjustment
to a sale, conslsts of an opinion as to the value af*%hat portion
of the property, be it an extra room or an extra lot. The latter
apparently would not be admissible under 822(d) ,even if backed by
substantial cemparable salez evidence, '

Since Section B22(g) rests upon B22(d), I must also challenge it.
No appraeiser will deny that trades or exchanges can be very mislea
ing sales. However, I again cite the commission's language on p.6
such evidence should not be precluded, rather, the emphasis should
be on proper cross-examlnation to challenge the weight of the
evidernce, _

In the hope that knowledge of my qualificatione may assist you in
evaluating this letter, a copy of them is appended.

Richard M. Betts

Encl: qualifications,

PROPERTY ANALYSIS



QUALIFICATIONS OF RICHARD M, BETTS

EDUCATION - ACADEMIC
Bachelor of Sclence and Master. of Business Administration Degrees,

Real Estate and Urban Land Economics major, Univereity of
California, Berkeley, 1962 & 1963.

EDUCATION - PROFESSIONAL »
Education Seminars and Conferences: University of Calif. Extension

American Inetitute of Real Estate Appralsers, including AIREA exa
or. wourses 1,2,4&8; Educare course I Society of Real Estate
Appraisars; American Society of Appraisers; Calif, Real Estate Ce:

PROFESSIONAL AFFILIATIONS
Member, American Institute of Real Estate Appraisers (MAI #4840)

Senior Member, American Soclety of Appraisers (ASA) {Real Estate}
EEHTE?"FEET"Freggrt Appralser, Soc, of Real Estate Appraisers (SR
Hember, Panel of Arbltrators, Amcrican Arbitration Association
Author, "The Essentials of Real Estate Economics,® with Dennis
“McRenzie, John Wiley & Sons, 1975,

Instructor, Heal Estate subjects, School of Business, University of
California, Berkeley: Extension Divieions, U.C. Berkeley and U.C,
Santa Cruz; Merritt Community College; and Society of Real Estate
Appraisers.

PROFESSIONAL ACTIVITY
AIREA, member, National Editorial Board, 1975 and 1977} chair,

Uhapter Academic Liaison Committee 1976,

SREA, President, East Bay Chapter 54, 1976-77; V.P. 1974-75 and
1375-76; Director 1971-74,

ASA, member, National Education Committee, 1972-1977.

APPRAISAL EXPERIENCE
8ince 1963, sppraisals in excess of $321 miliion:

Commercial - volume over $32 miilion

Industriay - volume of $15 million in value

Apartments ~ over $11 million in large complexes

Bpecial ¥ oae - valuation of 19 miles of coastline when developed
valuatioh o 4 million convalescent hospitals

Expert Witness - Teatimony in Alameda, Contra Costa, San Francisco,
“Ban Mateo, and Santa Clara Countles, Property tax appeals, aminer
domain and damage sults.

CLIENTS
Either individually or asscciated with other appraisers including:

City of Berkeley; City of Foster Clty; Wells Fargo Bank; Union Bar
Central Bank; First National Bank of San Josey Singer Company) SCh
Corporation; Lee Hotel Corp.; Coopers and Lybrand, CPAs; Homeguity
Inc.; Executrans; and numerous private cliants,

2~-28-77

PROPERTY ANALYSIS
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- SYATE W DALTOEMIA
STATE BOARD OF EQUALIZATION o 2E0R01 |

O N OSTHERY, SACRAMEINTG, CALIFOENIA
(F.O. BOX 179¥, SACRAMENTO, CALIFORNLA 935808

(916) 445-4380
' May 31, 1477

Celifornia Law Revision Commission
School of Law

Stanford University

Btanford, California 94305

Dear Commiseioners:

Re: Tentetive Recommendation Relating to
Evidence of Market Value of Property

111
Serond Clatrict,

WLIAM M.
Third Dintrier, %

Ri~HARD
Paurty Diatebet,

KEMNE
Controller, 3

LA A
Exaruvtive

In accord with your note that forwards the subject
Recommendation we are responding with this general request for
further reviesion. Although we agree in principle that common-
ality in the market value mtandard is both essential and
desirable and that the rules of evidence leading to the deter-
mination of that stendard should alsc be of egqual application,
we £ind that two silgnificant problem areas have been overlooked

in the draft of the Tentative Recommendation,

Firat, it should be pointed out that the Commission
has not expressed any reference to Part 3, Chapter 1, Articles

1 through 4, of the Revenue and Taxation Caode.

This Part deals

with the initial gquasi-judicial appeal of local ampbessment made
for the purpose of ad valorem taxation. Thege hearings are
indispensable to the ultimate determination of value and are
mandated by the judicial requirement of exhaustion of adminig-

trative remedy prior to the commencement of

will note that section 15§59 specifically cal
hearing and in essence restates the buslhess
fact, the majerity of hearing applicants are

litigation.
ls for an informal
hearsay rule.
single family

You

In

homeownera that appear in pro per although the hearings are
equally appilicable to attorney represented, sophisticated tax-

payers,

The Recommendation does not expressly state whether
the proposed statutes would apply directly to theme assessment
appeals nor does it address the guandry which would be faced
by a reviewing court attempting to apply the statutes to an
inform#l record within the confines of the substantial evidence

rule.
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Secondly, proposed Evidence Code Sections 816 through
822 deal with very specific methods of valuation that conflict
with existing rules in the area of ad valorem taxation. we
would invite your attention to Title 18, California Adminigtrative
Code, Subchapter 1, sections 1 through 60, which control the
exiating methods of local assassmént employed by County Assessors
and similar assessment of public utilities and other state
&8sepnees that are agsessed by the State Board of Equalization.
We have presently undertaken an intense study of these confliicta
by our technicsl ataff and upon completion we will submit a
detalled report and recommendation for your conaideration.

you delay further implementation of the proposal pending receipt
of our comprehensive report. In iight of our constitutlonal

and statutory duties relating to ad valorem taxation, we would
appreciate direct communication on further progress of the
Recommendatlon as it proceeds to fruition.

Very truly yours,

Chief Counsel
JIDtfp

cc:  Mr. Joweph Kase, Jr. _
Asmigtant County Counsel, San Diego County
Chairman, Taxation Study Bection, County
Counseler Association

Mr. Kenneth A. Ehrman, Chairman
Property, Salea and tocal Tax Committee
The Tax Section of the State Sar of California
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WILLIAM 3. BEMNETT
Third (Hatrict, San Kokl

RIFHARD MEVIMS

J‘une 28 , 1977 Fourth Disttict, Punadano
KENMETH CORY
Contrailer, Bacraments

W. W, DUNLOP
Frueitive Bacratary

Callifariia Law Revicion Commismion
Schoosl of Law

Stanford Univerasity

Btanford , California 94305

Dear Commimgioners:

Re: Tentative Recommendation Relating to
Evidence of Murket value of Property

In furtherance of Mr. J. J. Delaney's May 21, 1977,
letter to vou, attached plesse find our staff'y Report
and Racommendations concerning effects the propoped amend-

ment and

extansion of Evidence Code Sections 810 through

822 would have upon exiating rules in the area of ad
valorem mroperty taxation.

Ae has been noted, the tentative recommendation does not
expressly atate that the proposed eections are to apply
to loval assessment appeals or to proceedinge bsfore

this Board. While this Board is of the aiinion that the

recommandation should not apply thereto,

f your intent ie

otherwise, the Ropori: and Recommendationa ehsuld receive
your £ull coneideration.

If we can be of further assistancs to you in this regard,
pleage do not hesitate to call upon us, Meanwhile, we
would appreciate baing informed of the progreass of the
Cormimsion ar it proceeds with its propoasal.

DDE RW

Very truly youras,
JECH #4128

Douglas D. Bell
Sxacutive Secretary

Attachmont

(nle 8

Mambers of tha Boerd



REPORT AND RECOMMENDATIONS PERTAINING TO
CALIFORNIA LAW REVISION COMMISSION'S TENTATIVE RECOMMENDATION
RELATING TO EVIDENCE OF MARKET VALUE OF PROPERTY

The Commiszion tentatively recommends that Evidence
Code rules relating te value in eminent domain and inverse
condemnation cases be revised and extended to all cases where
the market value of real property and intanglble perscnal
property is in issue. an pointed out in Mr. Delaney's May 31,
1977, letter teo thae Commierion, the Commission hag not expreased
any reference to that part of the Revenue and Taxation Code
pertaining te local assessment appeals or considered the effect
the revision would have upon existing rulee in the area of ad
valoram property taxation, Additionally, the Evidence Code
rules are not compatible with those presently employed by the
Board in proceedings which it entertains, for example, in the
assesament of the properties of state~assesdgees. Thus, it is
possible that the Commisgsion did not intend that these rules
would apply to such administrative proceedings but rather, would
be confined to proceedings before the courts. 1f 80, consideration
must be given to the relationship and operation of rules
relating to value in administrative proceedings and to such
rules in court proceedings. If not, mubstantial revigion of the
Evidence Code rules is necassary to preserve the integrity of
administrative bproceedings, as presently conducted.

Assuming that the Evidence Code rules are intended to
apply to all proceedings, inciuding administrative proceedings,
in which market value is an issue we point out the following:

Bection B8ll. Under this section, “value af property"” means
market value. For purposes of ad valorem property taxation,
market value iBs not the only atandard of value, however. Alao
pertinent 1s "full value', fair market value or such other

value standard as prescribed by the Constitution or Iin the
Revenule and Taxation Code (§ 11C.5). Such valpe standards are
utilized, for enample, in the assessment of open-gpace lands,
timber land preserve rroperties, and histariecal properties.
Accordingly, while the comment to Seetion Bll indicates that

the Evidence Code Secticns sre to be extended to all cases where
4 market value standard ieg used to determine value and references
110.5, "value of property” should be redefined to include the
"f1ll value” concept employed in conjunction with the assess-
ient of specific types of propertics.



Similarly, ne mention {s made of the irade level
concept which is utilized in the valustion of personsl property.
Such concept is found in Board rule 10.. For purposes of
vlarification, consideration should be given to the addition to
the Evidence Code of language pertaining tc the use of this
concept.

Section 812. The section provides that it is not intended that
existing statutory law interpreting the meaning of "market
value” or ite equivalent be charged or altered. As indicated in
the comment to Section 612, the "full value® concept and
applications thereof are 4o be included by the term “or its
equivalent". To avoid any uncertainty in this regard, however,
specific language concerning the “full value" concept should he
added to the section.

Section 813. fThis sectlon identifies those who may testify as
to the value of property. However, it ig unclear that certified
appralsers of either assesrsors' staffs or of the Board's staff
would be witnessea qualified to express opinions of value., To
avaid any uncertainty in thisz regard, specifiec language estab-
lishing that such appraisers are witnesses qualified to express
opinione of value should be added to the sention,

Sections 815 and Bl6. These sections pertain to when a witness
may take into account information concerning any sale of or
contract te sell and purchase proparty. PFor ad valorem property
taxation purpoeers, however, section 402.5% of the Revenue and
Taxation Code limits the use of such sales to sales made "near
in time to the lien date". sales not more than 90 days after

the lien date. Presumabiy ii1is would be an instance in which a
special rule would prevail over the Evidence Code mections.

In considering the use of aales prices, Board rule
3{b}) providee that an epsessor shall consider *he pricer at
which fractionsl interests [ the property or comparable
properties have recently szold and the axtent to which such
prices would have besen iacreased had thers been no prior claims
on the assets [the stock and debt approach]. No provision is
made for the use of the atock and debt approach in the Evidence
Code sectlons, and an additional section should be added to
recognize the use of this approach.

Section 817. Although reviaed, this section is not sufficlent
in scope or in detail o encompass the concepts and principles
utilized for purposes of &d valorem nroperty taxation.




The section provides for the use of actual rents
{fixed rental amounts or rentals based on percentage of gross
sales) to develop an income stream for a subject property that
can be capitalized into an indlcetocr of market value. In its
present form, the section is limited to application of the inceme
approach to rental income property types, for example, apartments,
office builldings, retall stores, etc.

Proper apprailsazl theory, however, supports the use of
the income approach oun any preperty that will be bought and
gold on the basis of ite income produclng capabilities. Many
income-producing properties are not owned and designed for
landlord and tenant relationships, for example, motels, golf
courses, skl resorts, water cowpanies, cable TV's, publlc
gtilities, ete. On guch prowerties it ls proper to develop a
net lncome etream by starting wlth groass antlcipated operating
revente and deducting legitimate charges against the income
mtream, This techoique hag ailso been commonly used in appraisals
of utility properties.

The section reguires major wodifications to be applicable
to ad valorem property taxation. 'Thus, all technigues for
establishing or attributing an income stream to a subject property
should be included in the Bectiovn. See Board rules 8{e) and
25(h), third parsgraph, in this regard. In addition, a preciee
definition of economic income should be included. Such definition
would have to be broad encugh to vover the effect of enforceable
vregtrictions on income aisc, however. See sectlon 423 of the
Reverune and Taxation Code, for examgle.

2ection 818. HNo change ls contemplated in this section, which
provides for the use of comparable rents to develop an income
stream that can be capltalized into an indlcator of market value.
However, the emphasis wupon whether the witness is to take into
account as a basis For his opinion ¢ha rent reserved and other
terme and circumetancos of any lease of comparable property

should be increased such thuat "shall” rather than "may" is
atilized to describe the taxing into account. Alsc, for ad
valorem property taxation purposss, of concern Is a determination
of economic rent and the valuation of the fee simple unencumbered
rights pertaining to an entire property, as opposed to a
determination of the current value of apecific rights held for
eminent domain purpeses and for which a value of only a portion

of the entire righte is contemplated. FEconomic rent and pertinent
conmiderationg theretn are diszuszed in Beard rules 21(g) and Ble).

See alepe comments to Seckion 817 above.



Section 819. Although revised, this section also ig not sufficient
in scope or in detall to ancompass the concepte and principles
utilized for purposes of ad vaicrem property taxation.

Propomed subsection “b" selects only one aspect of
"The Income Approach to Value® utilized by appraisers in valuing
real property. BEven then, the court is to determine that two
qualifying requiremente have been met before the use of the Land
Rezidual Technigque can be applied in estimating a property's
value, _

It ig not uncommon For appralesers to utilize hypothetical
highest and best use improvements in order to derive residual
income to capitalize into land value, Typlcally, thie cccurs
in areas of intense urban usage that have been fully developed
for many years, for example, downtown areas of older communities.
It may also be used to value vacant land in an area where little
sales activity has occcurred, such as in the valuation of subdivision
landg.

The above examples are just two Land Residual Technigues
utilized in the valuation of property. Other techniques
commonly used in the appraisal of income~producing properties
include Direct Capitalization, Building Residual Technique,
Property Residual Technigue, Mortgage--Bguity Analyais, and
Leased Fee--Leasehold Analysis. In addition, the section should
include proper methods for deriving capitalization ratem to be
used in the various methods of capitalization. See Board rule
B8 in this regard.

Thus, all methoda of rapitalization accepted for ad
velorem property taxation purposes should be inclutled in the
gection and made available for the use of witnesues qualified to
express opinions of vaiue.

I

Section 820. No change in this section is contemplated. However,
no recognition ie given to the use of the historical cost or
historical cost leas depreciation approach to value. Thus, a
provision similar to that of Eoard ruie 3(3) should be added to
this section or added as an additional soction to recognize the
use une of thie approach.

Section 822. This rection eete forth matter which is inadmissible
a8 evidence and is not a2 prouser bagias for an opinion as to value
of property. Most of the provicione therein set forth, however,
ara not compatible with practices presently utilized in the
valuation of properiy for ad valoram property taxation purposes.
Commente to the specific subsections foliow:




la} %his provieion would prevent conslideration of the
price or other terms and clroumestances of an acquisition by a
public vtility which could take thu property by condemnation,
thereby eliminating public utility purchasen from conmideration
of any kind. An axception for such purchases should be made in
this provision. :

{b) Occasienally, ihe Price gt which an offer or option
to purchase or lease the property or property interest being
valued is considered by the appralser. This cption should
remain available to the apprajisoy, '

(&) This provision has thae effect of eliminating the
use of the stock and debt approach (Board rule 3 (b} whereby
the value of atock and debi i ascartained and utilized am a
measure of valus of +he property or property interast, Thisg
approach is particularly aseful in the agsgaasment of the
properties of gtate-agsemeces.

{e}. All things, ineluding the influance upon the value
of property or bProperty interast belng valued of any noncompensable
items of value, are congidered by the appraiser, This option
ehould remain avalilable +o the appralser,

(£} This provieion woulgd bBrevent consideration of the
capitalized value of the income o- rental from any property or
property interest other than that baing valusd. 'The provision
would seem to s=liminate the assensment practice of capltalizing
multi-state enterprise earnings and allocating a portion of such
earninge to California proparties. 7This method of valuation
is mandatory in the assessment of properties of multi-state
public utilities. +

(g} Oceasionelly, a transaction involving the trade
or exchange of property ia considersd by the appraiger. In
instances involving pubiic vtilities, bLradeas or exchanges rather
then sales of assets do accur.  Consideration of these transactions
should remain available to the apnraizer,

Note. In addition -0 the Board's tules Noe., 1«60, Valuation
principles and procedures, reterred to hereln and a CopyY O
which 1s attached nereta, of Impord in valuing property are the
detailed descriptions of valuation prineciplse and procedures
set forth in Assessors' Handhooks Freparsd by the Board.,
Accordingly, it is suggested that an additional section which
would give evidentiary weilght to guch handbooks be added to the

Evidence Code. See Schwsizer, Judicial Review of Pro ertﬁ Tax
Vaiuation Methods, 65 Callf. 1. Hevw. LTI En this
regard.
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Property Tax Reprasentative - '
332 So. Juniper St., Suite 214 Memotandum 77-32 #63.70
Escondido, California %2025 EXHIBIT 20

Telephone: (714} 745-6930

CALIFORNIA LAW REVISION COMMISSION

COMMENTE RE TENTATIVE RECOMMENDATION relating to EVIDENCE OF
MARKET VALUE OF PROPERTY

Commimaion Members and Staff:

The undertaking of improving the proceeding for valuing
real property by the administrative agencies and the courts 1=
a very needed revision of the law. It also appears to me, as
it does to others, thqt while improving the proceeding for
valuing real property, the function could be standardized to a
gsingle method for all of the administrative agencies and courts.
However, as my focus, study and experlence is on the property
tax assessment and assessment appeals functions and the court
cases repulting therefrom and it does appear to me that the
proceeding for valuing real property for those functions and
for other purposes could be standardized to a single method,
there may be xepects of the other functions that I am not
knowledgeable about. Therefors, I speak mainly about the pro-
ceeding for valuing real property for property tax asgessments,
In the area of property tax assessments, it has been written
that I have represented the greatest number of cases in
California fqr valuatiqn adjustments for taxpayers. In the
above context, I wish to contribute the following comments on

your TENTATIVE RECOMMENDATION relating to EVIDENCE OF MARKET

VALUE OF PROPERTY:



It is my awareness from the many thousands of ocases that
1 have been involved in, that the best method for the valuation
of real property can only be arrived at by a gathering of the
mnterial data about a real property and putting same into
evidanca and thereafter applying ganeral Icgic to the facts.
In cross examining many hundreds of professional appraisers and
their efforts to develop and apply formuls approaches and
agsesnors' offices, asssssment appeals bonr&l and thc‘uonttl to
utilize these formulas (some of which have been included in

your TENTATIVE RECOMMENDATION reiﬁtinggto EVIDENCE OF MARKET

VALUE OF PROPERTY), the only proceeding I have found that with-
stands %astiﬁg-iu that of putting into evidence the factiohal
data about the real property and thereafter applying general
log;c to thé specific case. . The intesting aspacts of this pro-
cesding is that it is supported by the real property principle
that every parcel of real property is unigue and the proceeding
for mettling claims for it is to award specific parformance.
The danger in formula approaches to value are they simplify
real property and conflict and destroy tha unique aapect that
real property has in fact.

I submit that why there is a problem and a need for -
improving the proceeding for valuing real property is not
because of a lack of formulas but because of the efforts to
apply formulams to a proceeding that the pradadure ahould be
that of putting into evidence the material data asbout the
real property and the application of general logic being
applied thereafter, and in doing so what appears to be a

-Fu

N



problem from the lack of formulas can be resolved by under-
standing that each parcel of real property has a unique
nature,

Please feel free to submit to me any questions arising
from my comments.

Dated: June 1, 1977.

Respectfully submitted,

-3~
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o UNTY COUNSEL

RETr et |
GOVERNMENTAL CENTER TO! OCEAN STREET SANTA CRUZ. CALIFORNIA 95060
1408 42%.204!
. June 20, 1977 JAMES M. RITCHEY
CLAIR A CARLSON - :. TeERRY SLOCUM
COUNTY COUNSEL OBPERT L. MULTIEN
JONATHAN WITTWER

DOWIGHT L. HERR A$$|STANT5

CHIEF DEPUTY COUNTY COUNSEL

California Law Revision Commission
Schocl of Law

Stanford University

Btanford, California

SUBJECT: TENTATIVE RECOMMENDATION -
EVIDENCE OF MARKET VALUE OF PROPERTY

Gentiepeople:

T have reviewed the above recommendaticn and wish to share
with you my concern that the approach may be too technical for
C: property taxaticon and the Assessment Appeals Board, I would
respectfully suggest further study of the effect of said recom-
mendation on Assessment Appeals Board proceedings,

Very truly yours,

CLAIR A, CARLSON, County Ccunsel

By ﬂh‘ékéz7aﬂmw

JORATHAN WITTWER
Aggistant County Counsel

JWeig

cc: County Counsel's Assn/Taxation Study Section
c¢/v Ban Diego County Counsel
Attn: Jack Limber
355 County Administration Center
San Diego, CA 92101

M
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May 20, 1977

Californis bLaw Revision Commiszilion
Arhool of Law

Stanford University

Stanford CA 494305

Re: Tentative Recommendstion relating to Bvidence of

Market Veglue of Prowerky.

lentlemen:

Purguant to your sollcitation ol comment to the sbove recommen—
dation, I take this opportunity to give vou scome thousghts baszd
on more than 20 vears experience as atiorney, appralser and
congultant, sctive in the fleld of property law and property

valustion,

Basically, I most strongly oppose the planned setting of a
"uniform" standard {for valuastion of property for all purposes,
snd to adopt for such different purvosges the standard of conden--
nation law., I reapectfully su "ba' adopting .the standard

af condemnat ion law (%, .,.the ! 5t price...agreed to ay a

eller,..and a buyer..." “iP 207 FQr purpoaes of taxat iorn,
roperty assessment, tangible i
even cximinal law, and to adopt

a
1 through a prQLFﬁJral "backwdoar“
will result in untold harm eand virku

tually no benefit.

To put it biuntly, 1t will awount o o property tax assesament
increase of some 15-20%, which the California public will not
agree to under any cirvcumstsnoes, It may also substitute complete
canfuslon in tax aszessment for personal wroperty and inventory
tax assessments, Brxample: What is the “highest price... {CP
1263,320 atandard} nf the little widyet which 1mport9r 8 img&rts
From Japan at $3.00 per gross (Z.1¢ apiece), which ultimately
sells for 20¢ to the willing buy@r cont %mmlﬁ*ed by cur Revenls

and Taxatlion Code and the Code of Civil Procsdure? The inventory
tax on the "highest price” would QXLGﬁﬂ the comt.

Fundamentally, condemnation and emivent Somain law ls the creation
of the constitutional reguirement of “fair compensation® of the
Fifrh Amendment. In each cage, the owner to be compeneated is the
geller, but the rondemnor is the uveyr, In olden times, when

these standerds of the "willing and informed” buyer and sellex

were established, the contract price was a realistic meagure of
market value. At worst, there was a 2% commission payable to =a

realtor,



Today, there Liference of shout 0% belween whiat the willing
-t - [ S By 2 e - H oy + £ )
Belier gotby, teal Ulre w1 IVOT st uay for g home or other
Lroperity. pw Gta recent sale of a home contracted at

Y6, 00 thea N *mltikuﬁ Less than 21 ;Uﬁﬁf after the

T i)

h B HA loan, sacrow charyes, bPrevayment per
drawing dosir f{*rrﬂ'zf—* clasrance ot e r whi Iﬂ the buyver wa
dqated to DRy aimest 30,000 Eoinig, prepayd taxes, Can ¢mmsuﬂﬁs,
ingurance impﬂ ndE,. eBCrow Foas, fas gtanpa, etcﬁ )

o - ¥
comnlgslon, @

What is the true "market valua'y i oL ndrm &tmﬂh, the Government
<8 the purchsser, and thers is thus nn Diijection to the statutory
ﬂnd decisicnal ?tdlmarb o bhe ”highes yl?”ﬁ,«." Yet would it be

efuitable tn ﬂsuegﬁ this propert, 3B, 000, for property {awx

pu Tposes? Ceriainiy not o The sukuvmfnt may have been $36,000.

but the hrformﬂi andg wi lrrq seller knew he would get only $31, GGD
and hence the market value af the ty,. in the gyes of the
informed selier WA & mere 331,000

for income and capj 1! wain& taxation - and irf "uniformity® is
dewired, thapn an ' tghest price’ would naot. be und Form,

i
-
¢

Y
oo
iz ‘1,

BU. This im +Hh the price alsc

"

21,000, for the property,

fedg, the informed buyer kriows that he paled §31,

and §7, 000, for "Buving' the loan, and payin iy the varioue hancers-on,
vhose middlemen' s Lrofits certainly add not hing to the fair mﬂr%ot
value of the broperty,

What is true of the impact of faillacious ”un*Fﬁrm set of riles”
when anplied to Property agscsusment, tax wvaly Whtion eto,, 1 oven

more avparent where we dﬁﬂi j inheritance tawes LE the o
woeuld be disinheritarce - owonid be hardly peugiblﬁ to fine
nore affective “backdoor',  Thin would be truly a case of the Dower

tax beiny the powaer to destrov,
ter the fact +hat

Graduoally, th
: {sen the atfachod

L3
“real eatate val

Blurh from kthe o nernatlonal Conference advartigemnan)
Disvegarding this it LsnimiaFva hu% UL'ﬁaSﬂﬁ and the ¥
nave adopted the ~the conetitutionad valuation atardarg
e 1973 - agaip £ afdr PULpouses.  Dropping the ir

LI

appearing worde "in torps 1$h Erione the constie: ritonal rvqn'szpnr
MEans -« zagain - thas Wl By Floe it muya valuation is given the zanctlon
af Isw., No ohe will o nberid ﬁwriﬁugiy that desart land selldng
o YG1. dowen and 1. a day ¥ 1 : g"aﬂvﬁ?q 3 SR
twe . On one hand, the Attg wal goen after guch ;“Pwﬂtera
un"qrﬂﬂinmahie nobhe omther hand, the bax

aArsesaor based on sach fictitinuy
iand umder the ropoded

renvbraot

Law of f@hhpudﬂflﬂ; woan b

FRPToas h arnd .
”ampiréoiv Aved 'mat appzoptiate and “iai
MvoC. 8lE is a statgt
B 4*# and B BlY are two wa

But where is the cost appro:s

eiu“ ition oi the market apr
el applying the income dp}




-.,3-».

¢

ge coet approach o e oommend It o« while the market appr
eoomes more and more the "laszy avpralser's haven'., The cost approach
i uped for purpcsaes of income teretion and is the generally favored

accouiting approsch, setbing forth prasent valuation in terms nf
original cost minus depreciskion.

Yor appralsal purposes, the cost approach is often varied by evatabli-
sning an estimated “reproduction cost new"” and deducting therefrom
observed depreclation - both obsolescence and functional dernreciation.
aay "informed buver! dess snd should ome the cost approach, rather
than ths Filctitious market approach, bhased on specaiation, the money
market and changing conditions.,

+

siness property, cwmmercial ard industrial property la alwsys scld
ny the cost approsch - and thus benefite from ‘much more apprepriate,
fair (and often loweriy tax rates than vhe artifirally inflsted
market approach valuation.

s_.li’

Our laws and the UConstitution reguize  “falr" compengation and "fair®
valuation ~-- not the maximum welihit of feathers that the tax collece-
tor can pull out of the geese before they start screaming and Biting,

Theretfore, I submii wimpliﬁtiﬂ approach advovated sorecies
guch authorities L and Carlson, and proposed by one

Law Revigion Commiss in a poer and short-sighted approach which

w*;l bring only syow] quw*nt$ nnd for what? For the saks

cf "unlformiiy ™7 No ves the Commission staff explain its

ungupported allegation e 2 0f the draft that "having a uniform
guat of yules of svidens "icabl# te all...property valuations
cubwelghs any incony & inor chailges in 9xist4ng casne law
rulenty, 1 certainly don't consider a Z0% property tax incresse -as

3 miniwum - & “miner changs',

RS Tl oy A 1.

e horrible swample of impovrting the condemnation "-ﬂﬂdard
zat valus” into other flelds of law is shown by a zwber
tminal cagses. CALJIC B8 1o{a} - shacted under (he Z
cue of recent yesrs - leports the "hiohest price
riminal =aw waa, one accuged with “theft of a
charged with grand theft (bBo 12001 ),
ajince addition Lax -~ whirh the "informed buyer’
pﬂYE as part i uwales g brings the goods into the fajony
Pleld, & rec peLin contested the fact thalt his theft of

apother rath
i the "hiah
G F ”“ULPL ord
and order syndr
1ta1g4rd intﬁ o
199, apmHance

2 mujts ae ilnv diffueront q*orea .hfuiﬁ
hw conglde & The Courk ds ’

14

Hirming Lhe jury!
not rule on fha propriety of
CALIEC 16 Lwhich cervoeinly rans
ence usntil proven guilty,

riule on the

TR N R RS
i dnveras condaennal Lon,

procedure for suoh unlike procedures as eminent

i
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Memorandumn 77-52 EAPTRET 47 #5370

KENMETH CORY

Todsniler of the $hude of Galifomin
BALURAMENTO, SALIFCRNIA #2808
(918) 445-7341

Hay 26, 1397

#¥r. John H. DeMoully

Executive Secretary

celifornis Law Revigion Commizalon
Stanford Law School

Stanford, california 94305

Daar Mr. DeMoully:
This im in reply to vour letter of April 29.

We have reviewsd the tentative recommendation of
the California Lew Reviaslon Commizzion, and we have no
objmction to extending the Bvidence Cude provisions relating
te determingtion of market value of nroperty to include
inheritance ftax cazas where the value of property is in
jesue, The courta have in the past relied upon the basic
ruleg of condemnation rexes whers valuation was at issve in
inheritance tax proceedingsa. We would zorse that it would
bha of a benefit to astablish a clear statutory get of rules
of evidencs to be applied in inheritance tax cases where
valustion is at iesue,

We note that the commant to Proposed amended
Baction Bll of the Evidence Code sxupressly liste inheritance
taxation s ong of the reveral types of case# tc which the
smendad saction would apply. Although gift taxation is not
also expresaly limted in the comment, wa ajgsume the Commission
would agree that, sz amended, Saction 811 would alsc hava
spplication to gift texation.

Cordially,
/"J. ‘,,;:'f"’—
.‘ . P ';"“"” - ‘ !
. J'ﬁ;‘l.—“ .v_f,f'g# //
Kenneth Jory /

Etate Controller/

Ko/l f
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ESTATE PLANNING, TRUST AND
PROBATE LAW SECTION

OF PHE STATE BAR OF CALIFORNIA

EXECUTIVE [ S LTINS

DMLY SBEL B yvwasn
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ENMONE R BAVIS, baiperen
O ANCE]EY
WELEIAM 3, FOH NS FeiNE, IR, Vice Lhgerpersoy

BAKALENA
EIMONITR figvms 1o ANGE bR
WILLIAM E LERS i LEBHINEY
ADYVISORE :22.11[1;1:-};.:;}!!3%.H-‘s ANCIELES
o KUUTIRRREE JH_ SAN FRANMCISI
HON, ,:{I;;liu(t ?r ?"A REUALL i WILLEAM 5 JHINSTONL TR PasanExs,
wUS NOGE 3 . JORIR Mol iNE L 1 (RAR ] AR
HON, VAING I, SPENCER ROBLRT A MIT L%, 549 FILANIR O
10N ANGELES SO0 MeALLISTER STREET o e 15 1413 ANcik L
e N ter s ot . Y W SCTIon HHAY
SAN FRANCISCO 04100 HARIEY | MFTTSER IR AN bk ANCISCE
TELEPHORNE vuo. [BERT MARVIN & TINCHE R, LainG REac )

AREA CODE 435

June 20, 1977

Mr. John Demouly

California Law Revision Commigsion
Stanford University

Stanford, Callfornia 94305

Dear Mr. Demouly:

Enclosed 12 the report of the Executive Committee of the Estate
Planning, Trust and Probate Law Section concerning the Law Revi-
sions Commisston's tentative recommendation relating to the

evidence of market value of property,

r

This report has not been submitted to the Board of Governors and as
such does not constitute the official opinion of the State Bar,

Even though the Board has not considered the report, it is forwarded
to you Iin the belief that the comments may be helpful to the Law
Revision Commission,

The report {is complete in itself, however, I would like to bring to
your attention a concern expressed by some members of the Committee
which is not reflected in the report,

Generally the Inheritance Tax Referee does not hold hearings on the
value of an asset: even though he has the authority to do so. The
referee makes an Independent determinacion of the market value and
tlles the report with the Lourt., The repert is presumed correct as
to valuations for the burposes of the hearings.



it wag some wembers concern that the proposed amendments to the
Evidence Code (K.C§310) may reauﬁ‘ In this procedure being

trangformed Inte an "adversary' haa?irg, with the referee havinpg to
told hearings and take 'evidence' on the value of real property

and tangible personal provertv. 1 this 1s 3 correct interpretation,
it would result in a dramatic change in the role of the Inheritance Tax
Referee,

If I can be of any further assilstvance on this matter please feel free
to contact me.

Very truly yours,

7 ’l"‘ "1 - O . ’
Ao A LAALL R A Fa
Susan Mahony Cf)
Staft Lata -

SMiel
inclesures
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683-5255
T0O: STATE BAR BOARD OF GOVERNORS
FHROM: EXECUTIVE COMMITTER

ESTATE PLANNING, TRUST AND PROBATE LAW SECTION

SUBJECT: LAW HEVISION COMMISSTON'S TENTATIVE RECOMMENDAT FON
RELATING TO EVIDENCE OF MARKET VALUE OF PROPENDY

The secretary of the State Bar referred to ogr Sechkion
for study and comment the above mentioned report. The Ixecutive
Committee has comments as set forth herein.

Glven the Statutory vrocedures applicable to estates,
conservatorships and guardianships, the propeosed atmendments ko
the Evidence Code would dappear to have little applicability to
the normal appraisal functions performed by the independent ref-
erece appointed by the Probate Court. If those scections have BOMme
applicability, it should be limited to situations where objoctions
are filed te the report of the Inheritance Tax Referee and those
objections relate to the question of valuation of property. In
those limited situations where the guestion of market value of
Property is presented to a Lourt for determination, our Sectian
Executive Committee has RO comment about the Law Revision Commic-
2ion's recommendations concerning amendments to the Evidence Code.

Purstant to the provisions of the Probate Code relabing
to estates, guardianships andg Conservitorships, an Inheritance Tax
Referee is appointed by the Court to appraise rcal property and
tangible personal property (Probate Code Soctiong 605, 1550 and
1901y . Property is to be vaiurd by the Refereco for taxation pur~
peses in an estate at the iarket value as of the date of the transg-
feror's death {(Revenue and Taxation Code Soction 13.95L) . The
Referee 15 to determine Ene talr market value of the propoerty subi-
Jject to tax (Revenue and Taxation Code Sccotion 501 and in con-
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nection therewith has the right to conduct hearings in reference
thereto (Revenue and Taxation Code Section 14502 et seq.}. As

a practical matter, however, Referees normally do not hold hear-
ings to determine the value of assets which they are appraising.
When the Referee completes his report, it is submitted to the

Court (Revenue and Taxation Code Section 14506). Notice is given
to those interested ang anyone affected by the tax can file ab-
jections to the computation of the tax and to valuations of assots
Subject to taxation (Revenue and Taxation Code Section 14510) . 1The
Court can hold a hearing on the objections {Revenue and Taxation
Code Section 14511). ©he report of the Referce is presumed correct
as to valuations and the computation of the tax for purposes of the
hearing (Revenue and Taxation Code Section 14512} .

Under Probate Code Section 1550.1 applicable to guardian-
ships and Section 1801.5 applicable to conservatorships, when an
inventory is filed (there being no tax determination in these pro-
cecdings) any interested party can file objections to those inven-
tory values within 15 days. A hearing will be held on the obiec-
ticng and the Court, among other things, can simply require addi-
tional appraisals on such property as provided in gaid code seotions,

In summary, the Executive Committee believes that the pro-
posed amendments to the Evidence Code have very limited applica-
bility to inventory valuations in probates, guardianships and consor-
vatorships, and to the inheritance tax determinations in decedents
¢states. The statutory sclieme as set forth in the Revenue and Tax-
ation Code and in the Probate Code will cover almost ali situations
which arise,

Please advise us if yYou have any additional questions,

Very truly yours,

Ny

-y

famond R, Davis
Chailrman

ERD imew
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STATE OF CALIFORNIA

CALTFORNIA LAW

REVISION COMMISSIORN

TENTATIVE RECOMMENDATION

relating to

EVIDENCE OF MARKET VALUE OF PROPERTY

CALIFORNIA LAW REVISION COMMISSION
School of Law
Stanford University
Stanford, California 94305

Important Note: This tentative recommendation is being distributed
8o that interested persons will be advised of the Commission's tentative
conclusions and can make their views known to the Commission. Any
comments sent to the Commission will be considered when the Commission
determines what recommendation, if any, it will make to the California
Legielature, It 1Is just as Important to advise the Commission that you
approve the tentative recommendation as it is to advise the Commission
that you object to the tentative recommendation or that you believe that
it needs to be revised. COMMENTS ON THIS TENTATIVE RECOMMENDATION
SHOULD BE SENT TO THE COMMISSION NOT LATER THAN JUNE 1, 1977.

The Commission often substantially revises tentative recommenda-
tions as a result of the comments it receives., Hence, this tentative
recommendation 1s not necessarily the recommendation the Commission will
gsubmit to the Legisglature.




LETTFR OF TRANSMITTAL

The California Law Revision Commission tentatively recommends that
the Evidence Code rules relating to value, damages, and benefits in emi-
nent domain and inverse condemnation cases be revised and extended to
all cases where the market value of real property and intangible person-~
2l property is in issue. A copy of the tentative recommendation is
attached.

This tentative recommendation is being distributed to interested
persons and organizations for review and comment. All comments received
will be considered when the Commission determines the recommendation, if
any, it will submit to the Legislature. The Commission would appreciate
receiving your comments on the tentative recommendation by June 1, 1977.
Comments may be sent to the California Law Revision Commission, Stanford

Law School, Stanford, California 94305.



TENTATIVE RECOMMEWDATION
relating to
FVIDENCE OF MARKET VALUE OF PROPERTY

Background
The California Evidence Code provisions relating to walue, damages,

and benefits in eminent domain and Inverse condemnation cases1 were en-

acted in 1965.2 These provisions were the result of recommendations of

the California Law Revision Commissibn3 although they were not ultimate~
lv enacted on Commission recommendation.

The Evidence Code provisions relating to value, damages, and bene-
fits in eminent domain and inverse condemnation cases héve been the sub-
ject of extensive review and comment since thelr enactment. They have
been discussed in law review atticlesﬁ and treatises,S they have been
considered in a national monograph,6 and they have been the subject of a
thorough questionnaire distributed among practitioners by the Law Revi?
sion Commission.

The Commisslon has reviewed the Evlidence Code provisions and has

determined that a number of changes are desirable. These changes are

discussed below.

1, Evid. Code 8§ 810-822.
2. Cal. Stats. 1965, Ch. 1151, § 4.

3. See Recommendation and Study Relating to Evidence in Eminent Domain
Proceedings, 3 Cal. L. Revision Comm'n Reports at A-1 (1960).

4, See, e.g., Carlson, Statutory Rules of Evidence for Eminent Domain
Proceedings, 18 Hastings L.J. 143 (1966); Whitaker, Real Property
Valuation in California, 2 U.S.F. L. Rev. 47 (1967).

5. See, e.g., Matteoni, "Just Compensation,” in Condemnation Practice
in California, §§ 4.25-4.51, at 57-74 {Cal. Cont. Ed. Bar 1973);
Dankert, "'Condemnation Practice Handbook," in 14 California Real
Estate Law and Practice, §§ 508.01-509.42 (1976); B. Witkin,
California Evidence §§ 440-447, at 397-405 (24 ed. 1966).

G, See Highway Research Beoard, Rules of Compensability and Valuation
Evidence for Highway Land Acquisition (1970).

7. The questiomnaire results were analyzed in a consultant's report.
See Matteoni, "Consultant's Comments’ (March 24, 1972) (unpub-
lished, on file in offices of California Law Revision Commissdion).

~1-



Application of Evidence Code Provisions

The provisions of the Evidence Code relating to valuatiom of prop-

erty apply only to eminent domain and inverse condemnation proceedings.8

Other actions involving the valuation of property, with a few limited

\ 9
exceptions,” are governed by case law. It has been suggested by several

commentators that the eminent domain valuatlnn provisions could be

equally well applled to the other actions.

The maJor areas of 11t1£at1on other than eminent domain and in-

verse condemnation, where the deternlnation of property value is {mpor-

tant include property taxatlon and inheritance taxation, breach of

contract of sale of property, fraud in sale of property, damage or

injury to property, and marital dissolution and division of propefty.

In each of these areas, the critical determination is the "market value”

11 C e : ; .
of the property. This is also the determination in an eminent domain

8.

9.

10.

11,

Evidence Code Section 810 prévidﬁé, "This article is intended to
provide special rules of evidence appllcable only to eminent domain
and inverse condemnation preoceedings.®

See, e.g., Com. Code £§ 2723, 2724 (proof of market price in cases
invelving sale of goods}.

In Carlson, Statutory Rules of Evidence for Emipent Domain Pro-
ceedings, 18 Hastings L.J. 143, 144 (1966, it was saild:

In any event, the law Revision Commission and the legislature
should consider legislation makiang the Ekvidence Code provi-
sions applicable to a2ll actions and spec1al proceedings in-
volving the valuation of real property.

- And- in Whitaker, Real Property Valuatlon in California, 2 U.S.F. L.

Rev. 47, 68 (196?} it was said:

But if the standard value for purpeses of eminent domain is
the same as value for purposes of real property taxgation and
inheritance taxation, no reason appears why the evidentiary
rules for determlnlng value should be limited to eminent

" domain and ‘inverse condemnation cases.

See, 'e.g., Cal. Coust., Art. XIII, § 1, and Rev. & Tax. Code
§8 110, 110.5, 401 ‘{use of "fair market value' or "full value" for
taxation purposes); Rev. & Tax. Code §§¢ 13311, 13951 (inheritance

_tax based on "market value" of provertv); Civil Code § 3343 (measure

of damages in fraud based on "actual value" of property); Ins. Code

§ 2071 (fire insursnce covers loss to the extent of "the actual

cash value"” of the property). The cases have umiformly interpreted
these varying standards to mean "market value." See, e.g., Jefferson
Insurance Co. v: Superior Court, 3 Cal.3d 398, 402, 475 P.2d 880,

.



of inverse condemnation proceeding.12
The lack of statutory standards of evidence for the valuation of

property in areas other than eminent domain and inverse condemnation has
created a number of problems. The same basic factual gquestion--the
determination of market value of property--is governed by different
rules of evidence depending upon the type of case in which the question
arises.13 In addition to the inequity created by such a scheme, confu-
sion among appralsers and attorneys, as well as among the courts, is
zenerated by the existence of multiple standards.la And the lack of
clear statutory standards in cases where the market value issue is not
frequently litigated poses real problems for the parties and the court.15

"One solution adopted by the courts has been simply to follow the

statutory evidence rules in cases other than eminent domaln and inverse

8§82, 90 Cal. Rptr. 608, &l0 (1970) (fire insurance);: DeLuz Homes,
Ine. v. County of San Piego, 45 Cal.2d 546, 561-562, 290 P.Zd 544,
554 (1955) (property tax); Guild Wineries & Distilleries v. County
of Fresno, 51 Cal. App.3d 182, 137, 124 Cal. Rptr. 96, 99 {1975}
(property tax); Union 0il Co. v. County of Ventura, 41 Cal. App.3d
432, 436, 116 Cal. Rptr. 13, 16 (1974) (property tax); Campbell
Chain Co. v. County of Alameds, 12 Cal. App.3d 248, 253, 90 Cal.
Rptr. 501, 504 (1970) (property tax); Estate of Rowell, 132 Cal.
App.2d 421, 429, 282 P.2d 163, 168 (1955} (inheritance tax};
Bagdasarian v. Gragnon, 31 Cal.2d 744, 752-7533, 192 P.2d 935, 940
(1948) (fraud damages); Pepper v. Underwood, 48 Cal. App.3d 698,
706 n.7, 122 Cal. Rptr. 343, 349 n.7 (1975) (fraud damages).

12. E.g., Code Clv. Proc. § 1263.310 (measure of compensation in emi-
nent domain is "fair market value” of property}.

13. See Carlson, Statutory Rules of Evidence for Eminent Domain Pro-
ceedings, 18 Hastings L.J. 143, 144 {1966).

14, See id.
15, 5See, e.p., In re Marriage of Folb, 53 Cal. App.3d 862, 868, 126
Cal. Rptr. 306, 310 (1975):

We recognize that section 4800, subdivision (a) of the Family
Law Act requires am equal division of community'prpperty, and
that the trial court, therefore, is required to-make specific
findings concerning the nature and value of all assets of the
parties before the court. . . . Neither the Family Law Act,
nor the decisional law of this state relating te community-
property division, offers any particular guidance as to how
the value of a disputed real property asset should be ascer-
tained.




1 ' ' '
condemnation. 6 In the case of In re Marriage of Folb,l? for example,

the court was confronted with the factual question of the value of 3
particular asset involved in a comrunity property division. In the ab-
sence of applicable statutory and decisional rules of evidence, the
court sought guldance from the Evidence Code provisions and the condem-
nation cases construing them,18

The Law Revision Commission recommends that the Evidence Code rules
applicable to eminent domain and inverse condemnation cases be extended
to include all cases not now covered by statute where there is an lssue
of the "market value" for its equivalent) of real preperty or  cangible
personal property. The Evidence Code rules are sufficiently general in
scope, and sufficiently liberal in their admission of all recognized
valuvation techniques, to justify their use in all areas identified by
the Commission.

Broad applicatlon of the statukory evidence rules will to some

extent -change existing case law. 19 However, the courts have applied

16. This has been suggested in Carlson, Statutory Rules of Evidence for
" Eminent Domain Proceedings, 18 Hastings L.J, 143, 144 (1967): "It
" may well be that the crial and appellate courts will want uniform-
ity and may well follow the new evidence rules for all cases in-
volving the valuation of real property.”

17, 53 Cal. App.3d 862, 126 Cal. Rptr. 306 (1975),

18, See In re Marriage of Folb, 53 Cal. App.3d 862, 868-871, 126 Cal.

Rptr. 306, 310-312 (1975). The court ultimately held some of the

_ Evidence Code .provisions not controliing in s marital dissolution
case. Id. at 871, 126 Cal. Rprr. ot 212.

19. For example, the value of property in eminent deomain and inverse
condemnation cases may be shown only by cpinion tesrimony of expert
witnesses or of the owner of the property. Evid. Code § 813.
Evidence of sales of the subject properiy or of comparable sales isg
admissible on direct examination but only for the purpose of ex-
plaining the witness' opinier. See Evid. Code §§ 815, 816; Carl-
son, Statutory Rules of Evidence for Erinent Domain Proceedings, 18
Hastings L.J. 143,,'ﬂ9 £i966). Thus, after hearing such evidence,
the jury is instructed to consider it "only for the limited pur-
pose' of eranllng it "to understand and weigh the testimeony of the

witnesses as to their ocpinien" of vaiue and to return a verdict
‘ within‘phe range of the experi opinions of valueﬂ, BAJT 11.80 (1975
Rev.).

On the other hand, existing law applicable to other than
eminent domain and inverse condemnalion cases permits a verdict

-



many of the basie¢ principles applicable to eminent domain cases in the
other areas where valuation is important, particularly in property
taxation and inheritance taxation,zo and the benefit of eliminating the
existing uncertainty by having a uniform set of rules of evidence appli-
cable to all real property and tanglble personal property valuations

outweighs any inconvenience of minor changes in existing case law rules.

Testimony by Owner

Although generally the value of‘property may be sﬁoﬁn only by the
opinion of an expert witness, Evidence Code Section 813 permits the
owner of property to give an opinion as to 1ts value. This provision
should be revised to make clear that not only the fee owner,-but the
owner of any compensable interest in the propetty, may testify as to 1ts
value. This is important in eminent domaln proceedings since, in a
bifurcated trial, the owner of an interest in the property may find it
necessary to testify as to the value of the entire property in order to

establish the value of his interest.21

hased on a comparable sale even though the verdict is outside the’
range of the expert opinion of value. See Foreman & Clark Corp. v.
Fallon, 3 Cal.3d 875, 886, 479 P.2d 362, 369, 92 Cal. Rptr, 162,
169 (1971): In re Marriage of Felb, 53 Cal. App.3d B62, 871, 126
Cal. Rptr. 306, 312 (1975). The application of the evidentiary
rules of Evidence Code Sections 810-822 to all cases where the
value of property is in issue {(except cases already covered by
statute-~see Com. Code §§ 2723-2724) would apply the rule of lim-
ited admissibility of sales data to such cases and would thus
change the rule of Foreman & Clark Corp. v, Fallon, supra, In re
Marrizge of Folb, supra, and similar cases.

20. See Whitaker, Real Property Valuation in California, 2 U.S.F. L.
Rev. 47, 191 (1967).

21, See Code Civ. Proc. § 1260.220 (procedure where there are divided
interests). '




The right of the owner to pive an opinion as to the value of prop~
erty has been construed to refer only to natural persons.  Where the
owner is a corporation, for instance, a corporate representative may not
testify unless he is otherwise qualified as an expert.22 This rule
should be changed. Where the property is owned by a corporation, part-
nership, or unincorporated association, an officer, employee, or partner
designated by the owner should be permitted to give an opinion of the
value of the property if the designee is knowledgeable as to the char-
acter and use of the property.23 This will enable the small'ofganiza—
tion to give adequate testimony as to the value of its property in cases

where it might not be able to afford the cost of an expert.

Admissibility of Comparable Sales

A witness may, .in appropriate cases, rely on sales of comparable
properties as a basis for an opinion of the value of property.” Ex-
perience under this rule reveals that the requirement of comparability
has been too narrowly construed by some courts -so that sales of compa-
rable properties that could be fairly considered as shedding light on
the value of the property being valued have heen truled inadmissible.

' The Commission recommends that the courts be encouraged to permit
an expeft witness wide discretion in the selection of sales. It is
better tq_have_éli relevént evidence availabie to the trier of fact than
to have-inéufficieﬂt evidence.. The degree of comﬁarability of a‘sale
should affect the weight, rather than the admisSibility, of an opinicn
25 ' '

of -value. To this end, the right of full cross~examination concerning

comparable sales should be preserved.

22. E.g., City of Pleasant Hill v. First Baptist Church, I Cal. App.3d
384, 411-412, BZ Cal. Bptr. I, 19 (1969).

23. Section 1103{aY(3) of the Uniform Eminent Domain Code contains a
similar provision.
24, Evid. Code § BlA,.

25. O0Of course, if a witness refers to sales which are too remote, the
opinicn is subiect to a motion to strike. See alsc Evid. Code
§ 803 (opinion based on improper matter).




Capitalization of Income

A witness may, in appropriate cases, rely on the capitalized value
of the net rental value attributable to the property as improved with
existing improvements  as a basis for an opinion of the walue of the
property.26 In many cases, however, the property may not be improved
for its highest and best use so that use of a capitalization cof income
technique does not yield an accurate estimate of market walue. In most
cases, this drawback is surmountable since there are usually other more
reliable valuation techniques available, notably use of market data
{comparable sales). However, in some cases, there may be no adequate
market data upon which an opinion as to the value of the property may be
based. This is particularly true in case of special use or special
purpose properties.

.The capitalization of the reasonable net rental income that would
be attributable to the land if it were improved for 1ts highest and best
use, even though it is not presently so improved, should be permitted in
cases where the. court determines that there is no adequate market data.
This would provide s limited exception to the general rule of Fvidence
Code Section 819 which permits use of the capitalization of income
approach only for the land and the existing improvements thereon.

Under the recommended valuation approach, the expert witness will
be permitted to take into account in formulating an opinion a capitali-
zation of income analysis based on the reasonable net rental value of
the land as improved by the hypothetical improvement that would be
required to be constructed to permit the property to be devoted to its
highest and best use. Such an analysis could, for example, inveolve a -
determination of the reasonable met rental value of the property as
improved by the hypothetical improvement, the apportlomment of the
reasonable net rental value so determined between the land and the
hypotheﬁical improvement and the capitalization of the reasonable net
rental value apportionmed to the land. This is a standard valuation

technique.27

26, Evid. Code § B19.

27. Sée;“é.g.;‘A. Ring, The Valuation of Real Estate, 266-297 {2d ed.
1970).




There will be 2 number of restrictions on the use of the valuation
approach described above. Before the new valuation approach may be
used, the recommended legislation requires a court determination thar
there "is no adequate market date described in Section 816 {comparable
sales] upon which an opinion may be based as to the value of the prop-
erty for the highest and best use for which the property is reasonably
adaptable and avallable.” Hence, the usa of the valuation approach is

limited to cases where the court first determines that there are no

adequate comparable sales; if there ig adequate market dzta to permit
valuation, the capitalization of hyvothetical improvements approach may
net be used. The resommended legislation also requires that the highest
and best use be one that the court determines is a use for which the
property "is reasonably adaptable and available” and limits the use of
the valuation approach to cases where “velevan:t te the determination of
the value of property.”" The new valuation 1pproach is thus limited to
cases where that type of approach to veluation would he taken into
congideration in determining the price at which to purchase and sell the
property by a willipg purchaser and a willing seller, dealing with each
other with full knowledge of all the uses and purposes for which the
property is reasonably adaptable and availabie. .The use of the new
valuation approach is further limited by the general requirement stated
in Evidence Code Section 814 that the matter upon which the expert's
opinion is based be "of a type that reasonabiy may be relied upon by an
expert in forming an opinion as to the value of property.” These limi-
tations require the court to restrict the use of the new valuation
approach to appropriate cases and to deny its use where based on un-
realistic or highly speculative assumptions..

Under the recommended legislatiom, ¢he new valuation approach 1is
permitted only if the witness is an "exvert’ witness so that the data
will be presented with the aid of analysis and explanation by an expert

valuation witness.

Lease of Subject Property

A lease of the subject nroperty may be taken into account in form-
T

28 . .
ing an opinion of the value of the property. In an eminent domain

28. Evid. Code § 817.



Proceeding, however, such a lease of the whole property or of the part
taken, if made after the filing of the lis pendens, ig inherently un-
trustworthy, having heen made with knowledge of the pendency of the
action. The Commission recommends that such a lease not be a proper

basis for an opinion of value.29

Admisgibility of Unpaid Taxes

Evidence Code Section 822(c) permits consideration of "actual or
estimaced taxes” for the purpose of capitalization of income. However,
Revenue and Taxation Code Section 4986(b) prohibits mention of “the
amount of the taxes which may be due on the property."” The relationship
between these two provisions has caused some confusion in practice.

- The apparent conflict between the two provisions is resolved by ob-
serving that the Revenue and Taxation Code provision relates only to
mention of unpaid taxes.30 The Commission believes that this distinc-
tion should be made clear, however, by relocating the taxation provision
in the Fvidence Code. The language of Revenue and Taxation Code Section
4986 (b) concerning mistrial should be deleted.31 The general rule will
thus apply, which gives the court discretion to declare a mistrial when
evidence has been presented which is inadmissible, highly prejudicial,
and cannot he corrected by an admonition to the jury.32

The Evidence Code provision should also be amended to make clear
that it is inapplicable in cases where the uvitimate issue is the as-—

sessed valuati~n of property.

29. Cf. Evid. Cede § 8153 (sale of subject property). nixewise, the
1imitation in Section 815 on use of sales occurring after the
filing of the lis pendens should apply only in eminent domain
proceedings. ’

30. See Carlson, Statutory Rules of Evidence for Iminent Domaln Pro-

ceedings, 18 Hastings L.7. 163, 157 (1966).

31. The Commission plans to devote further study to the simplification
of the structure of Revenue and Taxation Code Section 4986.

32, See Wolford & Fndicott, 'Motions During Trial, in California Civil

Procedure During Trial, 5§ 15.61-15.63, at 372-373 (Cal. Cont. Ld.
Bar 1960): 4 B, Witkin, California Procedure, Trial % 130, at 2954

(2d ed. 1971).




Admissibility of Sale or Exchange

It is improper for a valuation witness to give an opinion as to the
value of property other than that being valued.33 A particular applica-
tion of this rule is to trades or exchanges imvolving the property being
valued since a determination of the value of the property depends in
part upon the value of the property for which it is traded or_exchanged..34
The Commission recommends that the statute make clear that traﬁsactions
involving the trade or exchange of property are not a proper basis for

an opinion as to the wvalue of the property.35

The Commission's recommendations would be effectuated by enactment

of the following measure:

33. Evid. Code § 822(d).

34. See People v. Reardon, 4 Cal.3d 50? 515-516, 483 P.2d 20 26, 93
Cal. Rptr. 852, 858 (1971).

35. Section 1113(5) of the Uniform Fminent Domain Code cnntains a
similar provision.

-10-



10/158
An act to amend the title of Article 2 {commencing with Section
810) of Chapter 1 of Division 7, and to amend Sections §10, 811, 812,
813, 8is5, 81s, 817, 819, and B22 of the Evidence Code, and to amend
Section 4986 of cthe Revenue and Taxation Code, relating te evidence in

the valuation of property.

The people of the State of Califernia do enact as follows:

Evidence Code §j B10-822 Title (amended)

SECTION I. The title of Article 2 (commencing with Section 810) of
Chapter 1 of Division 7 of the Evidence Code is amended to read:
Article 2. ¥alues Bamagess and Renefies in Eminent Bemain
and Imverse Covdemnution Gﬁses.Evideﬁcelgg

Market Value of Property

10/159

Evidence Code § 810 (amended}

SEC. 2. Section Bl0 of the Evidence Code is amended to read:
210. This article is intended to provide special rules of evidence
applicable enty £e cminent domain and Inverse condemnation preceedingss

to any action in which the value of property is to be ascertained.

éomment. Secfion 810 is amended to remove the limitation on ap-
plication of this article to eminent doméin and inverse condemnation
proceedings. This article applies to any action or proceeding in which
the "value of property” is to be determined. 3See Sectiom 811 and Com-
ment thereto ("value of property” defined). See also Sections 105 and
120 ("actioﬁ“ includes action or proceeding). It should be noted,
however, that--where a parﬁicular provision requires a special rule
relating to value--the special rule prevails over this article. See,

e.g., Com, Code §8§ 2723, 2724.

-1~



10/160

Evidence Code § 811 (amended)

SEC. 3. Section 811 of the Evidence Code is amended to read:

811. As used in this artiéle, “value of property” maans the amourt
of Ujust cempensatienl te be aseertained under Seectden 19 of Aredete I
of the State Sonstdtution and the smeunt of walues damages and berefiss
te be ascertazined under Avedelas & {eommencing with Seetien +263+3103
and SV{tsmmeneiﬁg with Sectien %3637449% af Chapter 9 of FPitie 7 of

Part 3 of the €ede of 64vil Preceduses market valué‘ggrany_gﬁ the

following:

(a) Real property or any interest therein.

{(b) Tangible personal property.

Comment. Section 811 is amended to broaden the application of this
article to all cases where a market value standard is used to determine
the value of real property or any interest therein, or of tangible
personal property. These cases include, but are not limited to, the
following:

(;) Eminent domain proceedings. Seé, e.g2., Code Civ. Proc.

§ 1263.310 (measure of compeﬁsation is fair market value of property
taken).

(2) Property taxation. See, e.g., Cal. Const., Art. XIII, § 1, and
Rev. & Tax. Code §§ 110, 110.5, 401 (property assessment and taxation
based on fair market value or full value).

" (3) Inheritance taxation. See, e.g., Rev. & Tax. Code §§ 13311,
13951 (property taxed on basis of market value).

":(&) Breach of contract of sale. See, e.g., Com. Code §§ 2708, 2713
(measure of damages for nonacceptance, nondelivery, or repudiation is
based on market price). It should be noted that, where a particular
provision requires a special rule relating to proof of value, the spe-

cial rule prevails over this article. See, €.g., Com. Code §§ 2?23;
2724,

12~



{5) Fraud in the_pqrchase, sale, or exchange of property. See,
e.g., Civil Code §§ 3343 (measure of damages based omn actual value of_
property). |

(6) Other cases in whick mno statutory standard of market value or
its equivalent is prescribed but in which the court is requi;éd to make
a determination of maﬁket value. _

It should be noted that this article applies only ﬁhere market
value is to be determinad. Tn cases involving some other standard of
value, the rules provided in this article are not made applicahle by
statute. See Section 810 and Comment thereto. |

This article applies to the walvation of real property or dan inter-
est in real property (e.g., a leasehold) and of tangible personal prop-
ertv. It does not apply to the valuation of intangible personal prop-.
erty which iz not an interest in real property, such as shatres of stock,
a partnership interest, goodwill of a business, or property protected by
copyright; wvaluation of such property is governed by the rules of evi-
dence otherwise applicable. It should be noted, however, that nothing
in this article precludes a court ffoﬁ usiﬁg the rules prescribed iﬁ
this article in valuation proceedings to which the article is not made
applicable, where the court determines that the rules prescribed are

appropriate.

10/161

Evidence Code § 812 (amended)

SEC. 4. Section 812 of the Evidence Code is amended to read:

812. This article is not intended to alter or change the existing
substantive law, whether statutory or decisiomal, interpreting “Jus«
compensatienl a8 used im Secetdon 19 of Artiele I of the State Gomsti-
tutien eor the terms “fair market walwes® rdamage-,—l a¥ “benefis’ ag used
im Artieles 4 {fcommeneing with Seetlen +263-318} and 5 {cemmeneing with
Section 1263:418) of Ghapter 9 of Title 7 of Past 3 of the Cede of

Givi} Preceduresr the meaning of "market value' or its equivalent.
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Comment. Section 812 is amended to male clear that nothing in this
article affects the substantive meaning given the term "market value'
{as used, for example, in the statutas relating to inheritance taxation}
or equivalent terme such as "market price™ (breach of contract of sale),
“actual value!' {fraud in a transaccion), "full vaiue" (property taxa-
tion), "fair market value' (property taxation, eminent domain), or "just

compensation,” "damage,” or "“benefit" (eminent .domain).

. . 10/162
Evidence Code § E13 (amended)

" SEC. 5. Section 813 of the Evidence Code is amended to read:
-813ﬁ (é)'The value of property may be shown only by the opinioné
of:

(1) Witnesses qualified to express such opinions; and

(2) The owner of any Eﬁght, title, or interest in the pProperty e

preperty inmterest being waluedr valued: and

(3} An officer, empibyee, or partner desigrated by a corporation,

partnership, ot unincorporated assoclaticn claiming any right, title, or

n

interest in the property being valued if such person is knowledgeable as

to the character and use of the property.

(b) Nothing in this section prohibits a view of the property being
valued or the admission of any other admiscible evidence (including but
not limited to evidence a5 te the uatuve and condition of the'property
and, in an eminent domain proceeding, the character of the improvement
proposed to be congtructed by the plairntiff) feor the limited piurpose of
enabling the court, jury, or refereé tc understand and weigh the testi-
mony*given under subdivision (&); and such evidence, except evidence of
the character of the improvement proposed to bé constructed by the
plaintiff in an eminent domain proceéding, is subiect to impeachment and

rebuttal.



Comment. Section 813(a}{l) is amended to make clear that not only
the fee owner of the property, hut any person having a compensable
interest in the property, may testify as to the value of the property or
his interest therein. Cf. Code Civ. Proc. 8§ 1235.170 ("property”
defined}, 1263.010 (right to cowpensation). This 18 consistent with
Code of Civil Procedure Section 1260.220 (procedure where there are
divided interests).

Taragraph (3) is added to Section 8l3{a) to make clear that,.where.
a corporation, partnership, or unincerporated assoclation owns property
being valued, a designated officer, employee, or partner who is knowl-
edgeable as to the character and use of the property may testify to his

opinion of its value a2&g an owner, notwithstanding any contrary implica- . .

tions in City of Pleasant Hill v. First Baptist Church, 1 Cal. App.3d
384, 82 Cal. Rptr. 1 (1969). thhiﬁg“in péragraph £3) affeéts tﬁe'

authority of the court to limit the number of expert witnesses to be
called by apy party (see Section 723) or to limlt cumulative evidence

{see Section 352).

30/177

Evidence Code § 815 (technical amendment}

SEC. 6. Section 815 of the Evidence Code is amended to read:

815. When trelevant to the determination of the value of property,
a witness may take into -account as a basis For his an opinion the price
and other terms and circumstances of any sale or contract to sell and
purchase which ifitluded the property or property interest being valued
or any part thereof 1f the sale or contvact was fréely made in good
faith within a reasonable time before or after the date of valuation,

except that in an eminent domain proceeding where the sale or contract

to sell and purchase includes only the property or property interest
being taker or a part theseef thereof, such sale or contract to sell and
purchase may not be taken into account if it occurs after the filing of

the lis pendens.
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Comment. Section 815 is amended to compensate for the expamsion of
the scope of this article to actions other thzn -eminent domain and

inverse condemmation. See Secrion 310,

10/163

Evidence Code § 816 (amended)

SEC. 7. Sectiom 816 of tae Evidence Code is amended to read:

816. (a) When releﬁant“tq the determination of the value ﬁf prop-
erty, a witness may take into account as a basis for hi8 an opinion the
price and other terms and circumstances of any salerdr confract to séll
and purchase comparable property if the sale or contractrwas freely made
in good faith within a reasonable time before or after the date of
valuation,

(b) In order to he considered comparable, the sale or contract must
have been made sufficiently near in time to the date of valuation, and
the property sold must be located sufficiently near the property being
valued, and must be sufficiently allke in respect to character, si:ze,
situation, usability, and improvements, to make it clear that the prop-
erty sold and ghe property being valued are comparable in value and that
the price rgali;ed for the property sold may fairly be considered as

shedding light on the valus of the property being valued.

(c) The provisions of this section shali be liberally construed to

the end that an expert witness ir permitted a wide discretion in the

selection of comparable sales. Nothing in this section affects either

{1) the right of the court in {ts discretion to limic the number of

sales used by a witness or (2) the right fully to cross-examine the

witness concerning the soles.
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Coument. Subdivision (c} Is added to Section 816 to Iincorporate a
policy of liberal admiséibilify of sales on the theory that an error of
exclusion 1s more likely to be prejudicial than an error of admission.
This policy applies only to expert witnesses. : It is not intended to
limit the_court’s discretion in placing a reasonable limitation upon the
number of sales that-may be admissihle for any appralsal purﬁose S0 as
to avold the cumulative effect of such testimony. Nor does 1t affect
the right of liberal cross—examination granted in Section 721. However,
the right of c¢ross—examination may not be used as a means of placing
improper matters before the triler of fact. While subdivision (c) adopts
a policy of liberality in the admissibility of comparable salez, this
policy is subject to the basic standard of comparability set out in sub-
division (b).

It should be noted that existence of project emhancement or blight
on comparable sales does not necessarily affect their relevance under
this section. See Code Civ. Proc. § 1263.330 {chenges in property value
due-to imminence of project): City of Los Angeles v. Retlaw Enterprises,
Inc., 16 Cal.3d 473, 479-483, 546 P.2d 1380, 1383-1387, 128 Cal. Rptr.
436, 439-443 (1976).

10/164

Evidence Code § 817 {amended)

SEC. 8., Section 817 of the Evidence Ceode is amended to read:

817. ({a) When Subject to subdivision (b}. when relevant to the
determination of the value of property, a witness may take Into account
as a bésis for his an opinion the rent reserved and other terms and.cir—
cumsténéés of any lease which included the property or property interest

being valued or any part thereof which was in effect within a reasonable

time before or after the date of waiuetien~ valuatlen, except that in an

eminent domain proceeding where the lease includes only the property or

property interest being taken or a part thereof, such lease may not be

taken into account if it occurs after the filing of the l1is pendens.

-17-
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(b) A witnass mav take into account a lease providipg for a rental
fixed by a percentage or cther measurable portien of gross sales‘o%-
gross income from a busin:ss conducted on the leased property oaly for
the purpo%e 5f arfivigg at k%8 an opinlon as to thé reasonahble net
rental value attributable t¢ the preoperty or property interest being
valued as proviﬂed in Seciion 819 or determining the value of a lease-

hold interest.

Comment. Section 817 is amended to add the limitation that a lease
of the subject property is not a proper'basié for anIOpinicn of value
after the filing of the lis pendens in dn eminent domain proceeding.
This is comparable to a provision of 3ection 813 (szale of subject'prop#'
erty). ' ' o -

It should be noted that subdivisicn (b) limits the extent to which |
a witness may take into accoun: a lease based on gross sales or gross
income of & business conducted on théprbpéfty. This limitation applies
only to valuation of thé real property'or‘aﬁ interst therein, or of
tanglble personal property, and de2s not apply to the determination of
loss of goodwill. See Section §li &nd Comment thereto; Code Civ. Proc.

§ 1263.510 and Ccmment thereto.

963/887

Evidence Code § 819 (ameuded}

SEC. 9f Sestion 419 of the Evfdence dee is amepded to read:

819, (a) When relevant to the detgrminationrnf the value‘of prop-
erty, a witness may takg inte account ac a hasis for bi& an opinien the
rapitalized value of the reasonable net wental value attributablie to the
land and existing improvements thereon (as distinguished from the

capitalized value of the income c¢r profits attributable to the busginess

conducted thereon).

(b) Vnen relevant o the dztermination of tlie value of property, an

expert witness way tale into acccunt as a hasis for an opinion the

- B



capitalized value of the reasonable net rental value that would be at-

tributable to the land if the property were improved so that it could be

used for the highest and best use for which it is reasonably adaptable

and available, but this subdivision applies only if the court determines

that both of the following requirements are met:

(1) The land with the existing improvements thereon, if any, 1s not

developed for the highest and best use for which the property is reason-

ably adaptable and available.

{2) There is ne adequate market fata described in Section 816 upon

which an opinion may be hased as to the value of the property for the

highest and best use for which the rroperty is reasonably adaptable and

available.

Comment. Subdivision (b} is added to Section 819 to permit the
capitalization of the reasonable net rental income thdt would be attrib-
utable to-the land if it weve improved for its highest and best use,
even though It is not presently so improved, im a case where the court
determines that there are no adequate comparable sales {Section 816)
upon whichian opinion as to the value of the property may be based.
Subdivision (b} vprovides a limited exception to the pgeneral rule stated
in subdivision (a)., which permits use of the capitalization of income

approach only for the land and the existing improvements thereon.

If the court makes the requisite findings set forth in paragraphs
(1) and (2) of subdivision (b), the expert valuation witness is permit-
ted to take into account in formulating his opinion a capitalization of
income analysis based on the reasonable net rental value of the land as
improvedsﬁy thé hypothetical improvement that would be required to be
constructed ¢é& permit the propertv to be devoted to Its highest and hest -
use. Such an analvsis could, for ezample, involve a determination of
the reasonable net rental value of the property as ifmproved by the hypo-

thetical ijmprovement, the apportlonment of che reasonable net rental
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value so determined between the land and the hypothetical improvement,

and the capitalization of the reasonable net rental value apportioned to

the land. See, e.g., A. Ring, The Valuation of Real Estate, 266-297 (2d
ed. 1970). R R " o

There are a number of restrictions on the use of the valuation ap-
proach described in subdivision (b). The highest and best use must be
one for which the property is reasonably adaptable and available and the
valuation approach must be '"relevant to the determination of the value
of property."” The use of subdivision (b) is thus limited to cases where
that approach tg valuation would be taker into consideration in deter—
mining the price that would be reached by a willing_purchaser and a
willing seller, dealing with each other with full knowledge of all the
uses. and purposes for which the property is reasonably adaptable and
avallable. Subdivision (b) is further limited by the requirement stated.
in Sectiou 814 that the matter upon which the expert's opinion is based
be "of a type that reasonab’y may be relied upon by an expert in forming
an opinion as to the value of pronerty.” These limitations require the
court to restrict the use of the valvation approach described in subdi—
vision (b) to appropriate cases, .

Subdivision (b) requires that the wftness be an expert witness so
that the data vill be presentad with the aid of analysis and explanation
by an expert valuaticn witneqs ~In 1ddltion, the data is presanted to"
the trier<of fact only for the limited purpose of enabling the trier of
fact to understand the basis for the opinlon of the witness and to

determine the weight to be given Lo the qpinion. See Sectlon Bl3.

10/166

Evidence Code § 82; (amended)

SEC. 10. Section 827 of the Evidence Code is amended to read:

822.  Notwithstauding the provisions of Sections 814 to 821, the
following mattéf is inadmissible as evidence and is not a proper basis
for én opinion as to the valve of property:

{a) The price or other terms and c¢ircumstances of an acquisition of
property of a properéy iﬁterest if the acquisition waé for a public use'.
for which the property could have been taken by eminent domain.

-10-



(b} The price at which an offer or option to purchase or lease the
property or property interest being valued or any other property was
madé, or the price at whi;h such property or interest was optioned,
nffered, or listed for sale or lease, except that an option, offer, or
listing may be introduced by a party as an admission of another party tﬁ
the proceeding; but nothing in this subdivision permits an admiséion to
be used as direct evidence upen any matter that may be shown only by -
opinion evidence under Section 8§13,

{c) The value of any property or property interest as assessed for

taxation pu¥pesess purposes or the amount of taxes which may be due on

the property, but nothing in this subdivision prohibits the considera-

tion of actual or estimated taxes for the purpose of determining the
reasonable net rental wvalue attributable to the property or property

interest being valued. This subdivision does not apply In an action to

ascertain the value of property as assessed for taxation purpeses.

(d) An opinion as to the value of any property or property interest
other than that belng valued.

{e) The influence upon the value of the property or property in-
terest being_valued of any noncompensable items of value, damage, or
injury.

() The qapitalized value of the income or rental from any property
or property intergst other than that being valued.

g) A transaction involving the trade or exchange of any property

including the property belng valued.

Comment. Subdivision (c¢) of Sectiomn 322 ig amended to incorporate
a provision formerly found in Revenue and Taxation Code Section 4986 and

to make clear that 1t does not apply in tax assessment cases.
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Suhdivisicq‘(g} 1s added to Section 822 to make clear that trans-
actions involving a.trade or exchange of property are not a proper basis
for an opinion since use of such trénséctions requires valuation of
property other than the property being valued. See subdivision (d}:
People V. Reardon, 4 Cal.3d 507, 515-516, 483 P.24 20, 26, 93 Cal. Rptr.
852, &s8 (19?i). It should be noted, however, that subdivision {d) does

not prohibit a witnesc ffom teétifying to adjustments made in sales of
comparable property used as & basis for his opinion. Merced Irrigation
Digtrict V. Woolstenhulme, % Cal.3d 478, 301-503, 483 P.23 1, 16-17, 93
Cal. Rptr. 833, 848-849 (1971).

Section 822 does not prohibit cross-examination of a witness on any

matter precluded from admissiou. as evidence if such cross-examination is
for the limited purpose of determining whether a witness based an opin-
ion in whole or in part on matter that is not a proper basis for an
opinion;‘Suchiéfoss;examination may not; however, serve as a means of
placing 1mproper matters before the trier of fact. See Evid. Code

5% 721, 802, 803.

104168

Revenue & Taxation Code § 4986 (émended)

SEC. 11. GSection 4986 of the Revenue and Taxation Code is amended
to read:

4986. {a) All or ény portion of anv tax, pénalty, or costs, here-
tofore or nereafter lavied, may, on satisfactory prcof, be canceled by
the auditor on order of Ehe board of supervisors with the written con—
sent of the county legal advisér if it-was levied or charged:

(1) More than once. |

(2) Erroneously or 11legally.

(3) On the ‘canceled portion of an assessment that has been de-
creaséd‘pdréuéﬁt.to a cérréctidn authorized by Article 1 (commencing

with Section 4876) of Chapter ? of this part,
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(4) Om property which did not exist on the lien date.

(5) On property annexed after the lien date by the public entity
owning it. |

{6) On property acquired prior to September 1§, 1939, by the United
States of America, the state, or by any county, citf, séhool disfrict or
other political subdivision‘and which, ﬁecause of such public owﬁeféhiﬁ,
became not 5ubjectlto sale for.delinquent taxeé. | |

(bS On properfy acquired after the lien date by the United States
of America, if such property upom such acquisition“becbmes exempf from
taxatioﬁ under fhe laws of the Uﬁited States, or by the state or by any
county, éity, school district or other public entity, and because of
such public ownership becomes not subject to sale for delinquent taxes,
no cancellation shall be made in respect of all or any portion of any
such unpaid-tax, or penalties or costs, but such tax, togethér with sucﬁ
penalties and costs as may have accrued thereén while én the secufea
réll, shali be pald through escrow at the close of escrow or, if unpaid
for any reason, they shall be collected like any other taxes én the
unsecured roll. If unpaid at the time set for the sale of property on
the qecured roll to the state, they shall be transferred to the un—l
secured foll puréuant td Séction 2821.5, and collection theréof shall.be
made and had és ﬁrofidéd tﬁérein, éxcept thét the étatute of limitations
on éﬁy-suit brought to collect such Eéxés and penalties éhall coﬁménéé.
to run-from,ﬁhe date of téanéfer of such taxes,‘penalties and costé‘to
the unsecured roll, which date shall be entered on the unsecureﬁ roll by
the auditor oppésite the namé of Ehe assessee at the time such transfer

1s made. The fdregoing ﬁoll of-fhe statute of iimitations shall apply
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retréactively to all such unpaid taxes and penalties so transferred, the
delinquent dates of which are prior to the effective date of the amend~
ment Bf this section at the 1959 Regular Session.

If-ény'proﬁertY'descffbed in this subdivision is acquired by a
negotiafed purchase and sale, gift, devise, or eminent domain proceeding
after the lien date but prior to the commencement of the fiscal year for
which current tékes are'a lien on the property, the amount of such cur-
rent téxés shall be canceled and neither the person from whom the prop-
ertyrﬁas acquired nor the public entity shell be liable for the payment
of such taxes. 'If, however, the property is so acquired after the com-
mencement of fhe fiscal‘yeér for which the current taxes are a lien on
the property, that portiom enly of such current taxes, together with any
allocable penalties and costs thereon, which are properly allocable to
that.ﬁart of the fiscal year which ends on the day before the date of
aéquisifion of the prdpefty shall be pald through escrow at the close of
escrow, or if:unpaid for any.reason, they s shall be transferred to the
unsecured roll pursuant to Section 2921.5 and shall he collectible from
the'person from whom the property was acquired. The portion of such
jtaxes, tugetﬁér with any penalties and costs therean, which are alloca-
ble to that part of the fiscal vear which begins on the date of the
acﬁuisition of the ﬁroperty, shall be canceled and shall not be collect-
ible either from the person from whom the property was acquired nor from
the public entity,

In no'event‘shall'any'transfer of unpaid taxes, penalties or costs
be made with respect to property which has been tax deeded 'to the state

for delinguency.
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For purposes of this subdivision, if proceedings for acquisition of
the property by eminent domain have not been commenced; the date of ac-
quisition shall be the date that the conveyance is recorded in the name
of the public entity or the date of actual posseqsiOﬂ byrthe public
entity, whichever is earlier. 1If proceedings to acquire the property by
eminent domain have been commenced and an order of immediate pesseassien

for possession prior to judgment obtained prior to acguisition of the

property by deed, the date of acquisition shall be the date upom or
after which the plaintiff may take pessession as authorized by sueh

the order eof immedinte pessessienr for possession prior to judgment.

The subject of the ameount of the £axes whieh may be due em the
properey shall ast Le considered relevant en any i33ue in the cendem-—
natton actisnsy and the mpention of sadd aubjeet; edsher on +he voir dirc
examination of furerss or during the ecxamipatien sf witnesgseas sr as a
part of the ceurtls instruetiens to the jury; of im arsument of eceunsel;
or otherwddes shalid cemstdsute grounds £5¥ a adstrial 4m any sueh setiony

No cancellation under paragraph (2) of subdivision (a) of this
section shall be made in respect of all or any portion of any tax, or
penaltles or costs attached thereto, collectible by county officers on
behalf of a municipal corporation without the written consent of the
city attorney or other officer designated by the city council unless the
city council, by resolution filed -rith the board of supervisors, has
authorized the cancellation by county officers. The resolution shall
remain effective until rescinded hy the citv council. For the purpose
of this section and Section 4986.9, the date of possession shall be the
date after which the plaintiff may take possession as authorized by

order of the court or as authorized by a declaration of taking.

~25-



Comment. The portion of Section 4986 that related to mention of
the amount of taxes which may be due on the property is superseded by
Evidence Code Section 822(c). Other technical changes conform the
language ofVSection 4986 to tﬁat used in the Eminent Domain Law (Code
Civ. Proe. §§ 1230.010-1273.050). '
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