#39, 160 9i24177
Memorandum 77-65

Subject: Study 39.16Q - Attachment (Use of Court Commissioners)

Attached to this memorandum are two coples of the ataff draft of
the recommendation relating to use of court commissioners in attachment,
revised in accordance with the Commission's decisions at the September
meeting, This recommendation has been approved in substance; the staff
has rewritten portions of the preliminary part, Please mark any editor-
ial revisions you may have on one copy and return it to the ataff at the

October meeting.
Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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LETTER OF TRANSMITTAL

October 6, 1977

To: THE HONCRABLE EDMUND G. BROWN JR,

Governor of California and
THE LEGISLATURE OF CALIFQRNIA

The California Law Revision Commission was dlrected by Resolution
Chapter 27 of the Statutes of 1972 to study the subject to creditors’
remedies, including prejudgment attachment. As a result of this direc-
tive, the Attachment Law--1974 Cal. Stats., Ch. 1516--was enacted upon
Commission recommendation.

The Commission has maintained a contilnuing study of the Attachment
Law to determine whether any substantive, technical, or clarifying
changes are needed. This recommendation is a product of the continuing
review. 1t defines the subordinate judicial duties under the Attachment

Law that may be performed by court commlssioners.

Respectfully submitted,
JOHN N. McLAURIA
Chalrman
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Staff Draft

RECOMMENDATION
releting to
USE"OFCOURT -COMMISSTONERS TINDER THE ATTACHMENT LAW
The Californig Constitution pernits the Legisiature to-provide for

-~ the appaintment.of -officers such as coisisgionexs to perform subcrdinate. .

4

 Judicial doties.” - Intil Juneary 1, 1977, comuissiconers were authorized - -
by-statute. to issue writs ex parte-or_s&ftar a noticed.hearing in-attach-__ .

mentfz TherA:tachmentmLaw,s

-—_ . ailent ag—to-the use of-court-cemmissicners. i
The-Law. Revigion Commigsion’s.sriginal recommandatica. proposing:

_wkich took effect-on.January 1, 1977, ie

N,

" . ..enactment- of the Attachment Law would have vermitted ccur® commissioners.

to perform a1l judicial éurdies under the law.é This- provision xas

" deleted. from the bAll befere fiual pussage. As a . result, the duties'a |
court ccmmjcsioner  may perform under the Attachment Law .are not ciear

. and are limited by the general statuies partaining to the powers of

court cummisainne:s~5_ The parties nsy, hewever, stipuiate that any

1. Cal. Cours., Art, 6, £ 22.

2. Code Civ. Proc. §§ 538.1, 533.4 {Interim attachment statute),
enacted by :972 Cal. Stars., . 550, §8% 2, 12, repsalad by 1974
Cal. Stats., Ch. 1316, % 12 f{vperatlive Jao. 1, 1%77, pursuant to
1975 Cal. Stats, Ch, 203G, § 2).

3., ' Code Civ, Proc. 3§ 481.010-487,000.

+ W

4. Reccmmendation Reiz ing to Trejudsvent Attachwent, 1l Cal. L.

vt ians

Revisicn Comm’s Reports 701, 73%, 765 (1675;.

5. General powers of superior zouri cosmissicners are provided in Code
of Civil- Procedure Seciirm 259, Additilonal powerz of superior
court commissioners in Los Angalzs Covnty are provided by Code of
Civil Preocedure Sectilon :59s whizh 13 mada epplicable to several
other counties by Govrarauent Cole Ssoticus 70161.4--70141.12.
Covernaent- Code Sacticr 73140 authorizes municipal court commis-
sioners to exercise the pirsve 2f supervior court commissioners..
Court cozmissicuers are ewpowerad to hear end determine cartedn ex

. .parte motlons for orders and writs, o srprove ursdertskings, and in
certain counties to act @2 judge pro-wamore and hear uncontested
actions and procesdings. 3za 2lso 1 B. Winkin, California Proce-
dure Courts §§ 223227, at 480-24 (2d =4. 1970).

-
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judicial duty under the Attachment Law be performed by a court commis-
sioner.6

The question has been raised whethay it would be constitutionally
permissible to authorize court commissioners to perform all judicial
duties under the Attachment Law.7 The Legislative Counsel has given the
opinion that a provision authorizing court commissioners to perform
judicial duties under the Attachment LawB

would be constitutional to the extent it authorized the determi-
nation of preliminary matters, even though contested, and a final
determination on the merits of an issue in litigation, 1f uncon-
tested. This general rule 1s subject to the qualification that the
determination of a contested preliminary matter may, depending upon
the facts of a particular case, so involve the exercise of due
process rights that it would be required to be made by a Judge
rather than an officer such as a commissioner.

Whether a particular question involved a preliminary matter,
with the exception of a recovery for wrongful attachwment, which in
all cases would be 2 determination on the merits, would depend upon
the circumstances of a given case.

The Leglslative Counsel has concluded that preliminary or uncontested
matters may be appropriately designated subordinate judicial duties by
the Legislature on the authority of the California Supreme Court's

decision in Rooney v, Vermont Investment Corporation.9 The Legislative

Counsel has also suggested that the determination of a contested exemp-
tion claim, although a preliminary matter, is the sort of situation that
in some cases may involve "due process rights' so as to require the

"exercise of judicial power of the highest degree."lD This position is

6. If appointed and qualified, a commissloner may act as a temporary
judge pursuant to the stipulation of the parties. Cal. Const. Art.
vl, § 21; Code Civ. Proc. § 259a, subd. 4; Rooney v. Vermont In-
vestment Corp., 10 Cal.3d 351, 359-60, 515 P.2d 297, 302-03, 110
cal. Rptr. 353, 358-59 (1973).

7. An outline of the judicial duties specified in the Attachment Law
is attached as an Exhibit hereto.

8. Opinion of Cal. Legislative Counsel at p.9 (No. 865%, June 16,
1975) (unpublished).

9. 10 cal.3d 351, 366, 515 P.2d 297, 307, 110 Cal. Rptr. 353, 363
(1973).

10. Opinion of Cal. Legislative Counsel, supra, at p.%.
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buttressed by receht decisions regarding prejudgment remedles rendered
by the United States and the California Supreme Courts that emphasize
the importanee of the defendant’s right to property necessary for the
support of the defendant and the defendant's family.ll

The Commission has reviewed the judicial duties specified in the
Attachment Law. The Commission has determined that the following mat-
ters are not preliminary matters and so may not constitutionally be
determined by a court commissioner:

(1) Contested motions for determination of 1liability and damages
for wrongful attachment.12
{2) Contested third=-party claims.13

(3) Contested actions to enforce a garnishee's liability.lé

In addition, contested exemption claims, although preliminary matters,
in many cases involve essential rights requiring judicial attention;15
these too may not constitutionally be determined by a court commis-
sioner. The parties may stipulate, however, that these matters may be
determined by a court commissioner as a temporary judge.l6

The Attachment Law should make clear the duties under it that
constitutionally may be performed by a court commissiomer, This will
cure the existing uncertainty over the extent to which a commissioner

can perform subordinate judicial dutles under the Attachment Law. It

11. See Sniadach v. Family Fin. Corp., 395 U.S. 337, 340-42 (1969);
Randone v. Appellate Dep't, 5 Cal.3d 536, 558-63, 488 P.2d 13, 27-
32, 96 Cal. Rptr. 709, 723-28 (1971); Blair v. Pitchess, 5 Cal.3d
258, 279, 486 P.2d 1242, 1257, 96 Cal. Rptr. 42, 57, (1971);
McCallop v. Carberry, 1 Cal.3d 903, 907, 464 P.2d 122, 125, 83 Cal.
Rptr. 666, 669 (1970). Cf. North Georgia Finishing, Inc, v. Di-
Chem, Inc., 419 U.S. 601, 605-06 (1975); Fuentes v. Shevin, 407
U.5. 67, 88~90 (1972).

12. See Code Civ., Proc. $§ 490.030, 420.050.

13. See Code Civ. Proc. § 488.090, incorporating the procedures of Code
Civ. Proc. § 689.

14. See Code Civ. Proc. § 488.5530.

15. See Code Civ. Proc. §§% 482.100, 484.070, 484.350, 484.360, 484.530,
485,610, 492.040, 492.050.

16, See Cal. Const., Art. 6, § 21,
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will also enable court commissioners to continue to perform the types of
duties they have been successfully performing for a number of years
under the prior attachment law. And it will promote the efficient,
expeditious, and economical administration of the Attachment Law by

enabling the fullest permissible use of court commissioners.

The Commission's recommendation would be effectuated by enactment

of the following measure:

An act to add Sectiom 482.060 to the Code of Civil Procedure,
relating to attachment,

The people of the State of California do enact as follows:

SECTION 1. Section 482.060 is added to the Code of Civil Pro-
cedure, to read:

482,060. (a) Except as otherwise provided in subdivision (b), the
judicial duties to be performed under this title are subordinate judi-
cial duties within the meaning of Section 22 of Article VI of the Cali-
fornia Constitution and may be performed by appointed officers such as
court commissioners,

{(b) The judicizl duties to be performed in the determination of the
following matters are not subordinate judicial duties:

{1) A contested claim of exemption.

(2) A contested motion for determination of the iiability and
damages for wrongful attachment.

{3) 4 contested third party claim.

(4) A contested action to enforce a garnishee's liability.

{c) Nothing in subdivision (b} limits the power of z court to
appoint a temporary judge pursuant to Section 21 of Article VI of the
California Constitution.

Comment. Section 482.060 authorizes the use of court commissioners
to perform judicial duties arising under this title, subject to the ex-
ceptions noted in subdivision (b}.

Contested exemption claims, described in paragraph (1)} of subdivi-
sion (b}, may arise under Sections 482.100 {postlevy exemption claims

4



based on changed circumstances), 484.070 (claim of exemption and notice
of opposition in procedure for issuance of writ of attachument after a
noticed hearing), 484.350~484.360 {claim of exemptiom and notice of
opposition in procedure for issuance of additional writ after a noticed
hearing), 484.530 (claim of exemption after levy of ex parte additional
writ), 485.610 (clain of exemption after levy of ex parte writ or addi-
tional writ), or 492,040-492.050 (release of exempt property where non-
resldent defendant files general appearance).

Motions for determination of liability snd damages for wrongful
attachment arise under Sectlons 490,030 and 45G.030. Third-party claims
are made and deternined in the wanner provided by Section 689 which is
incorporated by Section 488.030. Actisne tc enforce & garnishee's
liability may be brought pursuznt to Section 488,550,

Subdivision (c) recognizes that a cualified commissioner or other
person may be appointed as a temporary judge, upon stipulation of the
parties, to determine a matter pursuant to the authority of Section 21
of Article VI of the California Conetitution,
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SRV IS :  EXHIBIT , .. ... ..

JUDICIAL DUTIES UNDER THE ATTACHMENT LAW =~

@

B . . :
: . . - P R T VD - . LI
ERPS By K SET 1. . e FIE “F . T . # . ¢

T RI@&T“T& ATTACH oRnEks ﬁazrs oﬁ ATTACHMENT amn DETERHINATION

- nb . r-'”' i i
DF EXEHPTIOHS. e i
} ;;l_lg,tr:l.cgg ting_mcedures aud prdlévly exempticm sclafms. (Chapter
1‘ } Loootwe Do L T, R D

.

&1 A tighe 'éd “dktach order which states the amount to be secured
Ry tHeé aftachment is issuad if the court finda the following
at a noticed hearing. (3 484. 090 y .

*(I) “THe claim is one upon which attachment may be 1ssued

ke 5 udfi0r0) '

(2’) 'I‘he plaintiff has established the probable ’v_alidity of th.e
e 5T, T (See’ § 48T 190 defining probabIé vvdlrid’it; ¥y

{3) The attachment' is mot-mought for a purpdsi ottier thin' the

. - rrecovery. on the tl¥dm upop which the attachient’ is basged.
b Aewriti ofsatéachment 3% also:isbBued at the héaring, conditioned

- be levied upon; proéperty-which is 'exempt-;-"and states the
amount to be secured by the attachment™wherd: '’ (§§ 484.090(b),
-4B8.010(a)s) - e R :

(1) The court hae wmade the.findings netéssary to issue a right

.1icto-attach orders. it ST -
(2)cThe ‘defendanit ‘has fatled: to prove all p{"opérty sought to
-be sttacked fs<exempt, . -
c. Additiendl writs of attachmerit-may be {ssued ‘st a noticed hear-
. ing, “conddticned upon tle Tiling of dn “imdertaking, ‘if the
. gourt £inds the following: -(§ 484.370.) "¢
. (L}, A right to-attach ordsr has'been {ésued at a noticed
wrheartng §:1484.090): ‘67 the court has detéfmined in a
.. = heariogiontariotion to set ‘adide an vx parte right to
- attach: opders that ‘the plathtiff is eutttiéa to the order
-+ B8 G85.240, %92.050(d)). ' ’
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“(2) The defendant has failed to prove that all property
sought to be attached is exempt.

d. Continuances.lr A e

4

(1) For good cause shown, the court may grant a continuance of
the hearing on iseuance of the order upon ‘the defendant 8
R or the plaintiff‘s application. (s #84 DBO ) If ché"—
continuance is granted on the defendant 5 application,
.y the effective period of any temporary protective.order is
”exteoded. (§ 484.080(b) and Chapter 6.) If the continu-
ance is granted on the plaintiff's applic&tion, the,
f effective period of any temporery protective order may be
”rextended.‘ (5 484 080(3) and Chapter 6 )
(2) The court may continue the hearing on issuance of the
- order ‘and writ for the production of additional evidence
upon a showing of good cause. {§ 484.090(d).)
tions.

2. Ex arte roeedures and rele determination of ex

(Article 3 of Chapter 4, and .Chapter 5.)-
2. . A xight to attach order and -writ of attachment-may be issued,
conditioned upon the filing of an undertaking; 1f. the court
-Eiﬁénghﬂ following at an ex parte hearing: :(§ 485.220.)
g;) The.claim fs one upon which attachment may be issued.
(See.§ 483.010.) - . : '
(2) The plaintiff has established the probable validity of the
... claim, . (See § 481.190.) '
(3) The attachment is not sought for a purpose other than the
s-kecovery on .the claim-upon which the ‘attachment 1s based.
{ﬁ) The plaintiff's affidavit. shows that the property sought
. to he attached is not. exempt, (See § 487, 02057
(5) The plaintiff will suffer great or irreparable -injury if
the order is delayed to be heard on notice..: (See § 485.010
. which provides that great or irreparable injury i{s shown
.- where it may be inferred that there is a danger that the
property would be-concealed, made unavailable to levy, or
. Substantially impaired in value, a bulk sales notice has
been recorded and published,-a liquor 1license escrow has

-2-



been opened, or:.any other circumstance showing that great
or irreparable injury would result to-the plaintiff.)
b. The court may demy the application for the ex Rarte right to

2_attach order and writ pf_attachmant in ita diacrction and

., instead issue & _temporary Erotactive ordey (§§ 486 .010-
486, 110} and treat the application as an application for a
“_right to attach order at a noticed hearing (§§ ﬁ84 010-484,110)

_if it finda that the requiremanta for isauance of an ex parte

, _order and writ are satiafied (5 485. 220) but that it would be
- in the interest of justice and equity to the parties to follow
. . the noticed hearing Procedure (5 486.030).

c. Aﬂditional writs of attachment may ba 1saued ex parte, con
ditioned on the filing of an undertaking, if the court finds
the following . (§ 485.540,) _

(1) An ex parte right to attach order and writ of attachment
have been issued pursuant to § 485,220..

{2) The plaintiff'a affidavit shows that the property sought
to be attached, or part of {it, is not. exempt. (See

.. 487,000, '

‘.(3l The plaintiff will suffer great or. i;teparable injury if
. | | .the writ is delayed to be heard on notice.. (Sce § 485.010.)
d Additional writs of attachment may be .1ssued ex parte, con-

ditioncd on thc filing of an undertakins, if the court finds
the following (§ 4B4.520.)

(1) a right to attach order has bean 1ssued after a noticed
1hearing (§ 484 090) or the court has determined in a’
‘hearing on a motion to set aside an ex parte right to
attach order that the plaintiff is cntitlad to the order
,(55 &85 240, 492 GSD(d)} _ .

(2) The plaintiff‘s affidavit shows that the propcrty sought
to be attached 1s not exempt. {See § 487.020. )

e, Mbtion to set aside ex parte rigpt to attach order and writ of
;attachment may be made by the defendant and is granted if the
court determines at the hearing on the motion that the plain~
tiff if not entitled to the order. (§ 485.240.) The hearing

~3=



i+ ..-9R, the motien may be continued for productton of additional

T ,_evidencer.- R T TR SRR o JE S

3 ‘Eﬁtlevy deterain#tion of e“xenpeiona. = :
Exemﬁtiohs ‘provided by'§ 4871020 are’¢laimed and determined
Yfter ‘16%y of -An- “ex- parte writ (§ 485! 520), an ex parte addi-

B i ‘tionel writ (isstied after issuance of an ex parte order and
(P-”—=%5“": Weit under § 485.340), or ‘an 6 ex ‘parte additional writ (issued
ek <0 F gfter issuance ‘of a nntieed hearing order and writ under
1 1.9 520), a8 provided in Section 690 so. (5& 43:. 530,

i 488:610.) ¢ ot e e
b. Farm products or 1nvehtor1_1evied upon purusuant to Section
" - 488, 360(a)" may be claimed as essential for” the'support of
SH " the defendaht bBE the defendant 8 family. (55 &8? Dzﬂ(b),
488.360(b).} Upon the required ehowing, ‘the court orders

seis o remobal, of thé keeper "#nd retufn 'of the property eesential for
support and’ may ‘make sich further order ae the court deems
dae - iupppropriate to ﬁrbtecf ‘the plaintiff
'ty Postlévy ‘exemption cldims ‘based on ehenge in circumstances

($ 482.100). The court orders the release "of propetty shown
itonveil ey be exdmpt as'a ‘regult of ‘a change 1n circumstances occur-

EAAPEREE “gring aftér (1) the dénial of a ciaim earlier ‘in the actiom or
I ‘IL-

(2¥ehe expiration of’the“rime for claiming’tht'éxemption
ain U uandddler Hu Fhe action. - (See §§ 488 100{e), 59& 50 for pro-

J .
PR £ 4 ;'__1";' fd

cedures.)

or

4, ‘Fx parte’ prdbedures in action against nonresident defendent.

- &, A right ‘td’ attach order and writ of attachment may be issued,
" conditichied upon the filing of an undert&king, i1f the court
el ‘Finds’ thi ‘followlng at the ex parte heariqg_ (§ 492.030.)
(1) The claim is one upbn which attachment ' may be iesued.
§ s (See §492.010 which ﬁermits attachbent in an action for
' the recovery of muney ageinst nonresident individuela and

“

@i-???ﬁjﬁ" “iFurelgn’ dbrporations aud - ‘parthetaiips.) et
(:2} "The plaintiff has established the proba'iale vaiidity of the
Covoteiadnm, (Hee § 4810190,) 0 S
‘“‘{3):ThE'defendant'is'a ndnresfdént described by:§“i92.010.

il



(4) The attachment is not sought for a purpose 6theér than the
.recovery on the claim ypon which the. attachment is based.
(5) The plaintiff's affidavit shows that the property is. |
=+ 8ubject to attachment. (See § 492.040 which prevides
that all property. qf a nonresident is subject to attach-
ment if 8 method of levy is provided by § 488.310 et
vio o - 8ege).. L . P
b. Additional writa of attachment may be ieaued ex Ea;te, condi-
_tioped upon the filing of an undextaking, if the court finds
the following: (§ 492.090.) _ .
(1) A right to attach order has been issued against.the non-

resident pursuant to .§ 492.030. o
(2) The plaintiff's affidavit. shows that the property sought

to be attached is subject to attachment. (See § &92 040.)
ﬂpt property “{eee § 487.020) is released on order of the IR

‘court when the nnnreaident defendant filea a general appear-
ance in the action. (5 492 oao ) R

d. A noticn to aet aside the ex Earte right to attach order and

- writ of attachment may he made by the defendant. {5 b92 050.)

‘The court aeta aaide the right to attach order if the defend-

ant has filed a general appearance in the ection and the
pleintiff fails to show that the ordér is authorized %y ‘some
- othier Provision. If the court finds that the plé{ntiff 1e-
entitled to the right to attach order, it orders thé release
of ‘property exempt pursuant to '§ 487.020. '

5. Order directingﬁtranafer. If a writ cf attachment ia iaaued, the

court may also iaaue an crder directing the defendant to transfer
“to the 1evying officer poeaeasion of the property to be taken into
cuatody cr dccumentary evidence of title of prOpetty tc be at-
tached, (§ 432 080.)

6. An crder reatrict_ng amount of prnperty tc be 1evied upon or deter-

mining,order of legy may be iaaued where the property described in

the plaintiff's application clearly exceeda the amount neceaaary to
'satiefy the plaintiff'a ‘clais. (5 482,¥20,) - v )



B. - TEMBORARY -PROTECTIVE ORDER., Chapter-6.) .. . oo .. w

I.”  18suance &f temporary protective ‘ordeér. A tempofary protective

order tay be idsued &x parte, conéitfoned upbn ‘the f11ing of an
'ﬁﬁﬁertiking',- 1f the 'court-Finds thé Following: (§9486.020.)
g M The ¢laim 1soné upen'which’attachment may’ be {ssued. (See
"§ 483.010.) ° R ' e
b. The plaintiff has established the probable valtdity of his
. olatfi, -XSe& §HBII19D,) L o lr, o0 e cvld T
+¢, The drder Is ndt*sodght'for"a’oufﬁﬁée:bthEr tﬁen”fﬁeifecovery
upon the claim upon which the applidation for the Attachment
T Y g Ydged. - ‘ “ T
d The plaintiff will guffer great or irreparable injury if the
ST ordér fe not’ issued. {See § 485:010.) T 7 s

’ e

.2. Contents of t _porary protective order. The temporary protective

order contains such provisions as the court determines ar in the

-

interest of equity and justice to the parties (5 486 GAD} and may
e e .
N (§ ﬁ86 UBD(a)) except that the defendant may sell farm products or
) 1nventory inrthe ordinary course of business (5 h86 050(b)} and may
'write checks for certain purposes.: (5 ﬁ86 060, )

P YR
T 01

ur ggiog of temporary. protective order. LRI

a. The couxt may prescribe & date of expiration earliex than 40
dﬂ-}’s a.ft.sr issuampa. {5 436 DQO(a),.) S

b. The court may modify or vacate the temporary protepttue order on

the defendant 8 ex parte application, or after a noticed

L: hearing, if 1t determines that such action would be in the

Tt o

interest of jostice and eouity to the psrties.‘ (§ &86 100 )

¢’ THIRD-PARTY CLAIMS. After 1evy of a writ of attachment, a third
perso; msy nake a third-party cf;inﬂiwhich eventnally may result in

?iﬂ}hearing at which the court determineshtitﬁe to the property e

’ claimed) 1n the manner provided for third—party claims after levy '

of execution., {See §§ 488 090, 689 }

if

SR S L

D. EXTENSION OF LIEN OF ATTACHMENT, Upon motion .of the plsintiff not
less than 10 nor more than 60 days before the expiration of the

-6
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normal three—year period of the lien of attachment, the court may

for good ‘cause extend the duration of the lien for one year from

s Bt

the date the Tien would otherwiae expire.r (§ 488 51b. ) The total

. -vs'p?ﬁ
of euch extensiona may ‘not exceed five yeara. (§ &SB.SIOCd).)
EEN S I ' s s ceged, T

AT KT a0 REE

SALE OR CARE OF ATTACHED PRDPERTY.,_

1.

Tr

2.

Upon application of the plaintiff defendant, or a third peraon
whoae interest has been determined and reaaonable notice to other

parties, the court may order the aale of attached property or may

_ appoint a receiver or direct the levying officer tomtake charge of,

‘cultivate, care for, preaerve, collect, harveat, pack “or sell

&'"1

attached property where it 18 shown that the property ie perishable

- op:will greatly deteridrate oy .dépreciate in value or that -such-

! aetitn will-best serve the interests of the parties. ' (§ 488.530(a).)

- The ¢ourf ‘fikes the daily fee of the receivér and tiay orde# the

+plalietff to'pay the receiver in advarice ‘or miy ‘direct' that:all or

‘part of ‘the Teceiver's fees and expenses be paid from the proceeds
“of the sale, (§ 488.530(d).) - S TS TH

- RRLEASE OF EXCESSIVE ATTACHMENT,. = An“order releasing an attachment

-+ +is made “where the defendant shows on notficed motion- that the value

of the.propefty attached. clearly exceeds the ‘amount neceéssary to
satisfy the plaintiff's claim. (§ 488.555.) The attachment 1s

released to the extent that it is excessive.

UNDERTAKINGS. (Chapter 9.)

Approval of undertakings. All undertakings, other than those given

with corporate surety, must be approved by the court before filing.
(§ 489.060.)
Determination of obiections to undertakings., The court determines

objections to undertakings on noticed motion. (§ 489.080.) Objec-
tions may be made on the grounds that the sureties are insufficient
or that the amount of the undertaking is insufficient. (§ 489.070.)
See §§ 489.220 (increase to amount of probable recovery for wrongful
attachment), 489,310 (undertaking to release attachment), 489.320
(undertaking to secure termination of protective order), 489.410
{postjudgment continuance of attachment), 489.420 (undertaking to
release attachment on defendant's appeal).) The court may permit
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witneeses to attend and evidence to be introduced ae in a civil

case. (§ 489, 090(b) ) The court ‘may appoint appraiaete to ascertain
‘the value of property.‘ ($ 489 090(b) ) If the undertaking is
ldetemined to be insufficient, the court orders a sufficient undertaking
to be filed. (§ 489.090(c).) o oo |

Ho ancovznt FOR nnoNGFUL ATT&CHHENT (Chapter 10.) A motion For re-
o eovery on the plaintiff's undertaking for wrongful attaegﬁent may
be nade within a year after judgment by the defendant {5 ¢90 030)
or a third pereon whose property is ettached (5 490 050) by the

' ptocedure pruvided in Section 1058a.

e ledtallig

I, EX&MINATION OF THIRB EERSQN I§DEBTED TO DEFENDANT, .{(Chaptexr 11.)
4 person owing debts to the defendant or having in his possession

or under. his control the defendant s personal properiy. may be re-
quired to appear before the court and be examined regarding such

property. (§.491.010,) If the person falls to appear he may be
brought before the court on a warrant, (5.491.019{¢).) If the
peraon admits the debt .or poseessionrpf‘the Property, the court may
order its attachment. (§ 491.010{d).} Witnesses may. be required
to appear and -testify at the examination. (§ 491.040,)



