#39.165 11/2/77
Memorandum 77-78

Subject: Study 39,165 - Attachment (Unlawful Detainer Actions)

I1s Attachment Available igﬁ?nlawful Detainer Actions?

The question has arisen whether sttachment is available in an
unlawful detainer sction where there is an incldental claim for rent.

Subdivision (a) of Sectionm 483.010 of the Code of Civil Procedure

provides in part:

—— i ——i. ey ———

for money, each of which is based upon a contract, express or
ijmplied, where the total amount of such claim or claims is a fixed
or readily ascertainable amount not less than five hundred dollars
(5500} exclusive of costs, interests, and attorney's fees,

The question is whether an unlawful detainer action--which is an action
for the summary recovery of possession of real property with Incidental
award of unpaid rent to the time of judgment--1is one described in the
language quoted above.

There 1 no doubt but that the Commission intended to permit an
attachment for unpald rent in an unlawful detainer action. An express
decision to this effect 1s found in the February 1972 Minutes. However,
it is not certain that this decislon is clearly reflected 1n the stat-
ute,

Subdivision (d) of Section 483.010 provides that an attachment is
not precluded because other forms of relief are demanded in the action:

(d) An attachment may be issued pursuant to this section
whether or not other forms of relief are demanded.

The Legislative Counsel has concluded that an attachment may be
iseued ir an unlawful detainer action. The opinion relies on statements
in Comments prepared by the Commission but fails to note that the state-
ments are included in the official Comments. A copy of the Leglslative
Counsel opinion 1is attached as Exhibit 1.

Should the Attachment Law Be Clarified?

The clarification could be accomplished by an amendment of Section

483.010 in the bill on the Attachment Law currently in preparation
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(relating to attachment of property subject to security interests). 1f
the Commisaion desires to clarify this matter, the following amendment

of Section 483.010 is suggested:

§483.010. Cases in which attachment autherized

483.010. (2) Except as otherwlse provided by statute, an
attachment may be issued only in aun actfon on a claim or claims for
money, each of which is based upon a contract, express or implied,
where the total amount of such claim or claims is a fixed or readlly
ascertainable amount not less than five hundred dollars ($500)
exclusive of costs, interest, and attorney's fees.

(b} An attachiaent may not be igsued on a claim which is
secured by any interest in real or personal property arising from
agreement, statute, or other rule of law (including any mortgage or
deed of trust of reaity, any security interest subject to Division
9 {commencing with Section 9101) of the Commercial Code, and any
statutory, common law, or equitable lien). However, an attachment
may be issued (1) where the claim was originally so secured but,
without any act of the plaintiff or the person to whom the security
was given, such security has become valueless or has decreased in
value to less than the amount then owing on the claim, in which
event the amount for which such attachment may issue shall mot
exceed the lesser of the amount of such decrease or the difference
between the value of the security and the amount then owing on the
claim, or (2) where the claim was secured by a nonconsensual possSessory
1ien but such lien has been relinquished by the surrender of the
possession of the property.

{c) If the action 1s agalnst an individual, an attachment may
be 1ssued only on a claim which arises out of the conduct by the
individual of a trade, business, or profession. An attachment may
not be issued on a claim against an individual which 1s based on
the sale or lease of property, a iicense to use property, the
furnishing of services, or the loan of money where the property
sold or leased, or licensed for use, the services furnished, or the
money loaned was uced by the individual primarily for persomal,
family, or household purposges.

(d) An attachment may be issued pursuant tu this section
whether or not other forms of relief are demanded.

(e) Lf the reguirements of this sectlon are gatisfied, an
attachment may be igsued in an unlawful detainer actdon on a claim
for rent due and uupaid.

The Comment tu ithe section would point out in substance that sub-
division (e) appliec suly to an incidental claim for nonpayment of rent
for premises leased for business purposes and Is intended to nullify the
potential effect of decisions holding that ualawful detainer actlons are
actions for recovery of posaession, the claim for rent being incidental
to the main object. See, e.g., Markham v. Fralick, 2 Cal.2d 221, 227,
39 P,.2d 804, 807 (1934).
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Reconsideration of Policy

The Commission may want to review the use of attachment in unlawful
detainer actions and consider the manner in which attachment would
operate in unlawful detainer actions which are convertad into ordinary
civll actions for damages for breach of a lease pursuant to Civil gode
Section 1952.3 (1977 Cal. Stats., Ch. 49, enacted on Commission recom-
mendation). A copy of Sectiom 1352.3 1s in Exhibit Z.

General principles governing amount for which attachment may be

issued, An attachment may be issued for the amount claimed by the
plaintiff’'s claim which is in a “"fixed or readily ascertainable amount "'
(Section 483.010(a)) less claims which would déiminish the plaintiff's
recovery (Section 484.020(a)). The "fixed or readily ascertainable
amount"” standard continues prior law. The following language from Force
v. Hart, 205 Cal. 670, 673, 272 P. 583 (1928) is frequently quoted in

the decisions:

It is a well-recognized rule of law in this state that an attach-
ment will 1ie upon a cause of action for damages for a breach of
contract where the damages are readily ascertainable by reference
to the contract and the basis of the computation of damages appears
to be reasonable and definite. The fact that the damages are
unliquidated is not determinative. But the contract sued on must
furnish a standard by which the amount due may be clearly ascer-
tained and there must exist a basis upon which the damages can be
determined by proof. [Citations omitted.]

In Greenebaum v. Smith, 51 Cal. App. 692, 694, 197 P. €75 (1921), the

court held that

merely because the amount is uncertain, consisting of damages to be
proven at trial, is no reason why an attachment may not issue
where, as here, such damages are easily ascertainable according to
fixed standards supplied by the contract or the law acting upon it.
See also Bringas v. Sullivan, 126 Cal. App.2d 693, 698-702, 273 P.2d 336

(1954); Lewis v. Steifel, 98 Cal. App.2d 648, 650, 229 P.2d 769 (1950).

Amount of attachwent iIn unlawful detainer actions. Undex former

Code of Civil Procedure Section 537, subd. 4 (held unconstitutional in
Damazo v. MacIntyre, 26 Cal. App.3d 18, 102 Cal. Rptr. 639 {1972) on the
basis of Randone v. Appellate Dep't, 5 Cal.3d 536, 488 P.2d 13, 96 Cal.
Rptr. 709 (1971)), a writ of attachment could be issued in an unlawful

detainer action by the clerk based upon an affidavit. The amount for
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"rent actually due and

which the writ was issued was the amount of
payable ... for the premises sought to be recovered” as shown in the
verified complaint. Assuring that the lessor has not taken possession
before judgment, the lessor could recover the amount of unpaid rent

until the date of the trial, the findings, or the judgment. See

Roberts v. Redlich, 111 Cal. App.2d 566, 569, 244 P.2d 933 (1952) and
cases cited. Prospective damages may not be recovered. Id. at 569-70;
Pfitzer v. Candeias, 53 Cal. App. 737, 740-41, 200 P. 539 (1921). While

it 1s possible to recover damages occasioned by the detainer and puni-
tive damages, in addition to rent, it would appear from the language of
former Code of Civil Procedure Section 537 subd. 4 that an attachment
could be issued only for the amount of unpaid rent up until the probable
time of judgment {(presumably plus costs and interest), subject to the
qualification that the lessee iz not liable for rent after the lessor

has entered the premises for his own benefit. See Garfinkle v. Montgomery,
113 Cal. App.2d 149, 153, 243 P.2d 52 (1952).

Under the Attachment Law, the amount of the attachment would not be
specifically limited to rent. Alrhough prospective damages would not be
recoverable (unless the action is converted into an ordinary civil
action), costs and attorney's fees otherwise recoverable may be included
in the amount of the attachment pursuant to Sectlon 482.110 and pre-
sumably, other types of damages could be included if the plaintiff
satisfies the "fixed or readily ascertainable’ standard of Section
483.010,

Amount of attachment in ordimnary civil action for damages for

breach of lease. The lessor should be able to obtain a writ of at-

tachment for the amount of damages under the standards set forth in
Civil Code Section 1951.2 (applicable to leases executed after June 30,
1971}, See Exhibit 2.

Amount of attachment where unlawful detainer action converted into

ordinary civil action. If the lessece delivers possession of the prop-

erty to the lessor before judgment, the action becomes an ordinary civil
action in which the lessor may amend the complaint to recover damages
not recoverable in the unlawful detainer proceeding. See Civil Code

Section 1932.3 in Exhibit 2. 1If new claims are made, the lessor will
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have to amend the application for the right to attach order and writ of
attachment in order to be able to attach a greater amount of property.
The Attachment Law does not specifically provide for the situation where
the complaint upon which the attachment is lssued has been amended. The
additional writs procedures assume that a new writ is needed which
describes different property, but that the original right to attach
order is sufficient. Under former law, which alse ignored the situation
of an amended complaint providing a different basis for attachment, it
was held that the attachment affidavit could be amended to the same
extent as a complaint and that a new ground for attachment may be sub-
stituted by way of anendment sc long as it is based upon the same trans-
action. Peninsula Properties Co., Ltd. v. County of Santa Cruz, 34
Cal.2d 626, 631, 213 P.2d 489 (1950). This principle should apply
equally under the Attachment Law.

Usefulness of attachment in unlawful detainer actions. We do not

know how often attachment was used in unlawful detainer actioms in pre-
Randone days. Its use has, like all attachment, been greatly limited
since the enactment of the noticed hearing requirements (other than in
extraordinary circumstances) and the restriction of domestic attachment
to commercial situations. VWhere the unlawful detainer action proceeds
very quickly, there would pot be time for issuance of a writ of attach-
ment pursuant to the noticed hearing procedures. However, it is likely
that the unlawful detainer situation satisfies the grounds for issuance
of an ex parte writ—-e.g., that there is a danger that property sought
to be attached would be concealed or that other circumstances exlst
showing that great or irreparable injury would result if the matter were
delayed to be heard on notice. See Section 485.010. <Lonsequently,

attachment should still be of some use in commercial cases.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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Dcotober 14, 1977

Honorable Paul B. Carpenter
1600 N. Broadway

Suite 550

Santa Ana, CA 92706

Attachment:

unlawful Detainer - #16229%

E

bear Sendtor Carpenter:

QUESTION

May ah attachment be issued, consistent with
the provisions of Section 483.010 of the Code of Civil
Procedure, in an action for an unlawful detainer where
there 15 an incidental claim for nonpayment of rent for
commercial premises leased for business purposes?

OPINION
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An attachment may be issued, consistent with the
provisions of Section 483.010 of the Code of Civil Procedure,
in an action for an unlawful detainer where there is an in-

cldental claim for nonpayment of rent for commercial premises

ieaped for business purposes.

Section 483.010 of the Code of Civil Procedure*

ANALYSIS

defines the claims which are subject to the provisional
remedy of attachment, as follows:

* All section references ate to the Code of Civil

Procedure.
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Honorable Paul B, Carpenter - p. 2 - $16229

"(a) Except as otherwise provided

by statute, an attachment may be issued only
in an action on a claim or claims for money,
each of which 1s based upon a contract, ex-
press or implied, where the total amount of
such claim or claimg is a fixed or readily
ascertainable amount not less than five
hundred dollarz (5500) exclusive of costs,

interest, and attorney's fees.

"{b} An attachment may not be issued
on a claim which is secured by any interest
in real or perscnal vroperty arising from
agreement, statute, or cither rule of law
(including any morigage or deed of trust of
realty, any security interest subject to
Division 9 {(cormmencing with Section 9101} of
the Conmercial Code, and any statutory, com-~
mon law, or eqguitable lien). However, an
attachment may be issued (1) where the vlaim
was originally =so secured but, without any
act of the plaintiif or the person to whom
the security was given, such security has
become valueless or has decreased in value
to less than the amount then owing on the
claim, in which event the amount for which
such attachment may issue shall not exceed
the lesser of the amount of such decrease or
the difference between the walue of the
security and the amount then owing on the
claim, or (2) where the claim was secured by
a nonconsensual possessory lien but such lien
has been relinguizhed by the surrender of the
possession of the property.

“({c) If the action is against an indi-
vidual, an attachment may be issued only on a
claim which arises out of the conduct by the
individual of a trade, business, or profession.
An attachment may not be issuved on a claim '

. against an individual which is based on the
sale or lease of property, a licenze to use
property, the furnishing of services, or the
loan of money where the property sold or leased,
or licensed for use, the services furnished,
or the money loaned was used by the individual
primarily for personal, family, or hcusehuld
purposes.



Honorable Paul B, Caorpenter - p,. 3 - #1229

"{d} An attachment may he issued pur=
suant to this section whether or not olher
forms cf relief are demanded." (mphasis
added.)}

Thus, oxcept as otherwise provided by statute,
before an attachment may be issued, there must be a claim
for money and the c¢laim must be based upon a contract,

The reguirement of a claim based upon a contract,
as expressed in subdivision {a) of Section 483.010, is
susceptible of at least two constructions, each of which
would result in opposite oconcliusions, in the context of the
question which is the subject of this opinien. In this
connection, the portion of Secbtion 483,010 emphasized above
by underlineation could be construed as reguiring that the
underlying cause of action iaclude a claim for money based
upon a contract or requiring that the underlying causec of
action be based in contract.

1f Section 483.010 vequired the underlying cause
of action to be based in contract, an atiachment may not bo
issued in an action for uniawful detainer. An action for
unlawful detainer is one for recovery of poqqession of
property and is not a contract acltion (see Sec. 1i6l,
C.C.P.: see alsg, Witkin, California Procedure, Vol. 2,
p. 19552}, While an actien for unlawful detainer has char-
acteristics of a contract action, as, for example, by sceking
termination of a lease and recovery of rent, the main
purpose is the recovery of poussession (Witkin, California
Procedure, Vel. 3, p. 21l64; Markham v. Fralick, 2 Cal. 2d
221, 226-227). Thus, if an attachmeni may bniy be issued
properly in actions bascd upon a contract, an attachment
could not properly be iscsued in an action for unlawful
detainer.

ion, in our opinion, 1s not

Howevery, sugh caust it
‘ tew of the history behind

the proper cone, especlia
Section 483.030.

In this regard, until 1972, former Section 537
expressly provided for the izsuance ol an attachment in an
action for unlawful detainer where 1t appeared from the
verified complaint that rent was actually due and payable
from the defendant to the plaintiff for the premises sought
to be recovered in the action. 1In 1272, {(Ch. 550, Stats.
1972) such Section %37 was repealed, following the case of

“.E5w



Honorable Paul 8. Carpenter - p. 4 - 16229

Randone v. Appellate Department, 5 Cal. 3d 536 which declared
the statute unconstitutional as being in violation of due
process reguirements. In its place, Section 537.1 was added
to the Code of Civil Procedure. Section 537.1 deleted
express reference to unlawful detainer actions and all other
actions as the categocries of actions in which an attaechment
properly could be issued and, instead, provided that an
attachment could be issued if, among other requirements, the
action was based upon the lease of real property. In other
words, the underlying theory of a cause of action no longer
controlled the issuance cof an order of attachment. Such
language in Section 537.1, in our opinion, was sufficlently
broad to permit an attachment to be issued in unlawful
detainer cases.

In 1973, the California Law Revision Commission
published a tentative recommendation relating to prejudgnent
attachment. In the commission's comment pertaining to
Section 483.010, {Reports, Recommendations and Studies,
{1972-1973) Cal. Law Rev. Comm., Vol. 11, page 5682}, the
commission expressly indicated that Section 483.010, as it
read in the tentative recommendation, was intended to encompass
each of the situations described in the pertinent portion of
Section 537.1. Further, the commission stated that the term
"eontract® includes a lease of real property.

In other words, an attachment would be permissible
in actions based on a lease of real property., BSince the
language of subdivision (d) of the section as guoted above,
was part of the recommendations, {i.e., an attachment may
issue whether or not other forme of relief are demanded), we
think that an attachment would lie in an unlawful detainer
action in the case at hand (see Ch. 1516, Stats. 1974).

The official coumment to the actual recommendation
of the commigsion relating to revision of the attachment
law {Reports, Recommendations and Studies, Cal. Law Rev.
Comm., (1975))} containg no similar indication of intent, or
the lack of i+, although the pertinent language in Section ‘
483.010 is couched in terms substantially the same as in the
earlier tentative draft {see Ch. 437, Stats. 1976). However,
noneé of the cases or publications which contain a discussion
of the legislation concerning attachment expressly or impliedly
indicate that attachment is unavailable in an action for
unlawful detainer (see, e.g., Great American Ins. Co. v.
National Health Services, Inc., 62 Cal. App. 3d 785; Ehaw,

- -



Honorable Paul B. Corpenter - p. 9 - #160229

Hooker & Co. v. Haisman, 5 4111

DeSanz, 52 Cal. Bpp. 34 457; Advance Fiv ansformer Co. ¢.

Superioct Court, 44 Cal. App. Fd177y Comment, 4 Pac1fic Law
Journai 146). This fact, together with the historical
inclusion of unlawful detainer actioneg as among those in

which an attachment may be issued, and the plausible construction
of the term "“contract" as relating to a claim for money,
irrespective of the thecry or nature of the underlying cause

of action, rather than to the theory or nature of the underlying
cause of action, and the language of the commission in its
tentative drafit, would, in our opinicon, persuade a court to
construe Section 463,010 az requiring that there be a ciaim

for money based upon a contract in connection with any
particular cause of action. Thus, it would be permis soible

under Secction 483.010 to permit an atlachment in an action

for unlawful dotainer where, ancillary to such action, there

is an incidental claim for ponpayment of rent for commercial
premises leased for businesz purposces.

9 Cal. App. 34 262; Gill v.
7

such conclusion is consistent with the undorlying
policy of the 1372 legislation which formed the basic
gstructure of the existing law, to permit creditors,; in a
situation where & buslpess is failing and its wanagers
refuse to recognize or acknowledne the inevitable Failuro of
the business, to attach assets of the business to provont
further dissipation (see Memorandum in Support of S.8. Ho.
1048, printed as an appendix to Bill v, Doe banz, supra, at
pp. 469-474}). ' o

bes)

We nobte that the melti-volume {reatise entitied
Catifornia Real Estate Law & Practice (Johnson & Moskovitz)
axpresges the same conclugion {(Val. 7, Sec. 210.51).

accordingly, in our oplnion an attachment inay be
issued, consistent with the provisions of Section 483.010,
in an action for an uwnlawiul detainer where there is an
incidental claim for nonpayment cf rent for commercial
premises leased for business purposes.

Very truly yours,

Bion M., Grecory
Legislative Counsel

B}' R .S £
C. David bickerson
Deputy Leqgiglative Counsel:

Chp:pib

- £. ——
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Mamorandum 77-T8 LXHIRTT 2 #39.165

§ 1981.2 'Forminatlon of lease; cemedy of lessor .

(a) Except ma othsrwise provided In Section 19614, (f a lessee of real
property breaches the kease and sbandons ihe property before the etid of the
term or It hin right to possesuie {8 terminated by the lessor becauss of &
bresch of the lemss, the feuse terminatan. Upon such terminetion, tha lessor
may rocoves Trom the lossce: .

(1} The worih a¢ the time of awerd of the unpaid rent which had been
sarned at the time of termination; .

(2) ‘The worth at the ttme of awstd of the amount by which the uppald
rent which would have been curned after terminution until the lime of
award excecds the amount of such rental Joes that {he lessce proves could
huve been reasonably avoided; .

(%) Bubject to mubdivision {r), the wotth st the time of pward of the
amouni by whish the unpald rent for the balance of the term after the time
of award excoeds the amount of such renta! loas that the lesses proves could
be rexponably avolded; and

t4) Any other amount neeessaty o compensete the lessor for all the det.
riment proximately cnused by (he lessee’y failure to perform hi= obligationa
under the Jeage or which in the nedinary course of things would bs Hkely to
result therefrom,

(b} The “worih st the {hwe of awsrd” of the amounte referred to in par-
agraphs (1) ahd (2) of subdivinien {2} in eomputed by alowing interest at
such lawtul rede an tmay be specified in the lease or, if no such rate 1 epect-
tied In the lense, st the logal rate, The worth ai the iime of award of the
amount referred 1o In pevagraph {83 of subdiviston (a) is computed by dis-
couttting such emetmt &t Lhe discount rade of the Federal Reserve Bank of

Han Prancisco at the time of Awsig plus 1 pereont. .
(¢} The lessor mey recover dambges under pacagraph (3) of sabdivizion
(a} only if:

(1} The lesrs provides that the damages liz may recover fneiude the
worth sl ihe tinw of awerd of the gmouni by which the unpaid rent for the
balanee of thy term after ihe time of award, or for any shorter perlod of

time apeeificd In the jense, cxvends the asaount of such rentnl loss for the
satne period that the lovace proves volid be rassonably avoided; or

(8) The lewsor ralet the prepetty prinr to the time of award and proves
that {n reletting the properiy hie avted vedgsuekly and i6 & good-faith effort
tp q:ltl;m!;e tha damages, but the recovery of dimages ander Lhils parégraph
in subject to any Hadtations sapect tod T the leass.

(dy Efforts by the lexsor to mitlpate the damages veused by the lessee’s
breach of the losse do net waive the lossoe’s vight Lo rceover damages under
this mection. .

{a) Nothing in this sectinn afferis the right of the loesor usnder & lease
of retl property to indemnifieation for Hapliity arising srior to the term!-
natlon of the lesae for personal injuries or proverly damage whers the fesso
provides for such indemuaifleation,
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BEL. 2. Section 10500 s added in he Chold Code, 1 veugds —
18323,
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