# J-87 8/14/78
Memorandum 78-53

Subject: Study J-87 - Security for Costs

Attached to this memorandum is a staff draft of a Recommendatien

Relating to Security for Costs, which recommends the repeal of six

unconstitutional cost bond provisions and the revision of two others.

Prior Commission Recommendation

In 1975, the Commission prepared a recommendation to revise the un-~
constitutional aspects of the various cost bond statutes and to provide
2 uniform procedure governing all cost bonds. Assembly Bill 2847 was
Introduced in the 1976 session to implement the Commission's recommenda-
tion; however, the bill did not get out of committee, apparently because
the legislators had miggivings about the basic policy underlying cost
bonds, and so were not interested in revitalizing the unconstitutional

statutes. (A copy of the Recommendation Relating to Undertakings for

Costs (1975) 1s also attached hereto.)

Policy Issues

The attached draft presents two policy issues:

(1) Should the basic recommendation be to repeal the unconstitu-
tional cost bond statutes {as proposed in the attached draft) rather
than to revise the statutes to provide constitutional procedures? The
attached draft recommends the repeal of the unconstitutional statutes,

(2} Should the cost bond statute for nonresident plaintiffs be
repealed or should 1t be revised to provide a constitutional procedure?
The proposed draft would revise this statute to provide a constitutional
Procedure, but the staff is not certain that the statute should be

revised and retained.

Constitutionality Under Equal Protection Clause of Cost Bond Statutes
One matter not discussed in the draft recommendation is the ques~

tion of the constitutionality under the equal protection clause of cost
bonds in malpractice actions against architects and other similar 1i-
censees {Code Civ. Proc. § 1029.5) and malpractice actions against
health professionals (Code Civ. Proc. § 1025.6). In Nork v. Superior
Court, 33 Cal. App.3d 997, 109 Cal. Rptr. 428 {(1973), the court ex-
plicitly avolded the issue of whether the requirement of a cost bond in
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malpractice actlons against health professionals resulted in an uncon-
stitutionally favored class, but held the ex parte procedure in Section
1029.6(e) unconstitutional on due process grounds. The equal protection
issue was also avoided in Gonzales v. Fox, 68 Cal. App.3d Supp. 16, 137
Cal. Rptr. 312 (1977), which held the nonresident plaintiff cost bond
statute unconstitutional. The plaintiffe in Beaudreau v. Superior
Court, 14 Cal.3d 448, 535 P.2d 713, 121 Cal. Rptr. 585 {1975), raised
the equal protection issue with regard to Government Code Sections 947
and 951 (cost bonds in actions against publlc entities and public em-
ployees) but abandoned the issue on appeal. It is argued that these
cost bond statutes are needed to deter frivolous litigation which is
especially acute in these areas because of the increasing insurance
premiums, reduced coverage, and higher deductible amounts. See Review
of Selected 1967 Code Legislation 57 (Cal. Cont. Ed, Bar 1967); see also
Review of Selected 1969 Code Legislation 65-67 (Cal. Cont. Ed. Bar
1969); Comment, Exemplary Damages In Medical Malpractice Actions: Cali-

fornia's Requirement for Posting of a Cost Bond by Plaintiff, 4 Pac.

1..J. 903 (15873). WNork, Beaudreau, and Gonzales give no enccouragement to

those who would plead the equal protection clause as a ground for
invalidating these cost bond statutes. The staff does not believe it
would be fruitful for the Commission to write a brief arguing the uncon-
stitutionality of these two provisions on equal protection growmds and
is doubtful that such a brief would be persuasive with the Legislature,
particularly with regard to medical malpractice actioms. Accordingly,
the draft recommendation is limited to consideration of provisions which
are unconstitutional under the due process standards developed in Nork

and Beaudreau.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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STA¥F DRAFT

RECOMMENDAT ION
relating to

SECURITY FOR COSTS
Background
Thirteen California statutes require the plaintiff in specified

types of actions to furnish an undertaking as security for the defend-

ants recoverable costs.l The principal purpose of 12 of the cost bond

statutes 1s to deter frivolous 1it:igaticn,2 although they also serve to

See Code Civ. Proc. §§ 391-391.5 (action by vexatious litigant),
830-836 (action for libel or slander), 1029.5 (malpractice action
against architect or similar licensee), 1029.6 (malpractice action
against licensed health professional), 1030 (action by nonresident
plaintiff); Corp. Code §§ 800 (shareholders' derivative action
under General Corporation lLaw), 5710 (members' derivative action
under Nonprofit Corporation Law) {A.B. 2180, 1978 sessionl, 7710
(members' derivative action under Nomprofit Mutual Benefit Cor-
poration Law) [A.B. 2180, 1978 session]; Educ. Code § 92650 {action
against Regents of the University of California); Fin. Code § 7616
{derivative action by shareholder of savings and loan association);
Govt. Code §§ 947 (action agzinst public entity), 951 (action
against public employee); Mil. & Vet. Code § 393 (action against
member of wilitia).

The purpose of the undertaking requirement in the vexatious liti-
gant statute (Code Civ. Proc. §§ 391-391.5) is to prevent "abuse”
by "litigants who constantly file groundless actions."” Review of
1963 Code Legislation, 38 Cal. St. B.J. 601, 663 (1963). In the
defamation context (Codz Civ. Proc. §§ 830-836), it is to dis-
courage "the too common practice of instituting libel and slander
suits inspired by mere spite or 111-will and without good faith."
Shell 0il Co. v. Superior Court, 2 Cal. App.2d 348, 355, 37 P.2d
1078, 1081 (1934), modified, 5 Cal. App.2d 480, 42 P.2d 1049 (1935).
The undertaking in the case of malpractice actions against archi-
tects, physicians, and others (Code Civ. Proc. §§ 1029.5, 1029.6)
is to deter "frivolous" claims. Review of Selected 1969 Code
Legislation 65 (Cal. Cont. Ed. Bar 1969); Review of Selected 1967
Code Legislation 57 (Cal. Cont. Ed. Bar 1967); Comment, Exemplary
Damages in Medical Malpractice Actions: California's Requirement
for Posting of a Cost Bond by Plaintiff, 4 Pac. L.J. 903 (1973).
The requirement in shareholder derivative suits (Corp. Code § 834)
is to discourage "frivolous" suits. See Beaudreau v. Superior
Court, 14 Cal.3d 448, 462, 535 P.2d 713, 722, 121 Cal. Rptr. 585,
594 (1975). The undertaking requirement of the California Tort
Claims Act {(Govt. Code §§ 947, 951) was to deter "unmeritorious and
frivolous litigation."™ Id. at 452. 535. P.2d at 715, 121 Cal. Rptr.
at 587. See genmerally McDermott & Williems, Security for Costs, in
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secure a possible judgment for costs in the defendant's favor. The
statute requiring a nonresident plaintiff to file a cost bond is in-
tended to secure costs in light of the difficulty of enforcing a judg-
ment for costs agalnst a person who is not within the court’s juris-
diction.3

Provisions Held Unconstitutional

The provision requiring a cost bond upon the ex parte application
of the defendant where punitive damages are sought iIn a malpractice ac-
tion against a licensed health profeasianal4 was held violative of due

process requirements in Nork v. Superior Court5 as a deprivation of

Property without a hearing.

The portions of the California Tort Claims Act which allow the
defendant public entity or public employee to require the plaintiff to
furnish a cost bond by merely filing a demand6 were held wnconatitu-

tional in Beaudreau v. Superior Court’ for failure to provide for a

hearing at which the merit of the plaintiff's action and the reason-

ableness of the amount demanded could be determined.8

1 California Civil Procedure Before Trial §§ 14.1, 14.25, 14.57
(Cal. Cont. Ed. Bar 1977); Comment, Due Process and Security for
Expense Statutes: An Analysis of California Statutes in Light of
Recent Trends, 7 Pac. L.J. 176 (1976)}.

3. Myers v, Carter, 178 Cal. App.2d 622, 625, 3 Cal. Rptr. 205, 207
(1960) (undertaking requirement is in recognition of "the probable
difficuity or impracticability of enforcing judicial mandates
against persons not dwelling within the jurisdiction of the courts").

4, Code Civ, Proc. § 1029.6(e).

5. 33 Cal. App.3d 997, 109 Cal. Rptr. 428 (1973).

6. Govt., Code §§ 947, 951.

7. 14 Cal.3d 448, 535 P.24 713, 121 Cal. Rptr. 585 (1975).

8. The Beaudreauy case is another of the many cases since Snladach v.
Family Finance Corp., 395 U.S. 337 (1969), developing the consti-
tutional requirement of a due process hearing before a party may be
deprived, even temporarily, of its property. See, e.g., Fuentes v.
Shevin, 407 U.S. 67 (1972); Brooks v, Small Claims Court, 8 Cal.3d
661, 504 P.2d 1249, 105 Cal. Rptr. 785 (1973); Randone v. Appellate
Dep't, 5 Cal.3d 536, 488 P.2d 13, 96 Cal. Rptr. 709 (1971}); Blair
v. Pitchess, 5 Cal.3d 258, 486 P.2d 1242, 96 Cal. Rptr. 42 (1971);
Cline v. Credit Bureau of Santa Clara Valley, 1 Cal.3d 908, 464
P.2d 125, 83 Cal. Rptr. 669 (1970); McCallop v. Carberry, 1 Cal.3d
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On the authority of the Beaudreau case, Allen v. Jordanos' Inc.g

held unconstitutional the requirement that a plaintiff in an action for

libel or slander provide a cost bond before summons is issued.10

The court in Gonzalez v. Fox11 applied the standards enunciated in

Beaudreau to invalidate the statute requiring a nonresident plaintiff to

furnish a cost bond.12

Other Unconstitutional Provisions

At a minimum, to satisfy the constitutional requirements set forth
in Beaudreau, a statute requiring security for costs must provide for a
hearing on noticed motion to "inquire into the merit of the plaintiff's
action as well as intc the reasonableness of the amount of the undertak-
nl3 If the plain-
tiff is clearly entitled to prevail and there is thus no reasonable

ing in the light of the defendant's probable expenses.

possibility that the defendant will become entitled to recover costs,ld

security may not constitutionaliy be required from the plaintiff.ls

903, 464 P.2d 122, B3 Cal. Rptr. 666 (1970). The plaintiff's
“property" in this context is the nonrefundable corporate premium,
the plaintiff's cash collateral, or--if no undertaking is fur-
nished--the cause of actlion which is dismissed. Beaudreau v.
Superior Court, l4 Cal.3d 448, 455-57, 535 P.2d 713, 717-18, 121
Cal. Rptr. 585, 589-90 (1975).

9, 52 Cal. App.3d 160, 125 Cal. Rptr. 31 (1975).

10. Code Civ. Proc. §§ 830-835.

11. 68 Cal. App.3d Supp. 16, 137 Cal. Rptr. 312 (1977).
12. Code Civ. Proc. § 1030.

13. Beaudreau v. Superior Court, 14 Cal.3d 448, 460, 535 P.2d 713, 720,
121 Cal. Rptr. 585, 592 (1975). The question of whether some of
the damage bond statutes may be unconstitutional is closely analo-
gous to the question in the cost bond context. Cf. Conover v.
Hall, 11 Cal.3d 842, 851-52, 523 P.3d 682, 688, 114 Ccal. Rptr. 642,
648 (l9?£) Hawever, the more numerous damage bond provisions
present a subject of considerably broader scope. The Commission
has not made a study of the damage bond statutes. This recommenda-
tion is therefore confined to the cost bond problem.

14. It should be noted, however, that the plaintiff may prevail and
still be liable for some of the defendant's costs, such as where
the defendant makes an offer to compromise under Code of Civil
Procedure Section 998 and the plaintiff fells to recover a more
favorable judgment.

15. See Bell v. Bursoun, 402 U.S. 535, 540 (1971); Beaudreau v. Superior
Court, 14 Cal.3d 448, 458-59, 535 P.2d 713, 719-20, 121 Cal. Rptr.
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The Commission has examined the cost bond statutes which have not
yet been tested in light of the applicable constitutional requirements
and has concluded that, in addition to those provisions explicitly held
unconstitutional, the statutes requiring cost bonds 1n actions against
the Begents of the University of California16 and in certain actions
against active members of the state militial7 also fall to satisfy the
constitutional requirements set forth in Beaudreau because they do not
provide for a hearing. The statute requiring cost bonds in malpractice
actions against architects and similar licensees18 provides for a hear-
ing to determine whether "there is no reasonable possibility that the
plaintiff has a cause of action' and whether the plaintiff "would not
suffer undue economic hardship" if required to file an undertaking, but
1s of doubtful comstitutionality in that it establishes a flat $500 bond
amount whereas it was held in Beaudreau that the reasonableness of the

amount of the undertaking should be determined at a hearing.l9

Disposition of Unconstitutional Provisions

This recommendation is concerned with the disposition of the cost
bond provisions that are unconstitutional.20 These provisions should
either be repealed or be amended to comport with the requirements of due

process.

585, 591-92 (1975); Rios v. Cozens, 7 Cal.3d 792, 796-97, 499 P.2d
979, 982, 103 Cal. Rptr. 299, 302 (1972).

16, Educ. Code § 92650.
17, Mil, & Vet. Code § 393,
18. Code Civ. Proc. § 1029.5.

19. 14 Cal.3d 448, 460, 535 P.2d 713, 720, 121 Cal. RBptr. 585, 592
{1975).

20. The following provisions appear to satisfy the constitutional re-
quirements of Beaudreau: Code Civ. Proc. §§ 391-3%91.5 (action by
vexatious litigant), 1029.5 (malpractice action against architect
or similar licensee) (except as discussed in the text accompanying
note 19 supra), 1029.6 (a)-{(d), (f), (g) (malpractice action
against licensed health professional); Corp. Code §§ 800 (share-
holders' derivative action under General Corporation Law}, 5710
(members' derivative action under Nonprofit Corporation Law) ([A.B.
2180, 1978 gession], 7710 (members' derivative action under Hon-
profit Mutual Benefit Corporation Law) [A.B., 2180, 1978 session];
Fin. Code § 7616 {derivative action by shareholder of savings and
loan association).
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In determining whether the unconstitutional cost bond statutes
should be repealed or revised, the Commission has considered whether the
statutory purpecse 1s being promoted and has ﬁeighed the need for cost
bond provisions against the administrative and financial burdens of a
procedure that would satisfy the mandates of Beaudreau.

Cost bonds assuredly deter some frivolous litigation. However, ia
several statutes the amount of the bond does not appear to be a sig-
nificant bar to unmeritorious suits.21 And 1f an unmeritorious action
is brought by an indigent plaintiff, the cost bond requirement may be
waived.22 Statutes which permit the defendant to require any plaintiff
to furnish a cost bond without regard to the merit of the plaintiff's
claim unfairly (and unconstitutionally) restrict access to the courts.
While there may be a special need in some of these situations to deter
frivolous litigation, it is not clear that the existing provisions are
properly designed to accomplish this purpeose. The need for cost bond
statutes also appears much less acute when it 1is remembered that there

are several cther relatively inexpensive devices for summarily disposing

The Commission previously prepared legislation to correct the
constitutionsl defects in the cost bond statutes and to provide a
uniform hearing procedure. See Recommendation Relating to Under-
takings for Cost, 13 Cal. L. Revision Comm’'n Reports 901 (1976).
At that time, the Commission expressly reserved judgment on the
soundness of the policies underlying cost bond statutes and ex-
pressed no view concerning the kinds of cases In which an under-
taking should be required. Id. at 903. Legislation to iaplement
this first recommendation was Introduced as Assembly Bill 2847 in
the 1976 legislative session but was not approved, apparently
because of legislators’ misgivings about the underlying policy and
effect of cost bond statutes.

21. See Code Civ. Proc. 5§ 330 (flat $500 in libel and slander ac-
tions), 1029.5 ($500 per defendant, not to exceed $3,000, in mal-
practice actions against architects), 1029.6 (not to exceed $500
per defendant, or $1,000 total, in malpractice actions against
health professionals).

22. See Beaudreau v. Superior Court, 14 Cal.3d 448, 454, 535 p.2d 713,
___s 121 Cal. Rptr. 585, ___ (1975); Conover v. Hall, 1l Cal.3d
842, 850-33, 523 P.2d 682, _ , 114 cal. Rptr. 642, _ (1%74).
See also Boddie v. Connecticut, 401 U.5. 371 (1971) (waiver of
filing fee constitutionally required for indigent plaintiff seeking
divorce in "good faith"); Fuller v. State, 1 Cal. App.3d 664, 82
Cal., Bptxr. 78 {(1969), cert. denied, 400 U.S. 836 (1970) (trial
court not required to waive undertaking for indigent plaintiff
absent showing of inability to obtain sureties).
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of unmeritorious actions, such as motions for summary judgment,23 mo-
tions for judgment on the pleadings,24 general demurrers,25 and objec~
tions to all evidence.26

The administrative and financlal burdens that would result from re-
vising the unconstitutional cost bond statutes to comply with Beaudreau
would be substantial. Under Beaudreau a fairly detailed evidenciary
hearing would have to take place to determine the merit of the plain-
tiff's cause of action and the probable amount of the defendant's allow—
able costs and attorney's fees, and in some cases the indigency of the
plaintiff. Such a hearing would consume time and money of both the
parties and the courts. Further delay and expense would occur in pro-
ceedings to determine the sufficiency of the sureties or in contesting
the findings of the court regarding the validity of the claim and the
amount of costs and attorney's fees to be secured. In some situations,
the motion for a cost bond could be used as a dilatory tactic by delay-
ing it until late in the pruceedings.z? As a consequence of extending
the procedures mandated by Beaudreau to all cost bond provisions, friv-
olous litigation may be proliferated in some cases, both by plaintiffs
and defendants contesting determinations in the cost bond proceedings.
Furthermore, many plaintiffs with weritorious claims would be subjected

to the axpense of cost bond proceedings.

23, See Code Civ. Proc. § 437c; 4 B. Witkin, California Procedure
Proceedings Without Trial §§ 173-174, at 2825-28 (2d ed. 1971).

24, See 4 B. Witkin, California Procedure Proceedings Without Trial
§§ 161-162, at 2816-18; 1 California Civil Procedure Before Trial

25. See Code Civ. Proc. § 589; 3 B. Witkin, California Procedure
Pleading §§ 796-8533, at 2408-56 passim (2d ed. 1971).

26. See 4 B, Witkin, California Procedure Proceedings Without Trial
§§ 171-172, at 2823-25 (2d ed. 1971).

27. The courts may look with disapproval upon a demand for security
that is made right before trial, absent a showing of excuse for
delay. See Straus v. Straus, 4 Cal. App.2d 461, 41 P.2d4 218 (1935).



Recommendations

Repeal of Unconstitutional Cost Bond Statutes

The Commission recommends that, with three exceptions, the uncon-
stitutional cost bond statutes be repealed because, in these cases, the
need for cost bonds to deter frivolous litigation is not sufficlent to
justify imposing the procedural burden that would necessarily result
from revising these statutes to comply with Beaudreau. Accordingly,
statutes providing for cost bonds in the following types of actions
should be repealed: actions for libel or slander, actions against the
Regents of the University of California, actions against public enti-~
ties, actions against public employees, and actions against members of
the state militia. The three exceptions, discussed below, are cost
bonds in malpractice actions against architects and licensed health

professionals and cost bonds In actions by nonresident plaintiffs.

Malpractice Actlons Apainst Architects and Licensed Health Professionals

The Commission does not recommend the repeal of statutes providing
for cost bonds in malpractice actions architects and licensed health
professionals.28 Thege are recently enacted statutes which, it has been
argued, are needed to deter frivolous litigation that is especlally
acute in these areas because of increasing insurance premiums, reduced
coverage, and higher deductible am.ounts.29

The cost bond statute in malpractice actions against architects
should be amended to make the 5500 bond amount a maximum rather than a
flat amount. The $500 flat amount provided in Code of Civil Procedure
Section 1029.5 is of doubtful constitutionality because the amount of
the undertaking must be reasonable in the light of the defendant’'s

probable expenses.

28. Code Civ. Proc. §§ 1029.5 (malpractice action against architect or
gimilar licensee), 1029.6 (malpractice action against licensed
health professional).

29. See Review of Selected 1967 Code Legislation 37 (Cal. Cont. Ed. Bar
1967); see also Review of Selected 1969 Code Legislation 65-67
(Cal. Cont. Ed. Bar 1969); Comment, Exewplary Damages in Medical
Malpractice Actions: California's Requirement for Posting of a Cost
Bond by Plaintiff, 4 Pac. L.J. 903 (1973).

30. See Beaudreau v. Superior Court, 14 Cal.3d 448, 460, 535 P.2d 7i3,
720G, 121 Cal. Rptr. 583, 592 (1975).
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The cost bond statute in malpractice actlons against licensed
health professionals should be amended to delete the unconstitutional ex
parte procedure for requiring cost bonds in cases where the plaintiff

sues for exemplary damages.31

Actions by Wonresldent Plaintiffs

The need to secure costs and attorney's fees in actions by non-
resident plaintiffs is significant if there is a reasonable possibility
that the defendant will prevail. However, as already discussed, the
existing statute32 1s seriously deficient in that it does not meet the
requirements of Beaudreau. The cost bond statute in actions by non-
resident plaintiffs should be revised to comply with constitutional te-
quirements and to more effectively achieve its purpose of securing ex-
penses that otherwise might be unrecoverable. The following revisions
should be made:

(1) The undertaking should secure the defendant's allowable costs
and, where otherwise authorized, attorney's fees. The existing statute
provides for an undertaking to secure the defendant's "costs and charg-
es," but the logic supporting the requirement for security for costs
applies equally to security for attornmey's fees which are otherwise
recoverable,

(2) The defendant should be required to show the probable allowable
costs and, if recovery is authorized, attorney'’s fees, at a hearing held
on noticed motion. Under exdsting law, the defendant merely serves the
plaintiff with a notice that security is required and the plaintiff must
file an undertaking in the amount of at least $300; thiz amount may be
increased upon a showing that the original undertaking is insufficient

security.33

31. Code of Civil Procedure Section 1029.6({(e) was held unconstitutional
in Nork v. Superior Court, 33 Cal. App.3d 997, 109 Cal. Rptr. 428
{1973).

32. Code Civ. Proc. § 1030.

33. All of the defendant's probable costs and attorney's fees (if
recoverable) should be secured if the court finds that the plain-
tiff's claim lacks merit. The plaintiff is protected against
exorbitant cost bond requirements by the opportunity to appear at
a hearing, the necessity of the defendant's establishing probable
costs and attorney's fees, and by the provision for a decrease in
the amount of the undertaking if it later appears to be exceasive.
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(3) The court should be authorized to require the undertaking in
any case where there is a reasonable possibility that the defendant will
prevail, since the purpose of the undertaking is to secure the defend-
ant's costs. Under existing law, an undertaking may be required merely
on the basis of nonresidency.

(4) The action should be dismissed if the plaintiff does not file
the undertaking within 30 days after notice of the court's order, or
within such longer period as the court al}.ows.34

(5) The sureties should be subject to the approval of the court and
the defendant should be permitted to object to the sureties. Existing
law does not provide for approval of or objection to sureties; they may
be challenged only by way of a motion for a new or additional under-
taking.35

(6) The court should be authorized to increase or decrease the
amount ¢f the undertaking after a hearing on noticed motionm.

{7) There should be a mandatory stay of the action if the defend-
ant's motion for an undertaking is filed within 30 days after service of
summons, and a discretionary stay if the motion is filed later. The
existing statute does not limit the time within which the defendant may
require the undertaking.36 The recommended limitation is necessary to
inhibit the use of the cost bond procedure as a dilatory tactic.

(8) The determination of the court on the motion for an undertaking
should have no effect on the determination of the merits of the ac-

tion.37

34, Under existing law, the statutory time limit may be extended upon
a showing of good cause. See Code Civ. Proc. § 1054.

35. BSee Estate of Baker, 176 Cal. 430, 434, 168 P. 881, _ (1917).
36. But see note 27 supra.

37. Similar provisions appear in Code Civ. Proc. §§ 391.2, 1029.5(a),
1029.6{a); Corp. Code § 800(d).



Proposed Legislation

The Commission’s recommendation would be effectuated by enactment

of the following measure:

An act to amend Sections 1029.5, 1029.6, and 1030 of, to add Sec~
tion 1037 to, and to repeal Chapter ? (commencing with Section 830) of
Title 10 of Part 1 of, the Code of Civil Procedure, to repeal Section
92650 of the Education Code, to repeal Sections 947 and 951 of the
Government Code, and to amend Section 393 of the Military &nd Veterans

Code, relating to security for costs and attorney's fees.

32675
Libel and Slander Actions

Code of Civil Procedure §§ 830-836 (repealed)
SECTION 1. Chapter 7 (commencing with Sectlon 830) of Title 10 of

Part 1 of the Code of Civil Procedure is repealed.

820; Before isauing the summons im am actden for iibel er glan-
der; the clerk shall require a written undertaking em the peret of
the plaintiff 4n the sum of five hundred dellars {§508); with ae
least two competent nnd sufficient sureties; speeifying thedr oe-
eupatiens and residences; te the effeet thaet if the aetrden 49 dis-
migsed er the defendant reeovers judgments they wiil pay the cests
and charges awarded against the piedntdff by judgmene; in the prog-
ress of the metiony or en an appeal; net exceeding the sum speci-
fieds Anr action brought witheut filing the requived undertaking
shall be dismissed-

Comment. Section 830 has been repealed because it was held un-—
constitutional in Allen v. Jordanos' Inc., 52 Cal. App.3d 160, 164, 125

Cal. Bptr. 31, (1975). See also Beaudreau v. Superior Court, 14
Cal.3d 448, 535 P.2d 713, 121 Cal. Rptr. 585 (1975).

32676
833r Each surety shell annex te the sndertaking an affidavie
shat he is a resident and househelder or freeholder within the countys
and 43 worth deuble the amount speeified in the undertaiing; over
and sbeve 03+ his just debts and iiabilitiesy exelusive of property

exempt frem exeecutiens

Comment. See the Comment to Section 830.
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32677
£832: Within 19 daye afeer the service of the summensy eny defendant
mey give 2o the plainedff er his atternmey motice that he excepts
£o the gureties and requires their tustification before a judge of
the eourt at a specified £ime and piacer TFhe time shald be noet leas
£han five or more than 18 dave after the aserviece of the notirce; exeept
by consent of pariiess The gualificatiens of the suresies shaid
be as required in thedr affidaviess

Comment. See the Comment to Section B830.

32678
833+ Feor the purpoese of justifientien each surety shail atsend
before the judge at the time and place mentiened in the netiece; and
may be examined on cath touching his sufficdeney in sueh manper as
the judge deems prepers The examination shall be redueed ke writiag
4f etther parey dgsires des

Comment. See the Comment to Section 830.

32679

834+ 3£ the judge finds the undertaking sufficient; he shald
annex the exsminatien to the undersaking and enderse his appreval
upon 4tr 3£ the sureeies Fail to appear er the judge finds edther
sureky insuffieients he shall order a mew undertaking e be givens
The 4udpe mey at any time order a new or additienal underteking upen
proef that the sureties have become inguffictentr I£ a nev er additional
undertaking te ordered; all proceedirgs in the case shall be stayed
until the new undertaling is exeented and filed; with the approval
of the judger

Comment. See the Comment to Section 830,

32680
835 3£ the undertshing as required ie not f£iled in five days
after the order therefor; the judge or ceurt shaii order the eetien
dismimaads

Comment. See the Comment to Section 830,
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32681
836+ If the plaineiff recowvers dudgment; he shail be atlewed
&8 vosts one hundred doliars {51503 to eever eounsel fees in additien
to the other cosesr If the action 49 digmissed eor the defendent
reeovers judgment; he shatl be alleved one hundred dollsrs {6100}
to cover coursel fees in addirion te ether cesia; and fudgment shail
be entered necordinglys
Comment. Former Section 836 1s reenacted without substantive
change as Section 1037.
32682
Malpractice Actions Against Architects and Others

Code of Civil Procedure § 1029.5 (amended)
SEC. 2. Section 1029.5 of the Code of Civil Procedure 1s amended

to read:

1029.5. {(a) Whenever a complaint for damages is filed against any
architect, landscape architect, engineer, bullding designer, or land
surveyor, duly licensed as such under the laws of this state, in an
action for error, omission, or professional negligence in the creation
and preparation of plans, specifications, deslgns, reports or surveys
which are the basis for work performed or agreed to be performed on real
property, any such defendant may, within 30 days after service of sum-
mons, move the court for an order, upon notice and hearing, requiring
the plaintiff to furnish a written undertaking, with at least two suf-

ficient sureties, in the a sum of not to exceed five hundred dollars

($500) as security for the costs of defense as provided in subdivision
(d), which may be awarded against such plaintiff. Such wotion shall be
supported by affidavit showing that the claim against such defendant 1is
frivolous.

At the hearing upon such motion, the court shall order the plain-
tiff to file such security if the defendant shows to the satisfaction of
the court that (1) the plaintiff would not suffer undue economic hard-
ship in filing such written undertaking, and (ii) there is no reasonable
possibility that the plaintiff has a cause of actlon against each named
defendant with respect to whom the plaintiff would otherwise be required
te file such written undertaking. HNo appeal shall be taken from any
order made pursuant to this subdivision to file or not to file such

security.



A determination by the court that security either shall or shall
not be furnished or shall be furnished as to one or more defendants and
not as to others, shall not be deemed a determination of any one or more
issues in the action or of the merits thereof. If the court, upon any
such motion, makes a determination that a written undertaking be fur-
nished by the plaintiff as to any one or more defendants, the action
shall be dismissed as to such defendant or defendants, unless the
security required by the court shall have been furnished within such
reasonable time as may be fixed by the court.

(b) This section does not apply to a complaint for bodily injury or
for wrongful death, nor to an action commenced in a small claims court,

{(c) Whenever more than one such defendant is named, the undertaking

shall be increased to the extent of not to exceed five hundred dollars

($500) for each additional defendant in whose favor such undertaking is
ordered not to exceed the total of three thousand dollars ($3,000).

(d) In any action requiring a written undertaking as provided in
this section, upon the dismissal of the action or the award of judgment
to the defendant, the court shall require the plaintiff to pay the
defendant's costs of defense authorized by law. Any sureties shall be
lizble for such costs in an amount not to exceed the sum of filve hundred
dollars (5500) for each defendant with respect to whom such sureties
have executed a written undertaking. If the plaintiff prevalls in the
action against any defendant with respect to whom such security has been
fi1led, such defendant shall ﬁay the cost to plaintiff of obtalning such
written undertaking.

Comment. Subdivisions {(2) and (¢) of Section 1029.5 are amended to
change the flat $500 amount to a maximum amount to conform to the con-
stitutional standard enunciated in Beaudreau v. Superior Court, l4
Cal.3d 448, 460, 535 P.2d 713, 720, 121 Cal. Rptr. 585, 592 (1975).

This amendment makes Section 1029.5 consistent in this respect with
Section 1029.6.

32684
Malpractice Actions Against Doctors and Others

Code of Civil Procedure § 1029.6 (amended)
SEC. 3. Section 1029.6 of the Code of Civil Procedure is amended

to read:
1029.6. {a) Whenever a complaint for damages for personal Injuries

is filed against a physiclan and surgeon, dentist, registered nurse,
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dispensing optician, optometrist, pharmacist, registered physical thera-
pist, podiatrist, licensed psychologist, ostecpath, chiropractor, clin-
1cal laboratory biloanalyst, clinical laboratory technologist, or veter-
inarian, duly licensed as such under the laws of this state, or a 1li-
censed hospital as the employer of any such person, in an action for
error, omission, or negligence In the performance of professional ser-
vices, or performance of professional services without consent, any such
defendant may, within six months after service of summons, move the
court for an order, upon notice to plaintiff and all defendants having
appeared in the action, and hearing, requiring the plaintiff to furnish
a written undertaking, with at least two sufficlent sureties, in a sum
not to exceed five hundred dellars {$500), or to deposit such sum or
equivalent securlty approved by the court with the clerk of the court,
as security for the costs of defense as provided in subdivision (d),
which may be awarded against such plaintiff. Such motion shall be
supported by affidavit showing that the claim against such defendant is
frivolous. Any defendant having appeared in the action and within 30
days after receipt of notice may join with the moving party requesting
an order under this section as to such additional defendant. The
fatlure of any defendant to join with the moving party shall preclude
each such defendant from subsequently requesting an order under this
sectlon.

At the hearing upon such motion, the court shall order the plain-
tiff to furnish such security if the defendant shows to the satisfaction
of the court that: (i) the plaintiff would not suffer undue economic
hardship in filing such written undertaking or making such deposit and
(1i}) there is no reasonable possibility that the plaintiff has a cause
of action against each named defendant with respect to whom the plain-
tiff would otherwise be required to file such written undertaking or
make such deposit.

A determination by the court that security either shall or shall
not be furnished or shall be furnished as to one or more defendants and
not as to others, shall not be deemed a determination of any one or more
issues in the action or of the merits thereof. If the court, upon any
such motion, makes a determination that a written undertaking or deposit
be furnished by the plaintiff as to any ome or more defendants, the

action shall be dismissed as to such defendant or defendants, unless the
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security required by the court shall have been furnished within such
reasonable time as may be fixed by the court.

(b) This section does not apply to a complaint in an action
commenced in a small claims court.

{c) Whenever more than one such defendant is named, the undertaking
or deposit shall be increased to the extent of not to exceed five
hundred dollars ($500) for each additional defendant in whose favor such
undertaking or deposit is ordered, not to exceed the total of one thou-
sand dollars {51,000).

(d) In any action requiring a written undertaking or deposit as
provided in this section, upon the dismissal of the action or the award
of judgment to the defendant, the court shall require the plaintiff to
pay the defendant's court costs. Any sureties shall be liable for such
costs In an amount not to exceed the sum of five hundred dollars ($500)
or the amount of the undertaking, whichever 1s lesser, for each defend-
ant with respect to whom such sureties have executed a written under-
taking or the plaintiff has made a deposit. If the plaintiff prevails
in the action against any defendant with respect to whom such security
has been filed, such defendant shall pay the costs to plaintiff incurred
in obtaining such written undertaking or deposit and defending the
motion for dismissal authorized by this section.

{e} Hhenever e complednt described in subdivisien {a) requests
an award of exempimry damages; any defendant againet whem the damages
are sought mey meve the csurt for am ex parte order requiring the
piainedff te fiie a cerporate surety bond; appreved by the ceuwrs;
or make a cash deposit im am ameunt fixed by the eeurér Upor the
fiting of the metien;y the court shall regquire the plaintiff te £ile
the bond or make £he ecash depesit:r In no event shail the bend or
eash depeste be less than two thousand five humdred dellars {§2+5003~
The bond ar ecash depestt shall be cenditioned upon payment by the
plaineiff of aid cests and reasenable atterneyls fees ineurved by
the defendant in defending againok the request fer the award of exemplary
damagess; as determined by the ceurty if ehe plaintiff fails to recover
any exempiary damagear The erder requiring the bond er ecash depeait
shall regquire the bond te be filed er eash depesit te be made with
the elerk of the court net later than 30 days after the evder #s
gervedw If the bend 43 net filed er the ¢cesh depesit 4s not made
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within such peried; upon the metion of the defendames the conrs shail
strike the portion of the complaint which requests the award of exempiary
damagess

€£3 (e) Any defendant filing a motion under this section or joining
with a woving party under this section is precluded from subsequently
filing a motion for summary judgment.

€2} (f) Any defendant filing a motion for summary judgment is
precluded from subsequently filing a motion, or joining with a moving
party, under this section.

Comment. Former subdivision (e) has been deleted because it was
held unconstitutional in Mork v. Superior Court, 33 Cal. App.3d 997,
1000-01, 109 Cal. Rptr. 428, {1573). See alsc Beaudreau v. Superior
Court, 14 Cal.3d 448, 535 P.24 713, 121 Cal. Rptr. 585 (1975). Former
subdivisions (f) and (g) have been renumbered as subdivisions (e) and
(f), respectively.

32688
Actions by Nonresident Plaintiffs

SEC. 4. Section 1030 of the Code of Civil Procedure 13 amended to
read:

1030. (a) When the plaintiff in an action or special proceeding
resides out of the state, or is a foreign corporation, seeurisy for
£he costs and chergess which may be awarded against suech plainedffs
may be requived by the defendants Whern requireds eil preeeedings
im the aetisn or special proceedings mmat be stayed uaeil an under~
taking; exeecuted by twe or mere persens; is f£iled with the eterks
er with the 4udge i£f there be no clerk; te the effeet that they wiil
pay such eosts and charges ae may be awarded ageinse the piaintdfis
by judgment; or im the pregreas eof the action or special preceeding;
nst cxeaeding the sum of three hundred deliars {6308)s 4 new or an
additional undertaking may be ordered by the coure or judge; upen
precf thet the oviginal underteking ie insufficient seeurity; and
proceedings in the sction or special preecceding gtayed until such
mew o additienal undertaiing 43 executed and filedr Any stay of
preceedings granted under the provisiems ef this seetion shail extend
te & peried 10 days afeer service uper the defendant of written nesiee
of the filing of the required undertshing:

After the lapde of 30 duys from the serviee of notice that se-
eurity 43 requireds or of an order for mew of additional securitys
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upen preef thereeof; and that ne undertaking as reguired has been
fited; the court or judge; mey order the setion or speeinl preceeding

€0 be dismisseds the defendant may at any time move the court for an

order requiring the plaintiff to furnish a writtem undertaking to secure

an award of costs and attorney's fees which may be awarded in the action

or special proceeding .

(b) The motion shall be made on the grounds that the plaintiff

resides out of the state or is a foreign corporation and that there is

a reasonable possibility that the moving defendant will obtain judpment

in the action or special proceeding. The motion shall be accompanied

by an affidavit in support of the grounds for the motion and by a2 memo-

randum of points and authorities. The affidavit shall set forth the

nature and amount of the costs and attorney's fees the defendant has

incurred and expects to incur by the conclusion of the action or spe-

cial proceeding.

(c) If the court, after hearing, determines that the grounds for

the motion have been established, the court shall order that the

plaintiff file the undertaking in an amount specified in the court's

order as security for costs and attorney's fees.

{d) The amount of the undertaking initially determined may be

increased or decreased by the court, after further hearing upon noticed

motion, if the court determines that the undertaking has or may become

inadequate or excessive because of a change in the amount of the prob-

able allowable costs and attorney's fees which the defendant will have

incurred by the conclusion of the action or special proceeding.

(e) The plaintiff shall file or increase the undertaking not later

than 30 days after service of the court's order requiring it or within

a greater time allowed by the court. If the plaintiff fails to file or

increase the undertaking within the time allowed, the plaintiff's

action or special proceeding shall be dismissed as to the defendant in

whose favor the order requiring the undertaking was made.

(f) Except as otherwise provided by statute, the undertaking shall

have at least two sufficient sureties to be approved by the court. If

the undertaking is given by individual sureties, the defendant may

except to a surety by noticed motion requiring the appearance of the

surety before the court at a time specified in the notice for examina-

tion under cath concerning the sufficiency of the surety. If the surety
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fails to appear, or if the court finds the surety insufficient, the

court shall order that a mew undertaking be given.

(g) If the defendant's motion for an order requiring an undertaking

is filed not later than 30 days after service of summons on the defend-

ant, no pleading need be filed by the defendant and all further proceed-

ings are stayed until 10 days after the motion is denied or, if granted,

until 10 days after the required undertaking has been filed and the

defendant has been given written notice of the filing. If the defend-

ant's motion for an order requiring an undertaking is filed later than

30 days after service of summons on the defendant, if the defendant

excepts to a surety, or if the court orders the amount of the undertak-

ing increased, the court may in its discretion stay the proceedings not

longer than 10 days after a sufficient undertaking has been filed and

the defendant has been given written notice of the filing.

(h) The determinations of the court under this section have no

effect on the determination of any issues on the merits of the action or

special proceeding and may not be given in evidence nor referred to in

the trial of the action or proceeding.

(1) An order granting or denying a motion for an undertaking under

this section is not appealable.

Comment. Section 1030 is amended to conform to the constitutional
standards enunciated in Beaudreau v. Superior Court, l4 Cal.3d 448, 535
P.2d4 713, 121 Cal. Rptr. 585 (1975), and Gonzales v. Fox, 68 Cal. App.3d
Supp. 16, 137 Cal. Rptr. 312 (1977).

Subdivision (a) of Section 1030 permits the defendant to require
the plaintiff to file an undertaking to secure both costs and allowable
attorney's fees whereas Section 1035 formerly referred to "costs and
charges.' This section does not provide any authority for am award of
attorney's fees not otherwise made recoverable by contract or statute.
The provision for requiring an undertaking for the probable amount of
costs and attorney's fees without limitation supersedes the former
provision feor an initial undertaking not ech.EdI:I).n 5300 with the oppor-
tunity tc obtain a new or increased undertaking W%thout ligitation. 3ee
MeDermott & Williams, Security for Costs, in 1 California Civil Proced-
ure Before Trial § 14.73, at Cal. Cont. Ed, Bar 1977).

Since the purpose of this section is to afford security for an
award of costs which the defendant might otherwise have difficulty
enforcing against a nonresident plaintiff, subdivision (b) permits an
undertaking to be required whenever there is a "'reasonable possibility"
that the defendant will prevail in the action. Cf. Bell v. Burson, 402
U.S8. 535, 540 (1971) (State of Georgia may not constitutionally require
security for damages from uninsured motorist if there 1s 'mo reasonable
possibility™ of a judgment against motorist).

Subdivisions (b) and (c¢) provide for a hearing on noticed motion
whereas this section formerly provided for a hearing only when the de-
fendant sought a new or additional undertaking. Although the language
of subdivision (c) is mandatory, the court has the common law authority

-18-



to dispense with the undertaking 1f the plaintiff is indigent. E.g.,
Conover v. Hall, 11 Cal.3d B42, 523 P.2d 682, 114 Cal. Rptr. 642 (1974).
Under Section 1054a, the plaintiff may deposit money or bearer bonds or
bearer notes of the United States or California in lieu of an under-
taking.

Subdivision (d) continues the substance of a portion of what was
formerly the third sentence of Section 1030, and also permits the
amount of the undertaking to be decreased.

Subdivision {(e) provides for dismissal i1f the undertaking is not
filed within 30 days, as did the former last paragraph of Section 1030,
but the 30-day periocd runs from service of the order on the plaintiff
rather than from service of a notice that security is required. Failure
to file within the prescribed time is not jurisdictional, and the court
may accept a late filing, Boyer v. County of Contra Costa, 235 Cal.
App.2d 111, 115-18, 45 Cal. Rptr. 58, 61-63 (1965). If the court au-
thorizes the undertaking to be decreased as provided by subdivision (d),
compliance by the plaintiff is optional.

The first sentence of subdivision (f) continues a portion of what
was formerly the second sentence of Section 1030. The provision for
excepting to the sufficiency of sureties is new, TFormerly, sureties
could be challenged only by way of a motion for a new or additional
undertaking. See Estate of Baker, 176 Cal. 430, 168 P. 881 (1917). See
also Sections 1056 (single corporate surety sufficient), 1057 (quali-
fications of individual surety), 1057a-1057b (gqualifications and justi-
fication of corporate surety).

Subdivision {g) 1s a new provigion which supersedes the former
provision for an indefinite stay and for a stay of 10 days after service
on the defendant of notice of the filing of the undertaking.

Subdivision (h} is new and is derived from comparable provisions in
cost bond statutes requiring hearings. See, e.g., Code Civ. Proc.

§§ 391.2, 1029.5(a), 1029.6(a); Corp. Code § 800{d).

Subdivision (i) codifies existing law. See Horton v. City of
Beverly Hills, 261 Cal. App.2d 306, 67 Cal. Rptr. 759 (1968). An order
granting or denying a motion for an undertaking may sometimes be re-
viewed by extraordinary writ. See Beaudreau v. Sugerior Court, 14

Cal.3d 448, 535 P.2d 7i3, 121 C"I_ Rptr. 585 (1975 A judgment of

1 he_plaintiff's £ ilure to furnish required security
disméﬁszal f°%1§§ B ine1 P jadgaent. - Etron v. falnanovitz, 185 Ca
App BE°145. IsbosT, ‘8 call ‘Rptr. 107, 112 (1960).

32689

Attorney's Fees in Libel and Slander Actions

Code of Civil Procedure § 1037 (added)
SEC. 5. Section 1037 is added to the Code of Civil Procedure, to

read:

1037. If the plaintiff recovers judgment in an action for 1libel or
slander, the plaintiff shall be allowed as costs cane hundred dollars
(§100) to cover counsel fees in addition to the other costs. 1If the
action is dismissed or the defendant recovers judgment, the defendant
shall be allowed one hundred dollars ($100) to cover counsel fees in
addition to other costs, and judgment shall be entered accordingly.

Comment. Section 1037 continues former Section 836 without sub~-

stantive change.
-16-



32690
Actions Against Regents of University of California

Education Code § 92650 (repealed)
SEC. 6. Section 92650 of the Education Code is repealed.
02650 £a) Ax any £ime after the f£ilimg of the complaimt 4n
any actien against the Hegenks of the University of Galifernies the

repents may fite and serve a2 demand for s wristen uadertaking en
the pare of eaeh plaineiff as seeurdty for the allowabie cesta which
may be awarded against such plaintiff- Fhe undertsking shald be in
the amount of one hundred deliars {§100) feor the pleintiff eor in
the case af multiple piaintdiffs in the ameunt of twe hundred doiiavs
£$20835 er sueh grester aum as the court shall fix upon goed cause
shewn; with at lease £we sufficdent sarexdess te be appreved by the
eourss Uniesas the platnedff £4les auch undertaking within 20 days
gfter service of a demapd therefery his actien shaill ke dismisseds

€3 If judgment is yendeved for the regents in any aection againses
d4< allowable vosts ineurred by the regends im the action shall be
avarded agatnet the piainedffas

423 Fhis sestion does pot apply to an acktisn commenced IR
smati eiatms courts

Comment. Section 92650 has been repealed. This section did not

meet the constitutional standards enunclated in Beaudreau v. Superior
Court, 14 Cal.3d 448, 535 P.2d 713, 121 Cal. Rptr. 585 (1975), which

held unconstitutional Government Code Sections 947 and 951, the cost

bond provisions of the California Tort Claims Act.

32691
Actions Against Public Entities

Government Code § 947 (repealed)

SEC. 7. Section 947 of the Government Code is repealed.

947- 4a) At any eime after the filing of the compieint in any
aetdon apatast a publdc eneiey; the publie entity may file amnd serve
a demand for s written mmdereshing en the part of each plaintiff
as seenrity for the allewable costs whieh mey be awarded against

such plaineiffr The undertaking shall be in the amount of eme hundred

dollars {5300} for esech plaineiff or imn the vase of muitipie plaintiffs

in the ameunt of twe hundred dellars (528035 or sueh greater sum

as the ceurt shall fix upem geed csuse shewn; with at leest ewe suffictent
suretiea; te be approved by the eourtr Unless the plaintiff £iles
sueh-undertaking within 30 days afeter service of a demand thereforsy;

hia action shald be diamissedrs
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b3 This sectien does not appiy te an actieon cemmenced im &

amatd edatms courss

Comment. Section 947 has been repealed., This section was held un-
constitutional in Beaudreau v. Superior Court, 14 Cal.3d 448, 460-65,
535 P.2d 713, 720- s 121 Cal, Rptr. 585, 592- {15875).

32692
Actions Against Public Employees

Government Code § 951 (repealed)
SEC., 8. Section 9531 of the Government Code 1s repealed.
053z <£a} At any time afeer the filing of the complaint in any

acetisn A4 publie empioyee or former publiec employees; 4£f 2 pubddie entity
undertakes &o provide for the defense sf the metieny the atterney
£or the public employee may file and serve a demsnd £far & wristen
undereaking on the par+s of each plainedff as security for the atlowable
eosts which may be awarded against sueh plaimedffs The underiaking
shaii be 4n the ameunt of ene hundred dedlars {4§30035 er such greater
Sum as the cour: shall fix upon geed cause shewn; with at least &we
anffietent sureties; to be appreved by the eonrtr Uniess the pladntifs
f4leg such undertaking within 28 days afeer serviec of the demand
therafor; his action shall be dismisseds

£b3 This sectdion dees not apply &e an actien commenced in a
smatl elaims eonrts

Comment. Section 951 has been repealed. This section was held

unconstitutional in Beaudreau v. Superior Court, 14 Cal.3d 448, 460-65,
535 p.2d 713, , 121 Cal. Rptr. 585, (1975).

32693
Actions Against Members of Militila

Military & Veterans Code § 393 (amended)
SEC. 9. Section 393 of the Military and Veterans Code is amended

to read:

393. (a) When In an action or proceeding of any nature #s commenced
in any court against an active member of the militia or a member of the
militia in active service in pursuance of an order of the President of
the United States as a result of a state emergency for an act done by
such member in his an official capacity in the discharge of duty, or am
alleged omission by hiém to do an act which it was his the member's duty

to perform, or against any person acting under the authority or order of

an officer 5 or by virtue of a warrant issued by him an officer pursuant
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to law; the defendsant may require the persen imstitueing or presecuting
the action or prececding te file seeurity in an emeunt of met less

than eme hundred dellars (6310037 te be fixed by the eourt; £or the
payment of ceosts that may be awarded to the defendant theredn- law:

{1} The defendant in all cases may make a general denial and give
special matter in evidence.

(2) A defendant in whose favor a final judgment is rendered in any
such action or proceeding shall recover treble costs.

{b) The Attorney General shall defend such active member or person
where the action or proceeding is civil. The senlor judge advocate on
the state staff or one of the judge advocates shall defend such active
member or person where the action or proceeding is criminal, and the
Adjutant General shall designate the senior judge advocate on the state
staff, or one of the judge advocates, to defend such active member or
person.

{c) In the event such active member or person is not indemmified by
the federal government, Section 825 of the Government Code shall apply
to such active member or persom.

Comment. The provision permitting the defendant to reguire the
plaintiff to provide security for costs has been deleted from Section
393 because it was in conflict with the constitutional standards enun-
clated in Beaudreau v. Superior Court, 14 Cal.3d 448, 535 P.2d 713, 121
Cal. Rptr. 585 (1975), which held unconstitutional Government Code

Sections 947 and 951, the cost bond provisions of the Califormia Tort
Claims Act.
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