#F-641 9/12/83
Memorandum #3-75

Subject: Study F-641 - Limitations on Disposition of Community Property
(Comments on Tentative Reccommendation)

Attached to this memorandum is a copy of the Commission’s tentative
recommendation relating to disposition of community property, which was
distributed for comment after the Commission’s May 1983, meeting. We
have received the comments attached to this memorandum as Exhibits 1 to
4 and the comments of officers of the Probate and Trust Law Section of
the Los Angeles County Bar Association (attached to Memorandum 83-65).
In addition, the Family Law Sectlon of the Los Angeles County Bar Asso-
ciation and the Californla Judges Association have written to indicate
that their comments will be late; we will forward them to the Commlssion
whenever we receive them. The staff has met with a subcommittee of the
State Bar Family Law Section Executive Committee, but we have not yet
received written comments from them; we will try to report their views
in this memorandum as accurately as possible.

Henry Angerbauer, CPA, {Exhibit 1) approves and agrees with the
tentative recommendation. The Los Angeles County Bar Association
Probate and Trust Law Section officers believe the tentative recommenda-
tioms to be basically sound; they also point out a typographical error
that the staff will correct.

Disposition of Real Property

Existing law requires joinder of both spouses for a disposition of
community real property. The tentative recommendation would limit this
rule so that joinder is required for a disposition of real property only
in the following situations: (1) The property is the family home.

(2) The disposition is a gift. (3) Title is of record in the names of
both spouses.

Dorothy N. Jonas and Bonnie K. Sloan (Exhibit 2), who are affili-
ated with the California Commission on the Status of Women, Barbara
Filand McCallum (Exhibit 3), who is affiliated with the California
Federation of Business & Professional Women and other women's and family
law organizations, and Harriet Buhai (Exhibit 4), Chair of the Family
Law Section of the Women Lawyers Association of Los Angeles, all oppose
this change in the law and believe joinder should be required for any
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community real property disposition. They take the position that women
generally are not aware of the holdings and dealings of their husbands
with community property and that the joinder requirement is a practical
means by which they may exercise their property rights. Moreover, they
do not believe the "good faith" mismanagement remedy is an adequate
substitute for the control given by the joinder requirement. The State
Bar Family Law Section subcommittee also believes that women often are
ignorant of property transactions by the husband and that the joinder
requirement is useful because it gives women some knowledge of what
community property there is or has been when they are seeking to dis-
cover assets at dissolution of marriage.

The major reason for the Commission’s proposal with respect to the
real property joinder requirement is the title problems the requirement
causes, Some of the opponents of the tentative recommendation point out
that, while the problems are there, we do manage to live with them.

They believe that solving the title problems is not worth the loss of
protection to the wife.

The staff's feeling is that this is a sensitive matter in which the
Commission should not proceed unless it has a consensus among interested
persons and groups that the proposed change is desirable. It is obvious
there can be no consensus here, and the staff recommends that we not
pursue this change in the law, unless we propose along with it misman-—

agement remedies that are perceived to be adequate.

Disposition of Personal Property

Existing law is that either spouse alone may make a disposition of
community personal property, except a disposition that is a gift or that
involves personal effects or household furnishings. The tentative
recommendation would allow a unilateral gift by a spouse if moderate or
reasonable in amount and would allow a unilateral disposition (other
than an encumbrance) of persomal effects or household furnishings. The
reason for these changes is recognition of the actuality that spouses do
unilaterally make charitable gifts that are reasonable in amount and do
sell personal and household items at garage sales without obtaining the
written consent of the other spouse.

These changes are opposed by Dorothy N. Jonas and Bonnie K. Sloan
(Exhibit 1) and by Barbara Eiland McCallum (Exhibit 2) on the same basis
that they oppose the change in the requirement of joinder for disposi-

tion of all community real property--the non-managing spouse needs
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protection against mismanagement and the damage remedies for mismanage~
ment are inadequate. Ms. McCallum recognizes the conflict between the
law requiring written consent and the reality that this is ignored, but
doesn't believe there's a real problem. '"The law is there if needed,
and no one to my knowledge or any of my family law committee's knowledge
has abused it in the manner you are suggesting. What can I say, it
works, there is no problem, so why change it? Upon separation or disso-
lution, this law becomes quite helpful, when one spouse goes on the
rampage disposing of the furniture and furnishings,"

What is the Commission's experience and feeling in this area? The
Commission should weigh the burden imposed by limitations on disposltion
against the benefits to be gained by the limitations. The Commission
should also consider improving the mismanagement remedies, if existing
remedies are inadequate,

Ms. McCallum would go beyond the present law on disposition of
community personal property and add several requirements:

f{1) Joinder would be required for all dispositions over a certain
value,

(2) The managing spouse would be required to add the name of the
non-managing spouse to any title papers.

(3) The non-managing spouse would have the right to disclosure of
assets and an accounting.

The first of these suggestions 1s addressed to the fact that exlsting
law places no restrictions on unilateral disposal of personal property,
which can be quite extensive, e.g., a large stock sale or exchange. The
second suggestion is analogous to the Commission's proposal to allow the
non-managing spouse to add his or her name to real property title; this
could be adapted to apply to personal property title as well, The third
suggestion was the subject of a bill defeated at the current legislative
session, although the Commission has done work on a disclosure right
that is more sophisticated than the bill and that might stand a chance
of enactment: it could be incorporated in the present recommendation.

Is the Commission interested in pursuing any of these matters?

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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Exhibit 2
Borothy N. Jonas

2445 Century Hill
Los Angeles, CA 90067

August 24, 1983

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94306

RE: fLaw Revision Commission's Tentatlve Recommendations Relating to Disposition
of Community Property

Dear Commissioners:

In our work for the California Commission on the Status of Women on behalf of
homemakers' rights, we have identifled several problem areas in existing marital
property law in Californla. We have, therefore, examlned your proposed recommen=~
dations with great ccncern.

Please note, however, that the opinions to be expressed in this letter are
only our personal opinions as private citizens, and are not the opinions nor the
position of the California Commission on the Status of Women -- which, because of
the existing injunction, cannot at this time take a position on this issue.

it was our understanding these revisions were to be merely a 'housecleaning"
procedure.

However, they appear alarmingly far-reaching in their Implications, and fail
to offer any remedy for abuses already occurring under present law.

Particularly disturbing is the recommendations' assumption that the ‘'good
faith' clause in California's equal management and control code (Section 5125e)
is a major restriction on a spouse's freedom to mismanage community assets. As
early as 1974, Arnold Kahn and Paul Frimmer (in Management, Probate and Estate
Planning in California's new Communlty Property Law) raised serious questions
about the extent of protections offered by the ''good falth' standard. In the vears
we have been studyling this area of the law, we have found no case history which
would support the notion that the "good faith' standard provides a meaningful
legal remedy for the nonmanaging spouse during an ongoing marriage.

Therefore, we cannoct agree that there is any basis for assuming the current
"good faith'' clause is now, or ever has been, adequate protection against spousal
mismanagement.

Also puzzling is the author's referral! to "fiduclary standards’ which he/she
lists as '"applicable before 1975." In fact, our state courts placed increasingly
narrow interpretations on a husband's fiduciary duty to his wife -- until, In
1973, the State Supreme Court {in Bank of America v. Connolly) limited this duty to
property settlements at divorce, specifically excluding management behavior within
a marriage.
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OQur observations are crucial because these proposed revisions stand or fall
on the presumption of a strong standard of protectlon being offered by the '‘good
faith' clause. Based totally on this guestionable assumption, the author proceeds
to suggest renoving several current restrictions on:

-- requiring joinder on disposition of community personal property, and

-- requiring Jolnder (except on the family home) on the disposition of
real property.

Although the author does propose some exceptions, they are completely inade-
gquate for the spouse who can be, and often is, legally excluded from any partici-
pation in the managenment and control of the community resources. One spouse
may be, and often is, kept completely in the dark about community income, assets,
and liabilities. In such a case, no legal avenue exists whereby the non-managing
spouse may obtain an accountling of assets and liabllities while the marriage is
ongoing. Such practices have had particularly serious consequences for the
homemsker wife (traditionally, the nonmanaging spouse) and her family,

The Commission's recommended revislions address none of these problems.
Instead, the suggested changes appear to represent a formalization of such exclu-
siong acts, opening the door to further abuses of power,

ly yours, Yoe e
¢/ B VAN RN v s VAL
< ) -

Dorothy Jonas 4 Bonnle K. Sleane
(2¥3) 557-9000 x. 469

copies to:

Hannah-Beth Jackson, Chair, California Cormission on the Status of Women
Commissioners, California Cormission on the Status of Women

Joan Patsy Ostroy, Preslident, Los Angeles VYWomen Lawyers

Los Angeles Women's Leadership Network

Ms. Barbara McCallum, Legislative Advocate, California Business & Professional Women

MEMBERS OF THE STATE SEHATE: MEMBERS OF THE STATE ASSSEMBLY:

Hon. David Roberti, Pres. pro Tempore Hon., VWillle Brown, Speaker

Hon. Barry Keene, Chalr, Judiciary Committee Hon. Elihu Harris, Chalr, Judiciary Committee
Hon. &d Dawvlis, VYice Chalr, Judiclary Comm. Hon. Alister McAllster, member, Judiciary Comm,
Hon. Bill Lockyer, member, Judiciary Comm. Hon. Larry Stirling, member, Judiclary Comm,
Hon. Diane Watson, member, Judiciary Comm, Hon. Maxine Waters, member, Judiciary Comm.
Hon. Rose Ann Vuich Hon. Dorls Allen

Hon. Teresa Hughes
Hon. Lucy Killea

Hon. Harian LaFollette
Mon., Harlian Bergeson
Hon. Gloria Molina
Hon. Gwen Moore

Hon. Jean Moorhead
Hon., Sally Tanner

Hon. Cathle Wright
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Exhibit 3

Law ' 'OFFICES OF

McCALLUM & McCALLUM
708 10™ STREET, SUITE 230
SACRAMENTO, CALIFORNIA 95814-1884

TELEPHONE (915) 444-TaR6

iN REPLY REFER TQ

Aug. 30, 1983

California Law Revision Commission
4000 Middlefield Road, Suite D=2
Palo Alto, CA, 94306

re: Tentative Recommendation relating to
Disposition of Community Property

The undersigned was one of the Family Law
consultants, who were involved in the original formulaticon
of the equal management and control laws which were finally
passed in their present form after five years of debate and
lots of compromises. I am shocked to read some of the
statements in your recommendation which seem to say that the
laws are working sc well that safequards may be lifted.

First may I state, that the law as it stands was
passed as a compromise, and not as originally formulated.
That the originators requested and still wanted after
passage JOINT management and control, instead of the
socalled EQUAL management and control. That in many
instances the new laws changed nothing in the unequal
treatment of many spouses, mostly women., That today, we are
still attempting to get passage of laws which would enable a
spouse to force recognition of his/her ownership of
community property. That under our present laws, the
subservient spouse is the victim of the dominant spouse,
because there is no method of obtaining an accounting of the
community property or its debts EXCEPT where wvoluntarily
given or upon termination of the marriage. That socalled
equal management and control of property which does not have
your name on the title or account is of dubiocus value to the
disfranchised party.



You quote "good faith" to the other spouse, as
though this is a remedy. Again, the coriginal proponents
wanted a fiduciary duty, and ended up with good faith as a
compromise. More wrongs have been committed under the guise
of "good faith", than have been righted. We still want and
need "fiduciary duty," especially where one party has
deprived the other of management and control.

On page 2 of your document, you indicate that
possibly the spouse has the authority to dispose of
community personal property of more value than the real
property and use this as a basis to do away with the
requirement of two signatures. Contrarily, I believe, it
should reqguire both parties to dispose of personal property
over a certain value. Instead of lifting safeguards, we
should be expanding them. As to the socalled "title
problems", I have found that the Title Companies are quite
capable of protecting themselves, and their rules are more
restrictive than the law. I have also seen no reason to
believe they would change their rules just because the law
becomes less restrictive. Title companies want ABSOLUTE
security, and under their present rules they are in complete
control.

Probably the greatest legal fiction is the
statement on page 2 which states:

"The broad protection of the 1917 statute is no
longer as important as it once was, now that each spouse has
management and control of the community real property and
can take action to protect against mismanagement by the
other spouse, and now that each spouse is governed by the
duty of good faith management."

Sometimes the first time a spouse is aware that
real property exists is when s/he is called upon to sign the
papers to sell it. How is a spouse to judge whether the
property has been mismanaged, when the only right to an
accounting is if s/he files for a dissolution or legal
separation? Large sums of money, stocks, limited
partnerships etc. are lost every day by "good faith"
speculators., They thought they would get rich in good
faith! But half of those funds, stocks etc. that were
gambled away belonged to the spouse who was not consulted,
and who would have objected, if s/he had been consulted.
Even in dissolutions, where at least the issue can be tried,
the "good faith" provision is a farce.



I have a problem with your statement on page 3
calling the family home “community personal property". Are
you referring to mobile homes?

With regard to your paragraph (3) on page 3,
doesn't this fly in the face of AB-26 McAlister, which came
out of the Law Revision Commission. Since by passage of
this bill, the LUCAS case has been reversed, it opens the
door to tracing of funds into the property notwithstanding
title. Accordingly, the Title Companies will continue to
require all spouses to sign deeds in case one of them can
trace funds into the property. While I agree with your
statement: "For protection of a spouse against
mismanagement by the other spouse, a spouse should be
permitted to have his or her name added to the record title
to community property." I disagree with the resulting
recommendation.

The recommendation of having the spouse who claims
an interest record a declaration is unrealistic. It
presupposes knowledge that there is such property, that the
law itself exists, and that the spouse will expose
themselves to the wrath of the other party by so receording.
I can give you chapter and verse on wives whose husband puts
all the property in his name alone, never discusses their
financial status or ownership, and if they were to guestion
or "God help them” record a declaration of interest, would
be given an ultimatum to either sign off or get out. Under
the present system, IT IS THE LAW, that requires both
parties to join in the transfer of real property. Therefor,
it isn't her or his defiant act. When you get to the point
of dissolving the marriage, the one sure thing is that at
least the subservient spouse won't get cheated out of the
real property, and often times, the value of the real
property can offset the misappropriation of other community
property by the dominant spouse,

What we really need is to expand this protection
of the subservient spouse to other property. We need a
method of forcing the dominant spouse to put both names on
ALL community property so that both spouses actually do have
egual management and control.

Again on page 4 you state: "The reasoning upon
which the anti-gift legislation is based is no longer
applicable. Both spouses own the community property in
equal shares, and each may protect the property from
dissipation by the other."™ HOW? I am married. I have
community property bank accounts in my name alone. Say I
write a $5,000,00 check and send it to my grandmother,



"Happy Birthday." Say that $5,000.00 was the only savings
we had between us. PBut, also say, he didn't even know I had
it because I had all my statements sent to a P. 0. Box of
which he had no knowledge. Similar sitution, husband has
maintained a separate bank account from which he keeps a
mistress, We have proved in dissolutions over and over
again, expenses paid for girlfriends, mistresses, etc. prior
to the separation of the parties and do the courts say this
is a breach of "good faith?" management of the community
property, or a gift without the consent of the spouse, NO!

Add to the above scenario, my husband discovers I
have such a bank account. He says, as your husband and half
owner of the community property, I demand an accounting, and
that you put my name on that account. I say, it's none of
your business how I spend the money I earn. What can he do
about it besides file for a dissoclution which he chooses not
to do because I have other talents? What exactly does CC
5125 do for him?

Notwithstanding your quite proper scenario about
garage sales etc. on page 5, there isn't a problem. The law
is there if needed, and no one to my knowledge or any of my
family law committee's knowledge has abused it in the manner
you are suggesting. What can I say, it works, there is no
procblem, so why change it? Upon separation or dissolution,
this law becomes gquite helpful, when one spouse goes on the
rampage disposing of the furniture and furnishings.

Then on page 6 you make an assumption: “Each
spouse now has management and control of the community
property and both should be able to protect their
interests." Again I ask, HOW? YOU say "Good Faith"., If
one spouse is out spending all of the income on his/her good
times, and runs out of money and sells off the grand piano,
the antique chairs, and the color television, I don't
believe reminding him/her of his/her duty of "good faith" is
much protection. Good faith and a nickel still won't buy a
cup of coffee. What about the spouse who trades in the paid
for automobile normally driven by the second spouse on a
brand new $25,000.00 stickshift Porsche automobile placed
into his name alone which the second spouse cannot drive?
Good faith? Can s/he do anything about it? How can s/he
assert her/his community property management and control?

O~ page 10, you again state a "major limitation".
+ + « "is the duty of each spouse to act in good faith ..."
then you state that prior to adoption of this law, the
California law analogized the management duties to the laws



governing relations of fiduciaries or partners. That law no
longer applies. This was debated at great length when the
1975 law was passed, and they replaced “"fiduciary duty®” with
"good faith" because this was a lesser duty. This should be
clear from legislative history. Therefor, how can it be a
major limitation? Then you state that the proposed law does
not impose a right to the value of the property disposed of,
or give the spouse a right of reimbursement. My guestion is
WHY? Why shouldn't the spouse whose property has been
disposed of without their knowledge or consent have an
absolute right to reimbursement?

While I agree the laws need revision in this area,
I do not agree that your commission's recommendations will
improve the situation. If reality were as stated, these
changes may be fine. However, in actuality, very little has
changed in some families since the passage of these laws in
1975. There is no equal management and control in most one
wage earner families. There is no egual management and
control where there is one dominant spouse who rules the
roost. There is no egual management and control in large
segments of minority households which are built vpon another
culture. There is no equal management and control where one
spouse is unequally educated. In short, there is on the
whole only a very small number of families where egual
management and control is a reality. After 8 years under
this law, I would venture that there is still a large
segment of our population which has no knowledge that this
law even exists. Over and over in my office I hear, "It's
his money, or it's his retirement, or his stock, because he
is the only one earning the money." Or, he tecld me that I
wouldn't get anything because it all belongs teo him.

what I would recommend is that the Commission
review the first draft of the proposed Uniform Marital
Property Act, which has a whole section dealing with the
rights of married perscons (during the marriage), and
formulate some changes which will give a remedy during
marriage to all those spouses who are being deprived of
their equal management and control. Give us a law which
would give us the ability to utilize our community property,
discover it, put our names on it, spend it, invest it in the
true partnership sense. Don't tell us the present laws are
working so well that the few safeguards therein should be
lifted. 1In a state where 1.1 marriages out of 2 end in
dissolution, please don't tell me we are protected by the
duty of "good faith", better I should have no faith, then I
might take steps to protect myself.



As the legislative advocate for the California
Federation of Business & Professional Women, a
representative for California Women Lawyers on the
California Legislative Roundtable, a member of the
California State Bar Family Law Legislation Committee, and a
Commissioner on the El1 Dorado Commission on the Status of
Women, as well as a consultant to a number of other bar
association Family Law Committees, and an active Pamily Law
practitioner, I can assure you that there will be opposition
to these proposals should they come to the legislature in
their present form.

I would be happy to discuss any of the above with
any member wishing to do so. Having spent most of my
professional life attempting to gain eguality under the law,
and having been an integral part of the five years it toock
to obtain passage of any management and control law
recognizing the rights of wives, I have a great interest in
seeing to it that those few rights obtained are not diluted,
but strengthened.

f p
Very truly youfs, '”//f A

/

BI&RBARA EI LAND MCCALLUM

BEM:s

cc: Dorothy N. Jonas
Homemaker's Rights Task Force
California Commission on the
Status of Women
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Wom EN LAwyYERS AssociaTioN oF Los ANGELES

Zﬁaﬁlﬂ

P.OG. Box 480197, Los Angeles CA 900481197 Telephone 213 653-3322

Officeaf: HARRIETT BUHAT

Chair, Family Law Section

1100 Glendon Avenue

Suite 1800

August 30, 1983

Los Angeles, California 90024
(213) 478-8288

Telephone:

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94306

I did not receive a copy of the Tentative Recommendation
Relating to Disposition of Community Property until

August 29, 1983. Though I have read the document, there

is not sufficient time for me to make specific suggestions
for changes. I do have one substantial concern and am, .
therefore, writing about it in general terms.

My concern is reliance by the Commission on Civil Code
Séction 5125, which gives both parties on paper equal
control of the community property assets. I use the words,
"on paper" purposely, because I have found as have many
other family law practitioners that a wife has the actual
management and control of community property in form only
and not in substance. Husbands, in my experience, continue
to manage and control the community assets in a large
majority of cases.

In fact, it is still more common than not for a wife to be
unawaxe of the nature and extent of community property.

That is why I think that it is important that both signatures
be required when real property is transferred, sold or
encumbered.

I also think that the Commission should recommend that joint
tenancy cash bank accounts and securities, which are acquired
during marriage, should be treated as community property;

now, if those assets are held in joint tenancy, either party
can transfer them on his or her own signature alone. 1In order
to protect both parties, the court should have jurisdiction
over those items as community property, and either spouse who
does transfer without the knowledge of the other should be
required to account to the other for the disposition of the
funds involwved.
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California Law Revision Commission
Palo Alto, California
August 30, 1983 _ Page Two

I shall appreciate receiving any further revisions the
Commission makes.

cog;é;;ti;:: Ei?éi(/qzi;,fégltaM.
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HARRIETT BUHAT
CHAIR, FAMILY LAW SECTION
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cc: Joan Patsy Ostroy, President
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STATE OF CALIFORNIA

CALIFORNIA LAW

REVISION COMMISSION

TENTATIVE RECOMMENDATION

relating to

DISPOSITION OF COMMUNLITY PROPERTY

May 6, 1983

Important Note: This tentative recommendation is being distributed
so that interested persons will be advised of the Commission's tentative
conclusions and can make their views known to the Commission. Any
comments sent to the Commission will be considered when the Commission
determines what recommendation, i1f any, it will make to the Califormia
Legislature, It is just as important to advise the Commission that you
approve the tentative recommendation as it is to advise the Commission
that you object to the tentative recommendation or that you believe taat
it needs to be revised. COMMENTS ON THIS TENTATIVE RECOMMENDATION
SHOULD BE SENT TO THE COMMISSION WOT LATER THAN AUGUST 31, 1983.

The Commission often substantially revises tentative recommenda-
tions as a result of the comments it receives. Hence, this tentative
recommendation is not mnecessarily the recommendation the Commission will
submit to the Legislature. ‘

CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road, Suite D=2
Paio Alto, California 94306
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TENTATIVE RECOMMENDATION

relating to

DISPOSITION OF COMMUNITY PROPERTY

In 1975 California commenced a system of equal management and
control of commnity property by married persons.l Under this system,
either spouse may manage and control the community property,2 subject
to a duty of good faith to the other spou_se3 and subject to a number of
limitations on the ability. of the spouse to control specific types of
communi ty property4 or to dispose of specific types of community prop-
erty. This recommendation proposes clarifications of the community
property law to implement the state policy of equal management and

control with regard to disposition of community property.5

Real Property

Section 5127 requires joinder of both spouses for a disposition of
community real property. This limitation on the right of elither spouse
to manage and control the communlty property was originally enacted in
1917 as a protection of the wife against the husband’s then unilateral

managerial powers.

1. 1973 Cal. Stats. ch. 987, operative January 1, 1975. 3See Prager,
The Persistence of Separate Property Concepts in California's
Community Property System, 1849-1974, 24 U.C.L.A. L. Rev. 1 (1976).

2. Civ. Code §§ 5125 (personal property) and 5127 (real property).
3. See discussion under "Duty of Good Faith," below.

4, See, e.g., Code § 5125(d) (community property business c¢perated or
managed by spouse); Fin. Code § 851 (community property bank
account in name of spouse); Prob. Code § 3051 (where spouse has
conservator) .

5. This is one aspect of the Law Revision Commission's general study
of community property. As the Commission completes its work on
» management and control of community property the Commission may
make additional recommendatiouns relating to disposition.

6. 1917 Cal. Stats. ch. 583, § 23 see Prager, The Persistence of
Separate Property Concepts in California’s Community Property
System, 1849-1975, 24 U.C.L.A. L. Rev. 1, 53-506 (1976} .
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One effect of the joinder requirement is that title to both sepa-
rate and community recal property disposed of by a married person is
clouded unless both spouses join in the dispcsition.? The existing
statute attempts to mitigate this problem by providing that if conmunity
property stands of record in the name of one spouse, a disposition of
the property by that spouse alone is presumed valid as to a bona fide
purchaser and an action to avoid the disposition must be commenced
within one year after the disposition is recorded.8 However, the statu-
tory presumption is of questionable utility in clearing land titles.9

The absolute limitation on disposition of community real property
without the jolnder of both spouses, in addition to causing title prob-
lems, is unnecessarily restrictive. FEither spouse now has general
authority to unllaterally dispose of community personal property,1
which may be of substantially greater wvalue than community real property.
The broad protection of the 1917 statute is no longer as important as it
once was, now that each spousz has management and control of the com-
munity real property and can take action to protect against mismanage-
ment by the other spouse, and now that each spouse is governed by the
duty of good faith management.ll

However, the joinder reguirement does provide important protection

in a number of special situations:

7. E. Washburn, 1 Ogden's Revised California Real Property Law § 8.28A
(Cal. Cont, Ed. Bar Supp. 1982); P. Basye, Clearing Land Titles
§ 60 (2d ed. 1970).

8. Civil Code § 5127.

9. It 1is unclear whether the presumption is conclusive or rebuttable.
Compare Rice v, McCarthy, 73 Cal. App. 655, 239 P. 56 (1925) (pre-
sumption conclusive) with Mark v. Title Guaranty & Trust Co., 122
Cal. App. 301, 9 P, 2d 839 (1932). See discussions in Marsh, Property
Ownership During Marriage, in 1 The California Family Lawyer § 4.34
(Cal. Cont. Ed, Bar 1961) and 2 H. Miller & M. Starr,Current Law
of California Real Estate § 13:31 (rev. 1977).

10. Civil Code § 5125(a).
11. Civil Code § 5125(e).

12, Prager, The Persistence of Separate Property Concepts in California's
Community Property System, 1849-1975, 24 U.C.L.A. L. Rev. 1, 80

- {(1976).




(1) Disposition of real property family dwelling, The famlly home

is of particular importance to both spouses and is properly subject to
joint control by the spouses. California law expressly requires joint
action for disposition of the community personal property family home
despite the general rule that either alone may dispose of community
personal property.lB The same rule should continue to apply to the
community real property family home,l4

(2) Gifts of real property. A gift is unique among the varieties

of disposition of community property in that it yields no assets or
tangible benefits for the community and tends to deplete the community.
Although it is desirable to permit either spouse alone to make a moder-
ate or reasonable gift of community property,15 it is improbable because
of the intrinsic value of real property that a gift of real property
would be considered moderate or reasonable. TFor this reason joinder of
both spouses should be required for a gift of community real property,
regardless of value, This will enable the parties to follow a clear and
simple rule and will avoid the occasion to litigate whether a particular
gift of community real property is moderate or reasonable,

{3) Real property title records. Where record title to community

real property stands in the name of either or both spouses, the law
should make elear that each spouse in whose name record title stands
must join in a transaction affecting the property. This will enable
reliance by the parties on the public record system and facilitate clear
land titles; it will also codify existing practice. For protection of a

spouse agalnst mismanagement by the other spouse, a spouse should be

13. Civil Code § 5125{(c).

14, Tnis is particularly important in light of the repeal of the declared

' homestead law, under which a spouse could protect against disposition
of the family home. See former Civil Code § 1242, repealed by 1982
cal. Stats. ch. 497, § 8, operative July 1, 1983, The repeal of
the declared homestead law was predicated in part on the general
rule that disposition of community real property requires joinder
of both spouses. Tentative Recommendation proposing the Enforcement
of Judgments Law, L5 Cal. L. Revision Comm'n Reports 2035 (1980).

15. See discussion under "Gifts of personal property,” below.
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permitted to have his or her name added to the record title to community

16
property.

Personral Property

The general rule is that either spouse has absolute power of dispo-
sition over community personal property.l? This rule has generally
worked well 1in practice. It 1s subject to a number of qualifications,
however, that need refinement:

(1) Gifts of personal property. Prior to 1891 California followed

the Spanish rule that a manager spouse may without consent of the other
make reasonable gifts of community property.18 In 1891 the law was
revised to require the written consent of the wife to a gift by the
husband., The 1891 anti-gift statute19 became necessary because at that
time the husband was considered the sole owner of community property,
the wife's interest in the community property being a mere expectancy,
and the wife needed the ability to protect the community property from
depletion by gifts of the husband.20

The reasoning upon which the anti-gift legislation was based is no
longer applicable. Both spouses own the community property in equal
shares,zl and each may protect the property from dissipation by the
other.22 Moreover, tips given waiters, waltresses, and others, offerings
given at church, United Fund contributions, and other gifts’are routinely

made without thought of written consent by the other spouse, If a case

16. * See Bruch, Management Powers and Duties Under California's Community
Property Laws: Recommendations for Reform, 34 Hastings L.J. 227,
280-81 (1982).

17. Civil Code § 5125(a).
18. See, e.g., Lord v. Hough, 43 Cal, 581 (1872).

19, The statute is now codified as Civil Code Section 5125(b) and is
applicable to gifts of community personal property by either spouse.

20. See discussion in W. Reppy, Community Property in California 191
{1980); Prager, The Persistence of Separate Property Concepts in

California's Community Property System, 1849-1975, 24 U.C.L.A. L.
Rev. 1, 49-52 (1976).

21, Civil Code § 5105 (interests of husband and wife during marriage
are present, existing, and equal).

22, Cf. Civil Code § 5125 (either spouse has management and comntrol of
community personal property).



were to arise involving such a gift the courts would undoubtedly find a
ground to validate the gift, through ratification, waiver, implied
consent, or other means.23 The law should clearly state the traditional
community property rule that a spouse may make a gift of the community
property without the written consent of the other spouse if the gift is
usual or moderate in the circumstances of the particular marriage.

{(2) Household furnishings and personal effects. Section 5125{(c) of

the Civil Code precludes a spouse from selling, conveying, or encumber-
ing the furniture, furnishings, or fittings of the home, or the clothing
or wearing apparel of the other spouse or minor children that is commu-
nity personal property, without the written consent of the other spouse,
Like the other statutory limitations omn the ability of a spouse to
unilaterally dispose of community property, this provision had its
origins in a time when the husband had management and control of the
community property and the wife needed some protection against misman-
agement.

The written consent reguirement for sale or conveyance of household
furnishings and personal effects is unrealistic in an era of garage
sales; it is unlikely that written consent will be sought for a sale of
used furmiture or clothing. The statute that requires written consent
in effect permits a spouse to seek relief from a transfer of community
personal property in nearly every case. Broadly applied, the statute
would make 1t dangerous for a buyer to purchase any furniture or wearing
apparel in a warehouse or shop without inquiring into marital status and
authority.26 This problem is compounded by the fact that a transfer
without the written consent of the other spouse is void and not merely

voidable. The result is that either spouse can rescind (possibly

23. See discussion in Bruch, Management Powers and Duties Under Califor-
nia's Community Property Laws: Recommendations for Reform, 34
Hastings L.J. 227, 239-40 (1982).

24. The requirement of written consent should likewise be inapplicable
to a gift of community property between the spouses.

25. Prager, The Persistence of Separate Property Concepts in California's
Community Property System, 1843-1975, 25 U.C.L.A. L. Rev. 1, 52-53
(1976).

26. 7 B, Witkin, Summary of California Law, Communjty Property § 68, at
(8th ed. 1974).




without the need to make restitutlon) and the transfer is not effective
as to the transferor's interest even after the marriage has terminated
by dissolution or death.z?

The limitation on disposal of household furnishings and personal
effects 1s.-ummecessary. Each spouse now has management and control of
the community personal property and both should be able to protect their
interests. This is particularly true in the case of household furni-
shings and personal effects—-the very items to which the spouses are
closeat and with which they are wmost familiar. If one spouse mismanages
property of this type, the general duty of good Eaith should be suffi-
cient to protect the other spouse.28

The one statutory protection that should be retained is the re-
quirement of joimder for an encumbrance {other than a purchase money
encumbrance)} of household furnishings. Such a requirement would not
affect peoples' ordinary dealing with property and would protect the
innocent spouse from a harmful tramsaction that could oecur without the
knowledge of the innocent spouse,

(3) Documentary evidence of title to personal property. Title to

community personal property may be evidenced by documents such as stock
certificates or automohile registrations. Where this is the case, the
spouse oY spouses whose pames are on the title documents should join in
a transaction affecting the property, notwithstanding the general rule
that either spouse alone has absolute power of disposition. This will

codify existing practice,

Setting Aside a Disposition of FProperty

Despite the language of Civil Code Section 5127 that both spouses
"must join" in a transaction ianvolving community real property, this
requirement has not been held to invalidate a transaction except during
marriage, when it can be avoided by the nonjoining spouse. Thus, during
marriage the wife can set aside the husband's conveyance of community

real property in toto.29 After termination of wmarriage by dissclution

27. Dynan v. Gallinatti, 87 Cal. App.2d 553, 197 P.2d 391 {1948);
W. Reppy, Community Property in California 197 (1980).

28. Civil Code § 5125(&).
29, E.g., Britton v. Hammell, &4 Cal.2d 690, 52 P.2d 221 (1935); but see
" Mitchell v. American Reserve Insurance Co., 110 Cal., App.3d 220

167 Cal. Rptr. 760 (1980) (setting aside disposition of non-joining
spouse’s interest in family home during marriage).
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or death the wife can set aside the husband’'s conveyance of community
real property only as to her one-half interést.30 The same rules apply
to transactions involving community personal property, to transactions
involving gifts, and to transactions made for consideration, even though
different statutes are invelved in each of these situations.

The reasons for these rules are deeply rooted in the history of
California community property law. TFrom the beginning of the California
community property system in 1849, the husband had the exclusive manage-
ment and control of the community property and was considered to be the
true owner of the prcperfy; the wife's interest was a "mere expectancy”
to be realized only if she survived the termination of the marriage by
death of her husband or by dissolution of marriage.32 The history of
California community property can be viewed as an evolution from this
position towards one of equality of the spouses, the major landmarks
being the 1927 legislation declaring ownership of community property by
the spouses as 'present, existing and equal"33 and the 1975 legislation

giving either spouse the management and control of community property.

30. E.g., Pretzer v. Pretzer, 215 cal. 659, 12 p.2d 429 (1932) (disso—
lution); Dargie v, Pattersom, 176 Cal. 714, 169 P. 360 (1917}
(death); Trimble v. Trimble, 219 Cal. 340, 26 P.2d 477 {1933)
{(death).

31. Civil Code § 5125; e.g., Lyan v. Herman, 72 Cal. App.2d 614, 165
P.2d 54 (1946) (gift of personal property, wife recovers all during
marriage); Mathews v. Hamburger, 36 Cal. App.2d 182, 97 P.2d 465
{1939) (transfer of persomal property for consideration, wife
recovers all during marriage); Ballinger v. Ballinger, % Cal.2d
330, 70 P.2d 629 (1937) (gift of personal property, wife recovers
one-half after death of hushand); Gantner v. Johnson, 274 Cal.
App.2d 869, 79 Cal. Rptr. 381 (1969) (transfer of real and personal
property for consideration, wife recovers one-half after death of
husband); but see Dynan v, Gallinatti, 87 Cal. App.2d 553, 197 P.24
391 (1948) (encumbrance of personal property, wife recovers all
after death of husband). For a discussion of the cases, see Schwartz,
Gifts of Community Property: Need for Wife's Conmsent, 11 U.C.L.A.
1. Rev. 26 (1963). ’

32, Van Maren v. Johnson, 15 Cal. 311 (1860).

33, Now Civil Code Section 5105,

34. Civil Code Sectioms 5125 and 5127. This history 1is chronicled in
Prager, The Persistence of Separate Property Concepts in California's
Community Property System, 1849-1375, 24 U.C.L.A. L. Rev. 1 (1976).




Within this broad progression of the law a series of smaller steps was

taken to protect the Interest of the wife from erosion by acts of the

35
fhwsband, among them:

1891 Husband prohibited from making a gift of communlty property
without wife's consent.

1901 Hushand prohibited from encumbering or selling household
furnishings without wife's written consent.

1917 Wife must join in any instrument whereby community realty is
encunbered or coaveyed,

In the historical context it is clear why the courts have inter-

preted these apparent blanket requirements to provide that the wife may,

during marriage, recover all community property conveyed in violation of

the statutes but after termination of marrviage hy death or dissolution

may recover only her oune-half interest.36 Since the hushand was the

manager and controller, any conveyance he made was effective to bind his

interest; the transaction was not void but only voidable by the non-

joining wife. The husband has testamentary power over one-half the

comamunity property and is entitled to his share of the community prop-

erty at dissolution of marriage; therefore, the husband's death or the

dissolutdion of marriage has the effect of ratifying or wvalidating the

husband's transaction. The wife caan thereafter recover oaly her one-

half interest in the property.

35.

36.

See Reppy, Retroactivity of the 1975 Californla Community Property
Reforms, 48 S. Cal. L. Rev. 977, 1053 (1973).

Britton v, Hammell, 4 Cal.2d 690, 52 P.2d 221 (1935), states four
reasons for this rule:

(1) If only one-half were recovered and that half were con-
sidered community property, the husband would retain control and
could repeat his actionms until a miniscule amount was left,

(2} If only one-half were recovered and that half were consi-
dered separate property of the wife, this would amount to a parti-
tion of the community during marriage by arbitrary act of the
husband, contrary to public policy that allows division of the
community only at termination of the marriage by dissolution or
death or during marviage with the consent of both spouses.

(3) The cases allowing the wife to recover only one-half are
based on the right of the hushand to testamentary disposition of
half, hence gifts before death are will substitutes; this reasoning
does not apply in an ongoing marriage.

{4) If the wife could not recover the whole property during
marriage the husband could impair the wife's right to receive a
larger share of the community property at dissclution in case of
adultery or extreme cruelty of the husband.



The same basic principles should apply in an era of equal manage-
ment and control to those few special types of dispositionms for which
joinder or consent is required. Because of the nature of the disposi-
tions for which joinder or comsent is required, there will be few bona
fide purchasers affected. However, the law should make clear that a
transaction in violation of a joinder or consent requirement is void-
able.3? To give some assurance of transactiomal security, an action by
a spouse to avold a tramsaction for failure of joinder or comsent should
be limited to one year after the spouse had notice of the transaction or
three years after the transaction was made, whichever occurs first.38
If the transaction is set aside during marriage, it should be set aside
as to the interests of both spouses.39 If the transaction is set aside
after termination of marriage by dissolution or separation or by death,
it should ordinarily be set aside only as to the interest of the spouse
who did not join in or consent to the transaction. However, the court
should have discretion to set aside the transaction as to all interests
in special circumstances, such as where it is desirable to award the
family home to the spouse who has custody of the children or as a pro~-
bate homestead. 1In any case, the court should have authority to fashion
an appropriate order that may, for example, require restitution for the
person to whom the transaction was made or provide for recovery of the

value of the property rather than the property.ao

37. This codifies general California law and overrules the contrary
case of Dynan v. Gallinatti, 87 Cal. App.2d 553, 197 P.34 391
(1948) (disposition void rather than voidable). Codification of
the action to avoid a transaction would not affect the equitable
nature of the action, and equitable defemses such as estoppel would
still be recognized. See, e.g., Mark v. Title Guarantee & Trust
Co., 122 cal. App. 301, 9 P.2d 83% (1932).

38, This limitation period is consistent with existing law. See Civil
Code Section 5127 ({one year for action to avoid a disposition of
real property); Code Civ. Proc. § 338 (three years for recovery of
personal property).

39, This codifies general California law and overrules the contrary
case of Mitchell v. American Reserve Ins. Co., 110 Cal. App.3d 220,
167 Cal. Rptr. 760 (1980) (setting aside disposition of non-joining
spouse's interest in family home during marriage). See, e.g.,
Andrade Development Co. v. Martim, 138 Cal. App.3d 330, 187 Cal.
Rptr. 863 (1982) (Mitchell case irreconcilable).

40. Setting aside the disposition should not be the exclusive remedy
for a disposition made without the jolnder or consent of a spouse.
1t may be proper In a dissolution case, for example, simply to
allow one spouse an offset out of the share of the other spouse for

i



Duty of Good Faith

A major limitation on the freedom of either spouse to manage and

control community property and on the spouse's power of disposition is

the duty of each spouse to act 1n good faith with respect to the other

spouse in the management and control of the community I:rronperty.g'1 Prior

to adoption In 1975 of equal management and control and the correspond-

ing duty of good faith, Califormia law analogized the management duties

between spouses to the law governing the relations of fiduclaries or

partners,

The duty of goad faith is more appropriate to California's current

scheme of equal mansgement and control than the fiduciary standards

applicable before 1975, when the husband had sole management and control

of the community property. Since either spouse may now manage and

control the communlty assets, the good faith standard that the spoussz

have no fraudulent intent supersedes the older standards.43

The proposed law continues without change the duty of good faith.

This codifies pre-1975 law to the exteat the prior law precluded a

speuse managing and controlling community property from obtaining an

. b4 .
unfalr advantage over the other spouse. But it does not impose a

41.

42,

43.

44,

the value of the property disposed of, or to give the spouse a
right of reimbursement,

Civil Code § 5125(e).

Bruch, Management Powers and Nuties Undexr California's Community
Property Laws: Recommendations for Reform, 34 Hastings L.J. 227,

236=37 {(1982).

Reppy, Retroactivity of the 1975 California Community Property
Reforms, 48 5. Cal. L. Rev. 977, 1013-1022 (1975); Comment, Toward
True Equality: Reforms in Cal1rornia's Community Property Law, 5

Golden Gate L. Rev. 407.-(1975); Comment, California‘s New Community
Property Law—--Its Effect on Interspousal Mismanagement Litipation,

5 Pac, L.J. 723 (1974).

See, o.g¢., Weinberg v. Weinberg, 67 Cal.2d 557, 432 P.2d 709, 63
Cal., Rptr. 13 (1967) {duty not to take unfair advantage); Vai v.
Bank of America, 56 Cal.2d 329, 364 P.2d 247, 15 Cal. Rptr. 71
(1961) (duty to account during property settlement negotiations);
Fields v. Michael, 91 Cal. App.2d 443, 205 P.2d 402 (1%49) (duty

not to fraudulently dispose of community property); Provost v.
Provost, 102 Cal. App. 775, 283 P. 842 (1929) (duty not to appropri-
ate funds for improvement of separate property).




fiduciary standard that the spouse be as prudent as a trustee or keep

. . . 4
complete and accurate records of income received and disbursed.

The Commission's recommendations would be effectuated by enactment

of the following measure.

An act to amend Sections 5106 and 5113.5 of, to add Chapter 4
(commencing with Section 5125.110) to Title 8 of Part 5 of Division 4
of, and to repeal Sectioms 5125, 5127, and 5128 of, the Civil Code, to
amend Section 420 of the Corporations Code, and to amend Sections 3071,

3072, and 3073 of the Probate Code, relating to community property.

The people of the State of California do enact as follows:

368/243
Civil Code § 5106 (amended)
SECTION 1. Section 5106 of the Civil Code is amended to read:

5106, +4&% Notwithstanding the provisions of Section 5105 and

5325c whenewver Chapter 4 (commencing with Section 5125.110):

(a) Whenever payment or refund is made to a participant or his

beneficiary or estate pursuant to a written employee benefit plan gov-
erned by the Employee Retirement Income Security Act of 1974 (P.L. 93—
406), as amended, such payment or refund shall fully discharge the
employer and any administrator, fiduciary or imsurance company naking
such payment or refund from all adverse claims thereto unless, before
such payment or refund is made, the administrator of such plan has
received at its principal place of business within this state, written
notice by or on behalf of some other person that such other person
claims to be entitled to such payment or refund or some part thereof.
Nothing contained in this section shall affect any claim or right to any
such payment or refund or part thereof as between all persons other than
the employer and the fiduciary or insurance company making such payment
or refund. The terms "participant", "beneficiary", "employee benefit

plan", "employer", "fiduciary" and "administrator" shall have the same

45. See Williams v. Williams, 14 Cal. App.3d 560, 92 Cal. Rptr. 385
f1971) (dictum).
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§ 5113.5

meaning as provided In Section 3 of the Employee Retirement Income
Security Act of 1974 (P.L. 93-40G6), as amended.

{b) NHetwithatamding the provisions ef Seetiensy 5185 and SidbHy
wheneves Whenever payment or refund is made to an employee, former
employee or his beneficiary or estate pursuant to a written retirement,
death or other employee benefit plan or savings plan, other than a plan
governed by the Employee Retirement Income Security Act of 1974 (P.L.
93-406), as amended, such payment or refund shall fully discharge the
emp loyer and any trustee or insurance company making such payment ot
refund from all adverse claims thereto unless, before such payment or
refund is made, the employer or former employer has received at its
principal place of business within this state, written notice by or on
behalf of some other parson that such other person claims to be entitled
to such payment or refund or some part thereof. Nothing coantained in
this section shall affect any claim or right to any such payment or
refund or part thereof as between all persons other than the employer

and the trustee or insurance company msking such payment or refund.

Comment . Section 5106 is amended to correct section references,

ajQz2
Civil Code § 5113.5 (amended)
SEC., 2. Section 5!13.5 of the Civil Code is amended to read:

5113.5. Where community property, before or after the effective
date of this section, is transferred by the husband and wife to a trust,
regardless of the identity of the trustee, which trust originally or as
amended prior or subsequent to such transfer (a) is revocable in whole
or in part during their joint lives, (b} provides that the property
after transfer to the trust shall remain community property and any
withdrawal therefrom shall be their community property, (c) grants the
trustee during their joint lives powers no more extensive than those
possessed by a husband or wife under Seetions 5i25 and 5127 Chapter 4

(commencing with Section 5125.110) , and (d) is subject to amendment or

alteration during their joint lifetime upon their joint conmsent, the
property so transferred to such trust, and the interests of the spouses
in such trust, shall be community property during the continuance of the
marriage, unless the trust otherwise expressly provides, Nothing in

this section shall be deemed to affect community property which, before
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§ 5125

or after the effective date of this section, is transferred in a manmer
other than as described in this section or to a trust containing dif-
ferent provisions than those set forth in this sectien; nor shall this
section be construed to prohibit the trustee from conveylng any trust
property, real or personal, in accordance with the provisions of the
trust without the consent of the husband or wife unless the trust ex-

pressly requires the consent of one or both spouses.

-Comment. Section 5113.5 is arended to correct section references.

5380 R/Z
Civil Code § 5125 (repealed)
SEC. 3. Section 5125 of the Civil Code is repealed.
5125- {a) Exeept as previded in subdivisiens {(b}r (e}; ond {43 and

Beetiona 5+13:5 snd 5328- either opeuse has the mapapen it end ecentfel of
the eommunity persenal prepertyy whether acquired prier e eor on or after
Fanvary ty }9757 with tike abselute pewer ef diepositien;y ethe¥ then
testamentary; a9 the speuse has of the peparate estate of the speuses

b} A sponse may net make a gifit of eommuntty pevsonat prepertyy of
diaspose of eemmunity persenst properiy witheut a valusble eeneideratieny
without the wpitten eengsent of the ether spouser

fe} A epeuse may net aetly eenveyy er eneunber ecommunity persenat
properey used a3 the family dwetlingsy or the fuvniture; furnishiagsy er
£4ttinps of the heomey o¥ the elothing oF wearing apperel ef the othes
spouse or mino¥ chihiren whrich s esmmuntity persenat prepertyy witheout
+he weitten eonsent of the ether speuwses

{43 A speuse wae is eperating or maneging & busiress er an Inkerast
in & business whieh is eommunity persenel propevty has the sole managenent
gnd eentpal of the husiness ar interests

£e) Baeh speuse shatl set im pood faith with respeet to the other
spouse in the manegement and eont¥ol ef the communrity prepertyr

Comment. The substance of subdivision {a) of former Section 5125
is continued in Sections 5125.120 {either spouse has management and
control) and 5125.210 (power of disposition absolute).

The substance of subdivision (b) is continued in Section 5125.230(a)
(gifts). Subdivision (¢} is superseded by Sections 5125.240 (disposi-
tion of family dwelling) and 5125,250 (encumbrance of houschold goods).

The substance of subdivision {d) is continued in Section 5125.140

(community property business). The substance of subdivision {e) is
continued in Section 5125.130 (duty of good faith}.
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§ 5125.110
4067127

Civil Code §§ 5125.110-5125.299 {(added)
SEC. 4. Chapter 4 (commencing with Section 5125.110) 1s added to

Title 8 of Part 5 of Division 4 of the Civil Code to read:

CHAPTER 4. MANAGEMENT AND CONTROL

Article 1. General Provisions

§ 5125.110. Definitions

5125,110. Unless the provision or context otherwlise requires, as
used in this chapter:

{a) "Disposition" means a transaction that affects property, in-
cluding a transfer, encumbrance, or lease of the property.

(b) "“Management and coptrol" includes disposition.

(e} "Property" means real and personal properiy and any interest
therein.

Comment . Subdivision {a) of Section 5125.110 makes clear that the
term "disposition" is used in its broadest sense, and is not limited to
a sale of the property. Subdivision (b) is intended for drafiing conve-
nience. Subdivision {¢) reflects the fact that real and personal prop-
erty are treated the same in this chapter, except in special cases. A

reference to community property means any interest in the property,
including the interests of both spouses In the property.

38455

§ 5125.120. Fither spouse has managenent and contrel

5125.120. Except as otherwise provided by statute, either spouse

has the management and control of the community property.

Comment. Section 5125.120 continues the substance of the first
portions of former Sections 5125(a) (personal property) aand 5127 (real
property). It applies to all community property, whether acquired
before or on or after January L, 1975, the date of inceptiom of equal
mandgement and control. This chapter contains exceptions to and limita-
tions on the rule of Section 5125.1:0. See also Section 5113.5 (manage-
ment and control of community property by trustee) and Financial Code
Section 851 {management and control of community property bank account
by spouse in whose name account stands). Exceptions and limitations may
also be found in a marital property agreement between the spouses.

-1



§ 5125.130
384506

§ 5125.130. Duty of good faith
5125.130. Each spouse shall act In good faith with respect to the

other spouse in the management and control of the community property.

Comment. Section 5125.130 continues the substance of former Sec~ -
tion 5125(e). Specilal provisions of this chapter relating to management
and control are subject to the overriding duty of good faith, which
applies notwithstanding any implication in any provision of this chapter
to the contrary. See, e.g., Section 5125.,210 and Comment thereto {(power
of disposition absclute}; see also Section 5125,110(b) ("management and
control”™ includes disposition). The duty of good faith arises out of
the confidential relationship of the spouses; it does not Impose a
standard of conduct that would be applicable to a fiduciary in an invest-
ment context. Section 5103 (confidential relationship); cf. Williams v.
Williams, 14 Cal. App.3d 560, 92 Cal Rptr. 385 (1971) (dictum); see also
discussions in Reppy, Retroactivity of the 1975 California Community
Property Reforms, 48 S. Cal. L. Rev. 977, 1013-22 (1975) and Comment,
Toward True Equality: Reforms in California's Community Property Law, 5
Golden GCate L. Rev. 407 (1973) (subjectlve rather than objective standard
of good faith would more appropriately fulfill legislative intent).

38457
§ 5125.140. Community property hbusiness

5125.140. A spouse who is operating or managing a business or an
interest in a business that is community property has the sole manage-
ment and control of the business or interest.

Comment. Section 5125.140 coatinues the substance of former Sec-—
tion 5125(d).

38458

§ 5125.150. UWhere spouse has conservator or lacks legal capacity

5125,150. Where cone or both of the spouses either has a conser-
vator of the estate or lacks legal capacity to manage and control com=—
munity property, the procedure for management and control of the commu-
nity property is that prescribed in Part 6 (commencing with Section
3000) of Division 4 of the Probate Code.

Comment. Section 5125,150 continues subdivision (a) of former
Section 5128. Subdivisions (b) and (c)} of former Section 5128 were

elaborations of subdivision (2) and are not continued because they are
unnecessary. See Section 5125.110(b) (“management and control" includes

disposition).
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§ 5125.210
38459

Article 2. Disposition of Community Property

£ 5125.210. Power of disposition ahselute

5125,210, (a) Subject to the limitations provided in this article,
a spouse has ahsolute power of disposition, other than testamentary, of
communlty property of which the spouse has management and control, and
may make a disposition of the property without the joinder or consent of

the other spouse.
(b} The limitations provided in this article do not apply to a

disposition of community property between the spouses.

Comment, Subdivision (a) of Section 5125.210 continues the sub-
stance of the last portion of former Section 5125(a), which gave either
spouse absolute power of Jisposition of community personal property.
Subdivision (a) applies the same rule to community real property; this
supersedes former Section 5127, which required joinder of both spouses
For disposition of community real property, In addition to the specifie
limitations on the power of disposition provided in this article, a
spouse is subject to the overriding cequirement of good faith in the
management and control of tne cowmunity property. Section 5125.120.
Fer the power of testamentary disposition of community property, see
Probate Code Sectiom 201. '

Subdivision (b) is drawn from former Section 5127. The validity
and effect of a disposition betwecen spouses is governed by law other
than this article. The limitations in this article may also be subject
to a marital property agreement.

38875

§ 5125.220. Person in whose name title stands must jein

5125,220, {a) Except as provided in subdivision (b}, each spouse
in whose name record title or other docunentary evidence of title to
community property stands must join in a disposition of the property.

(b) 1f record title or other documentary evidence of title to
community property stands in the names of both spouses in the alterunative,
either spouse may make a disposition of the property without the joinder
of the other spouse.

Comment. Subdivision {a) of Section 5125.220 codifies practice
under former law. Subdivision (a) governs community property, but not

separate property of the spouses, Llneluding community property in jeint

tenancy form. .
Subdivision (b) makes clear that the joinder requirement is subject

to an express direction in the title of alternative rights.
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§ 5125.225
38451

§ 5125.225. Adding name to record title to Teal property

(a) If community real property stands of record im the name of one
but not both spouses, the spouse in vwhose name record title does not
stand may record a declaration of interest in the community real prop-
erty. The declaration shall be recorded in the county in which the
community real property is situated and shall be indexed in the index of
grantors and grantees, with the spouse in whose name the community real
property stands of record deemed to be the grantor and the spouse who
records the declaration deemed to be the grantee.

(b) A recorded declaration of interest in community real property
has the following incldents:

(1) The spouse who records the declaration is a spouse in whose
name record title to community real property stands for the purpose of
any joinder requirement,

(2) The declaration has no evidentiary or other effect on the
interests of the spouses in the community real property.

(3) The declaration is not privileged and is subject to cancella-
tion by judicial decree.

Comment. Section 5125.225 1is intended to protect the Interest of
a cpouse in community real property by enabling the spouse to add his or
her name to the record title to the property. The declaration of
interest by the spousc necessitates joinder of both spouses for a trans-
action affecting the property and otherwise serves as constructive
notice of title, but does not affect the interests of the spouses in the
property. An erroneous declaraticm is subject to removal by quiet title
action, actlon to remove ecloud, or other judicial means. Nothing in
Section 5125.225 limits the remedies of the other spouse for slander of
title or the ability of a spouse who records a declaration thereafter
voluntarily to renounce, quitclaim, or otherwlse relinguish any interest
in the community real property. The manner of recording the declaration

is prescribed in Govermment Code Section 27322 and the fee for recording
is prescribed in Govermment Code Section 27361 et seq.

39380
§ 5125.230. Gifts

5125.230. {a) Except as provided in subdivision (b}, a spouse may

not make a gift of community property or make a disposition of the
property without a valuable consideration, without the written consent

of the other spouse.
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§ 5125.240
{b) A spouse may make a gift of community pevsonal property, or
make a disposition of community property without a valuable consideration,
without the written consent of the other spouse, if the gift or disposi--
tion 1s usual or moderate, taking into account the circumstances of the

case.

Comment. Subdivision {(a) of Section 5125.230 continues the substance
of former Sectiom 5125(b), which related to gifts of community personal
property. Subdivision (a) extends this rule to gifts of community real
property; this is consistent with former Section 5127 (both spouses must
jeoin in conveyance of community real property).

Subdivision (b) 15 new. 1t is drawn from comparable provisions In
other jurisdictions and is consistent with the traditional community
property rule applicable in California prior to 1891, See, e2.g., La.
Civ. Code Ann. art. 2349 (usual or wmoderate gifts of wvalue commensurate
with economic status of spouses); Lord v. Hough, 43 Cal, 581 {1872)
(manager spouse may without consent of the other make reasonable gifts
of community property). In making a determination after the death of
the donor spouse whether a gift 1s usuval or wmoderate the court suould
take into account such factors as amounts received by the other spouse
by will, succession, gift, or other disposition, including insurance
sroceeds, joint tenancy, and inter vivos and testamentary trusts, and
any special or unique character of the community personal property
glven,

40311
§ 5125.240, Disposition of family dwelling

5125.240. Both spouses must join in a disposiiion of the community

property family dwelling.

Comment. Section 5125.240 continues the substance of a portion of
former Section 5125(c), which precluded disposition of the community
personal property family dwelling without the written consent of the
other spouse. Section 5125.240 extends this rule to the community real
property family dwelling; this is consistent with former Section 5127
(both spouses must join in disposition of coummunity real property).

2178

§ 5125.250., Encumbrance of household gpods

5125.250. {a) Both spouses must join in the creation of a security
interest in the furniture, furnishings or fittings of the home, or the

clothing or wearing apparel of the other spouse or minor children, that

is cowmunity property.
(b) This section does not apply to the creation of a purchase woney

security Iinterest,
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§ 5125.260

Comment. Section 5125.250 supersedes former Section 5125(c).
Written consent is no longer required for a sale of community property
household furnishings and clothing.

2197
§ 5125.260. Avoiding and setting aside disposition

5125.260. (a) A disposition of community property made without the
joinder or consent of a spouse required by this article is voldable upon
order of the court in an action commenced by the spouse before the
earlier of the followlng tiwmes:

{1) One year after the spouse had notice of the disposition.

(2) Three years after the disposition was made.

(b) A court order pursuant to subdivision (a) made during marriage
shall set aside the dispnsition of commupity property as to the interests
of both spouses. A court order pursuant to subdivision (a) made after
termination of marriage by dissolution or legal separation or by death
shall set aside the disposition of community property as to the interest
of the spouse who did not join or consent and may, in the discretion of
the court, set aside the disposition as to the interests of both spouses.
The court order shall be made upon such terms and conditions as appear
equitable under the circumstances of the case, taking into account the
rights of all the parties.

{c) Wothing in this section alfects any remedy a spouse may have
against the other spouse for a disposition of community property made
without the joinder or consent required by this article.

Comment . Subdivision (a) of Sectionm 5125.260 makes clear that a
disposition in violation of the joinder and consent requirements of this
article is voidable rather than void. This codifies general California
law and overrules the contrary case of Dynan v. Gallinatti, 87 Cal.
App.2d 553, 197 P.3d 391 (1948) (dispesition void). Although subdivi-
sion (a) codifies the action to avoid a dispositlon, the action remains
equitable in nature and equitable defenses such as estoppel may still be
recognized., See, e,g., Mark v. Title Guarantee & Trust Co., 122 Cal.
App. 301, 9 P.2d 83% (1932). Subdivision {(a) also imposes a statutory
iimitation period on an action to avoid the disposition, consistent with
prior law. See former Section 5127 (ene year for action to avoid a
disposition of real property); Code Civ. Proc. § 338 {three years for
recovery of personal property).

Subdivision (b) codifies general California law that a disposition
avoided during marriage must be set aside as to the interests of both
spouses, not just as to the interest of the non-joining or non-consent-
ing spouse., Seec, e.g., Britton v. Hammell, 4 Cal.2d 690, 52 P.2d 221

(19335) (comsunity real property); Lyon v. Herman, 72 Cal. Avp.2d 614,
165 P.2d 54 (1946) (gift); Mathews v, Hamburger, 35 Cal. App.2d 182, 97
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§ 5125.299

P.2d 465 (1939) (personal property); Andrade Development Co. v. Martin,
138 cal, App.3d 330, 187 Cal. Rptr. 863 (1982) {contract to convey real
property}. This overrules Mitchell v. American Reserve Ins. Ce., 110
fal, App.3d 220, 157 Cal, Rptr, 760 (1930} (setfing aside dispositiom of
non-ioining spouse's interest in family home during marriage). Where a
disposition is set aside after termination of marriage by dissolution,
separation, or death, the court will in the usual case set aside the
disposition only as to the non-joining or non-consenting spouse so as to
effectuate the disgosition as to tihe interest of the spouse who made the
disposition. See, e.g., Pretzer v. Pretzer, 215 Cal. 659, 12 P.2d 429
(1932) (commanity real property after dissolution}; Trimble v, Trimble,
219 Cal., 340, 26 P.2d 477 (1933) (community real property after death);
Ballinger v. Ballinger, 9 Cal.2d 330, 70 P.2d 629 (1937) (community
personal property after death); Gantner v, Johnson, 274 Cal. App.2d 869,
79 Cal. Rotr. 381 (1969) (community real and personal property after
death). However, the statute does not mandate this result and recovery
of the vhole property may be prcper in a case, for example, where it is
desirable to award property such as a family home to the spouse who has
custody of the children or as a probate homestead. TUnder subdivision
(b) the court has discretion to fashion an appropriate order, depending
on the circumstances of the case. The order may, for example, require
restitution for the person to whom the disposition was made, or provide
for recovery of the value of the property imstead of the property.

Subdivision (¢) makes clear that this section does not provide the
exclusive remedy where a spouse has made a disposition of community
propetrty without the joinder or cousent of the other spouse., It may be
proper in a dissolution case, for example, simply to allow one spouse an
offset for the value of the property disposed of out of the share of the
other spouse, or to glve the spouse a right of reimbursement.

5569/043

§ 5129.,299, Transitional provisions

5125.299. {a) This article applies to a disposition of community
property made on or after Jamuary 1, 1985, regardless whether the prop-
erty was acquired before, on, or after January 1, 1985.

(b} A disposition of community property made before Januaxy 1,
1985, is governed by the law in effect at the tire of the disposition,

(c) A reference to, or an incorporation by reference of, former
Sections 5125 or 5127 in a trust or other instrument executed before
January 1,'1983, shall, on or after January 1, 1985, be deemed to refer
to or incoporate this article. .

Comment. Section 5125.299 makes clear that enactment of this

article is not intended to validate or invalidate any disposition made
before its enactmeant} such a disposition is governed by former law.
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§ 5127
27939
Civil Code § 5127 {repealed)
SEC. 5. Section 5127 of the Civil Code is repealed.
5127+ FEreept a3 provided in Geetions 5343+5 and 51285 eithes

apouze has +he management and centrot ef the community real prepertyy
vhether aeguired prier to er on or after Jeauary iy 15757 but beth
apouses either peesenatiy er by duly entherized agent; must jein in
exeeutinge any instrument by waieh suek eomunnitEy ¥real propersy or any
interest therein +s leased fer a lenger peried than enz year or i3

getd; conveyed; o¥ encumbereds provided; heweve¥; that nething herein
contained shatl be eensivued o apply to & tease; meFtgages eonveyanees
er tranzfer of neal preperty or of amry interest in resl prepeviy beiween
husband and wifes provideds aloer hewevers that the sele leasey eontraets
mevepape or deed of the h&éb&né; heldirg the record title +o communtey
real propertys te & lesseey purchasers or eneumbrancers in geed EFaith
without knewledpge of the marsiape retstiony shatl be presumed o6 be
vatlid if exscuted prier to Januvery }o 10F5; end the sotre leasey eontraety
rerepage: oF deed of either spouse; helding the reeerd title te commanity
realr proiperty e e lesseey purdreser; of ensunbranesv; in goed faith
wi-theut knewledge eof the marriage reletiop; shall be presumed te be
valid 4f exeewted em ey aftver Januxry ity 1975: MNe metien te oveld any

& gErument mentioned in this seetieony affeeting any preperey standing of
reeard in the reme of either spouwae ateney exesuted by the spouse a}sﬁeT
shall be cemmenecd afier the expirzation of one year frem the £iling for
record of suchr fnstpumeat in the recorderts effiee in fhe county in
which the *and i3 situster; and no aeticn te aveid eny instruneat menationed
in this seetiony abfeeting any preperty otending ef reeerd in the name
eof the hueberrd alones whieh wae exeeunted by the husband elene and £ited
for record prier teo the time €his set takes effeety in the reeprderls
offiece in the ecunty in which the land is situatey shatl be cenmenced
gfter the expiration of one year £mom the date on wiriek this set taites

effeats

Comment. The substance of the first portion of former Section 5127
is continued in Section 5125.120 {either spouse has management and
control). The remainder is superseded by Sections 5125.220 (person in
whose name title stands must join), 5125.230 (gifts), and 5125.240 (dis-

position of family dwelling).
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§ 5123
2346 N/Z

Civil Code § 3128 (repealed)

SEC. 6. Section 5128 of the Civil Code is repealed.

5128+ <{a) Where ene or heoth ef the speuses either baz a conservator
ef the estate or lacks legal capseity te menage and eeoatral community
property;y the proeedure for management And eontre} {which ineludes dia-
positien) of the community preperty +s that preseribed in Part 6 {eommen-—
etng with Beetivn 36003 of Bivisien 4 of the Probate Code.

{b} Where vre of both spouses sither has s eomservater ef €he
estate or lacks legat ecapaecity te give conseat to & pift eof community
personat preperty or a dispesition of community persenal preperty without
& waluable eonsiderstion as regquired by Seetdon 5125 oF teo a sales
eonveyance; or encumbranee of rommunity persenat preperty for whieh =
consent i3 reguired by Sectiea 5125 the ?feeédufe fer anch gifts dissosi-
tiony sate; eonveyanees of encumbrance is that preseribed in farte &
{eemmeneing with Seetien 3060) of Biwisien & of the Probate ECeder

{eYy Hhere one er both spouses eithey¥ haz a eense¥vator ef +he
estate or tacks legal capaeity te join fm executing a leases sales
conveyaneey or encumbrance of cemmunity real property eof any interest
therein as required by Seetien 51275 the proeedure for sueh leases sates
conveyaneey or eacumbrance ia that preseribed 4n pare 6 {eemmeneing with
Seetion 3000) ef DBivisien 4 of the Prebate Eeoder

Comment. Subdivision (a) of former Section 5128 is continued in
Section 5125.150 {(where spouse has conservator oxr lacks capacity). Sub-

divisions (b) and {c) were elaborations of subdivision {a) and are not
continued because they are unnecessary.

368/239

Corporations Code § 420 (amended)

SEC. 7. Section 420 of the Corporations Code 1s amended to read:

£20. MNeither a domestic nor foreign corporation nor its transfer
agent or registrar is liable:

(a) For transferring or causiug to be transferred on the books of
the corporation to the surviving joint tenaunt or tenants any share or
shares or other securities issuved te two 0T more parsous in joint
tenancy, whether or not the transfer is made with actual or constructive

knowledge of the existence of aay understanding, agreement, condition or



Prob. Code § 3071

evidence that the shares or securities were held other than iu joint
tenancy or of a breach of trust by any joint tenant.

{(b) Te a minor or incompetent person in whose name shares or other
securities are of record on its books or to any transferee of or trans-
feror to either for transferring the shares or other securities on its
books at the instance of or to the minor or incompetent or for the
recognition of or dealing with the minor or incompetent as a shareholder
or security holder, whether or not the corporation, transfer agent or
registrar had notice, actual or constructive, of the nonage or incompe~
tency, unless a guardian or conservator of the property of the minor or
incompetent has been appointed and the corporation, transfer agent or
registrar has received written notice thereof.

(¢) To any married person or to any transferee of such person for
transferring shares or other sucurities on its books at the instauce of
the person in whose name they are repistered, without the signature of
such person's spouse and regardless of whether the registration indi-
cates that the shares or other securities are community property, in the
same manney as if such person were unmarried.

{d) For transferring or causing to be transferred on the books of
the corporation shares or otherx securities pursuant to a judgment or
order of a court which has been set aside, modified or reversed unless,
prior to the registration of the transfer on the books of the corpora-
tion, written notice is served upon the coproration or its transfer
agent 1n the manner provided by law for the service of a summons in a
civil action, stating that an appeal or other further court prﬁceeding
has been or is to be taken from or with regard to such judgment or
order. After the service of such notice neither the corperation not its
transfer agent has any duty to vegister the requested transfer until the
corporation or its transfer agent has received a certificate of the
county clerk of the county in whicli the judgment or order was entercd or
made, showing that the judgment or order has become final.

{e) The provisions of the California Commercial Code shall not
affect the limitatioms of liability set forth in this section. Seetion

5125 Chapter 4 (commencing with Seciton 5125.110) of Title 8 of Part 5

of Division 4 of the Civil Code shall be subject to the provisions of
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§ 3071

this section and shall not be coustrued to prevent transfers, or result
in liability to the corporation, transfer agent or registrar permitting

or effecting transfers, which comply with this section.

Comment. Section 420 is amended to correct a sectlon reference.

2347
Prob. Code § 3071 {(amended)

SEC. 8. Section 3071 of the Probate Code 1s amended to read:
i071. (a) In case of a transaction for which the joinder or con-

sent of beth speuses a spouse ls required by Seetion 5425 e¥ 5327

or both spouses lacks legal capacity for the tramsaction, the require-
ment of joinder or couseut shall be satisfied as provided inm this sec-
tion.

(b) Where one spouse has legal capacity for the transaction and the
other spouse has a conservator, the requirement of joinder or consent is
satisfied if both of the following are obtained:

(1) The joinder or comsent of the spouse having legal capacity.

(2) The joinder or consent of the conservator of the other spouse
given in compliance with Section 3072,

(c) Where both spouses have conservators, the joinder or consent
requirement is satisfied by the joinder or consent of each such conser-
vator given in compliance with Section 3072,

(d) In auy case, the requirement of joinder or consent is satisfied
if the transaction is authorized by an crder of court obtained in a

proceeding pursuant to Chapter 3 (commencing with Section 3100).

Comment. Section 3071 is amended to correct section references.

2348
Prob, Code § 3072 (amended)}

SEC. 9. Section 3072 of the Probate Code is amended to read:
3072, (a) Except as provided in subdivision (b), a conservator may
join in or consent to a tramsaction under Section 3071 only after author-

ization by either of the following:
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§ 3073

(1) An order of the court obtained in the conservatorship pro-
ceeding upon a petition filed pursuant to Section 2403 or under Article
7 (commencing with Section 2540) or 10 (commenciung with Section 2580) of
Chapter 6 of Part 4.

(2) An order of the court made in a proceeding pursuant to Chapter
3 (commencing with Section 3100).

{b) A comservator may eensent join without court authorization te

& sale; eenveyaaece; er eaeumbrance of in the creation of a security

interest in community persomal property requiring econsent wader subdivisien

{e} of Seetieon 5425 joinder under Section 5125.220 of the Civil Code if

the conservator could sell or transfer such property under Section 2545
without court authorizatioan if the propertyv were a part of the conserva-

torship estate.

Comment. Section 3072 is amended to correct a section reference.

2349
Prob. Code § 3073 (emended)

gyc. 10. Section 3073 of the Probate Code is amended to read:
3073. (a) The joinder or consent under Section 3071 of a spouse
having legal capacity shall be in such manner as complies with Seefion

5125 er 5127 Article 2 (commencing with Section 5125.210) of Chapter &

of Title 8 of Part 5 of Division 4 of the Civil Code or other statute
that applies to the transaction.

{b)} The joinder or conmsent under Section 3071 of a counservator
shall be in the same manmer as a spouse would join in or comsent to the
transaction under the statute that applies to the transaction except
that the joinder or consent shall be executed by the conservator and

shall refer to the court order, if one is required, authorizing the

conservator to join in or comnsent to the transaction.

Comment. Section 3073 is amended to ecorrect sectilcn refercunces.
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