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Memorandum 89-75

Subject: Study L-3023 - Uniform TOD Security Registration Act

Attached is a draft of a recommendaticn proposing enactment in
California of the new Uniform TOD Security Registration Act. This act
was prepared by the Uniform Law Commissioners to permit a security to
be registered with a transfer-on-death beneficiary. The stock transfer
agents support the concept of the act because of the difficulty they
have with determining the appropriate documents required for each state
to justify a transfer of registration after the death of the registered
owner.

The recommendation deals with one matter not dealt with in the
vniform act. It is common for married persons in California to
register their stock as either "joint tenants” {in which case a problem
arises in establishing that the stock is actually community property in
order to obtain a stepped up basis for the entire property after the
death of one of the spouses) or as "community property" (in which case
it may be necessary to probate the stcck or to obtain a court order
confirming title in the surviving spouse in order to establish that the
surviving spouse is entitled to transfer the stock). The
recommendation proposes to suthorize registration of a security as
"community property held in joint tenancy" JT TER (COM PROP), which
will provide for easy transfer without any court proceeding after death
of one spouse and, at the same time, make clear that the property is
community property entitled to a stepped up basis on the entire
property. Under the umiform act, one effect of registration of a
security as "community property" with the designation of a TOD
beneficiary is that the right of survivorship of the co-owning spouses
may not be altered by will. The proposed addition to the uniform act
to permit registration as "community property held iIn joint tenancy

form™ would have the same effect; the property is community property in




all respects except that the right of survivorship of the co-owning
spouses may not be altered by will. If it is desired to permit a
spouse to dispose of his or her share of the community property
security by will, this can be accemplished by registering the security
as "community property" and not designating a TOD beneficlary. This
scheme is consistent with that provided under the multiple-party
accounts law.

The uniform act arises in part from a letter the California Law
Revision Commissjion received from a mutual fund provider urging that
express authority be provided for designation of TOD beneficiaries.
The Uniform Commissioners worked with stock transfer agents and others
in drafting the uniform act. The staff recommends that the attached
tentative recommendation be distributed to interested persons and

organizations for review and comment,

Respectfully submitted,

John H, DeMoully
Executive Secretary
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STATE OF CALIFORNIA

Law Revision Commission

IENTATIVE RECOMMENDATION

relating to

UNIFORM TOD SECURITY REGISTRATION ACT

October 1989

This tentaiive recommendation is being distributed so that
interested persons will be advised of the Commission’s tentative
conclusions and can make their views known to the Commission. Any
comments sent to the Commission will be a part of the public record and
will be considered at a public meeting when the Commission determines
the provisions it will include in legislation the Commission plans to
recommend to the Legislature in 1990. It is just as important to
advise the Commission that you approve the tentative recommendation as
it is to advise the Commission that you believe revisions should be
made in the tentative recommendation.

COMMENIS ON THIS TENTATIVE RECOMMENDATION SHOULD BE RECEIVED EY
THE GOMMISSION NOT LATER THAN NOVEMBER 15, 1989,

The Commission often substantially revises tentative
recommendations as a result of the comments it receives. Hence, this
tentative recommendation is not necessarily the recommendation the
Commission will submit to the Legislature.

CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739



LETTER OF TRANSMITTAL

This tentative recommendation proposes the enactment cof the
Uniform TOD Security Registration Act. This new uniform act allows the
owner of investment securities (stocks, bonds, etc.) to register the
securities in tranfer-on-death form. This recommendation 1s made

pursuant to 1980 Cal., Stat. res. ch. 37.
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REC ATTO

The Law Revision Commission recommends that the Uniform TOD
Security Registration Actl be enacted in California. This uniform act
allows the owner of investment securities {stocks, honds, etec.) to
register the securities in transfer-on-death form. Mutual fund shares
and accounts maintained by a broker to reflect a customer's holdings of
securities (so-called "street account") are also covered by the uniform
act,

The uniform act enables an issuer, transfer agent, or broker to
transfer securities directly to the designated transferee on the
owner's death, Thus, transfer-on-death registration would achieve
parity for securities with existing transfer-on-death provisions for US
savings bonds, bank accounts, 1life insurance, death benefits under
retirement plans, and revocable trusts, The TOD registration for
gsecurities is designed to give securities owners an alternative to the
use of Jjoint tenancy registrations as a way of arranging for a
nonprobate transfer at death.

The uniform act permits securities tc be registered by a married
couple as "“community property" with a TOD bheneficiary designation.
This form of registration imposes a right of survivorship on the

co-owning married persons that cannot be altered by will,2 The

1. The new Uniform TOD Security Registration Act was approved =and
recommended for enactment in all the states by the National Conference
of Commissioners on Uniform State Laws in 1989. The new uniform act
was approved as an addition to the Uniform Prebate Code as a part of a
revised Article VI (non-probate transfers) and as a separate free
standing act.

2. Community property otherwise than in a survivorship setting is
negated for registration in beneficlary form because persons desiring
to signal independent death beneficiaries of each individual's
fractional interest in a co-owned security normally will split their
holding into separate registrations of the number of units previously
constituting their fractional share. Once divided, each can name his
or her own cholce of death beneficiary. See Uniform Probate Code §
6-302, Comment.




legislation recommended by the Commission expands this concept by
adding a provision that permits a married couple to register a security
as "community property held in joint tenancy form." This new form of
registration is allowed whether or not the security is registered with
a TOD beneficiary designation. The right of survivorship created by
the new form of registration cannot be altered by will. This makes it
easy for the surviving spouse to transfer the security after the death
of the other spouse? and, at the same time, makes clear that the
security is community property for purposes cof federal and state income

taxes .4

3. If a security is registered as "community property," there is a
pessibility that the will of the first spouse to die may dispose of his
or her share of the community property security. Accordingly, it must
be established in some manner that no such disposition took place
before the surviving spouse may transfer the security. Ordinarily, it
is necessary for the surviving spouse to obtain a court order
determining that the surviving spouse 1s the owner of the security or
to use the affidavit procedure under Sections 13100-13116 (collection
or transfer of personal property of small estate) to establish the
ownership of the surviving spouse. Since a security registered as
community property in joint tenancy form may not be affected by a will,
the property passes to the surviving spouse the same as any other joint
tenancy property, and upon the death of a spouse the transfer agent can
treat the property as if it were joint tenancy property.

4, PRegistration of a sgecurity as "community property held in joint
tenancy form" will make it easier to obtain a stepped up basis for the
entire property for purposes of California and federal income tax
purposes, For state and federal income purposes, basis 1s determined
differently depending on whether property is characterized as community
or as true jolnt tenancy (separate) property. If property is community
property, the entire property, not just the decedent’s half, acquires a
new basis equal to its falr market value at the valuation date. If the
property is separate property, only the decedent's portion of the
property acquires a new basis. It 1s possible to establish for the
purpose of the new basis for income tax purposes that commumity
property registered as joint tenancy property is actually commmity
property. But to do so, it may be necessary to probate the property or
to have its ownership confirmed to the surviving spouse as community
property, and the tax authorities are not necessarily bound even then.
See 1 California Decedent Estate Practice § 4.14 (Cal. Cont. Ed. Bar
Rev. 2/89), Registration of a security as "community property held in
joint tenancy form" will make clear that the property 1s community
property, thereby avoiding the need to probate the property or to have
ite ownership confirmed to the surviving spouse in order to establish
that the entire property is entitled to a stepped up basis.




This recommendation would be effectuated by enactment of the

following provisions.

PART 3. UNIFORM TOD SECURITY REGISTRATION ACT
{proposed to be added to Division 5 of the Probate Code)

§ 5500. Short title; purposes; rules of construction
5500, (a) This part shall be known as and may be cited as the
Uniform TOD Security Registration Act.

{b) This part shall be liberally construed and applied to promote
its underlying purposes and policy.

{c) The underlying purposes and policy of this act are to (1)
encourage development of a title form for use by individuals that is
effective, without probate and estate administration, for transferring
property at death in accordance with directions of a deceased owner of
a security as included in the title form in which the security is held
and (2) protect issuers offering and implementing the new title form.

{d) Unless displaced by the particular provisions of this part,
the principles of law and equity supplement its provisions.

Comment. Section 5500 is the same in substance as portions of the
free standing Uniform TOD Security Registration Act (1989). As to the
construction of provisions drawn from wmiform acts, see Section 2(b).
Subdivision (b) is drawn from Section 1-102{a) of the Uniform Probate
Code (1987). Subdivision (d) 1s drawn from Section 1-103 of the
Uniform Probate Code (1987). For a severability provision, see Section
11.

§ 5501, Definitions
5501. In this part:

(a) "Beneficiary form" of registration means a registration of =z
security that indicates the present owner of the security and the
intention of the owner regarding who will become the owner of the
securlty upon the death of the owner.

(b) "Register,” including its derivatives, means to issue a
certificate showing the ownership of a certificated security or, in the
case of an uncertificated security, to initiate or transfer an account

showing ownership of securities.




{c) "Security" means a share, participation, or other interest in
property, in a business, or in an obligation of an enterprise or other
issuer, and Includes a certificated security, an uncertificated
security, and a security account.

(d) "Security account" means (1) a reinvestment account
associated with a security, a securities account with a broker, a cash
balance in a brokerage account, cash, Interest, earnings, or dividends
earned or declared on a security in an account, a reinvestment account,
or a brokerage account; or {2) a cash balance or other property held
for or due to the owner of a security as a replacement for or product
of an account security, whether or not credited to the account before
the owner's death.

(e) "Registering entity" means a person who originates or
transfers a security title by registration. The term includes a hroker
that maintains security accounts for customers and a transfer agent or
other person acting for or as an issuer of securities,

Comment. Section 5501 is the same in substance as Section 6-301
of the Uniform Probate Code (Uniform TOD Security Reglstration Act)
{198%9).

"Security" is defined as provided in Section 8-102 of the Uniform
Commercial Code (1977) and includes shares of mutual funds and other
registered investment companies. The defined term "security account”
is not intended to include securities held in the name of a bank or
gimilar institution as nominee for the benefit of a trust.

"Survive” is not defined. No effort is made in this part to
define survival as it 1s for purposes of intestate succeasion in
Section 6403 which requires survival by an heir of the ancestor for 120
hours. For purposes of this part, survive is used in its common law
sense of outliving another for any time interval no matter how brief.

§ 5502, Ownership requirement to obtain registration in beneficiary
form

5502, Only individuals whose registration of a security shows
sole ownership by cne individual or multiple ownership by two or more
with right of survivorship, rather than as tenants in common, may
obtain registration in beneficlary form. Multiple owners of a security
registered in beneficiary form hold as joint tenants with right of
survivorship, as tenants by the entireties, or as owners of community
property held in survivorship form, and not as tenants in common. The

right of survivorship between married persons arlsing under this




section from the registration of a security as community property in
beneficiary form may not be altered by will.

Comment. The first two sentences of Section 5502 are the same as
Section 6-302 of the Uniform Probate Code (Uniform TOD Security
Registration Act) (1989). The third sentence 1is not found in the
uniform act but is consistent with the uniform act section. The added
sentence merely makes explicit one effect of registration of a security
as "community property” in beneficiary form.

Section 5502 is designed to prevent co-owners from designating any
death beneficiary other than one who is to take only upon survival of
all co-owners. It coerces co-owning registrants to signal whether they
hold as joint tenants with right of survivership (JT TEN), as tenants
by the entireties (T ENT), or as owners of community property. Also,
it imposes survivorship on co-owners holding in a beneficiary form that
falls to specify a survivorship form of holding. The third sentence,
which is comparable to Section 5305(c) {(multiple-party accounts), makes
clear that the right of survivorship between married persons arising
from the registration as "commmity property" in beneficiary form may
not be altered by the will. See also Section 5511 {community property
held in joint tenancy form).

Tenancy in common and community property otherwise than in a
survivorship s=setting is negated for registration in beneficiary form
because persons desiring to signal independent death beneficiaries for
each individual's fractional interest in a co-owned security normally
will split their holding into separate registrations of the number of
units previously constituting their fractional share. Once divided,
each can name his or her own choice of death beneficiary.

The term "individual,"” as used in this section, limits those who
may reglster as owner or co-owner of a security Iin beneficiary form to
natural persons. Note, however, that the section does not restrict an
individual wusing thils ownership form as to the choice of death
beneficiary. Any legal entity may be designated beneficiary in a
registration in beneficlary form. Se, =zan individual owner or
individual co-owners may designate a church, trust company, family
corperation, or other entity, as well as any individual, as beneficiary.

§ 5503. Law authorizing registration in beneficiary form
5503. A security may be registered in beneficiary form if the

form 1s authorized by this or a similar statute of the state of
organization of the 1issuer or registering entity, the registering
entity's principal office, the office of its transfer agent or its
office making the registraticn, or by this or a similar statute of the
law of the state listed as the owner's address at the time of
registration. A registration governed by the law of a jurisdiction in
which this or similar legislation is not in force or was not in force
at the time the registration in “Dbeneficiary form was made Iis
nevertheless presumed to be wvalid and authorized as a matter of

centract law.




Gomment., Section 5503 iz the same as Section 6-303 of the Uniform
Probate Code (Uniform TOD Security Registration Act) (1989),. The
section encourages registrations in ©beneficiary form to be made
whenever a state with which either of the parties to a registration has
contact has enacted this or a simllar statute. Thus, a registration in
beneficlary form of X Company shares might rely on this part's
enactment in X Company's state of incorporation, or in the state of
incorporation of X Company's transfer agent, Or, an enactment by the
state of the issuer's principal office, the transfer agent's principal
office, or of the issuer's office making the registration also would
validate the registration. An enactment of the state of the
registering owner's address at time of registration alsoc might be used
for validation purposes. The last sentence of Section 5503 is designed
to establish a statutory presumption that a general principle of law is
available to achieve a result like that made possible by this part.

§ 5504, Origination of registration in beneficiary form
5504. A security, whether evidenced by certificate cor account, is

reglstered in beneficlary form if the registration designates a
beneficiary to take the ownership at the death of the owner or the
deaths of all multiple owners.

Comment., Section 5504 18 the same as Section 6-304 of the Uniform
Probate Code (Uniform TOD Security Registration Act) (1989). As noted
in the Comment to Section 5502, thls part places no restriction on who
may he designated beneficiary in a registration in beneficlary form.
Any legal entity may be designated beneficiary in a registration in
beneficiary form.

§ 5505, Form of registration in beneficiary form
5505. ERegistration in beneficiary form may be shown by the words

"transfer on death", the abbreviation "TOD", the words "pay on death",
or the abbreviation "POD", following the name of the registered owner
and preceding the name of a beneficiary.

Comment. Section 5505 is the same as Section £-305 of the Uniform
Probate Gode (Uniform TOD Security Registration Act) (1989). The
abbreviation POD is included for use without regard for whether the
subject is a money claim against an issuer, such as its own note or
bond for money loaned, or is a claim to securities evidenced by
conventional title documentation. The use of POD in a registration in
beneficiary form of shares in a registered investment company should
not be taken as a signal that the lnvestment is to be sold or redeemed
on the owner's death so that the sums realized may be "paid" te the
death beneficiary. Rather, only a transfer on death, not a liquidation
on death, is indicated.




§ 5506, Effect of registration in beneficiary form

5506. The designation of a beneficiary on a registration in
beneficiary form does not affect ownership until the owner's death., A
registration of a security In beneficiary form may be cancelled or
changed at any time by all then surviving owners, or by the sole owner,
without the consent of the beneficiary.

Comment. Section 5506 is the same 1in substance as Section 6-306
of the Uniform Probate Code (Uniform TOD Security Reglstration Act)
{198%). The section simply affirms the right of a scle owner, or the
right of all multiple owners, to end a TOD beneficiary registration
without the assent of the beneficiary, The section says nothing about
how & TOD beneficiary designation may be cancelled, meaning that the
reglstering entity's guidelines, if any, may be relevant. See Section
5510. If the guidelines have nothing on the point, cancellation of a
beneficiary designation presumably would be effected by a
reregistration showing a different beneficiary or omitting reference to
a TOD beneflciary.

§ 5507. Ownership on death of owner
5507. On death of a sole owner or the last to die of multiple

owners, ownership of securities registered 1in beneficiary form passes
to the beneficiary or beneficlaries who survive all owners. On proof
of death of all owners snd compliance with any applicable regquirements
of the registering entity, a security registered in beneficiary form
may be reregistered in the name of the beneficiary or beneficiaries who
survived the death of all owners, Until division co¢f the security
following the death of all owners, multiple beneficlaries surviving the
death of all owners hold their interests as tenants in common. If no
beneficiary survives the death of all owners, the security belongs to
the estate of the deceased sole owner or the estate of the last to die
of multiple owners.

Comment. Section 5507 is the same as Section 6-307 of the Uniform
Probate Code (Uniform TOD Security Registration Act) (1989). Even
though multiple owners of a security registered in beneficiary form
hold with right of survivorship, no survivorship righta attend the
positions of multiple beneficiaries who become entitied to securities
by reason of having survived the sole owner or the last to die of
multiple owners. Issuers {and reglstering entities) who decide to
accept registrations in beneficlary form inveolving more than one
primary beneficiary also should provide by rule whether fracticnal
shares will be registered in the names of surviving beneficiaries where
the number of shares held by the deceased owner does not divide without
remnant among the survivers. If fractional shares are not desired, the




issuer may wish to provide for sale of odd shares and division of
proceeds, for an uneven distribution with the first or last named to
receive the odd share, or for other resolution. Section 5508 deals
with whether intermediaries have any obligation to coffer beneficlary
registrations of any sort; Section 5510 enables issuers to adopt rules
controlling the details of applications for registratlons they decide
to accept and procedures for implementing such registrations after an
owner's death,

The statement that a security registered in beneficiary form i= in
the deceased owner's estate when no beneficiary survives the owner is
not intended to prevent application of any anti-lapse statute that
might direct a non-probate transfer on death to the surviving issue of
a beneficlary who failed to survive the owner. Rather, the statement
is intended only to indicate that the reglstering entity involved
should transfer or reregister the security as directed by the
decedent's persocnal representative.

See the Comment to Section 5501 regarding the meaning of "survive"
for purposes of this part.

§ 5508, Protection of registering entity

5508, (a) A registering entity is not obliged to offer or to
accept a request for security registration in beneficiary form. If a
registration in beneficiasry form 1s offered by a registering entity,
the owner requesting registration in beneficiary form assents to the
protections given to the registering entity by this part.

(b) By accepting a request for registration of a security in
beneficiary form, the registering entity agrees that the registration
will be implemented as provided in this part.

{c) A registering entity that registers a transfer of a security
in accordance with Section 5507 and does so In goed faith reliance on
the registration, on this part, and on Information provided to it by
affidavit of the personal representative of the deceased cwner, or by
the surviving beneficlary or by the surviving  beneficiary's
representatives, or other information available to the registering
entity, is discharged from all claims to the security by the estate,
creditors, heirs, or devisees of the deceased owner. The protections
of this part do not extend to a reregistration or payment made after a
registering entity has received written notice from a claimant to an
interest in the security objecting to implementation of a registration
in beneficiary form. Ko other notice or other information shown to
have been available to the registering entity affects its right to the
protection provided by this part.




(4} The protection provided by this part to the registering entity
of a security dces not affect the rights cof beneficiaries in disputes
between themselves and other claimants to ownership of the security
transferred or its value or proceeds.

Comment. Section 5508 is the same in substance as Section 6-308
of the Uniform Probate Code (Uniform TOD Security Registration Act)
{1989). It is to be noted that the "request™ for a registration in
beneficiary form may be in any form chosen by a registering entity.
This part does not prescribe a particular form and does mnot impose
record-keeping requirements. Registering entitles' business practices,
including any industry standards or rules of transfer agent
associations, will control,

The written notice referred to in subdivision (e¢) would qualify as
a notice under Section 8403 of the Uniform Commercial Code.

"Good faith" as wused in subdivision (c) 1is intended to mean
“honesty in fact and the observance of reasonable commercial standards
of fair dealing in the trade," as specified in Section 2103(1)(b) of
the Uniform Commercial Code.

The protections described in this section are designed to meet any
questions regarding registering entity protection that may not be
foreclosed by issuer protections provided in the Uniform Commercial
Code. For a summary of the relevant Uniform Commercial Code
provisions, see Welman, Transfer-On-Death Securities Registration: 4
New Title Form, 21 Ga. L. Rev. 789, n.90 at 823 (1987).

55 Nontestamentary transfer on death; rights of creditors
5509, {(a) A transfer on death resulting from a registration in
beneficiary form is effective by reason of the contract regarding the
registration between the owner and the registering entity and this part
and is not to be considered as testamentary and is not invalid because
the registration does not comply with the requirements for execution of
a will, and this code does not invalidate the registration.
{b) This part does not limit the rights of creditors of
securlity owners against beneficlaries and other transferees under other
laws cof this State.

Comment. Secticon 5509 is the same as Section 6-309 of the Uniform
Probate Code (Uniform TOD Security Registration Act) (1989) with the
addition of the last portion of subdivision (a) which is drawn from
Section 160 [Section 5000 of the new Probate Code].

551 Registeri entity's puldelines; illustrative fo
5510, {a) A registering entity offering to accept registrations

in beneficiary form may establish the terms and conditions under which




it will receive and implement reguests for registration in this form,
including requests for cancellation of previously registered TOD
beneficiary designations and requests for reregistration to effect a
change of beneficiary.

(b) The guidelines established pursuant to subdivision (a) may
provide for (1) proving death, {ii) avoiding or resoclving a problem
concerning fractional shares, (iii) designating primary and contingent
beneficiaries, and {(iv) substituting a2 named beneficiary's descendants
to take in the place of the named heneficiary in the event of the
beneficlary's death. Substitution may be indicated by appending to the
name of the primary beneficiary the letters LDPS, standing for "lineal
descendants per stirpes". This desighation substitutes a deceased
beneficiary's descendants who survive the owner for a beneficilary who
fails to so survive, the descendants to be Jdentified and to share in
accordance with the law of the beneficiary's domicile at death
governing inheritance by descendants of an Iintestate. Other forms of
identifying beneficiaries who are to take on one or more contingencies,
and rules for providing proofs and assurances needed to satisfy
reasonahle concerns by registering entitles regarding conditions and
identities relevant to accurate implementation of registrations in
beneficiary form, may be contained in a registering entity's guldelines.

{c} Illustrations of registrations in beneficiary form which a
registering entity may authorize by guidelines include the following:

(1) Sole owner-sole beneficiary: John § Brown TOD (or POD) John §
Erown Jr.

{2) Married owners as community property with survivorship
rights-sole beneficiary: John S Brown Mary B Brown COM FROF TOD John S
Brown Jr.

{3) Married owners as community property held in joint tenancy
form-sole beneficiary: John 5 Brown Mary B Brown JT TEN (COM PROP) TOD
John § Brown Jr.

(4) Multiple owners-sole beneficiary: John 5 Brown Mary B Brown
JT TEN TOD John S Brown Jr.

{5) Multiple owners-primary and secondary (substituted)
beneficiaries: John S Brown Mary B Brown, JT TEN TOD John § Brown Jr
SUB BENE Peter Q Brown or John S Brown Mary B Brown JT TEN TOD John S
Brown Jr LDPS.

-10-




Comment. Section 5510 is the same in substance as Section 6-310
of the Uniform Probate Code (Uniform TOD Security Registration Act)
{1989) with the addition of paragraphs (2) and (3) of subdivision (&)
to recognize that married owners may reglster securities as community
property in beneficiary form. See Sections 5502 and 5511 and the
Comments to those sections.

Use of "and" or "or" between the names of persons registered as
co—-owners is unnecessary under this part and should be discouraged. If
used, the two words should have the same meaning insofar as concerns a
title form; i.e., that of "and" to 1indicate that both named persons own
the asset.

Descendants of a named beneficlary who take by virtue of a "LDPS™
designation appended to a beneficiary's name take as TOD beneficiaries
rather than as intestate successors. If no descendant of a
pre-deceased primary bheneflciary survives the owner, the 8security
passes &3 a part of the owner's estate as provided in Section 5507.

§ 5511. Registration as "commmity property held in joint tenancy

form," “communit: roperty,”" or "joint tenancy”™ property™

5511. (a) A registering entity may accept registrations of
securities as "community property held in jeoint tenancy form," whether
or not the security is registered in heneficiary form., A registration
of a security as community property held in joint tenancy form may be
indicated by the designation "JT TEN (COM PROP)" or by another
designation established by the guidelines established pﬁrsuant to
subdivision (a) of Section 5510, The registration of a security as
"eommunity property held In joint tenancy form" does not alter the
community character of the property or community rights 1in the
property, but a right of survivership between parties married te each
other arising from the regilstration of a security as commmity property
held in joint tenancy form may not be altered by will.

{(b) If a security is registered as "community property"” and is not
registered in heneficiary form, the ownership of the security during
lifetime and after the death of a2 spouse is governed by the law
governing community property generally.

{¢) Nothing in this section affects the law applicable where a
security owned by married persons is registered iIn "joint tenancy" and
is not registered in beneficiary form.

Comment. Section 5511 is a provision not found in the uniform act.

Subdivision (a) is designed to serve two purposes:

(1) The subdivision makes it easier to obtain a stepped up basis
for the entire property for purposes of California and federal income

-11-




tax purposes. For state and federal income purposes basis is
determined differently depending on whether property is characterized
as community or as true joint tenancy {separate) property. If property
is commmity property, the entire property, not just the decedent's
half, acquires a new basis equal to its fair market wvalue at the
valuaticn date. If the property is Sseparate property, only the
decedent's portion of the property acquires a new basis, It is
possible to establish for the purpose of the new basis for 1income tax
purposes that a security registered as "joint tenancy" 1s actually
community property. But to do so, it may be necessary to probate the
property or to have its ownership confirmed to the surviving spouse as
community property. See 1 California Decedent Estate Practice § 4.14
{(Cal. Cont. Ed. Bar Rev., 2/89). BRegistration of a security as
"ecommunity property held in jolnt tenancy" will make clear that the
property is community property, thereby avoiding the need to probate
the property cr to have its ownership confirmed to the surviving spouse
as community property in order to establish that the proeperty actually
is community property and, thereby, to obtain a stepped up basis for
the entire property.

{2) The subdivision permits a surviving spouse to transfer title
to a security registered as "community property in joint tenancy form"
JT TER {COM PROP) without the need to obtaln a court order determining
that the surviving spouse is the owner of the security or to use the
affidavit procedure under Sections 13100-13116 {collection or transfer
of personal property of small esatate) to establish the ownership of the
surviving spouse, Since a security registered as "community property
held in joint tenancy form" is not affected by a will, the property
passes to the surviving spouse the same as any other Jjoint tenancy
property, and upon the death of a spouse, the transfer agent may treat
the property as If it were jeint tenancy property.

Subdivision (b) recognizes that a security may be registered as
"community property."” If the security is registered 1in beneficiary
form, the right of survivorship of the co-owning spouses may not be
altered by will. See Section 5502 and the Comment thereto. If the
security reglstered as community property 1is mnot registered 1in
beneficiary form, subdivision (b) makes clear that the rules applicable
to communlty property generally apply, including the right of a spouse
to dispose of his or her share of the property by will.

Subdivision (c} recognizes that a security may be community
property notwithstanding that it has been registered by married persons
as joint tenancy. See discussion supra this Comment.

§ 5512, Application of part
5512. This part applies to registrations of securities in

beneficiary form made before or after January 1, 1991, by decedents
dying on or after January 1, 1991.
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CONFORMING REVISIONS

Commercial Code § 8308 (amended), Indorsements; instructioms

8308. (1) An indorsement of a certificated security in registered
form is made when an appropriate person signs on it or on a separate
document an assignment or transfer of the security or a power to assign
or transfer it or his or her signature is written without mere upon the
back of the security.

(2) &n indorsement may be in blank or special. An indorsement in
blank iIncludes an indorsement to bearer. A special indorsement
specifies to whom the security is to be transferred, or who has power
tc transfer it. A holder may convert a blank indorsement into =a
special indorsement.

(3) An indorsement purporting to be only a part of a certificated
security representing units intended by the issuer to be separately
transferable 1s effective to the extent of the indorsement.

{4) An “instruction"” is an order to the iIssuer of an
uncertificated security requesting that the transfer, pledge, or
release from pledge of the uncertificated security specified therein be
registered.

(5) An instruction originated by an appropriate person 1is any of
the following:

(a) A writing signed by an appropriate person.

(b) A commmication to the issuer in any form agreed upon in a
writing signed by the issuer and an appropriate person.

If an Instruction has been originated by an appropriate person but
is incomplete in any other respect, any person may complete it as
authorized and the issuer may rely on it as completed even though it
has been completed incorrectly.

(6 "An appropriate person" in subdivision {1) means the person
specified by the certificated security or by special indorsement to be
entitled to the security.

(7) "An appropriate person" in subdivision {5) mesans:

(a) For an iInstruction to transfer or pledge an uncertificated
security which is then not subject to a registered pledge, the

reglstered owner.
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(b) For an instruction to transfer or release an uncertificated
security which is then subject to a registered pledge, the registered
pledgee,

(8) In addition to the persons designated in subdivisions (6) and
(7), "an appropriate person" in subdivisions (1) and (¢5) includes all
of the following:

(a) If the perscn designated is described as a fiduciary but is no
longer serving in the described capacity, either that person or his or
her successor.

b} The beneficiary of a security registered in beneficiary form
(as defined in subdivision (a) of Section 5501 of the Probate Code) if

the beneficiary has survived the death of the registered owner or

owners,

(c) If the person designated is an individual and is without
capacity to act by virtue of death, incompetence, infancy, or
otherwise, his or her executor, administrator, guardian, or 1like
fiduclary.

{(d) If the persons designated are described as more than one
person as tenants by the entirety or with right of survivorship and by
reason by death all cannot sign, the survivor or survivors.

{e} A person having power tc sign under applicable law or
controlling instrument.

(f) To the extent that the person designated or any of the
foregoing persons may act through an agent, his or her authorized agent.

(9) Unleas otherwise agreed, the indorser of a certificated
security by his or her indorsement or the originator of an instruction
by his or her origination assumes no obligation that the security will
be honored by the issuer but conly the obligations provided in Section
8306.

(10) Whether the perscn signing is appropriate is determined as of
the date of signing and an indorsement made by or an Iinstruction
criginated by him or her does not become unauthorized for the purposes
of this division by virtue of any subsequent change of circumstances.

{11) Failure of a fiduciary to comply with a controlling
instrument or with the law of the state having jurisdicticn of the
fiduciary relationship, including any law requiring the fiduclary to
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cbtain court approval of the transfer, pledge, or release, does not
render his or her indorsement or an instruction originated by him or
her unauthorized for the purposes of this division.

Comment. Section 8308 is amended to add paragraph (b) to
subdivision (8). This is a technical amendment to make clear that a
TOD Dbeneficiary is an "appropriate person” when the beneficiary has
survived the registered owner or owners of a security registered in
beneficiary form wunder the Uniform TOD Security Registration Act
(198%). See Probate Code §§ 5500-5512.
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