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Memorandum 93-30

Subject: Study N-100 — Administrative Adjudication--Draft of Tentative
Recommendation

Attached to this memorandum 1s a staff draft of the complete
tentative recommendation on administrative adjﬁdication. This draft
includes the previously-approved explanatory .material and draft
provisions., There are a few 1issues left for Commission resolution,
addressed in this memorandum,

The staff hopes that after the Commission resclves the remaining
issues, the staff will be able to make any necessary changes in the
text of the tentative recommendation and then circulate it for comment
te interested persons, organizations, and agencies. ~Because of the
size of the draft and the time required for careful review and revision
of it, we need to get it out for comment soon or we will be unable to
submit it to the Legislature for the 1994 session.

We have not completed our review of conforming revisions that we
will need to make In order to achleve a single uniform administrative
adjudication =statute applicable to all state agencles. ‘When we
circulate the tentative recommendation for comment, agencies will be
informed that the present intention is to repeal existing statutes in
.reliance on the mnew statute, However, the agencies should be
encouraged to point out any statute peculiar to the agency that the
sgency believes is necessary wunder unique clrcumstances of that
agency's hearings.

Several agencies whose hearings are currently exempt from the
Administrative Procedure Act have written to the Commission that they
believe they should be exempt from the new statute as well. HRow that
the tentative recommendation has been developed, werwill invite these
agencies to review it to see whether the problems they had initilally
have been addressed. ,

Issues remaining in the tentative recommendation for Commission

resolution are raised below.




15,1 Study o _ ve law ocedure
The Qffice of Administrative EHearings has authority to study "the
subject of administrative law and procedure in all its aspecta". We do
not plan to limit this provision to administrative adjudication unless
we recelve agreed-upon language from OAH and OAL.

43,21 ounds resid offic

At the last meeting, lacking a quorum, the Commission was divided
on whether subdivision (b)(4) of this section 1is overbroad.
Subdivision (b){4) states that it 1s not grounds for disqualification
of the presiding officer that there 1s a connection between the
presiding officer and the adversarial staff of the agency, so long as
basic separation of functions standards are satisfied. The 1ssue 1is
whether the preaiding officer should be permitted to be assisted or
advised by a person who has served in an adversary capacity in the same
case. In the staff's opinion, this discussion should be directed to
the wnderlying separation of functions statute rather than subdivision
{b){4), which is derivative only. The critical provision for present
purposes Is Section 643.330 (when separation not required). See
discussion below,

The Commission at the last meeting alasc was divided on the issue
cf whether a peremptery challenge to the presiding officer should be
provided by sthtute. Arguments - against providing for peremptory
challenges were that they would create acheduling problems for
agencies, that Jjudicial review 1s avallable to ensure disinterested
resolution of 1ssues, and that if peremptory challenges are appropriate
for a particular agency, it can provide for them by regulation.
Arguments for peremptory challenges were that the grounds for bias
challenges are limited in administrative proceedings, that there is
need for peremptory challenges to ensure {impartiality due to the
presiding officer's connection with the agency, and that sacheduling
problems could be resolved by limiting peremptory challenges toc larger

agencles.
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The GCommission at the last meeting was divided on the issue of
whether the presiding officer should be permitted to rule on a motien
for the presiding officer's own disqualification. In favor of
permitting self-determination were that this is a practical necessity
and is the way it is done in state and federal courts, and that
administrative and Judicial review of the presiding officer's decision
is avalilable. Against permitting self-determination were that this
deters a proper motion, thereby fostering a feeling of unfairnesa in
administrative adjudication where the presiding officer is already an
employee of the adjudicating agency. The possibility was discussed of
permitting an agency by regulation to provide for Interim
administrative review of a self-denial of disgualification.

§_643.330., When separation not reguired

The Gommission at the last meeting discussed the concept that
subdivision (a)(4) should be limited—there would be no exception to
separation of functions requirements for assisting or advising the
presiding officer in the same proceeding, only an exception for
supervising the presiding officer. The considerations favoring and
opposing this proposal were the need for an unbiased presiding officer
versus the p:acﬁical problems for agencies complying with such a
restriction. The Commission was divided on this issue and deferred

decision until the presence of a quorum.

regulation ,
The Commission requested the staff to complle for Commission

review a 1list of provisions that may not be appropriate for
modification or inapplicability by regulation. After further review,
the staff concludes the open hearing requirement is the only one that
iz problematic. The ex parte communications 1limitations are also
important, but we believe the sgtatute adequately addresses the issue of

agency regulations ceoncerning ex parte communications.




§ 648,210, "Language assistance”
The Commission asked the staff to consider whether this secticon

might inadvertently expand the obligation of an agency such as the
Publie TUtilities Commission by brocader application of the new
Administrative Procedure Act than the coverage of the existing statute.

Government Code Section 11501.5 requires. enumerated state
agencies, including' the Public Utilities Commission, to provide
language assistance "at adjudicatory hearings". An "adjudicatory
hearing"” i1is a state agency hearing that involves the perscnal or
property rights of an individual, the granting or revocation of an
individual's license, or the resclution of an issue pertaining to an
individual. Gov't Code § 11500(f). It does not include informal
factfinding or informal investigatory hearings, but an agency is not
precluded from providing an interpreter during such info:mal
proceedings.

By way of comparison, our draft requires language assistance "in
adjudicative proceedings". Section 648.230 (application of article).
"Adjudicative proceedih.gs" are not defined, but the statute is limited
to proceedings for formulating and issuing a decision for which a
hearing or other adjudicative ©proceeding is astatutorily or
constitutionally required. Section 641.110 (when adjudicatory
proceeding 18 required). A "decision" means an agency action of
specific application that determines a legal right, duty, privilege,
immunity, or other legal interest of a particular person. Section
610.310.

Although these standards cover the same ground in slightly
different ways, the staff does not belleve a case can be made that the
new draft auﬁatdntially’ expands the language assistance requirement,.
In fact, it may restrict {t, since the new draft Iis limited to
statutorily and constitutionally required hearings, whereas existing
law is not so limited.

§ 648,620, GContempt

The Commission requested ataff research on the question of whether
it is constitutionally permissible for an administrative law Judge, as
opposed to a judicilal officer, to impose the contempt sanction in

administrative proceedings.




There appears to be no constitutional prohibition against giving
administrative law judges the power to punish for contempt committed in
their presence, without having to refer the matter to a court for
imposition of the sanction. In other states, the power to punish for
contempt has been given to somé administrative bodies, and to referees
and notaries public. 17 Am. Jur.2d Contempt §§ 270-273 (1990).

The only constitutional limitation appears to be that, because a
contempt proceeding is quasi-criminal, the alleged contemnor is
entitied to most of the constitutiocnal brocedural protections as an
accused in a criminal proceeding. fn re Witherapoon, 162 Cal. App. 3d
lpDO, 1001, 209 Cal. BRptr. 67 (1984) (privilege aga:l.nat'_self—
incrimination); see generally 3 B. Witkin, California Procedure Actions
§ 17, at 49 {(3d ed. 1985); 2 B, Witkin & N. Epstein, California
Criminal Law Crimes RAgainst Governmental Authority § 1142, at 1323-25
(2d ed. 1988). '

As a matter of policy, it would be a significant departure from
existing California law to give an admihistrative law judge the power
to punish for contempt. Administrative law Jjudges now must refer a

contempt citation to a —court, and only the court may impose

" punishment. See Gov't Code § 11525. Keither court commissicners,

referees, nor grand .jurie's have the power to punish for contempt. See
Code Civ. Proc. §§ 259 (court commissioners), 638-645.1 (referees); 1In
e Gannon, 69 Cal. 541, 543, 11 P. 240 (1886) (grand juries). See also
Code Civ. Proc. § 708.1#0(a) {only court that ordered reference in
examination proceedinss may punish for contempt for disobeying order of
referee); Pen. Code § 166 (contempt in presence of referee 1is
misdemeanor). To our k:nowledge, no one has requested the extension 6f

contempt authority to administrat:lje law judges in California.

§ 648,630, Monetary sanctions for bad faith actions or tactics

This section picks up the bad faith actions or tactics standards
of Code of Civil Procedure Section 128.5. Professor Ogden suggests it
would be clearer to use FRCP Rule 11 certification that signing a
pleading, motion, or other paper means that the pléader has- read the

~ document, that based on a reasonable inquiry, the document is well




grounded both factually and legally, and that it is not filed for any
improper purpose, "This sets an objective .standard that provides
fairly clear bi:ight lines for attorneys."

The staff agrees this would be helpful, but we are concerned that
it is more restrictive than Code of Civil Procedure Section 128.5,
which includes but is not limited to making and opposing motions and
pleadings. '

§ 649,120, TForm and contents of decision

Subdivision (a) requires a statement of reasons for the declaion.
At the 5tate Bar "Cosmié APA" presentation, the concern was expressed
that, although including reasons is gdod .practice, a legal requirement
that reasons be included is inadvisable. It may generate litigation
over the sufficiency of the reasons stated in the decision, even though
the decision is clearly correct on the record. Suppose the right
decision is made, but for the wrong reasons; must the decision be

reversed, or the matter reheard?

4 Designation ecedent decision
Under the statute as drafted an agency may designate a decision as
precedential, but there 1s no procedﬁre for removing the preéedential
effect of the decision. Rather than drawing elaborate provisions on
this matter, the stﬁff would add to the statute simply that "Nothing in
this article 1limits the right of an agency to designate as
nonprecedential a decision previously designated by the agency as

precedential.”

Code Civ, Proc, § 1094.5 (amended)., Judicial review

At the State Bar "Cosmic APA" program concerns were expressed

about the proposal to require that the presiding officer's fact
determinations based on credibility of a witness be glven "great
welght" on review:

(1) A presiding officer who wants to make the decision reversal
proof could easily do so by the device of basing the decision on
"eredibility™ determinations, '




{2) The rule could allow a biased administrative law Judge's
decision to go wunchecked, since the agency head is precluded from
rehearing the evidence de novo and making its own credibility
determinations. '

The staff notes that on administrative review, the agency head may
reject the proposed decision without remand and "dispose of the
proceeding within a reasonable time after rejection™. Section 649.240
{decision or remand). Whether this includes rehearing the matter de
novo by the agency head is not clear. Cf. Section 643.110 (deaignation
of presiding officer by agency head). The Commission did not
contemplate rehearing by the agency head, but this approach should be
revisited and the matter clarified..

Respectfully submitted,

Rathaniel Sterling
Executive Secretary
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ADMINISTRATIVE ADJUDICATION BY STATE AGENCIES
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This tentative recommendation iIs being distributed so ‘that
interested persons will be advised of the Commission’s tentative
conclusions and can make their views Jnown to the Commission. Any
comments sent to the Commission will be a part of the public record and
will be considered at a public meeting when the Commission determines
the provisions it will include in legislation the Commission plans to
recommend to the Legislature, It is just as Important to advise the
Commission that you approve the tentative recommendation as it is to
advise the Commission that you believe revisions should be made in the
tentative recommendalion.

COMMENTS ON THIS TERTATIVE RECOMMENDATION SHOULD BE RECEIVED BY
THE COMMISSION NOT LATER THAN August 15, 1993,

The Commission often substantially revises tentative
recommendations as a result of the comments it receives. Hence, this
tentative recommendation is not necessarily the recommendation the
Commission will submit to the Legislature.

CALIFORNTA LAY REVISIOR COMMISSION
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739
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ADMINISTRATIVE ADJUDICATION
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Conference Hearings
Emergency Decision
Consolidation and Severance
Hearing Procedures

Tranacripts

Telephone hearings

Interpreters

Open hearings
Evidence
Burden of Proof
Decision

Findings and reasons

. Precedent decisions

Conversion of Proceedings
Enforcement of Orders and Sanctions

IRTRODUCTION

History of Project _

The Legislature in 1987 authorized the California Law Revision
Commission to make a study of whether there should be changes to
administrative lav.l The Commission has divided the study. into four

phasea, In the following order of priority: (1) administrative
adjudication, (2) Judicial reviev, (3) rulemaking, {(4) non-judicial
oversight.

This is the first in a geries of reports on the administrative law
study. It presents the Gomﬁiasion'a téntative recommendations
concerning administrative adjudication. Professor Michael Asimow of
UCLA Law School served as the Commission's consultant on this phase of
the stﬁdy. The Commission alsc made extensive use of materials from
other jurisdictions, including the Model State Administrative Procedure
Act (1981) premulgated by the National Conference of Commiszsioners on
Uniform State Lawa,2 and the federal Administrative Procedure Act,3

1, 1987 Cal. Stat., res. ch. 47; see Annual Report, 19 Cal. L. Revision
Comm'n Reports 501, 517 (1988).

2. Referred to in this report aa the "1981 Model State APA".
a, 5 U.S.C. §§ 551-59, 701-06, 1305, 3105, 3344, 5362, 7521 (1976),

originally enacted as Act of June 11, 1946, ch, 324, 60 Stat. 237. The
federal statute is referred te in this report as the "federal APA".
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Existing Califo w_Gov inigt ve Adjudication?
California's Administrative Procedure Act® was enacted in 19456
in response to a study and recommendations by the Judicial Gouncil.?
The Judicial Council studied only occupational licensing agencies and
the statuter originally covered only the adjudications conducted by
those agencies.8 The decision to limit coverage to licensing agencles
was not based oﬁ a principled decision that an administrative procedure
act was inappropri#te for other agencies of government} rather, the
Judicial Council thought that improvements in the procedures of other
agencies were needed,. but it was not prepared to make recommendations

with respect to them.?

4, The description of existing California law governing administrative
adjudication is drawn from the report on the matter prepared for the
Commigsion by its consultant, See Asimow, Toward a New California
Administrative Procedure Act: Adjudication Fundamentala, 39 UCLA L.
Rev. 1067, 1071-73 (1992). :

5. The Administrative Procedure Act appears at Government Code
Sections 11340-11528. Adjudication is governed by Sections
11500-11528. Provisions relating to the O0ffice of Administrative
Hearings are at Sections 11370-11370.5.

6. 1945 Gal. Stats. ch. 867. Provisions on rulemaking were added in
1947 and substantially revised in 1979. 1947 (Cal. Stata. ch. 1425;
1979 Cal. Stats. ch. 567. The adjudication provisions have had only
minor revisions since 1945, .

7. Judiecial Council of California, Tenth Biennial Report {(Dec. 31,
1944). See (larkson, The History of the California Administrative
Procedure Act, 15 Hast. L. J. 237 (1964). '

8. The Judicial Council recommended a scheme of Judicial review
applicable to all administrative adjudications, not Just those of
licensing agencies. See Judicial Council of California, Tenth Biennial
Report 26 {Dec. 31, 1944)., This statute was the precursor of present
Code of GCivil Procedure Section 1094.5.

9. Judicial Cowmeil of California, Tenth Biennial Report 10, 28 (Dec.
31, 1944), The Judicial Council expressed hope that its work would be
adapted to nonlicensing agencies such as tax, workers' compensation,
public utilities, and benefit adjudications. These agencies were not
covered because of practical limitations on the resources of the
Judicial Council, See Klepa, California’'s Approach to the Improvement
of Administrative Procedure, 32 Calif. L. Rev. 416 {1944),
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The Judicial Council's report and the resulting legislation was a
ploneering effort. The creation of a central panel of hearing
officers, for example, was an ldea that was far ahead of its time.
There were no comparable administrative procedure acts at that time and
the idea of an administrative procedure code applicable to agencies in
general was untried and controversial. The‘Judicial GCouncil and the
Legislature moved cautiously, but the Administrative Procedure Act was
well conceived and has served well in the 45 years since it was enacted.

During that time, the provisions of the Admihistrative Procedure
Act relating to adjudication and judicial review have been little
changed.l0 Yet the regulatory and soclal welfare responsibilities of
state‘ government have broadened in ways unforeseen in 1945 and the
scope of administrative adjudication is vastly greater now.

The Califernia Administrative Procedure Act prescribes a single
and unvarying mode of formal, trial-type adjudicatory procedure
conducted by an independent hearing offlcer {(administrative law judge)
assigned by the Office of Administrative Hearings.ll The
administrative law judge writes a proposed decision which the agency
head can adopt, modify, or reject.lz‘ There 1is 1little or no

10, The Administrative Procedure Act now covers a few agencies engaged
in prosecutory functions that are not concerned with occupational
licensing, such as the Fair Political Practices Commission. Also the
act has been amended to include provisions for interpreters and to ban
ex parte contacts with administrative law judges. Gov't Code §§
11500{g), 11501.5, 11513{d)-(i), 11513.5.

The provisions on rulemaking were completely rewritten in 1979 and
cover almost all California agencies,

11. The procedures relating to disputes about granting licenses differ
slightly from those rela;ing to revoking or suspending 1licenses.
Government GCode § 11504, '

12. Gov't Code § 11517(b),{c), Thus the final decision rests with the
agency heads who are alsc responsible for rulemaking and law
enforcement. With very few exceptions (the only known exception 1s the
Aleohelie . Beverage Control Appeals Beard), adjudication 1is not
separated from other regulatory functions in agencles governed by the
Administrative Procedure Act.
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flexibility in the aysi:em to accommodate the many differing types of
determinations an agency now may be required to make. _

The Administrative Procedure Act covers only specified named
agencles, and it covers only these functions regquired by the agencyi'a
organic statute.l3 Many Iimportant California agencies are wholly
uncovered by the adjudicative provisions of the act: the Publie
Utilities Commission, thé Workers Compensation Appeals Board, the
Coastal Commissicn, the State Board of Equalization, the Agricultural
Labor Relations Board, the State Personnel Board, and numerous others.
Some agencies are partially covered by the act, but major areas of
their adjudication remain uncovered.l4 .

Adjudication iIn agencles mnot covered by the Administrative
Procedure Act 1s subject to procedural rules of some sort, In each
case, there are statutés, regulations, and unwritten practices that
préscribe adjudicatory' procedures. The procedures vary greatly from
formal adversarial proceedings te informal meetings. The only unifying
theme 1s that adjudication 1in these agenc‘ies is not conducted by an
administrative law Judge assigned by the Office of Administrative
Hearings. Instead, the persons who make the initial decislon in these

agencies are employed by the agencies Athemselves.lf’

Compre ve vision of nistrative Adjudication Statute

13. Government GCode § 11501, However, the Administrative Procedure
Act 1s made specifically applicable to most 1license denials and
licensee reprovals., Bua. & Prof. Code §§ 485, 495. A list of agencies
covered by the Administrative Procedure Act, broken down into covered
" and uncovered functions, is found in California Administrative Hearing -
Practice (Cal. Cont. Ed. Bar, Supp. 1991)

14, For example, the Administrative Procedure Act covera only certain
adjudicatory functions of the Departments of Insurance =and
Corporations, Department of Motor Vehicles, and the Horase Racing Board.

15, In some agencies (such as the Coastal GCommiassion), there is no
initial decision; the agency head or heads hear the evidence and
‘argument themselves and their initial decision is also the final
decision. ;




StRff Draff e

The Law Revision Commission recommends enactment of a new
California Administrative Procedure Act. The new act builds on the
existing Administrative Procedure Act, but takes intc account the many
developments that have occurred in the 45 years since enactment of
California's groundbreaking law. This period has seen an explosive
growth of our knowledge and experience in administrative law and
procedure, including development of well-articulated statutes in othgr
gstates and at the federal level, as well as promulgation of several
generationa of model State Administrative Procedure acts,

Comprehensive revision of the administrative procedure statute
will enable California to take fuli advantage of these major
developmenta in the law. It willl enable complete and thorough
procedural reform that could not easily be achieved on a piecemeal
basls. And it will enable development of a broad and flexible statute
that has the potential to be applied to a wider range of agencies and

functions than are now governed by the Administrative Procedure Act,

_Conso of Law Gov ocedu

A major defect of the existing California law governing
administrative adjudicétion by agenclies is that the law as to the
hearing procedures applicable in an individual agency may be relatively
inaccesaible. It 1is not atypical to find an agency's procedure
governed by a combinatlon of general procedural statutes, special
statutes applicable to the particular agency, regulations adopted by
the agency, rules of procedure that have not been adopted by
regulation, and unwritten practices followed by the asency.lﬁ This
situation makes it difficult in many cases for a person having to deal
with the administrative procedures of an agency to know exactly what to
expect and how to proceed,

One objective of the proposed revision of the California
Adminiatrative Procedure Act is to consolidate the law governing the
pfocedures of an agency 8o that it_ is readily accessible to those

16. Asimow, Toward a New California Administrative Procedure Act:
Adjudication Fundamentals, 39 UCLA L, Rev., 1067, 1077-78 (1992).
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having business before the agency. The law should be largely stated Iin
the general administrative procedure act. Any variants of the law
necessary for proceedings before a particular agency should be stated
in the body of regulations adopted by that agency, and duplicated with
other administrative procedure regulations in a single volume of the
California Code of Regulations. This will ensure that a person having
business before that agency willl be able readily to find the governing

administrative procedure.

Medification of Law by Agency Regulation
The proposed administrative procedure act 3is designed to be

sufficiently broad to accommodate most hearinga of most agencies.
Nonetheless, there are situations where it is clear that the provisions
of the statute should be modified for the circumstances of a particular
agency or type of hearing. In these situaticns, the statute permits
the agency te medify the rule by regulation.

In many cases, modification by regulation is permitted only in
ggencies whose hearings are not conducted by hearing personnel of the
ODffice of Administrative Hearings. A uniform procedure applies now in
those hearings conducted by the 0ffice of Administrative Hearings,
vhich are under the existing administrative procedure &act, and that
uniformity should be maintained to the extent practicable,

Adoption of a regulation 1s the only means authorized for an
agency to depart from the general administrative procedure act. This
compels an agency to conduct a rulemaking proceeding at which all
constituencies will have an opportunity to call to the agencj's

attention inadequate procedures.

itional Prov

The proposed law has & deferred operative date of one year. This
will enable agencies to promulgate any regulations necessary for smooth
operation under the new statute. The proposed law also allows for
immediate adoption of Iinterim regulations by an agency, to ease the
transition pericd. The new statute and 1mpleﬁlenting regulations would
gove.rn only cases 1nitiated after the operative date, ‘ Pending cases

would continue to he governed by former law.
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APPLICATION OF STATUTE

Application by Congtitution or Statu

Governmental agenciés make many decisions that impact the rights
and Interests of citizena. However, most of these decisions are
informal 1in character, and it would be inappropriate as well as a
practical impossibility to burden those decisions with the hearing
formalities of the Administ:ative Procedure Act. It 1s only where a
decision affects a right or interest of a type entitled to due procéss
protection under the astate or federal constitution, or where the
Legislature by statute has expressly extended such protection, that the
decision should be made through the hearing procedures of the.
Administrative Procedure Act.

The new statute woﬁld provide procedures to govern all decisicns
for which a hearing or other adjudicative proceeding 1s required by the
federal or atate constitution or by statute. For this purpose, a
"declsion" is an agency actlion of specific application that determines
a legal right, duty, privilege, immunity, or other legal interest of a
particular person. Thus the new statute does not apply to rulemaking-
since rules are of general rather than particular applicablility. And
since the atatute governs only statutorily or constitutionally required
hearings, it does not cover a large area of informal adjudication where
agenclies may choose to provide hearings even though nc hearing is '

legally required.

Application to All State Agenciles
The existing scheme of ha.vi_.ng different rules of administrative

procedure applicable'to different agencles, or in some cases having
different rules applicable to the same agency dgpending on the type of
proceeding, makes it difficult for the public and for practitioners who
must dgai with administrative agencies. The situation 1s aggravated by.
the fact that .although the Administrative Procedure Act is readily

accesgible, other applicable rules of administrative procedure may not
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be. It is often the case that the most important elements of an
agency's procedural code are not written.l? '

The present system confers an advantage on agency sataff and
specialists who often deal. with the agency or a&are. fofmer staff members
or agency heads. They are famillar with the unwritten procedures and
précedents and traditional ways of resolving issues. They know about

the unwritten exceptions and ways of avoiding obstacles. Such a system

seriously diasfavors inexperienced advocates and the clients they

represent, particularly community or public interest organizations that
do not have access to the few experts in the procedure of a particular
a.gehcy.

Uncodifieﬁ procedures may be arbitrarily or wunevenly applied
because staff members may adhere to them or make exceptions to them as
they feel 1s proper. In many cases, staff members would like to
improve agency procedure, but agency heads resist changea or ignore
established procedure. Since no one 1is certain precisely what 1is
expected or required, it is often difficult to decide what procedure or
behavior is appropriate under the circumstances,

When each agency has its own procedural law, the gquality of

Judicial review 1s also degraded. For example, when a court engages in °

Judicial review of agency action and a procedural issue is drawn into
gquestion, the court has recourse only to precedents relating to that
agency, j.t' there are any. Even though the same problem 1is clearly
dealt with by the Administrative Procedure Act and there is a well

17. Asimow, Toward a New Galifornia Administrative Procedure Act:

Adjudication Fundamentals, 39 UCLA L. Rev. 1067, 1077 (1992):
Nowhere 1s it writtem that outsider ex parte contacts with the
agency heads are tolerated, yet they are in some agencies. The
extent to which agency functions are internally separated remains
chscure, as does the proceas whereby agency heads reconsider ALJ
decisions, Alternatively, the regulations may provide for
procedures that are in fact never used, Nowhere are the rules
about discovery stated. The factors that an agency uses to make
particular kinds of decisions are seldom reduced to regulations or
guidelines or made available through a system of adjudicatory
precedents. Essentially, a great deal of the substantive law and
procedure of the non-APA agencles is accessible only through the
institutional memory of the staff.
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developed scheme of precedents relating to that problem, the court must
reinvent an appropriate independent result.

For these reasons the Law Revision Commission recommends expansion
of the Administrative Procedure Act to govern the hearing procedures of
all state agencies,l8 Iﬁ order to accomplish this result, it 1is
necessary that the act be sufficlently flexible to accommodate all the
variant types of proceedings engaged in by the agencies. The
Commission believes that the proposed new California Administrative
Procedure Act achieves this objective, as explained below. O0f course,
there are special cases where & limited exception is warranted or a
special procedure is necessary. These cases are also noted bhelow, but
they conatitute the exception rather than the rule,19

Definit " "

As a rule, state agencies are easily ‘distinguiahed from local
agencies. In a few cases, however, there are hybrid types of agencies,
with the result that it 1s wunclear whether their administrative
adjudicationa are to be governed by the new Administrative Procedure
Act. The new act deals with these situations so as to effect the
broadest pessible coverage:

(1) If the agency 1s created or appointed by Joint or concerted
acticnr of the state and one or more local agencies, the new act

applies.20

18. This recommendation is limited to state agencies. Extension of
the hearing provisions of the Administrative Procedure Act to lecal
agencies is beyond the scope of the present study.

19. The existing Administrative Procedure Act by its terms applies to
specifically identified agencles and proceedings, whose hearings would
be conducted by personnel employed by the Office of Administrative
Hearingas. Gov't Code §§ 11500(a), 11501, TUnder the proposed atatute
this drafting technique would be reversed--the Administrative Procedure
Act would apply to all agencies, and hearings of all agencies would bde
conducted by Office of Administrative Hearings personnel unless
expressly excepted, The hearings expressly excepted are those not
presently governed by the Adminstrative Procedure Act,

20. This provision is drawn from 1981 Model Act § 1-102(1).

-10-
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{2) If the public entity 1s a local agency but existing statutes
make the current Administrative Procedure Act applicable to it, the
local agency is governed by the new act,21

The new act also authorizes local agencies voluntarily to adopt
the provisions of the new act. This may be useful for a local agency
' that needs administrative adjudication rules but does not have the
resources or desire to formulate its own procedural code. Adoption of
the new act will ensure the local agency of workable procedures that

satisfy due process of law.

Separation of Powers

Seﬁaration of powers doctrine requires that the heads of the three
branches of state government be autoncmous and independent in their

internal affairs.22

The Legislature, The Legislature 1s constitutionally and
statutorily vested with a number of adjudicative functions, such as
judging the qualifications and elections of its members and expulsion
of members,23 determination of ethics violations of members,2?
impeachment of atate officers and judges,25 and confirmation of
gubernatorial appointmenta.25 These judgments are politically
sensitive in nature, and the procedure for arriving at them is not

susceptible to formalization but must bé left to the political judgment

21. An example is school districts, which are governed by the existing
Administrative Procedure Act under Govermment Code Section 11501.

22. The scope of the exemption may depend on whether a rulemaking or
adjudicatory function of the government head is involved. The Law
Revision Commission has not yet reviewed the rulemaking function.

23. Cal. Gonst, Art, 4, § 5.

24, Gov't Code §§ B940-55 (Joint Legislative Ethics Committee).

25. Gal. Const. Art, 4, § 18.

26, See, e.g., Cal. Const., Art. 4, § 20 (approval by Senate of

gubernatorial Fish and Game GCommlssion appointees; removal by
concurrent resolution adopted by each house).
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of the Legislature based on its determination of the propriety of the
_procedure for each of these decisions.

Exclusion of the Legislature from coverage of the new act would
not frustrate the objective of a wuniform bhody of administrative
procedural law applicable to all state agencies, since the adjudicative
decisions made by the Leglslature are mnot the type that impact the

relations between the average cltizen and the state bureaucracy.

The Judicial Branch, The Jjudicial branch of state government

includes, besides the court system,2/ the Judicial Council,28 the
Commission .én Judicial &ppoin.tments,29 the Commission on Judicial
Perfurmance,3° and the_Judicial Criminal Justice Planning Committee, 31

With respect to adjudicatory functions of the agenciea within the
judicial branch: ' _

(1) The Judicial Council does not conduct constitutionally or
statutorily required adjudicatory hearings.

(2) The Commission on Judicial Appointments conducts hearings to
make judicial appointment confirmation decislons that are vested in the
discretion of the commission and are political 1in mnature. The
administrative adjudication provisions of the new act would Dhe
inappropriately applied to them.

(3) The Commission on Judicial Performance conducts judicial
misconduct and involuntary disability retirement hearings by procedures

whose formulation is conatitutionally vested in the Judicial

27, The court system in California consists of the Supreme Court,
courts of appeal, superior courts, municipal courts, and justice
courts. Cal. Const. Art. 6, § 1. '

28, GCal. Const., Art. 6, § 6.

29, Cal. Const, Art, 6, § 7.

30. Gal. Const. Art. 6, § 7.

31. Penal Code § 13830.
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Council,32

{(4) The Judicial Criminal Justice Planning Committee does not
conduct constitutionally or statutorily required adjudicatory hearings.

Since the judicial ©branch agencies either do not conduct
constituticnally or gstatutorily required administrative hearings, or
the hearings they de conduct are or should be constitutionally exempt,
the new Adminisfrative Procedure Act has been drafted to exempt the
entire judicial branch (met just the courts) from its applicaticn.

The Governor's Office, Although the Administrative Procedure Act
ias designed primarily for executive branch agencies, the head of the
executive  branch--the Governor and the Governor's  executive
office-—must be able to make the kinds of political decisions necessary
to run the executive ©branch effectively, free of adminiastrative
procedure act formalities In a way that appears appropriate to the
Governor. The Administrative Procedure Act maintains the integrity of
the Governor and Govemor"a office by exempting it from application of
the act.33

Ugiversitg of California
Article 9, Section 9 of the California OConstitution makes the
University of Californla Iindependent and free of 1legislative

control .34 Although the Commission's fundamental recommendation 1is

32, Cal, Const. Art. 6, § 18(h) {("The Judicial Council shall make
rules implementing this section and providing for confidentiality of
proceedinga."}. The Judicial Council Rules of Court provide procedures
at Rules 901-922, '

33, There are a few exceptions to this general rule. ©See, e.g., Bus.
‘& Prof, GCode § 106.5 ("The proceedings for removal [of apecified board
members] shall be conducted in accordance with the provisions of
Chapter 5 of Part 1 of Divislon 3 of Title 2 of the Government Code,
and the Governor shall have all the powers granted therein.")

34, Subdivision (a) of the section provides in relevant part:

The University of California shall constitute a public trust,
to be administered by the existing corporation known as "The
Regents of the University of California,” with full powers of
organization and government, subject only to such legislative
control as may be necessary to insure the security of 1its funds

- and compliance with the terms of the endowments of the university
and such competitive bidding procedures as may be made applicable
to the university by statute for the letting of construction
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that the new Administrative Procedure Act should apply to all agencies
of the state, it does not appear that the Univgrsity may be subjected
to the new act under this proviaion.33

Bagic due process constraints apply to rulemaking and adjudicatory
proceedings by the University of California as they do to all other
state agencies. The Commission's inquiry reveals that the University
has developed well-articulated notice and hearing procedures. Given
the constituticnal 1independence of the University, the Commission
recommends that the Leglslature not mandate that the University of
California be subject to the Administrative Procedure Act. '

Nonetheless, the procedures provided In the new Administrative
Procedure Act are reasonable, flexible, and satisfy basic due process
constraints, The Commisaion believes the procedures provided in the
new act are suitable for the University of California's adjudicatory
proceed;ngs. "The statute should make clear that the University may
voluntarily adopt the Administrative Procedure Act. Adoption of the
act by the University would promote the important objective of a
uniferm body of law applicable throughout the state. It would also
make consistent the University's internal goverﬁance with the
procedures the University must follow in its external relations with

the reat of state government,
CENTRAL PAREL OF ADMINISTRATIVE LAW JUDGES

-1 ound
Under existing California law, many types of adjudicative hearings
of many state agencies are conducted by administrative law Jjudges and
hearing officers employed by the Office of Administrative Hearinga in

contracts, sales of real property, and purchasing of materials,
goods, and services,

35. Cf. Scharf v. Regenta of the University of California, 234 Cal.
App. 3d 1393 (1991).
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the Department of General Services.3® However, most of the. major
state agencles employ their own administrative law judges and hearing
officers.37 The Law Revision Commission estimates that at least 95%
of the state's administrative law Judges and hearing officers are
employed by the adjudicating agencies rather than the Office of
Administrative Hearings. And this figure does not take into
consideration hearings conducted by agency heads, agency attorneys, and
agency lay experts, -

The Law Revision Commission has devoted substantial resources to
congideration of whether independent administrative law Jjudges,
employed by the O0ffice of Administrative Hearings or by a successor
central panel, should play a greater role in the California
administrative adjudication process. The Commission's conclusion, for
the reasons outlined below, is that there should not be a general
removal of state agency hearing personnel and functions to a central
panel. Any transfer of an agency's hearing functions to the central
panel should be specific to that agency and its functions and should be

based on a showing of the need for the particular transfer.

sto Central P alifornia
California was the first, and for many years the only,
jurisdiction in the United States to adopt the concept of a central
panel of hearing officers ‘lH'hO would hear administrative adjudications
for a number of different agenciea. The California central panel was
created in 1945 as a result of recommendations of the Judicial Gowumcil
for adoption of the Administ;'ative Procedure Act. The Judicial Council

recommended creation of a central panel to maintain a staff of

36, Gov't Code §§ 11501-2., The Office of Administrative Hearings has
identified 95 state and miscellaneous agencies for which it currently
conducts some or all adjudicative hearings.

37. Fach of the following major adjudicative agencies employs a
greater number of administrative law judgea or hearing officers than
the total number employed by the O0ffice of Administrative Hearings:
Board of Prison Terms, Unemployment Insurance Appeals Board, Department
of Industrial Relations, Workera Compensation Appeals Board, Public
Utilities Commission, Department of Social Services.
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qualified hearing officers available to all state agencies.38 The
Council pointed out that the central panel would create a corps of
gqualified hearing officers who would become expert in a number of
fields, yet who would not have a potential conflict of Interest with
the agency for which they conducted hearings and would impart an
appearance of falrness tc hearings. The Judicial Council also foresaw
some organizational efficlency in this arrangement.

Although the Judicial Council considered the possibility that
hearing officers couid be drawvn from the central panel for all agency
hearings, the report did not recommend this and the legislation that
- was enacted did not require use of the central panel by the larger
administrative agencles. While recegnizing that a complete separation
of functions would. be desirable in the larger agencies, "Any such
requirement would have produced such a dr&étic alteration 1in the
existing structure of some agencies, however, that 1t waa thought
unwise."39

The California system 1s generally considered a succesg. It has
been copied elsewhere and central panels are now in place in Colorado,
Florida, Iowa, Maassachusetts, Minnesota, Missourl, New Jersey, North
Carolina, Tennessee, Washington, and Wisconsin. Proposals for adoption
of the central panel system have recently been of_are currently being
considered in four other states of which the Law Revision Commissien 1s
aware——Hawaii, New York, North Dakota, and Oregon. Legislation is also
pending in Congress for a central federal panel.

nsg C ia Central e
With this favorable experience, a logical conclusion might be that
tﬁe central panel system should be expanded in California to cover all
administrative hearings. The main argument in favoer of broader use of
the central panel is that central panel administrative law Judges are
indeﬁendent ﬁf the agency and therefore are able to hold hearings that
are falr both 1in appearance and 1in fact. Other benefits of

38. Judicial Council of California, Tenth Biennial Report 11 (1944).

39. Report at 14.
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centralization are felt to be economy, efficiency, and improved working
conditions for administrative law judges.

The Law Revision Commission's study of the operation of the
central panel system in California and in the other jurisdictions that
have adopted it, including review of California’s major administrative
agencles not presently covered by the central panel, indicatea that
despite these potential benefits, there are a number of serious
objections to expansion of the central panel beyond its present scope
in California.40 _

First, there does not appear to be a compelling case for a general

removal of hearing officers to the central panel. The concept of

40. Among the concerns with expansion of the central panel that have
been expressed by various state agencies, the following are common:

(1) The agency deals in a specialized area for which special
knowledge and expertise is necessary, which could not be maintained in
a central panel setting.

(2) The agency has a high volume operation that must deal with
cases in a way far different from the typical central panel
administrative law judge hearing. ‘

{(3) The cases dealt with by the agency take months or even years
to complete, so0 they would not be appropriate for central panel
treatment.

{(4) The cases dealt with by the agency are time-sensitive, and the
agency nuat be able to control the administrative law judges in order
to control procesging of the cases,

(5) The agency manages federal funds, which are subject to
regulations requiring that the agency itself resolve the issues.

{6) The agency's board is charged with responsibility for deciding
igssues and the board itself hears the cases; the board doea not wish to
delegate this responsibility to a hearing officer, and removal of this
function to the central panel is inappropriate.

{7) The agency's hearing procedure is constitutiocnally exempt from
legislative control. ’

(8) The whole purpose of the agency 1s to be a neutral appeals
board; removing the hearing officers to a central panel will serve no
useful purpose.

(9) The agency's hearing officers are alse part-time legal
advisers; removal of the hearing officers will cause increased expense
for legal advice.

(10) The agency has used central panel ocfficers occasionally in
the past, but the experience was not wholly =atisfactory.

{11) The agency conducts informal hearings; it would be
inappropriate to formalize the hearings and a waste of money to have a
highly-paid administrative law judge conduct the informal hearings.-
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fairness and the appearance of falrness is sound in theory, but the
Commisgion's investigation did not reveal any evidence of unfairness or
a perception of unfairness in California.

Second, the various agencies are generally satisfied with their
- present 1in-house hearing personnel. They have tallored their systems
to their particular needs .and the hearing personnel appear to be
functioning appropriately.

Third, most of the agencies that employ a significant number of
in-house judges are themselves purely adjudicating agencies rather than
agencies with a mixture’ of prosecutory and adjudicatory functions.
Therefore, there 1s much less need to make their Jjudges independent.
This is true, for example, of the Workers' CompEnsafion Appeals Board,
the Unemployment Insurance Appeals Board, the State Personnel Board,
and the Department of Soclal Services when it adjudicates welfare
disputes between counties and welfare recipients.

Fourth, further centralization is unllkely to generate savings for
the state and it could increase costs for some agencies, The
Department of Finance in 1977 conducted a fiscal study of the concept
of statewide centralization of administrative law judges and concluded
it was not clear any savings would result.#l There 1s also no
concrete evidence from other central panel states of any significant
savings. One reason for this, besides the greater bureaucracy involved
in centralization, 1s the likelihood that centralization would lead to
a leveling upward'of'minimﬁm gqualifications and aalary ranges among the
wide range of lay and professional hearing officers'and adminigtrative
law judges that presently exists in state goveroment. There would also
likely be increased costs for some agencles in which administrative law
Judges serve several functions, acting as legal advisors as well as
. hearing officers; loss of these persons to a central panel would cause

the agencies to incur additional expense for legal costs,

41. California Department of Finance, Program Evaluation " Unit,
Centralized v. Decentralized Services: Administrative  Hearings
{November 1977). '
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Fifth, the agency charged with administering an area of state
regulation needs to be able to control the enforcement process. This
includes not only the timing of hearings but alsc the use of a hearing
officer familiar with the technicalities of the area and the policies
of the agency.

Sixth, each agency, its mission and needs, 1z wmique. The
Commission has foﬁnd that 1t is not poasible to generalize with respect
.to the central panel issue and the propriety of the central panel for
all agencies. Any recommendation for transfer of an agency’s functions
should be specific, based on & review of the individual agency and its

operations.

ROLE OF ADMINISTRATIVE LAW JUDGE

The existing administrative procedure act is based on a model of
fact—finding by an administrative law judge employed by the O0ffice of
Administrative Hearings.42 In general, the administrative law judge
holds a hearing, formulates a proposed decision, and transmits it to
the agency for which the hearing 1s held; the aséncy head may either
adopt the proposed decigion as its final decision, or reject the
decision and decide the case itself on the record.43

This procedural format of the division of responsibilities between
the administrative law judge and the agency head must be modified so it
is adaptable for use by all agencies and for all types of cases. This
includes agenciés that employ their own administrative law Judges,
agencies where the agency head is both the finder of fact and the
decision maker, and agencies that have lengthy hearings as well as

those whose hearings are brief,

42. For a more detailed description of proceedings under the existing
administrative procedure act, see 0ffice of Administrative Hearings,
"Outline of Administrative Practice before the 0ffice of Administrative

Hearings" (March 1989).

43. Gov't Code § 11517.
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The basic device used in the proposed law to build sufficient
flexibility into the new administrative procedure act to accommodate
the wide range of hearings by state agencies is authority for an agency
to adopt'regulations allowing it to depart frﬁm the basic procedure at
certain key points. The regulation process will ensure that any
deviation from the main line administrative procedure is publiely
propoged, considered, and adepted, and is accessible as a published and
compiled governing instrument, while atill allowing the individual
agency to build in necessary variations,44

The proposed law is based on the exlsting administrative procedure
act, with several concepts drawn from the 1981 Model State APA, and
variéus exceptions to accommodate the existing practices of state
agencies not covered by the administrative procedure act, The
Commission believes the approach of the proposed law, outlined below,
has the necessary flexibility to enable all state agencies to conduct
their administrative hearings under one fundamental procedure.

‘(1) Each agency head decides whether the hearing in an
administrative adjudication by that agency will be conducted by an
administrative law judge or by the agency head itself. The agency head
may, instead of sitting en banc, divide inte panels, or delegate the
hearing function to a person charged with that responsibility.
However, & hearing of a type for which an administrative law judge from
outside the agency is presently required by statute would continue to
be heard by an independent administrative law Judge, ordinarily
provided by the Office of Administrative Hearings., |

{2 If the agency head conducts the 'hearing, ‘the agency head
issues a final decision within 100 days after the end of the hearing.
An agency whose hearings are more complex may adopt a regulation
permitting more time; an agency whose hearings require less time or
which are required by federal 1aﬁ to be rendered within a shorter
period may adopt a regulation permitting less time.

44, See discussion of "Modification of Law by Agency Regulation”,
Supra.
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(3) If an administrative law judge conducts the hearing, the
administrative law judge renders a proposed decision within 30 days
after the end of the hearing. Again, the agency may wvary the time
within which a proposed decision is required.45 The agency head
receives the proposed decision and has 100 days within which to act on
it--either to adopt it, modify it, or commence review proceedings on
it.  This period also can be varied by regulation depending on the
" needs of the agency.45 A pfopoaed decision that is not acted on by
the agency within the required period becomes a final decision by
operation of law. '

(4) Either a proposed decision or a final decision is subject to
administrative review in the discretion of the agency. This reverses
the general rule under existing law that an ﬁppeal to the agency head
iz available as a matter of fight, with its attendant expense. The
agency would have authority to review some but not all 1ssues, or to
preclude further adminiatrative review outright. Where review is
provided, an agency would have 'authority to delegate the review
finction to subordinate employees,

In order to avold unnecessary review procedures, the proposed law
provides expeditious means of correcting mistakes and technical errors
in the decision. In the review process, the reviewing authority is
limited to a review of the record, éxcept for newly—discovered evidence
or evidence that was otherwise unavailable at the time of the hearing.
This will ensure that the parties to the administrative proceeding are

not unduly exposed to-the time and expense of a second formal hearing

process, In addition, since the presiding officer at the hearing has
had the opportunity to ohserve the witnesses, the presiding officer’'s

45, Varlance would not be available in hearings required to be
conducted by an administrative law judge employed by the O0ffice of
Administrative Hearings. Existing law requires a proposed decision
within 30 days, and that requirement would be unchanged. Gov't Code §
11517(b).

46. Again, a variance would not be available unless the proposed
decision 1s rendered after a hearing required to be conducted by an
administrative law judge employed by the Office of Administrative

Hearings.
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credibility determinations bhased on observation of demeanor and the
like are entitled to great weight on review.%7

The end result of administrative review is either issuance of a
final decision or a remand for further hearings within 100 days or
cther period adopted by sagency regulatin:.tn.""'8

IMPARTIALITY OF DECISION MAKER

Fairness and due process are ensured in administrative
adjudication by the basic requirement of impartiality of the decision
maker. The Commission recommends codification of five fundamental
elements of impartiality in the Administrative Procedure Act: (1) the
decision should be based exclusively on the record in the proceeding,
'(2) ex parte communications to the decision maker should be prohibited,
(3) the decision maker should be free of blas, (4) adversarial
functions should be separated from decision making functions within the
agency, and (5) decision making functions should be insulated from
adversarial command influence within the agency. Each of these

elements 1s elaborated below.

Exclusivity of Record

47, The great weight regquirement for credibility determinations would
be applied only indirectly, as a factor in any judicial review of the
administrative decision. This requirement would codify in Californta
the general rule applied in federal cases, as well as in a number of
state agencies. Universal Camera Corp. v. N.L.R.B., 340 U.S8. 474
{1951) (federal Administrative Procedure Act); ILamb v. W.C.A.B,, 11
Cal. 34 274, 281, 520 P.2d 978, 113 Cal. Rptr. 162 (1974) (Workers'
Compensation Appeals Board); Millen v. Swoap, 58 Cal., App. 3d 943, 947,
130 Cal. Rptr. 387 (1976) (Department of Sccial Services); Apte v.
Regents of Univ. of Calif., 198 Cal. App. 3d 1084, 1092, 244 Cal. Rptr.
312 (1988) (University of California); Precedent Decisions P-B-10,
P-T-13, P-B-57 (Unemployment Insurance Appeals Board); Labor Code §
1148 (Agricultural Labor Relations Board).

48, The 100-(1:@3}r period could not be varled in the case of a hearing

required to be conducted by an administrative law judge employed by the
Dffice of Administrative Hearings.
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Existing California case law requires that the decision be based
on the factual record produced at the hearing.%? Both the federal50
administrative procedure and the model state®l administrative
procedure statutes codify this aspect of due process, and the proposed

legislation does the same for California.

However, some agencies rely on the speclal factual knowledge and

expertise of the decision maker in the area, and in fact agency members
may be appointed for Jjust this purpose. The proposed law addresses
this sitvation by permitting evidence of record to include factual
knowledge of the decision maker and other supplemental evidence not
produced at the hearing, provided that the evidence is made a part of
the record and all parties are given an opportunity to comment on it,

Ex Parte Communications
While existing California law is clear that factual inputs to the

decision maker must be on the record, it is not clear whether ex parte
contacts concerning law or policy are permissible,®2 Existing
Government Code Section 11513.5 prchibits ex parte contacts with an
administrative law Jjudge employed by the O0ffice of Adminiatra.tive
Hearings, but 1is silent as to the majority of administrative
adjudications in California that do not fall under it. In some B8state

agencies ex parte contacts are tolerated or encouraged,>3

49. See, e.g., Vollstedt v. CGity of Steckten, 220 Cal. App. 3d 265,
269 Cal., Rptr. 404 (1990). See alsoc Asimow, Toward a New California
Administrative Procedure Act: Adjudication Fundamentals, 39 UCLA L.
Rev. 1067, 1126 (1992),

50. 5 U.S.C. § 556(e).
S1. 1981 Model State APA § 4-215(d).

52. See Asimow, Toward a New California Administrative Procedure Act:
Adjudication Fundamentals, 39 UCLA L. Rev. 1067, 1128 (1992).

53. See Asimow, Toward a New California Administrative Procedure Act:
Adjudication Fundamentals, 39 UCLA L, Rev. 1067, 1130 (1992). Some,
such as the California Public Utilities Commission, have developed
elaborate ex parte prohibitions tailored to their specific needs.

~23-




Staff Draff e

Fundamental fairneas in decisjion making demands that any arguments
to the decision maker on law and pelicy be made openly and be subject
to argument by all parties. The proposed legislation prohibits ex
parte communicétiona with the decision maker, subject to several
qualifications necessary to facilitate the declsion-making process:

(1) The ban on ex parte communications would not apply to a
nonprosecutorial proceeding, such as an individualized ratemaking or
initial licensing decision. Although these are trial-type proceedings,
they involve a substantial element of policy determination where it may
be important that the decision maker consult more broadly than the
immediate parties to the proceeding.

(2) The _decision maker should be allowed the advice and assistance
of agency perscmmel. This may be critical in a tec‘h.nical_ area where
the only expertise realistically available to the decision maker 1is
from personnel within the agency that 1s a party to the proceeding.
However, the decision maker would not be allowed to consult with
personnel who are actively involved in prosecution of the
administrative proceeding, 54

{3) Discussion of noncontroversial matters of practice or

procedure is permissible,

Where an improper ex parte contact has been made, the proposed
legislation provides several curative devices. A decision maker who
receives an improper ex parte communication muat place it on the record
of the proceeding and advise the parties of it, and .the parties are
allowed an opportunity to respond. To rectify cases where the ex parte
communication would unduly prejudice the declsion maker, the ex parte
communication could be grounds for diaqualification of the decision 7
maker. In such a case, the record of the conimunicatlon would be sealed

by protective order of the disqualified decisfonmaker.

Bias _
The existing California Administrative Procedure Act makes clear
that a decision maker may be disqualified if unable to "accord a fair

54. See discussion of “S‘epara'tion of Functions”, infra.
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and impartial hearing or consideration".3® The proposed law would
recodify this standard in the more concrete traditional terms of "bias,
prejudice, 1nterest",56 and imports from the Code of Civil Procedure a
few key criteria of  @particular relevance to administrative
adjudication.57

Notwithstanding actual blas, existing law adopta a "ruler of
necessity” that if disqualification of the decision maker would prevent
the agency from acting (e.g., Eausing lack of a quorum), the decision
maker may nonetheless participate. The proposed law addresses this
problem with a provision drawn from the Model State Administrative
Procedure Act that disqualifies the decision maker and provides for
substitution of another person by the appointing authority,38

Separation o

Existing CGalifornia satatute and case law on separation of
functions is unclear.?9 To ﬁvoid prejudgment, the decision maker
should not have served previously in the capacity of an investigator,
prosecutor, or advocate in the case, Nor should a person assisting or
advising the decisionmaker have gserved in that capacity. The proposed
law codifies these principles,

55. Gov't Code § 11512{c).

56. The proposed law would alsc permit an agency to provide bdy
regulation for peremptory challenge of the decision maker regardless of
bias. The Workers Compensation Appeals Board provides for a peremptory
challenge, 8 Cal. Code Reg. § 10453.

57. The bias atandard is circumscribed by  a specification of
characteristics that do not constitute bdlas, including cunltural facters
affecting the judge, prior expresaions of the Judge on legal and
factual issues that arise in the proceeding, and involvement in
formulation of the laws being applied in the proceeding., Code Civ,
Proc. § 170.2. ' ‘

S8. 1981 Model State APA § 4-202(e)-(f).

59, See discussion in Asimow, Toward a New California Administrative
Procedure Act: Adjudication Fundamentala, 39 UCLA L. Rev. 1067, 1168-70
{1992).
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As a practical matter, the separation of functions requirement
- ecould eripple an agency in a number of situations, due to staffing
limitations. The proposed law addresses these situations specifically:

(1) Agency personnel may confer in making preliminary
determinations such as ?hether probable cause exists to 1ssue an
initial pleading. The proposed law makes clear that this sort of
involvement does not render a person unable ultimately to decide the
case.,

(2 A lengthy nonprosecutorial case guch as individualized
ratemaking or power plant siting may continue for years while agency
personnel transfer from one type of function to another within the
agency. The proposed law allows violation of the separation of
functions principle in nonprosecutorial cases where the contrary
function occurred more than one year before the decision making.

{3) A nonprosecutorial case may involve specialized. technical
issues for which the decision maker needs advice that 1s available only
from an agency employee who has alsc been involved in other aspects of
the case. The proposed law would allow such technical advice to be
given, provided it is svmmarized in the record and made available to
all parties.

(4) Prosecutﬁrial personnel must be able to advise the decision
maker concerning aspects of a settlement proposed by the prosecution.
The proposed law recognizes this situation.

(5) Drivers' licensing cases are so voluminous that to require
separation of prosecution and hearing functions by the Department of
Motor Vehicles would 5rid16ck the sgystem, The proposed law exempts
drivers' licensing cases from the separation of functions
requirements. The exemption iz limited in scope and would not extend
to other types of operators' certificates, such as schooclbus driver

certificates.

Command Influence

A corollary of the separation of finctions concept is the
requirement that the decisiommaker should not be the subordinate of an
iﬁveatigator, prosecutor, or advocate in the case, for fear that their
relative positions within the agency will allow the adversary to
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dictate the result to the decision maker. The proposed law codifies
the command Influence prohibition.

The command influence prohibition may pose difficulties for a
small agency that has 1nsufficient personnel to avoid  using a
subordinate as a hearing officer. The proposed law makes clear that in
such a case the agency head may go outside the agency, for example to
the Office of Adminisfrative Hearings, for an alternate hearing officer.

THE ADJUDICATION PROCESS

Modification of Statute by Regulationb®

The proposed law sets out a basic procedure for the adjudicative
process that 1s complete in itself. The procedure builds on the 1945
California APA,61 which 1is widely applicable in California
agencies.52 Howevet, because of the expanded ﬁcope and application of
the proposed law, there will be some procedural details that are not
appropriate for all agencles. For this reason, the proposed law
permits an agency to modify key aspects of its administrative procedure

‘or té provide that certain provisions of the new law are inapplicable

te the agency.53
There are two significant limitations on the ability of an agency
to modify specified aspects of the proposed law by regulation.

60. See also general discussion, "Modification of Law. by Agency
Regulation", supra. '

61. Gov't Code §§ 11500-11529.

62. For a current 1listing of administrative hearings in which the
California Administrative Procedure Act is applicable, see California
Administrative Hearing Practice, Appendix A: Table of State-Level
Adjudicatory Activities (Cal. Cont. Ed. Bar, Supp. 1991). '

- B3, Major areas where agency modification 1is permitted include

declaratory decisions, emergency adjudicative proceedings, pleading and
scheduling detalls, discovery, prehearing conference, and detalls
concerning the conduct of the hearing {including evidence and burden of
proof).
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First, the modification option is frequently not available in
proceedings that are currently governed by the 1945 California APA.64
The ocppertunity for modification is generally not necessary in those
proceedings since the proposed law is based uvpon them. Restricting
modification 1in this situation will alsc promote uniformity of
administrative procedure among Bstate agencies--one of the chlef goals
of the proposed law.

Second, any modification must be done by regulation through the
rulemaking provisions of the Administrative Procedure Act.5> This
process will ensure the opportunity' for participation of interested and
affected parties in the procedures of the agenciez with which they are
involved, It will also ensure that any variations from the statutory

procedure are embodied in regulations that are accessible to the public.

e and d 8

Terminology, Existing administrative procedures in California
employ a wide var:lety of terminclogy to describe the parties and their
pleadings. Theae include "accusation", "statement of 1ssues", "order
initiating investigation", "notice of defense"”, "“appeal"”, "notice of
adverse action”, and "petition for hearing”. The proposed law
standardizes the terminclogy. The parties to an administrative
adjudication are the agency and the respondent; their pleadings are the
initial pleading and the responsive pleading.

‘Injtiation of proceedings. The proposed law makes clear that a

proceeding is 1initiated by the agency having Jjurisdiction owver the

" matter, either on its own motion or in response to an application from

a person. To encourage agency responsiveness to applications for

64. There are a few modification opportunities available even to
existing Administrative Procedure Act agencies. See, e.g., proposed
Sections 641.310 (declaratory declisicn) and 648.310 {burden of proof).

65.  Government Code §§ 11340-11356,
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agency action, the proposed law reguires the agency within 30 days to
acknowledge receipt of the application and provide contact information,
and within 90 days to act on the application, either by granting or
denying_ it or by commencing an adjudicative proceeding in response.
The proposed law makes clear that a third party does not have a right
to compel an agency to prosecute a case. An agency 1s permitted to
modify these requirements by regulation, and a special statute may
provide a different rule for a specific situation.66

Service, First class mail is generally permitted for notices, and
the proposed - law adds flexlbility by authorizing other means of
notification such as delivery service and facsimile transmission.
However, service of the initial pleading and notice must be by
reglstered or certified mail or peracnal service. This requirement
would not apply where the respondent has previously appeared in the
same or a related proceeding; service in a proceeding before an appeals

beard, for example, could be by first class mail or other means.

Amendment of pleadings. The 1945 California APA allows amendment
of the initial pleading.57 The law is silent concerning amendment of

responsive pleadings, and there is doubt about the propriety of
amendment of pleadings outside of the 1945 California APA.658 The
proposed law makes clear that both the initial pleading and the
responsive pleading may be amended or asupplemented at will before'
commencement of the hearing, subject to the right of the other party to
prepare a case in response, After commenﬁement of the hearing,

amendments are discretionary with the presiding officer.

66. E.g., Bus. & Prof. Code §§ 10086 (hearing must commence within 30
days after request to Real Estate Commissioner); 11019 <(hearing must
commence within 15 days after request to Real Estate Commisaioner).

67. Gov't Code §§ 11507, 11516.

68. See discussion in Asimow, The Adjudication Process 16 fn. 30 {Oct.
1991).
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Conitinuances
The 1945 California APA includes a special proceeding for judicial

review of an agency decision to deny a request for a continuance of an
adﬁinistrative proceeding.69 Denial of a continuance i1s potentially
no more prejudicial to a person that is the subject of agency action
than any other adverse declsion in the hearing process, and should not
require an early and separate judicial review. In the intereat of
judicial  economy, the proposed law eliminates the special appeal fof
denial of a continvance. Instead, an appeal on this issue is made with
other matters judicially reviewable at the end of the administrative .

adjudication process.

Intervention
The 1945 California APA is not clear on the right of a third party

to intervene in an administrative adjudication. Yet situations do
arise when an administrative adjudication wiil affect the legal rights,
duties, privileges, or immunities of a person who has not been made a
party to the proceeding. In such a situation, the proposed law would
permit Intervention by the affected party if the intervention will not
impair the interests of justice and the orderly and prompt conduct of
the proceedings. Thias determinatipn iz vested in the presiding
officer, and the presiding officer's decision 'ia final and
nonreviewable. The presiding officer may impose appropriate conditions
on intervention, such as limiting the issues addressed by the
intervenor, regulating discovery and cross-examination by the
intervencor, and 1limiting the Antervenor's involvement in settlement

negotiations.

scove & Subpo s

69. Gov't Code § 11524(c). The special provision does not apply to
the Department of Alcoholic Beverage Contrel.
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The 1945 California APA provides for limited discovery in
administrative adjudicgtinns.7° The Commission believes the extensive
discovery avallable in civil proceedings 1is inappropfiate for
‘administrative adjudications, which should be simple, quick, and
inexpensive. For thils reason the proposed law continues the limited
discovery approsch of existing law, subject to a number of minor
changea,71 and broadens its application to all agencles. This would
not preclude an agency from providing by regulation for more extensive
discovery 1f appropriate to the type of case administered by that
agency, or from otherwise regulating discovery, for example by
providing for protection of confidential information or other
privileges,

Under the 1945 Galifornia APA an agency has broad subpoena
authority.?2 The proposed law continues this authority and extends it
to the other state agencies, as well as to attorneys of the parties as
in civil practice; the proposed law adds provisions clarifying
procedures for quashing a subpoena once 1ssued. In addition, the
proposed law permits the respondent to request issuwance of a . subpoena
duces tecum for production of a document at any reasonable time and
place, rather than only -at the hearing. This will enable the
respondent adequate time to prepare and help avold the need for a

continuance.

70. Gov't Code §§ 11507.5, 11507.6, 11507.7, 11511; State cof
California ¥. Superiocr CGourt, 16 Cal. App. 3d 87, 93 Cal. Rptr. 663
(1971).

71, For example, a recent case has questioned the fairness and
constitutionality of the existing provision that the agency can refuse
to authorize the respondent to depose an unavailable witness. Gov't
Code § 11511; Blinder, Robinson & Co. v. Tom, 181 Cal, App. 3d 283, 226
Cal. Rptr. 339 (1986). The proposed law addresses this point by
vesting the decision in the presiding officer, 1if one has been
appointed, instead of the adversary, with notice to the adversary.

The proposed law filla a gap in existing statutes by making clear
that a party on whom a discovery request 1s served has a continuing
duty to disclose any supplemental matter on learning of it.

72, Gov't Code § 11510.
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Under existing law, discovery disputea between the parties are
referred to the éuperior court for resolution and enforcement. To
expedite the discovery process, the proposed law veats this matter in
the presiding officer.

Prehearing Conference
- The proposed law makes the prehearing conference, presently

available 1in proceedinés before 1945 California APA agencies,
applicable to all state agencies, subject to the ability of an agency
to control its use by regulation. The proposed law adds the following
features deaigned to enhance the effectiveness of the prehearing
process:

(1) The conference may be conducted by telephone or other
electronic means,

(2) A party who fails to attend the conference may be held in
default,

(3} The conference should serve as a forum for exchange of
discovery information,'where appropriate.

{4) The conference should offer the opportunity for alternative
dispute resolution, and where appropriate be converted into ‘a
conference adjudicative hearing.

The prehearing conference is conducted by the presiding officer
who will ‘preside at the hearing. Setﬁlement poseibilities may be
explored at the prehearing conference. If it appears that there is a
possibllity of settlement, the preposed law allows the presiding
officer tb order a separate mandatory settlement conference, to be held
before a different settlement judge, if one is available. Offers of
compromise and settlement made in the settlement conference are
protected from disclosure to encourage open and frank_exchanges in the

interest of achiéving settlement,

Declaratory Decl
' Declaratory relief may be & useful means by which a person may

obtain fully reliable information concerning application of agency
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regulations to the person's particular circumstances. The federal
~ administrative procedure act provides for declaratory ordera,73 as do
modern state statutes,’4 However, California 1law includes no
provision for administrative declaratory relief because the concept was
virtually unknown in 1945,

The preposed law creates, and establishes all of the rgquirements
for, a speclal proceeding to be known as a "declaratory declsion"
proceeding. 1Its purpose is to provide an inexpensive and generally
available avenue for obtaining advice from an administrative agency.
Issuance of a declaratory decision is discretionary with the agency.
Procedural details may be provided by agency regulation. The Office of
Adminigstrative Hearings 1is 'charged with promulgation of model
regulations that are applicable umless different rules are aﬁopted by

an Aagency. The.agency may choose to preclude a declaratory decision by'

regulation if it appears that a declaratory- decision is inappropriate
for the matters administered by it.

Under the proposed law a declaratory decision is available only in
cagse of an actual controversy, and 1lssuance of a declaratory decision
is discretionary with the agency. The general rules of adminiatrative
hearing practice are inapplicable, since there 1is no fact-finding
involved--only application of laws or regulations to a prescribed set
of facts, A declaratory decision haé the same status and binding

effect as to those facts as any other agency decisiom,

Settlement .
An agency has implied power to settle a case,’3 The proposed law
codifies this rule, and makes clear that an agency head may delegate

73. TFederal APA § 554(e).
74, Cf. 1981 Model State APA § 2-103.

75. Rich Vision Centers, Inc. v. Bd., of Medie. Exam., 144 Cal. App. 3d
110, 192 Cal. Bptr. 455 (1983).
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the power to approve a settlement.’® This resolves the difficulty
under the 1945 California APA that the agency head is required to
approve a settlement but in many cases the agency head 1s a body of
part-time appointees unable to meet and consider the settlement for a
congiderable period of time. The proposed law also makes clear that a
settlement may be made before or after 1issuance of the initial

pleading, except in an occupational licensing case,?7

Alternatlv t o

"Alternative dispute resolution techniques, such as mediation and
arbitration, offer the potential of substantial savingas of time and
money in administrative adjudication. Federal administrative procedure
in recent years has made effective use of alternative dispute
resolution,78 and in 1990 Ccongress amended the federal APA to require
agencies to explere and wutilize alternative dispute resolution
techniques in all agency functions.’? The 1945 California APA 1is

silent on the matter.

There is broad suppert for alternative dispute resolution in the
administrative adjudication area, 50 A negotiated outcome is
preferable in most situations to the costly, time-consuming, and
difficult process of adjudication and Jjudiclal review. The Law
Revision Commission recommends that alternative dispute resclution be

fogtered in California administrative adjudication by statutorily

76. Power to settle licensing cases before the Department of Soclal
Services has been delegated a0 that settlements can be approved on the
spot.

77. An occupational licensing cage may be settled only after issuance
of the initial pleading in order to ensure that the disciplinary action
is a matter of publie record.

78. See discussion in Asimow, The Adjudication Procesa 45-47 (Oct.
1991),

"79. Administrative Dispute Resoluticn Act, P.L. 101-552.

80. See discuasion in Asimow, The Adjudication Process 44-45 (Oct.
1991), '
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recognizing these technigues and encouraging agencies teo put in place
feasible mechanisms to facilitate them,

The proposed law makea clear that all agencies have authority to
refer cases, with the consent of the partiea, for mediation or for
binding or nonbinding arbitration by neutral dispute resolution
personnel. Mediation communications are kept confidential just as such
commmilcations remain confidential 1in civil proceedings,31 and
reference to nonbinding arbitration activities 1s inadmissible in a
subsequent de novo proceeding. The 0ffice of Administrative Hearings
is charged with responsibility to develop model regulations for
alternative dispute resclution proceedings that govern disputes
referred to alternative dispute resolution unleas meodified by the
agency. The Commission believes these provisions will advance the
proapects for alternative dispute resolution -in California
adminisgtrative adjudications.

Conference Hear 8

The standard formal adjudicatory hearing.procedure under the 1945
California APA may be inappropriate for some types of decisiona. In
some respects the. administrative adjudication process has become too
Judicialized and toc imbued with adversary behavior to provide an
efficient administrative dispute resolution process.82

To address this concern, the proposed law permits agenciea to
resolve matters involving only a minor sanction or matters in which
there 1is no factual dispute by means of a conference adjudicative

hearing proceas, drawn from the 1981 Model State APA.83 This process

81, Ewvid. Code § 1152.5.

82. 8ee discussion in Asimow, The Adjudication Process 87-91 (Oct.
1991).

83. 1981 Model State APA §§ 4-401-3. The notion of establishing
alternate adjudicative procedures is found in some of the more recent
state acts, including Delaware, Florida, Montana, and Virginia. Bills
have been introduced in Congreas to amend the Federal APA by creating
more than one type of adjudicative procedure. See also 31 Admin. L.
Rev., 31, 47 (1979).
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would also be avallable to an agency that specifies classes of cases
where 1t would be appropriate, provided use of the conference process
would not violate due process requirements for those cases. '

A Justification for providing a less formal alternate procedure is
that without it, many agencies will eilther attempt to cbtain enactment
of statutes to establish procedures specifically designed for them, or
will proceed "informally" in a manner not spelled out by any astatute.
As a consequence, wide varilations in procedure will occur from one
agency to another, and even within a single agency from one program to
another, producing éqmplexity for citizens, agency peraonmel and
reviewing courts, as well as for lawyers. These results have already
hﬁppened, to a considerable extent, ﬁt both the state and federal
levels.

The proposed conference hearing process is a simplified
administrative adjudication, invelving no prehearing conference or
discovery. At the hearing the presiding cofficer regulates the courase
of proceedings and limits witneséeé, testimony, evidence, rebuttal, and
argument. Crogss—-examination is ordinarily not permitted, and a
conference hearing should only be used in a case that is susceptible of
determination without the need for substantial cross-examination.

"Thus a conference hearing is essentlally just that--a conference
that lacks courtroom drama but nevertheless provides assurance that the
igsues will be aired, an unblased declsionmaker will make a decision
based exclusively on the record of the proceedings, the decision will
be explained, and it will be reviewed by a higher-level decisionmaker
(such as the agency heads)."84

The confer‘e;nce heariﬁg may be particularly useful in a number of

situations:83

84. Asimow, The Adjudication Process 93 (Oct. 1991).

85. See discussion in Asimow, The Adjudlcation Process 94-97 {(0ct,
1991). -
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—-=Where there 1s no disputed issue of fact but only a question of
law, policy, or discretion.

——4A decision to deny a discretionary permit, grant, or license
where a hearing is required by statute or due process of law.

—Various land use planning and environmental deﬁisiona.

—An individualized ratemaking case.

—Tax adjudications conducted by the State Board of Equalization.

Emergency Decision

' In some circumstances there is a need for an agency to take
immediate action for the protection of the public, If there is serious
sbuse that causes immediate and irreparable physical or emotional
injury to a ward in a child or elder care facility, for example, an
agency may need to act quickly to remove the ward or close the facility
or temporariiy suspend its liéense. A court restraining order or
injunctive relief may be unavailable as a practical matter in such a
situation,

The 1945 California APA does not recognize the need of an agency
to make a quick decision in an emergency situation, although a few
special statutes provide individual agencies the ability to act guickly
in cases of necessity.86 All agencies should have the same power to
act in a genuine emergency that jecpardizes the public health, safety,
or interest.

The proposed law permits _an  agency to sadopt &8 regulation
authorizing emergency action where there is immediate danger to the
public health, safety, or welfare., Under the emergency proceeding the

affected pergson is given notice and an opportunity to be heard before

86. Existing emergency procedures include Section 11529 (medical
licensee), Bus. & Prof. Gode § 6007(c) {attorney), Bus, & Prof. Code §
10086(a) (real estate licensee}, Health & Saf. Code §§ 1550 (last T},
1569.50, 1596.886 (health facilities and day care centers), Pub. Util.
Code § 1070.5 {trucking license), and Veh., Code § 11706 (DMV license
suspension). ‘
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the agency acts, if this 1s feasible, The notice and hearing may be
telephonic or by other electronic means.

The emergency decision is limited to interim, temporary relief,
and 18 subject to Iimmediate administrative and Judicial review.
Issuance of the emergency relieéf does not resolve the underlying issue,
and the agency must proceed promptly to determine the basic dispute by
astandard administrative adjudication processes.

Consolidation and Severance

The-1945 California APA contains no provisions allowing agencies
to consolidate related cases or to sever issues in a case that could be
more economically handled in several parts. The proposed law follows
the consolidation and severance procedures of the Code of Civil
Procedure,37 which have worked well in practice in ecivil cases.
Control of conasolidation and severance 1ssues 18 vested 1n the

presiding officer or administering agency.

ear ycedure

Tranacripts, The 1945 California APA requires reporting of
proceedings by a stenographic reporter, except that on consent of all
the parties, the proceedings may be reported phonographically. With
the improvement of the quality of electronic recording, and with the
use of multi-track recorders, monitors, and trained hearing officers,
the problems of electronic recording are minimized, and the cost saving
may be substantial. For these reasons the proposed law permits an
agency to provide electronic recording of proceedings Iin all cases,
The presiding officer would have authority to require stenographic
reporting in an appropriate situation, and a party could require it at

the party's own expense.

87. Code Civ. Proc. § 1048.
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Telephone ea The 1945 California APA contemplates a
hearing at which all perscns involved are physically present at the
hearing. However, considerations of distance, illness, or other
factors may mske physical attendance at the hearing difficult.
Moreover, an in-person hearing may require parties or witneasga to sit
and walt for long peribds of time. In such situations, it makesa sense
to take testimony telephonically. The Unemployment Insurance Appeals
Board makes use of telephone hearings with a great amount of success.38

The proposed law permits a hearing to be conducted by conference
telephone call, video-conferencing, or other appropriate
telecommunications technolegy, provided all participants are audidle to
each other. A party may object to a telephonic hearing on a showing
that a éredibility determination is important to the case and that the
telephone hearing will impair a proper determination of credibility.

-lgte;p;ete;é, Existing provisions for interpreters for
langunage-disabled part:les89 are expanded by the proposed law to
include language-disabled witnesses.

Cpen hearings, The 1945 California APA is silgnt on the issue
whether an administrative hearing is open to the public, The general
assumption is that hearings are open, and there is authority that this
is a matter of due process.?9 The proposed law makes clear that a
hearing is generally open to the public, subject to special statutes
such a8 those protecting trade secrets or other confidential or
privileged matters, or those protecting child victims and witnesses,

88. See discussion in Asimow, The Adjudication Process 106-107 (Oct,
1991). '

89. Gov't Code §§ 11500(g), 11501.5, 11513(d)-(n).

90. See discussion in Asimow, The Adjudication Process 109 {(Oct, 1991).
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Evidence

Under the 1945 California APA technical rules of evidence are
inapplicablé——any relevant evidence 1s admissible if it 1s the type on
which responsible persons are accustomed to rely In the conduct of
serious affaira.?l The reasons for adoption of this rule in 1945 were
that many parties are unrepresented by counsel in administrative
adjudications, and that the protections of the rules of evidence
designed for fact-finding by 1lay Jurles are unnecessary in
administrative decision making by experts in the field.?2 These
reasons are sound to this day, and the proposed law preserves the hasic
rule of broad admissibility, subject to the right of an agency by
regulation to require adherence to technical rules of evidence.

The proposed law codifies a few key exceptions to the general rule
of admissibility. Existing law permits the presiding officer to
exclude irrelevant and unduly repetitious evidence.?3 This authority
should be broadened so that the presiding officer also has discretion
to exclude evidence that contributes little to the result but promotes
delay and confusion. The proposed law adopts the standard of Evidence
Code Section 352, which provides for exclusion of evidence whose
probative value ia substantialiy ocutweighed by the probability that its
admisaion will necessitate undue consumption of time or create
substantial danger of confusing the 1ssues.

Where evidence is based on a method of proof that is not generally
accepted as reliable in the scientific community, rules applicable in
civil 1litigation require exclusion of the evidence.9% This principle
has. been applied in administrative adjudication as well,95 and the

g1, BGov't Code § 11513{c).
92. Judiclal Gowmecil of California, Tenth Biennial Report 21 (1944).
93, Gov't Code § 11513(c).

94, See discussion in Asimow, The Adjudicative Process 61-63 (October
1991).

95. Seering v. Dept. Social Services, 194 Cal. App. 3d 298, 239 Cal.
Bptr. 422 (1987).
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proposed law codifies it. The factfinder should not be compelled to
welgh In each case the probative value of testimony that 1s based on
methodologies not recognized as scientifically reliable—this is a
speclific instance of evidence that does not satisfy the general
requirement that it 1s the sort of evidence on which responsible
persons are accustomed to rely in the conduct of serious affairas.

The 1945 Galifornia APA permits use of affidavits as evidence,
with notification of the intent to introduce the affidavit at least 10
‘days before the hearing.96 The affidavit procedure is useful, and the
proposed law extends it to all state agencies, subject to the right of
an agency to limit use of affidavits by regulation. The 10 day notice
requirement 1is extended to 15 days, to give the opposing party an
adequate opportunity to retain counsel and respond by cross—examination
or otherwisge.

Under the 1945 California APA, hearsay evidence may be'uéed for
the purpose of supplementing or explaining other evidence, but 1s not
sufficient in itself to support a f:lnding.97 The proposed law extends
this provision (known as the "residuum rule") to other agencies as
well, subject to the right of an agency to adopt a different rule by
regulation., The residuum rule is desirable as a general matter because
it forces the use of reliable evidence, which may be particularly
important in an administrative adjudication in which the sanction. is
severe, such as a license revocation.

The proposed law also makes clear that the residuum rule‘can be
raised for the first time on judicial review. Existing law 1s unclear
on this matter,%® It may not be apparent until the initial decision
js issued that a finding on a particular matter has been based
exclusively on hearsay evidence,

It 1s not clear whether the evidentiary rulings of the presiding

officer are subject to administrative review. An argument can be made

96, Gov't Code § 11514,
07. Gov't Code § 11513(c).

08, See discussion in Asimow, The Adjudication Process 71-73 (1591).
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that the rulings are conclusive.?? The proposed law makes c¢lear that
the agency head may review evidentiary determinations of the presiding
officer. The adjudicatory authority is vésted in the agency head, and
the agency head should be the ultimate administrative decisionmaker.

Burden of Proof
The 1945 California APA 1s silent on the issue of burden of proof

in an administrative hearing, but cases put the burden on phe proponent
of an order.l00 The proposed law codifies this rule, and provides
generally that the burden is a preponderance of the evidence. 1In the
case of an occupational license, howevei-, because of the potential
_Severity of the sanction, the burden is clear and convincing evidence(
An agency, including a licensing agency, would have the ability to
change the burden of proof in 1light of the circumstances iIn
adjudications administered by it.

Decision

Voting by agency members, The 1945 California APA permita voting
by agency members by mail.l_Dl The proposed law adds flexibility by

authorizing wvoting by othef means, such as telephonic or other

appropriate means.

Findings and reasong, The 1945 California APA requires the

decision to contain findings of fact and a determination of isaues,
together with the penalty if any.102  The statute is supplemented by
the - requirement that the decision contain whatever  necessary

99, See discussion in Asimow, The Adjudication Process 66-67 (Oct.
1991). _

100. See discussion in Asimow, The Adjudication Process 73 (Oct, 1991).
101, Gov't Code § 11526.

102. Gov't Code 11518.
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gsub-findings are needed to 1link the evidence to the wultimate
facts, 103 The proposed law augments this recitation with the
requirement that the reasons for the decision be stated as to each of
the principal controverted issues. This will force the decision maker
to articulate the basis of the decision and will provide the parties -
with a complete agency analysis of the case for purposes of review or

otherwise.

Precedent decisjons, The proposed law requires that an agency
designate as precedential a decision that contains a significant legal

or policy determination that is likely to recur and maintain an index
of determinationa made in precedent decisions. This requirement
recognizes that agencies make law and policy through administrative
adjudication as well as through rulemaking. Although agency decisions
are public records, they are inacceassible to the public except in the
cage of the few existing agencies that publish their decisions or
designate precedent' decisions.104

Extension of the precedent decision regquirement to all agencies
would make the decisions generally avallable and would benefit
everyone, including counsel for both the agency and the parties and the
presiding officers and agency heads who make the decisions. It would
encourage agencies to articulate what they are dbing when they make new
law or poliey in an admiﬁiatrative adjudication. And it is more
efficient to cite an existing decision than to reconstruct the policy
or even decide inconsistently without knowing or acknowledging that

this has occurred.

103, Topanga Ass'n for a Scenlc Community v. County of Los Angeles, 11
Cal. 3d 506, 113 Cal. Rptr. 836 (1974).

104. Agencies that routinely publish all their decisions include the
Agricultural Labor Relationa Board, Public Utilities Commission, Public
Employment Relations Board, and Workers Compensation Appeals Board.

The Fair Employment and Housing Commission (Gov't Code §
12935¢(h)), the Unemployment Insurance Appeals Board (Unemp. Ins. Code §
409), and the State Personnel Board (Gov't Code § 19582.5) designate
and publish precedent decisions.
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Conversjion of Procee 8

It may become apparent in an adjudicative proceeding that the
issues are such that a formal hearing is unnecessary and the matter can
be resolved by a conference hearing. Or, the agency may éonclude that
the matter should be resolved not by an individual decision but by
adoption of generhl regulations. These and other cilrcumstances
indicate the desirability of a procedure permitting conversion of
administrative proceedings from one type to another appropriate type.

There are mno provisions in the 1945 California APA for
conversibn. The proposed law includes a conversion procedure drawn
from the 1981 Model State APA.105 Under this procedure, the presiding
officer or other agency official responsible for the proceeding may
convert it to another type if the conversion is appropriate, 1ls in the
public interest, and does not substantially prejudice the rights of a
party. HNotice to affected parties is required.

Enforcement ers and s

The 1945 GCalifornia APA provides that disobedience of orders or
obstructive or contumacious behavior in an adminia;rative adjudication
pro;eeding may be certified to the superior court for contempt
proceedinga.1°5 This authority 1s continued in the proposed law.

The proposed law also seeks to curb bad faith actions or tactics
that are frivolous or sclely Iintended te cause unﬁecessary delay.
These are addressed in civil actions by monetary sanctions,197 yhere
experience has been favorable. The proposed law extends to the
presiding officer or agency in an adjudicative proceeding the right to
order monetary sanctions for such behavior. The order is subject to

105. 1981 Model State APA § 1-107.
106. Gov't Code § 11525,

107. Code Civ. Proc. § 128.5.
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administrative and judicial review to the same extent as other orders

in the adjudicative proceeding.
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DIVISION 3.3. ADMINISTRATIVE PROCEDURE ACT
PART 1, GENERAL PROVISIORS
CHAPTER 1. PRELIMIFARY PROVISIORS

rticle 1 Short tle and Gove ovigions
§ 600. Short title
§ 601.010. Compilation of regulations governing adjudicative proceeding

Article 2, Definitions
610.010. Application of definitions

610.190. Agency

610.250. Agency head
610.280. Agency member
610.310, Decision

610.350. Initial pleading
610.360. License

610.370. Local agency
610.460. Party

610.520, Person

610.660. Regulation

610.670. Respondent

610.672. Responsive pleading
610.680. Reviewing authority
610.770. State
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Article 3., Transitional Provisions
§ 610.910. Operative date

§ 610.920. Pending proceedings
§ 610,930, Commencement or remand after operative date
§ 610.940. Adoption of regulations

CHAPTER 2. APPLICATION OF DIVISION

§ 612.110, Application of diviasion to state
§ 612.120. Application of division to local agencies
§ 612.130. {[Reserved]
§ 612.140, Electlon to apply division
§ 612.150. Contrary express statute controls
§ 612.160. Suspension of statute when necessary to aveoid loss of
federal funds or services
§ 612.170. Walver of provisions
CHAPTER 3. PROCEDURAL PROVISIONS
rticle 1 iscell us Provisions

§ 613.110. Voting by agency member
§ 613.120. Oaths, affirmations, and certification of official acts
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Article 2 ot

§ 613.210. Service

§ 613.220. Mall or other delivery
§ 613.230. Extension of time

Article R on of Parties

§ 613.310, Self representation

$13.320. Representation by attorney

613.330. Lay representation

613.340., Authority of attorney or other representative of party

wn wn wn

CHAPTER 4, CONVERSION OF PROCEEDING

614.110. Conversion authorized
614.120. Presiding officer

614.130. Agency record

614.140. Procedure after conversion
614.150. Agency regulations

wn un W un wn
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FART 4. ADJUDICATIVE PROCEEDINGS
CHAPTER 1. GENERAL PROVISIONS

Article vajlability of Ad dings

§ 641.110. When adjudicative proceeding required

§ 641.120. When adjudicative proceeding not required

§ 641.130. Modification or inapplicability of statute by regulation

rticl eclaratory Decis
641.210. Regulaticna governing declaratory decision
641,220, Declaratory decision permissive
641.230. Notice of application
641.240., Applicability cof rules governing administrative
adjudication
641,250, Action of agency
641,260. Declaratory decision

wn wn W Oy Wy Wy
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Article 3, Emergency Decision
641.310. Agency regulation required

641.320. VWhen emergency decision available
641.330. Emergency decisiocn procedure
641.340, Emergency decision

641.350, Completion of proceedings
641.360. Agency record

641.370, Agency review

641.380. Judicial review
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Article 4, 0 o strative Hearings
641.410., Definitions

641.420. Office of Administrative Hearings
641.430, Administrative law judges

641.440. Hearing personnel

641.450. Assignment of administrative law judges
641.460. ERegulations

641.470. Cost of operation

641.480. Study of administrative law and procedure
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CHAPTER 2. COMMENCEMENT OF PROCEEDING

Article 1. General Provisions
§ 642.110. Provisions may be modified or made inapplicable by

regulation

Article 2, Initiation

§ 642,210, Initiation by agency

§ 642.220, Application for decision

§ 642.230. Agency action on application
§ 642.240. Time for agency action

Article Fle 8

642.310. Proceeding commenced by initial pleading

642.320. Gontenta of initial pleading

642.330. Service of 1nitial pleading and other information
642.340. Jurisdiction over respondent

642.350. Responsive pleading

642.360. Amended and supplemental pleadings
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Article 4, Setting Matter for Hearing
§ 542.410. Time and place of hearing

§ 642.420. OContinuances
§ 642.430. Venue and change of venue
§ 642.440. Notice of hearing

CHAPTER 3. PRESIDING OFFICER

Article 1, Presiding Officer
§ 643.110., Designation of presiding officer by agency head

§ 643.120, OAH administrative law judge as presiding officer
§ 643,130, Substitution of presiding officer

~49—




Article 2, Disqualification

§ 643.210. Grounds for disqualification of presiding officer
§ 643.220. Self disqualification
§ 643.230. Procedure for disqualification of presiding officer
Article 3, Separation of Functions
§ 643.310. Adoption of stricter limitations
§ 643.320. When separation required
§ 643,330. When separation not reguired
8 643.340. Staff assistance for presiding officer
CHAPTER 4. INTERVENTION
§ 644.110. Intervention
§ 644.120, Conditions on intervention
§ 644,130, Order granting, denying, or modifying intervention
§ 644,140, Intervention determination nonreviewable
§ 644,150, Participation short of intervention
CHAPTER 5. DISCOVERY
Artic General ovision
§ 645.110. Application of chapter
§ 645.120, Discovery of evidence of sexual conduct
§ 645.130. Depositions
Article 2, Discovery
§ 645.210. Time and manner of discovery
§ 645.220. Discovery of witneas list
§ 645,230, Discovery or statements, writings, and reports
Article Compell D e
§ 645.310. Time for response to discovery request
§ 645.320., Motion to compel discovery
§ 645.330. Lodging mattera with presiding officer
§ 645.340. Hearing
§ 645.350. Order compelling discovery
icle 4 a8
§ 645.410. Subpoena authority
§ 645.420. Issuance of subpoena
§ 645.430. Motion to guash
§ 645.440, Witness fees
CHAPTER 6. PREHEARING AND SETTLEMENT CONRFERENCES
Article 1, rehear Gonfe ce
§ 646,110, Modification or inapplicability by regulation
§ 646.120. Conduct of prehearing conference
§ 646.130. Subject of prehearing conference
§ 646.140, Prehearing order
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Article 2, Settlement Conference

§ 646.210. Settlement

§ 646.220. Mandatory settlement conference

§ 646.230. Confidentiality of settlement communications

CHAFTER 7. HEARIRG ALTERNATIVES

Article 1, Conference Adjudicative Hearin

§ 647.110. When conference hearing may be used

§ 647.120. Procedure for conference adjudicative hearing
§ 647.130. Cross—examination

§ 647.140. Proposed proof

Article Alte ve Dispute Resolutic

§ 647.210. Application of article

§ 647.220. ADR authorized

§ 647.230. Regulations governing ADR

§ 647.240. Confidentiality and admissibility of ADR communications

CHAPTER 8. CONDUCT OF HEARING

Article Gen Prov ons ’
§ 648.110. Provisions may be modified or made inapplicable by
regulation

§ 648.120. Consolidation and severance
§ 648.130, Default

§ 648.140. Open hearings

§ 648.150. Hearing by electronic means
§ 648.160. Report of proceedings

ticle ua ce
§ 648.210. "Langusge assistance"
§ 648.220. Interpretation for hearing-impaired person
§ 648.230. Application of article
§ 648.240. Provision for interpreter
§ 648.245, Cost of interpreter
§ 648.250. Certification of hearing interpreters
§ 648.255, Certification of medical examination interpreters
§ 648.260, Designation of languages for certification
§ 648.265. Certification fees
§ 648.270. Decertification
§ 648.275. Unavailability of certified interpreter
§ 648.280. Duty to advise party of right to interpreter
§ 648,285. Confidentiality and impartiality of interpreter
Artic Te d Witnesses
§ 648.310. Burden of proof
§ 648.320. Presentation of testimony
§ 648.330., Oral and written testimony
§ 648.340. Affidavits
§ 648.350., Protection of child witnesses
§ 648.360., Official notice
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Article 4, Evidence

§ 648.410.
§ 645,420,
§ 648.430.
§ 648.440.
§ 648.450.
§ 648.460.
§ 648.470.

Article

§ 648.510.
§ 648.520.
§ 648.530.
§ 6548.540.
§ 648.550.

Article

§ 648.610.
§ 648.620.
§ 648.630,

Art

649.110.
649.120.
649,130,
649.140.
649.150.
649.160.
649.170.
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§ 649,210,
§ 649.220.
§ 6549.230.
§ 549.240.
§ 692.250.

ticle
§ 649.310.
§ 649,320.
§ 649,330,
§ 649.340,

§ 650.110.
§ 650.120,
§ 650.130,

Technical rules of evidence inapplicable

Discretion of presiding officer to exclude evidence
Review of presiding officer evidentiary rulings
Privilege

Hearsay evidence and the residuuvm rule

Unreliable scientific evidence

Evidence of sexual conduct

Ex Parte Communicati

Scope of article

Ex parte communications prohibited

Prior ex parte communication

Disclosure of ex parte commmication received
Disqualification of presiding officer

Enforceme of Grders Sanctions
Misconduct in proceeding
Contempt

Monetary sanctions for bad faith actions or tactics

GCHAPTER 9. DECISION

Ias [s] e o]

Proposed and final decisions

Form and contents of decision

Issuance of proposed decision

Adoption of proposed decision

Time proposed decision becomes final

Service of final decision on parties

Correction of mistakes and clerical errors in final decisicn

A ative Re ecision
Availability and scope of review
Initiation of review

Review procedure

Decision or remand

Procedure on remand

eced sions
Precedential effect of decision
Designation of precedent decision
Index of precedent decisions
Article not retroactive

CHAPTER 10. IMPLEMENTATION OF DECISION
Effective date of decision
Stay
Probation
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ADMINISTRATIVE PROGEDURE ACT

SECTION 1. Division 3.3 (commencing with Section 600) is added to

Title 1 of the Government Code, to read:

DIVISION 3.3. ADMIRISTRATIVE FROCEDURE ACT

PART 1. GENERAL PROVISIONS

CHAPTER 1. PRELIMINARY PROVISIONS

Article 1, Short Title and Governing Provisions

§ 600, Short title
600. (a) This division, and Chapter 3.5 (commencing with Section

11340) of Part 1 of Division 3 of Title 2, constitute and may be cited
a8 the Administrative Procedure Act.

{h) A reference in any other statute or in a rule of court,
executive order, or regulation to the hearing provisions of the
Administrative Procedure Act, or to Chapter 4 {commencing with Section
11370) or Chapter 5 {(commencing with Section 11500) of Part 1 of
IHvision 3 of Title 2 of the Government Code, meana this division.

Comment, Section 600 restates a portlion of former Section 11370.
A reference in another statute or in a regulation to the rulemaking
provisions of the Administrative Procedure Act continues to refer to
Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of
Title 2. This division, as currently drafted, applies only to the
administrative adjudication portion of the Administrative Procedure
Act, When the division is expanded to include rulemaking, the general
provisions will be reviewed for applicability.

References in section Comments in this divisien te the "1981 Model
State APA" mean the Model State Administrative Procedure Act (1981)
promulgated by the Naticnal Conference of Commissicners on Uniform
State Laws, and to the "Federal APA" mean the Federal Administrative
Procedure Act, 5 U.S.G. §§ 551-59, 701-06, 1305, 3344, 5362, 7521
(originally enacted as Act of June 11, 1946, ch. 324, 60 Stat. 237),
from which a number of the provisions of this division are drawn.
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§ 601,010, Compilation of regulations governing adjudicative proceeding

601.010, (a) Regulations adopted by the Qffice of Administrative
Hearings or by any other agency to govern an adjudicative proceeding
under Part 4 (commencing with Section 641.110) shall be compiled in one
title of the Californla Code of Regulations relating to administrative
procedure.

{(b) Regulations compiled pursuant to subdivision {(a) may be
duplicated in a title of the California Code of Regulations that
includes other regulations of the adopting agency 1f applicable
regulations adopted by the Office of Administrative Hearings are
duplicated with them or are cross-referenced by them.

Gomment Section 601.010 is intended to facilitate access by the
public to the law governing administrative procedure. Just as this
division consolidates administrative procedure statutes, the California
Code of Regulations should consolidate administrative procedure
regulations. Consolidation of regulations {s particularly important
since administrative procedures of an agency may be affected not only
by regulations adopted by the agency but also by regulations adepted by
the O0ffice of Administrative Hearings. See, e.g., Section 641.210
{regulations governing declaratory decision adcpted by OAH).

Article 2., Definitions

§ 610.010, Application of definitions
610.010, (a) Unless the provision or context requires otherwise,

the definitions in this article govern the construction of this
division.

(b} The definitions in this article apply to grammatical variants
of the terms defined.

Comment, Subdivision (a) of Section 610.010 restates the
introductory portion of former Section 11500. Subdivision (b} is new.
Under subdivision (b), for example, the definition of the term
"license” 1n Section 610,360 to include “certificate” would extend,
mutatis mutandis, to variant forms such as "licensed", "licensee”, and
"licensing” {("certificated", "certificate holder”, and "certificate
issuance”).

§ 610,390, Agency
610.190. "Agency" means a board, bureau, commission, department,
division, office, officer, or other administrative unit, including the

agency head, and one or more members of the agency head or agency
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employees or cother persons directly or indirectly purporting to act on
behalf of or under the authority of the agency head. To the extent it
purports to exerclse authority pursuant to any provision of this
division, an administrative mmit otherwise qualifying as an agency
shall be treated as a separate agency even 1f the unit is located
within or subordinate to another agency.

Comment , Section 610.190 supersedes Section 11000 and former
Section 11500(a). It is drawn from 1981 Model State APA § 1-102(1).
The intent of the definition is to subject as many governmental units
as possible to the provisions of this division. The definition
explicitly includes the sgency head and those others who act for an
agency, 80 as to effect the breadest possible coverage. The definition
also would include a committee or council.

The last sentence of the section is in part derived from Federal
APA § 551(1), treating as an agency "“each authority of the Government
of the United States, whether or not it is within or subject to review
by another agency". A similar provision is desirable here to avoid
difficulty in ascertaining which is the agency in a situation where an
administrative unit is within or subject to the jurisdiction of another
administrative unit,

§ 610,250, Agency head
610.250. "Agency head" means a person or body 1n which the

ultimate legal authority of an agency is vested, and includes a person
cr body to which the power to act is delegated pursuant to authority to
delegate the agency's power to hear and decide.

Comment, The first portion of Section 610.250 is drawn from 1981
Model State APA § 1-102{3). The definition of agency head is included
to differentiate for some purposes between the agency as an organic
entity that includes all of its employees, and those particular persons
in whom the final legal authority over its operations is vested.

The last portion is drawn from former Section 115¢0(a), relating
to use of the term "agency itself" to refer to a nondelegable power to
act. An agency may delegate the power of the agency head to review a
proposed decision in an administrative adjudication. Section 649.210
(limitation of review): see also Section 610.680 ("reviewing authority"
defined).

§ 610,280, Agency member
610.280. “Agency member™ means a member of the body that

constitutes the agency head and includes a person who alone constitutes
the agency head.

Comment, Section 610.280 restates former Section 11500(e)
("agency member" defined).
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§ 610,310, Decision

610.310, (a) "Decision" means an agency actjon of apecific
application that determines a legal right, duty, privilege, immmity,
or other legal interest of a particular person.

{b) Nothing in this section limits:

(1) The authority of an agency to make a declaratory decision
pursuant to Article 2 (commencing with Section 641.210) of Chapter 1 of
Part 4. .

(2) The precedential effect of a decision pursuant to Article 3
(commencing with Section 649.310) of Chapter 9 of Part 4,

Comment, Section 610.310 is drawn from 1981 Model State APA §
'1-102(5). The definition of decision makes clear that it includes only
legal determinations made by an agency that are of apecific
applicability because they are addressed to particular or named
persons. More than one identified person may be the subject of a
decision. Section 13 (singular includes plural). "Person" includes
legal entity and governmental subdivision. Section 610.520 ("person"
defined); see also Section 1i7.

A decision includes every agency action that determines any of the
legal rights, duties, privileges, or immmities of a specific
identified individual or individuals. This i1s to be compared to a
regulation, which is an agency action of general application, that is,
applicable to all members of a described class. Sections 610.660 and
11342 ("regulation” defined)., The primary operative effect of the
definition of decision is in Part 4 (commencing with Section 641.110),
governing adjudicative proceedings. This section is not intended to
expand the types of cases in which an adjudicative proceeding is
required; an adjudicative proceeding 1is required only where another
statute or the constitution requires one., Section 641.110 {when
adjudicative proceeding required).

Consistent with the definition in this section, rate making and
licensing determinations of specific application, addressed to named or
particular parties such as a certain utility company or a certain
licensee, are decisions subject to the adjudication provisions of this
statute. Cf. Federal APA § 551(4), defining all rate making as
rulemaking. On the other hand, rate making and licensing actions of
general application, addressed to all members of a described class of
providers or licensees, are regulations under this statute, subject to
its rulemaking provisions. See the Comment to Section 610.660.
However, some decisions may have precedential effect pursuant to
Sections 649.310-649.340 (precedent decisions}.
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1 Initial pleadi
610.350. "Initial pleading” commencing an adjudicative proceeding
includes an accusation, statement of 1ssues, and order 1nstituting
investigation. The term alsc includes an amended or supplemental
initial pleading as the context requires.

Comment, Section 610.350 supersedea former Section 11504.5 and
portions of the firat sentences of former Secticns 11503 and 11504,

§ 610,360, License

610,360, "License" means a franchise, permit, certification,
approval, registration, charter, or saimilar form of authorization
required by law,

Gomment., Section 610.360 is drawn from 1981 Model State APA §
1-102(4).

§ 610.370, Local agency
610.370. "Local agency” means a county, city, distriet, publie

authority, public agency, or other political subdivision or public
corporation in the State of California other than the state.

Comment, Section 610.370 is new. Local agencies are not governed
by this division, subject to exceptions. See Section 612,120
(application of division to local agencies) [and Judiecial review
provisions]. See also Section 610.770 ("state" defined).

§ 610,460, Party
610.460. "Party", in an adjudicative proceeding, includes the

agency that is taking action, the person to whom the agency action is
directed, and any other peracn named as a party or allowed to intervene
in the proceeding.

Comment, Section 610.460 restates former Section 11500(b); see
also 1981 Model State APA § 1-102(6). "Person" includes legal entity
and governmental subdivision. Section 610.520 ("person" defined); see
also Sectiomn 17,

Under this definition, if an officer or employee of an agency
appears in an official capacity, the agency and not the person is a
party. For provisions on intervention, see Sections 644.110-644.150.

This section is not intended to address the question whether a
person is entitled to judicial review. This division deals with
standing to seek judicial review in Section [to be drafted].
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1 2 Person
610,520, "Person" includes an individual, partnership,
corporation, govermmental subdivision or wmit of a governmental
subdivision, cor public or private organization or entity of any
character.

Comment, Section 610.520 supplements the definition of "perscn"
in Section 17. It 1a drawn from 1981 Model State APA § 1-102(8). It
would include the trustee of a trust or other fiduciary.

The definition 1s broader than Section 17 in its application to a
governmental subdivision or unit; this would include an agency other
than the agency against which rights under this division are asserted
by the person. Inclusion of such agencies and units of government
insures, therefore, that other agencies or other governmental bodies
can, for example, petition an agency for the adoption of a regulation,
and will be accorded all the other rights that a person will have under
the division.

§ 610,660, Regulation
610.660. "Regulation” has the meaning provided in Section 11342,

Comment . Section 6l0.660 Incorporates the definition of
"regulation” found in the rulemaking provisions of the Administrative
Praocedure Act. Subdivision (b) of Section 11342 provides:

"Regulation" means every rule, regulation, order, eor
gstandard of general application or the amendment, supplement
or revision of any such rule, regulation, order or standard
adopted by any state agency to implement, interpret, or make
gspecific the law enforced or administered by it, or to govern
its procedure, except one which relates only to the internal
management of the state agency. "Regulation"” does not mean
or include legal rulings of counsel issued by the Franchise
Tax Board or State Board of Equalization, or any form
prescribed by a state agency or any Instructions relating to
the use of the form, but this provision is not a limitation
ypon any requirement that a regulation be adopted pursuant to
this part when one is needed to implement the law under which
the form is issued.

1 es t
610.670. "Respondent"” meana a person named as a party in an
adjudicative proceeding whose legal right, duty, privilege, immunity,
or other legal interest is determined in the proceeding.
Comment. Section 610.670 supersedes former Section 11500(c).
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§ 610,672, PResponsive pleading

610.672. "Responsive pleading” to an initial pleading includes a
notice of defense. The term also includes an amended cor supplemental
responsive pleading as the context requires.

Comment, Section 610.672 supersedes a portion of former Section
11506.

§ 610.680, PReviewing authority

610.680. "Reviewing authority" means the agency head and includes
the person or body to which the agency head has delegated its review
authority pursuant to Section 649,210 {avallability and scope of
review).

Comment, Section 610.680 1s new, It 1s intended for drafting
convenience,

§ 610,770, State
610.770. "State™ means the State of California and includes any

agency or Instrumentality of the State of California, whether in the
executive department or otherwise.

Comment . Section 610.770 supplements Section 18 ("state"
defined). This division applies to state agencies other than the
Leglslature, the courts and Jjudicial Dranch, the Governor and
Governor's office, and the University of California. See Section
612,110 (application of division to state) and Comment; see also
Section 610,190 ("agency” defined). It does not apply to local
agencles. See Section 612,120 ({application of division to local
agencies)}; see also Section 610.370 ("local agency" defined).

Article 3, Trangitional Provisions

§ 610,910, Operative date
610.910. This division becomes operative on January 1, 1996.

Comment, Section 610.910 provides a one-year deferred operative
date to enable agencies to adopt any necessary regulations.

2 Pendi roceedings
610,920, Subject to Section 610.930, an adjudicative proceeding
commenced before the operative date of this division is governed by the
applicable law in effect at the time of commencement of the

adjudicative proceeding and not by this division.
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Comment, Section 610.920 speaks In terms cof commencement of a
proceeding., A proceeding is considered commenced for purposes of this
division on issuance of an initial pleading. Section 642.310; see also
Section 6$10.350 {"initlal pleading™ defined).

§ 610.930, Commencement oy remand after operative date
610,930, (a) An adjudicative proceeding commenced on or after the

operative date of this division is governed by thie division.

(b) An adjudicative proceeding conducted on a remand from a court
or another agency after the operative date of this division ls governed
by this division.

Comment, Subdivision (b) of Section 610.930 is an exceptlon to
the rule of 610,920 (proceeding commenced before operative date
governed by prior law).

10,94 ion o ulation

610.940. (a) Notwithstanding Section 610,910, before, on, or
after the operative date of this division an agency may adopt interim
or permanent regulations to govern an adjudicative proceeding under
Part 4 (commencing with Section 641.110).

{b) Subject to Section 11351:

(1) Interim regulations need not comply with the Article 5
(commencing with Section 11346) or Article 6 {commencing with Section
11349) of Chapter 3.5 of Part 1 of Division 3 of Title 2, but are
governed by Chapter 3.5 in all other reapects.

(2) Interim regulations expire on June 30, 1997, unless earlier
terminated or replaced by or readopted as permanent regulations in
compliance with Articles 5 and 6 and all other provisions of Chapter
3.5.

Comment, Subdivision (a) of Section 610.940 makes clear that an
agency may act to adopt regulations under this division before the
division becomes operative. This will enable the agency to have any
necessary regulations in place on the operative date,

Under subdivision (b), an agency may adopt interim procedural
regulations without the normal notice and hearing and Office of
Administrative Law review processes of the Administrative Procedure
Act, However, this does not excuse compliance with the other
provisions of the Administrative Procedure Act, including but not
limited to the requirements that (1) regulations be consistent and not
in conflict with statute and reasonably necessary to effectuate the
purpose of the statute (Section 11342.2), (2) regulations be filed and
published (Sections 11343-11344), and {3) regulations are subject to
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Judicial review (Section 11350). Compliance with these provisions 1is
not required for agencies exempted by statute. See Section 11351
(exemption of Public Utilities Commission, Division of Industrial
Accidents, and Workers' Compensation Appeals Board).

Interim regulations are only valid up to 18 months, through June
30, 1997, They may be replaced by or readopted as permanent
regulations before then, through the standard administrative rulemaking
process.

CHAPTER 2., APPLICATIOR OF DIVISION

12 A cation of divis to gtate
612.110. Except as otherwise expressly provided by statute:
{a) This division applies to all agencies of the state.
(b) This division does not apply to the Legislature, the courts or
Judicial branch, or the Governor or office of the Governor.
(c) This division does not apply to the University of California.

Comment , Section 612,110 sgupersedes former Section 11501.
Yhereas former law specified agencies subject to the Administrative
Procedure Act, Section 612.110 reverses this statutory scheme and
applies this division to all state agencies unless specifically
excepted. The intent of this statute is to subject as many state
governmental units as possible to the provisions of this division.

Subdivision (a) is drawn from 1981 Model State APA § 1-103{a).

Subdivision (b) supersedes Section 11342(a). It 1s drawn from
1981 Model State APA § 1-102(1). Note that exemptions from the
division are to be construed narrowly.

Subdivision (b) exempts the entire judicial branch, and is not
limited to the courts. Judicial branch agencies include the Judicial
Council, the Commission on Judicial Appointments, the Commission on
Judicial Performance, and the Judicial Griminal Justice Planning
Committee,

Subdivision (b) exempts the Governor's office, and is not limited
to the Governor. For an express atatutory exception to the Governor's
exemption from this division, see Bus, & Prof. Code § 106.5 ("The
proceedings for removal [by the Governor of a board member in the
Department of Consumer Affairs] shall be conducted in accordance with
the provisions of Chapter 5 of Part 1 of Division 3 of Title 2 of the
Government Code, and the Governor shall have all the powers granted
therein.™)

Subdivision (c) recognizes that the University of California
enjoys a constitutional exemption., See Cal. Const. Art, 9, § 9
(Univergity of California a public trust with full powers of
government, free of leglslative control, and independent in
administration of its affairs). RNothing in this section precludes the
University of California or any other exempt agency of the sgtate from
electing to be governed by this division. See Secticon 612.140.
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12.1 lication of djvision to local agencies
612.120. (a) This division does mot apply to a local agency
except to the extent this division 1s made applicable by statute,
(b) This division applies to an agency created or appointed by
joint or concerted action of the state and one or more lecal agencies.
Comment. Section 612.120 is drawn from 1981 Model State APA §

.1-102(1). See also Section 610.370 ("local agency” defined). Local

agencies are excluded because of the very different circumstances of
local government units when compared to state agencies. The section
explicitly includes joint state and local bodies, so as to effect the
broadest possible coverage.
This division is made applicable by statute to local agencles in a
number of instances, including:
[Judicial review.]
Suspension or dismisaal of permanent employee by school
district., Ed. Code § 44944,
Nonreemployment of probationary employee by school
district, Ed. Code § 44948.5.
Evaluation, dismissal, and imposition of penalties on
certificated perscnnel by community college district. Ed.
Code § 87679.

12,1 ed

12,14 Election to divig
612.140. Notwithstanding any other provision of this chapter, by
regulation, ordinance, or other appropriate action an agency may adopt
this division or any of its provisions for the formulation and issuance
of a decision, even though the ogency or decision is exempt from
application of this division.

Comment, Sectlion 612.130 is new. An agency may elect to apply
this division even though the agency would otherwise be exempt
{Sections 612.110 (application of division to state) and 612,120
{application of division to local agencies)) or the particular action
taken by the agency would otherwise be exempt (Section 641.110 (when
adjudicative proceeding required)).

5.612,1§Q, GContrary express statute controls
612.150., Notwithstanding any other provision of this division, a

statute expressly applicable to a particular agency prevails over a

contrary provision of this division.

—-62-




Draft of 4/26/93 =

Comment, Section 612,150 makes clear that the general provisions
of the Administrative Procedure Act are not intended to override
contrary statutes of express applicability to an agency.

§ 612,160, Sugpension of statute when necegsary to aveoid loss of
federal funds or services

612.160. (a) To the extent necessary to aveld a denial of funds
or services from the United States that would ctherwise be available to
the state, by executive order the Governor may squend, in whole or in
part, any provision o# this division. By executive order the Governor
shall declare the termination of a suspension as soon as it is no
longer necessary to prevent the loss of funds or services from the
United States,

(b) If a provision of this division iz suspended pursuant to this
section, the Governor shall promptly report the suspension to the
Legislature. The report shall include recommendations concerning any
desirable legislation that may be necessary to conform this division to
federal law.

Comment., Section 612.160 is drawn from 1981 Model State APA §
1-104. Cf., Section 8571 (power of Governor to suspend statute in
emergency). This section permits specific functions of agencies to be
exempted from applicable provisions of this division only to the extent
that 1s necessary to prevent the denial of federal funds or a loss of
federal services. The test to be met is simply whether, as a matter of
fact, there will actually be a loss of federal funds or a less of
federal services if there is no suspension. And the suspension is
effective only so long as and to the extent necessary to, avold the
contemplated loas.

The Governor is not required to issue a suspension determination
merely on the receipt of a federal agency certification that a
suspension 1s necessary. The suspension must be actually necessary.
That is, the Governor muat first decide that the federal agency is
correct in its assertion that federal funds may lawfully be withheld
from the state agency if that agency complies with certain provisions
of this division, and that the federal agency intends to exercise its
authority to withhold those funds if certain provisions of this
division are followed. However, 1f these two requirements are met, the
Governor may suspend the provision.

12 Wa v s
612,170, Except to the extent precluded by another statute or
regulation, a person may walve a right conferred on the person by this
division.
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Comment, Section 612,170 is drawn from 1981 Model State APA §
1-105. It embodies the standard notion of waiver, which requires an
intentional relinquishment of a Xknown right., A right under this
division is subject to waiver in the same way that a right under any
other civil statute is normally subject to waiver. Although a right
may be walved by inaction, a written walver is ordinarily preferable.
This section applies te all affected persons, whether or not parties.

CHAPTER 3. PROCEDURAL PROVISIONS

Article 1, Miscellaneous Provisions

13,11 Voting by apgency m
613.110. Agency membera qualified to wvote on a matter may vote by
mail or otherwise, without being present at a meeting of the agency.

Comment, Section 613.110 restates and bdroadens former Section
11526 to allow telephonic or other approprilate means of voting. An
agency member 1s not qualified to vote as a presiding officer in an
adjudicative proceeding 1f the agency member did not hear the
evidence, Section 643,120(d){(3)., It should be noted that under the
Open Meeting Law deliberations on a decision to be reached based on
evidence introduced in an adjudicative proceeding may be made in closed
sesslon. Seection 11126{d). See also Section 610.280 ("agency member"
defined).

s, and certif on of
of al acts
613.120. In a proceeding under this division an agency, agency
member, secretary of an agency, hearing reperter, or presiding officer
has power to administer oaths and affirmations and to certify to
official acts.
Comment, Section 613.120 restates former Section 11528,

Article 2, Notice

13,21 3 ce
£13.210, (a) If this division reguires that an order or other
writing be served on or notice given to a person, the writing or notice
shall be delivered personally or sent by mail or other means pursuant

to Section 613.220 to the person at the person's last known address or,
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if the person 1Is a party with an attorney or other authorized
repregentative of record in the proceeding, to the party's attorney or
other authorized representative.

{h) For the purpese of this section, 1f a party is required by
statute or regulation to maintain an address with the agency that is
sending the order or other writing, the party's last known address is
the address maintained with the agency.

Comment, Section 613.210 is intended for drafting convenience.
It supersedes a provislon of former Section 11517(b).

§ 613,220, Mall or other delivery

613.220, Unless a provision specifies the form of mail, service
or notice by mail wuvnder this division may be by first class mail,
reglistered mail, or certified mail, or by mail delivery service or

facsimile transmission or other electronic means, in the discretion of

the sender.

Comment, Section 613,220 supersedes various provisions of former
law. See, e.g., former Section 11518 (decision sent by reglstered
mail). Failure of a person to receive notice of a hearing sent under
this section 1s prima facle evidence of good cause for failure to
attend the hearing. Section 648.130(c) {(default). Proof of service by
mall may be made by any appropriate method, Iincluding proof in the
manner provided for eivil actions and proceedings. See Code Civ, Proc,
§ 1013a.

§ 613,230, Extension of time

613.230., Service or notice by mail or other means pursuant to
Section 613.220 extends by five days any prescribed period of notice
and any right or duty to do an act or make a response within a
prescribed period after service or notice.

Comment, Section 613.230 1is drawn from the portion of Code of
Civil Procedure Section 1013 relating to service of notice by mail
within California. This reverses existing law as tc some
administrative procedures, See, e.g., Camper v. Workers' Compensation
Appeals Board, 12 Gal, Rptr. 2d 101 (1992); Southwest Airlines v.
Workers' Compensation Appeals Board, 234 Cal. App. 3d 1421 (1991).

Article 3, Representation of Parties

§ 613,310, Self representation
613.310. A party may represent itself without an attorney.
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Comment . Section 613.310 generalizes a provision of former
Section 11509. In the case of a party that is an entity, the entity
may select any of its members to represent it, and is bound by the acts
of its authorized representative.

§ 613,320. Repregsentation by attorney
613.320. A party may be represented by an attorney at the party's

own expense, A party 1s not entitled to appointment of an attorney to
represent the party at public expense.

Cormment, Section 613.320 generalizes a provision of former
Sections 11500{f)(3) and 11509, Qualification and discipline of
attorneys that practice before administrative agencies is governed by
the State Bar of California and not by the agencies. It should be
noted, however, that an agency may seek the contempt sancticn for
misconduct by a participant in & hearing and may impose monetary
sancticns on a party or atterney for bad faith actions or tactics that
are frivolous or solely intended to cause unnecesgary delay. Sections
648.610 to 648.630 (enforcement of orders and sanctions).

§ 613,330, Lay representation
613.330. (a) An agency may permit a party to be represented by a

person not otherwise authorized under this article.
{(b) An agency may adopt regulations that impose qualification and
disciplinary standards for representation under this section.

Comment, Subdivision (a) of Section 613.330 recognizes the
practice of aome agencles to permit lay representation. See, e.g.,
Labor Code § 5700 (Workers Compensation Appeals Board); Unemp. Ins.
Code § 1957 (Unemployment Insurance Appeals Board); 18 CCR § 5056
(State Board of Equalization).

Under subdivision (b) an agency may regulate such matters as
standards of competency and character for lay representatives,
standarda of conduct (including confidentiality) and disciplinary
control, and procedures to bar representatives guilty of violating the
standards from future representation before the agency.

§ 613,340, Authority of attorney or other representative of party

613.340, Unless the provislon or context requires otherwise, any
act required or permitted by this division to be performed dy, and any
notice required or permitted by this division to be given to, a party
may be performed by, or given to, the attorney or other authorized

repregentative of the party.
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GComment, Section 613.340 is intended for drafting convenience.
Cf. Code Civ. Proc. §§ 283, 446, 465, 1010, 1014 (authority of party or
attorney in civil actions and proceedings). The section recognizes
that an administrative proceeding may involve a non-attorney authorized
representative of a party. Secticn 613.330.

CHAPTER 4. CONVERSIOK OF PROCEEDIRG

14,11 Conversion authorized _

614.110. {a) Subject to any applicable regulation adopted under
Section 614.150, at any point in an agency proceeding the presiding
officer or other agency official responsible for the proceeding:

(1) May convert the proceeding to another type "of agency
proceeding provided for by the Administrative Procedure Act if the
conversion is appropriate, is in the public interest, and does not
substantially prejudice the rights of a party. '

(2} Shall convert the proceeding to another type of agency
proceeding provided for by  the Administrative Procedure Act, if
required by regulation or statute,

(b) A proceeding of one t:yp; may be converted to a proceeding of
another type only on notice to all parties te the original procéeding.

Comment, Section 614,110 is drawn from 1981 Model State APA §
1-107(a)~{(b). A reference in this section to a "party", in the case of
.an adjudicative proceeding means “party" as defined in Section 610.460,
and in the case of a rulemaking proceeding means an active participant
in the proceeding or one primarily interested in 1its outcome. A
reference to a proceeding provided by the Administrative Procedure Act
includes a rulemaking proceeding: as well a8 &an adjudicative
proceeding. Section 600. _

Under subdivision (a){l), a proceeding may not be converted to
ancther type that would be Inappropriate for the action being taken.
For example, if an agency elects to conduct a full hearing in a case
where it could have elected a conference hearing initially, a
subseguent decision to convert to a conference hearing would be
appropriate under aubdivision (a)(l). _

The further limitaticn in subdivision {(a){l) that the conversion
may not substantially prejudice the rights of a party must also be
satisfied, The courts will have to decide on a case-by-case basis what
constitutes substantial prejudice. The concept includes both the right
to an appropriate procedure that enables a party to protect its
interests, and freedom of the party from great inconvenience caused by
the conversion in terms of time, cost, avallability of witneasses,
necessity of continuances and other delays, and other practical
consequences of the conversion. Of course, even if the rights cof a
party are substantially prejudiced by a conversion, the party may
voluntarily waive them,
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It should be noted that the substantial prejudice to the rights of
a party limitation on discretionary conversion of an agency proceeding
from one type to another is not intended to disturb an existing body of
law. 1In certain situations an agency may lawfully deny an individual
an adjudicative proceeding to which the individual otherwise would be
entitled by conducting a rulemaking proceeding that determines for an
entire clasa an issue that otherwise would be the subject of a
necessary adjudicative proceeding. See Note, "The WUse of Agency
Rule-making to Deny Adjudications Apparently Required by Statute," 54
Iowa L. Rev. 1086 (1969), Similarly, the substantial prejudice
limitation is not intended to disturb the existing body of law allowing
an agency, in certain situations, to make a determination through an
adjudicative proceeding that have the effect of denying a person an
cpportunity the person might otherwise be afforded if a rulemaking
proceeding were used instead. '

Subdivision <{a){2) makea clear that an agency must convert a
proceeding of one type to a proceeding of another type when required by
regulation or statute, even if a nonconsenting party 1s greatly
prejudiced thereby.  Under subdivision (b), Thowever, ©both a
discretionary and a mandatory conversion must be accompanied by notice
to all parties to the original proceeding so that they will have a
fully adequate opportunity to protect their interests.

Within the limits of this -section, an agency should be authorized
to use those procedures in a proceeding that are most likely to be
effective and - efficient under the particular clrcumstances,
Subdivision (a) allows an agency that desirable flexibility. For
example, an agency that wants to convert a formal adjudicative hearing
into a conference hearing, or a conference hearing intc a formal
adjudicative hearing, may do so under this provision if the conversion
is appropriate, in the public interest, adequate notice is given, and
the rights of no party are substantially prejudiced.

S3imilarly, an agency called on to explore a new area of law in a
declaratory decision proceeding may prefer to do 80 by rulemaking.
That 1a, the agency may decide to have full public partiecipation in
developing its policy in the area and toa declare law of general
applicability instead of issuing a determination of only particular
applicability at the request of a specific party in a more limitad
proceeding. 5o long aa all of the standards in this section are met,
this section would authorize such a conversion from one type of agency
proceeding te another.

While it is unlikely that a converslon consistent with all of the
statutory standards could occur more than once in the course of a
proceeding, the possibility of multiple conversions in the course of a
particular proceeding is left open by the statutory language. In an
adjudication, the prehearing conference could be used to choose the
most appropriate form of proceeding at the outset, thereby diminishing
the likelihood of a later conversion.

See also Section 613.230 (extension of time).
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§ 614,120, Presiding officer

614.120. If the presiding officer or other agency official
responsibie for the original proceeding would not have authority over
the new proceeding to which it 1s to be converted, the officer or
officlal shall secure the appointment of a successor to preside over or
be responsible for the new proceeding.

Comment, Section 614,120 is drawn from 1981 Model State APA §
1-107(c). It deals with the mechanics of transition from one type of
proceeding to another,

§ 614,130, Agency record
614.130. To the extent practicable and consistent with the rights

of parties and the requirements of this division relating to the new
proceeding, the record of the original agency proceeding shall be used
in the new agency proceeding.

Comment, Section 614.130 is drawn from 1981 Model State APA §
1-107(d). It seeks to avold unnecessary duplication of proceedings by
requiring the use of as much of the agency record in the first
proceeding as is possible in the second proceeding, consistent with the
rights of the parties and the requirements of the Administrative
Procedure Act.

§ 614,140, Procedure after conversion
614.140. After a proceeding is converted from one type to

another, the presiding officer or other agency official responsible for
the new proceeding shall do all of the following:

(a) Give additional notice to partlies or other persons necessary
to gatisfy the requirements of the Administrative Procedure Act
relating to the new proceeding.

{b) Dispose of the matters involved without further proceedings if
sufficient proceedings have already been held to ‘satisfy the
requirements of the Administrative Procedure Act relating to the new
proceeding.

{e) Conduct or cause to be conducted any additional proceedings
necesgsary to satisfy the requirements of the Administrative Procedure
Act relating to the new proceeding.

Comment, Section 614.140 is drawn from 1981 Model State APA §
1-107(e). See also Section 613.230 {extension of time).
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§ 614,150, Agency regulations

614.150. An agency may adopt regulations to govern the conversion
of one type of proceeding to another. The regulations may include an
enumeration of the factors to be consldered in determining whether and
under what circumstances one type of proceeding will be converted to
another,

Comment, Section 614.150 is drawn from 1981 Model State APA §
1-107(f). Adoption of regulations is permissive, rather than mandatory.

L et et i s s

PART 4. ADJUDICATIVE PROCEEDINGS

CHAPTER 1. GENERAL PROVISIONS

va b ty o e 8

en adjudicative proceed required

641,110, (a) An agency shall conduct a proceeding under this part
as the process for formulating and issuing a decision for which a
hearing or other adjudicative proceeding is required by the federal or
state constitution or by statute.

{b) BRothing in this section precludes an agency from formulating
and 1ssuing a decision by settlement, pursuant to an agreement of the
parties, without conducting a proceeding under this part.

{¢) KNothing in this section limits the authority of an agency to
provide any appropriate procedure for a decision that 1s not required
to be conducted under this part.

(d) Nothing in this section requires a proceeding under this part
for informal factfinding or informal investigatory hearing.

Comment, Section 641.110 states the general principle that an
agency must conduct an appropriate adjudlcative proceeding before
issuing a decision, subject to settlement negotiations. This sectiom
does not apecify which type of adjudicative proceeding should be
conducted. If an adjudicative proceeding is required by this secticn,
the proceeding may be a formal hearing, a conference hearing, or an
emergency decision, in accordance with other provisions of this part.
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IImder this part, the formal hearing procedure is standard unless
circumstances permit the conference hearing or emergency decision. The
formal hearing is analogous to the "adjudicatory hearing" under the
former Administrative Procedure Act. Former Section 11500(f). The
cther procedures are new.

This section does not preclude the waiver of any procedure, or the
settlement of any case without use of all available proceedings, under
the general walver and gettlement provisions of Sections 612.170
(waiver of provisions) and 646.210 (settlement). However, a person who
requests agency action without expressly requesting the agency to
conduct appropriate proceedinga will not be regarded, on that account,
as having waived the appropriate procedures; see Section 642.220 and
Comment (application for deciaion).

This part by 1ts terms applies only to adjudicative proceedings
required by constitution or statute. See also Code Civ. Proc. § 1094.5
{"a proceeding in which by law a hearing is required to be given").
However, by regulation an agency may require a hearing for a particular
decision that is not comstitutionally or statutorily required, and may
elect to have the hearing governed by this part. See Section 612,140
{election to apply division).

41,12 en adjudicative proceeding not regquired
641,120. An agency need not conduct a proceeding under this part
ags the process for formulating and issuing a decision to initiate or
not to initliate an investigation, prosecution, or other proceeding
before the agency, another agency, or & court, whether in response to
an application for an agency decision or otherwise.

Comment, Section 641,120 is drawn from 1981 Model State APA §
4-101(a). The provision lists the situations in which an agency may
igsue a decision without first conducting an adjudicative proceeding.
For example, a law enforcement officer may, without first conducting an
adjudicative proceeding, 1ssue a "ticket" that will 1lead to a
proceeding before an agency or court. Likewlse, an agency may issue an
initial pleading under this part without first conducting a proceeding
to decide whether to issue the pleading, See, e.g., Sections 642.210
{initiation by agency) and 610.350 ("initial pleading" defined).

41,1 odificatio a a of astatute latio

641.130. {a) Except as otherwise provided in this section, if a
provision of this part authorizes an agency to modify this part or make
this part inapplicahble by regulation, the agency may, to that extent,
adopt a regulation pursuant to Chapter 3.5 (commencing with Section
11340) of Part 1 of Division 3 of Title 2, that modifies this part or
makes this part inapplicable, and the regulation sc adopted, and not
this part, governs the matter.
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(b} A provision of this part that authorizes an agency to modify
this part or make this part inapplicable by regulation is subject to a
statute that governs the matter expressly.

Comment . Section 641.130 recognizes that a number of the
provisions of this part may be modified or made inapplicable by an
agency to sult the circumstances of the particular type of adjudication
administered by it. The modification or inapplicability may occur only
by regulation duly adopted and promulgated under the Administrative
Procedure Act. The modification may alter, or make inapplicable to the
agency's adjudicative proceedings, the particular provision as to which
modification or inapplicability is permitted.

In the interest of uniformity of procedure, the opportunity for
modification or inapplicability is restricted in many cases under this
part where the proceedings are conducted by Office of Administrative
Hearings personnel. These cases historically have been subject to a
uniform procedure under the former Administrative Procedure Act., A
number of provisions do not restrict modification or inapplicability in
an 0ffice of Administrative Hearings case. See, e.g., Sections 641.210
(regulations governing declaratory decision), 647.210 (regulations
making alternative dispute resolution inapplicable), 648.310 (burden of
proof),

Article 2 Declarato Dec

Comment, Article 2 (commencing with Section 641.210) creates, and
establishes all of the requirements for, a apecial proceeding to be
known as a "declaratory decislon" proceeding. The purpose of the
proceeding 1s to provide an inexpensive and generally available means
by which a person may obtain fully reliable information as to the
applicability of agency administered law to the peracn's particular
circumstances.

It should be noted that an agency not governed by thias article
nonetheless has general power to issue a declaratory decision. This
power 1s derived from the power to adjudicate. See, e.g., M. Asimow,
Advice to the Public from Federal Administrative Agencies 121-22 (1973).

‘For the procedure by which an interested person may petition
requesting adoption, amendment, or repeal of a regulation, see Gov't
Code §§ 11347-11347.1.
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41,21 Regulations govern declaratory decision

641.210. (a) The Office of Administrative Hearings shall adopt
and promulgate model regulations under this article that are consistent
with the public interest and with the general policy of this article to
facilitate and encourage agency issuance of reliable advice. The model
regulations shall provide for all of the following:

{1) A description of the classes of circumstances in which an
agency will not lssue a declaratory decision.

{2) The form, contents, and filing of an application for a
declaratory decision,

{3) The procedural rights of a person in relation tc an
application.

{4) The disposition of an application.

{b) The regulations adopted by the O0ffice of Administrative
Hearings under thls article apply in an adjudicative proceeding unless
an agency adopts its own regulations to govern declaratory decisions of
the agency.

{ec) By regulation an agency may modify the provisions of this
article or make the provisions of this article inapplicable.

GComment, Section $641.210 1s drawn from 1981 Model State APA §
2-103{b). An agency may choose to preclude declaratory decisions
altogether, Cf. Section 641.130 {(modification or inapplicability of
statute by regulation).

Regulaticna should specify all of the detalls surrounding the
declaratory decislon process including a specification of the precise
form and contents of the application; when, how, and where an
application 1s to be filed; whether an applicant has the right to an
oral argument; the circumstances in which the agency will not issue a
decision; and the like.

Regulations also should require a clear and precise presentation
of facts, so that an agency will not be regquired to rule on the
application of law to wunclear or excessively general facts. The
regulations should make clear that, 1f the facts are not sufficiently
precise, the agency can require additional facts or a narrowing of the
application.

Agency regulations on this subject will be wvalid so long as the
requirements they impose are reasonable and are within the scope of
agency discretion. To be valid these rules must also be consistent
with the public interest--which includes the efficlent and effective
accomplishment of the agency's mission--and the express general pelicy
of this article to facilitate and encourage the issuance of reliable
agency advice., Within these general limits, therefore, an agency may
include in 1its rules reasonable standing, ripeness, and other
requirements for obtaining a declaratory decisfon.
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§ 641,220, Declaratory decision permissive

641.220. {(a) In case of an actual controversy, & person may apply
to an agency for a declaratory decision as to the applicabllity to
specified circumstances of a statute, regulation, or decisioen within
the primary jurisdiction of the agency.

{b) The agency in its discretion may issue a declaratory decision
in response to the application. The agency shall not 1ssue a
declaratory decision if the agency determines that any of the following
applies:

(1) Issuance of the decision would be contrary to a regulation
adopted under this article.

{2) The decision would substantially prejudice the rights of a
person who would be a necessary party and who does not consent in
writing to the determination of the matter by a declaratory decision
proceeding.

{c) An application for a declaratory decision is not required for
exhaustion of the applicant's administrative remedies for purposes of
Judicial review.

Comment, Subdivisions (a) and (b) of Section 641.220 are drawn
from 1981 Model State APA § 2-103(a); subdivision (c) is new. TUnlike
the model act, Section 641.220 is applicable only to cases involving an
actual controversy, and 1ssuance of a declaratory decision is
discretionary with, rather than mandatory for, the agency.

This section prohibits an agency from 1issuing a declaratory
decision that would substantially prejudice the rights of a peraon who
would be 1ndispensable——that is a "necessary"-—party, and who does not
consent to the determination of the matter by a declaratory decision
proceeding. Such a person may refuse to give consent because in a
declaratory decision proceeding the person might not have all of the
same procedural rights the person would have in another type of
adjudicative proceeding to which the person would be entitled.

4 e a
641.230, Within 30 days after receipt of an application for a
declaratory decision, an agency shall give notice of the application to
all persons to whom notice of an adjudicative proceeding is otherwise
reguired, and may give notice to any other person.

Comment, Section 641.230 1s drawn from 1981 Model State APA §
2-103(c). 8See also Section 613.230 (extension of time).
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§ 641,240, Applicab t f ru verni strative adjudic
641.240. (a) The provisions of this part other than this article

do not apply to an agency proceeding for a declaratory decislon except
to the extent the agency sc provides by regulation or order.

{(b) Notwithstanding subdivisiocn (a), a person who qualifies under
Chapter 4 (commencing with Section 644.110) (intervention) and files a
timely motion for iIntervention 1in accordance with agency regulations
may intervene in & proceeding for a declaratory decisien.

Comment, Section 641.240 is drawn from 1981 Model State APA §
2-103{d). It makes clear that persons must be allowed to intervene 1in
a declaratory decislon proceeding to the same extent they are allowed
to intervene in other adjudicative proceedings under this part. It
also makes clear that all the other specifiec procedural requirements
for adjudications imposed by this part on an agency when it conducts an
adjudicative proceeding are inapplicable to a proceeding for a
declaratory decision unless the agency elects to make some or all of
them applicable.

Regulations specifying precise procedures available in a
declaratory proceeding may be adopted under Section 641.210. The
reason for exempting a declaratory declaion from usual procedural
requirements for adjudications provided in this part is to encourage an
agency to 1ssue a decigsion by eliminating requirements it might deem
onerous. Moreover, many adjudicative provisions have no
applicability. For example, cross-examination is ummecessary since the
application establishes the facts on which the agency should rule,
Oral argument could also be dispensed with.

Note that there are no contested issues of fact in a declaratory
decision proceeding “because 1ts function 18 to declare the
applicability of the law In question to unproven facts furnished by the
applicant. The actual existence of the facts on which the decision is
based will usually become an issue only in a later proceeding in which
a party to the declaratory decision proceeding seeks to use the
decision as a justification of the party's conduct.

Note alse that the party requesting a declaratory decision has the
choice of refraining from filing such an application and awalting the
ordinary agency adjudicative process governed by this part.

A declaratory decision 1s, of course, subject to provisions
governing judicial review of agency decisions and for public inspection
and indexing of agency decisions. See, e.g., Sectiona 6250-6268
{Califernia Public Records Act). A declaratory declsion may be given
precedential effect, subject to the provisions governing precedent
decisions. See Sections 649.310-649.340 (precedent declsions).

§ 641.250, Action of agency
641.250. {(a) Within 60 days after receipt of an application for a

declaratory decision, an agency shall do one of the following, in

writing:
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{1) Issue a decision declaring the applicability of the statute,
regulation, orrdecision in guestiocn to the specified circumstances.

{2) Set the matter for specified proceedings.

{3) Agree to issue a declaratory decision by a specified time.

{4) Decline to 1ssue a declaratory declsion, stating in writing
the reasons for its action., Agency action under this paragraph is not
subject to administrative or judicial review.

(b)Y A copy of the agency's action under subdivision {a) shall be
served promptly on the applicant and any other party.

{c) If an agency has not taken action under subdivision {a) within
60 days after receipt of an application for a declaratory decision, the
agency is considered to have declined to issue a declaratory decision
on the matter,

Commpent. Subdivision (a) of Section 641,250 is drawn from 1981
Model State APA § 2-103(e). The requirement that an agency dispose of
an application within 60 days ensures a timely agency response to a
declaratory decision application, thereby facilitating planning by
affected parties,

Subdivision (b) is drawn from 1981 Model State APA § 2-103(f). It
requires that the agency communicate to the applicant and to any other
parties any action it takes in response tc an application for =z
declaratory decision. This includes each of the types of actions
listed in paragraphs {(1)-(4) of subdivision (a). Service is made by
personal delivery or mail or other means to the respondent’'s last known
addresa. Sections 613.210 (service) and 613.220 (mail).

The decision by an agency whether or not to issue a declaratory
decision is within the absolute discretion of the agency and is
therefore not reviewable. Subdivision (a){4).

41 Declarato cision
641.260. (a) A declaratory decision shall contain the names of
all parties to the proceeding, the particular facts on which it is
based, and the reasons for its conclusion.
(b) A declaratory decision has the same status and binding effect
as any other decision issued in an agency adjudicative proceeding.

Comment, Section 641.260 is drawn from 1981 Model State APA §
2-103(g). A declaratory decision issued by an agency 1s Jjudicially
reviewable; 1s binding on the applicant, other parties to that
declaratory proceeding, and the agency, unless reversed or modified on
judicial review; and has the same precedential effect as other agency
adjudications,

Note that a declaratory decision, 1like other decisions, only
determines the legal rights of the particular parties te the proceeding
in which it was issued.
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Note alse that the requirement in this section that each
declaratory decision fssued contain the facts on which it 1s based and
the reasons for its conclusion will facilitate any subsequent judicial
review of the decision's legality. It also ensures a clear record of
what occurred for the partiea and other persons interested in the
decision because of ita possible precedential effect.

Article 3, Emergency Decision

§ 641,310, cY regu on required
64l1.310. (a) An agency may isaue an emergency decision for

temporary, interim relief under this article if the agency has adopted
a regulation that makes thias article applicable.

(b) The regulation shall do all of the following:

(1) Define the circumstances in which an emergency decision may be
issued under this article.

{2) State the nature of the temporary, interim relief that the
agency may order.

(3) Prescribe the procedures that will be available before and
after 1ssuance of an emergency decision under this article. The
procedures may be more protective of the respondent than those provided
in this article,.

(¢) This section does mnot apply to an emergency decision issued
pursuant to other express statutory authority.

Comment ., Section 641.310 requires specificity in agency
regulations that adopt an emergency decision procedure.

41,32 When emergency decision available
641.320. (a) An agency may issue an emergency decision under this
article in a situation involving an immediate danger to the public
health, safety, or welfare that requires immediate agency action,
{(b) An agency may take only action under this article that is
necessary to prevent or aveid the immediate danger to the public
health, safety, or welfare that Jjustifies issuance of an emergency

decigion.
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(c) An emergency decision 1ssued under this article is limited to
temporary, interim relief. The temporary, interim relief is subject to
administrative and judit:i.al review under Sections 641.370 and 641.380,
and the underlying issue giving rise to the temporary, interim rellef
is subject to an adjudicative proéeeding pursuant to Section 641.350.

Comment. Section 641.320 is drawn from 1981 Model State APA §
4-501(a)-(b). The emergency declsion procedure 1s available only if
the agency has adopted an authorizing regulation. Section 641.310.

§ 641,330, Emergency decision procedure

. 641.330. (a) Before issuing an emergency decision under this
article, the agency shall, if practicable, give the respondent notice
and an opportunity to be heard.

(b) Notice and hearing under this section may be oral or writtem,
including notice and hearing by telephome, facsimile transmission, or
other electronic means, as the circumstances permit. The hearing may
be conducted in the same manner as a conference adjudicative hearing.

Comment., Section 641.330 applies to the extent practicable in the -
circumstancea of the particular- emergency situatiom: The agency must
use its discretion to determine the extent of the practicability, and
give appropriate notice and opportunity to be heard accordingly. For
the conduct of a hearing in the manner of a conference adjudicative
hearing, see Section 647.120 (procedure for conference adjudicative
hearing). :

By regulation the agency may prescribe the emergency notice and
hearing procedure. See, e.g., State Bar Rules 789-798 (proceedings re
involuntary transfer to inactive atatus upon a finding that the
attorney's conduct poses a substantial threat of harm to the public or
the attorney's clientas). The regulation may be more protective to the
respondent than the provisions of this article. Section 641.310
{agency regulation requirsd).

See also Section $13.230 (extension of time).

§ 641.340, Emergency decision

641,340, (a) The agency shall issue an emergency decision,
'including & brief explanation -‘ of the factual and legal basis and
reasons for the emergency decision, to justify the determination of .an
immediate danger and the agency's emergency decision to take the
gspecific action. '

{(b) The agency shall give notice to the extent practicable to the
respondent. The emergency decision is effective when isaved. '
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Comment, Section 641.340 1s drawn from 1981 Model State APA §
4-501(c)-(d). Under this section the agency has flexibility to issue
its emergency declision orally, if necessary to cope with the
emergency. See alse Section 613.230 {extension of time).

§ 641,350, Completion of proceedings

641.350. <(a) After 1issuing an emergency decision under this
article for temporary, interim relief, the agency shall conduct an
adjudicative proceeding te resolve the underlying issues giving rise to
the temporary, interim relief.

(b} The agency shall commence an adjudicative proceeding within 10
days after i1ssuing an emergency decision wunder this article,
notwithstanding the pendency of proceedings for administrative or
Judicial review of the emergency decisicn.

Comment, Section 641.350 is drawn from 1981 Model State APA §
5-501(e). If the emergency proceedings have rendered the matter
completely moot, this section does not direct the agency to conduct
useless follow-up proceedings, since these would not be required in the
circumstances.

4 c ecord

641.360. {a) The agency record consists of any documents
concerning the matter that were considered or prepared by the agency.
The agency shall maintain these documents as its official record.

(b} Unless otherwise required by regulation, statute, or federal
or state constitution, the agency record need not constitute the
exclusive basis for an emergency decision or for administrative or
Judicial review of an emergency decision under this article.

Comment, Section 641.360 is drawn from 1981 Model State APA §
4-501(f)}-(g). Under this section the agency has flexibility to act on
the basls of nonrecord information if mnecessary to cope with the
€meTEENncy .

41 Agency review
641.370., (a) On petition by the respondent, the agency head or
other reviewing authority shall, on the earliest day that the business
of the agency will admit of, but not later than 15 days after service
of the petition on the agency, review and confirm, revoke, or modify an

emergency decision issued under this article.
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(b) The procedure for administrative review of the emergency
decision under thls section shall be the same as the procedure for
administrative review of a proposed decision under Section 649,230,

Gomment, Section 641.370 reguires prompt administrative review of
an emergency decision on petition of the respondent. Administrative
review under this section is not a preregquisite for judicial review.
See Section 641.380 (judicial review),

The administrative review procedure is prescribed in Sectien
649,230, The procedure includes decision on the record, with the
possibility of supplementation by additional evidence. Section
649.230(a). Each party has an opportunity to present a written brief
or oral argument, as determined hy the reviewing authority. Section
649.230(b).

§ 641,380, Judicial review

641.380. (a) On issuance of an emergency decision wnder this
article, the respondent may obtain Judicial review of the decision in
the manner provided in this section without prior administrative review.

{(b) On econfirmation or modification of an emergency decision
pursvant to Section 641.370, the respondent may obtain Judicial review
of the decision in the manner provided in this section.

{c) Judicial review under this =section shall be pursuant to
Section 1094.5 of the Code of Civil Procedure, subject to the following
provisions:

(1) The hearing shall be on the earliest day that the business of
the court will admit of, but not later than 15 days after service of
the petition on the agency.

{2) Where it is claimed that the findings are not supported by the
evidence, abuse of discretion 13 established if the court determines
that the findings are not supported by substantial evidence in the
light of the whole record.

(3) The relief that may be ordered on judicial review is limited
to a stay of the emergency decision.

Comment, Section 641.380 1is drawn from Section 11529¢{h) {(interim
suspension of medical care professional).

If the emergency decision 1is issued orally, a person seeking
Judicial review of the emergency decision must set forth in the
petition for review a summary or brief description of the agency
action; see Section [to be drafted]. See also Sections [to be drafted]
on the record for Jjudicial review, which may in limited circumstances
include new evidence in addition to that contained in the agency record.
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Article 4., Office of Administrative Hearings

41.4 Def ons
641.410. Unless the provision or context requires otherwise, the
following definitiona govern the construction of this chapter:
{(a) '"Director" means the executive officer of the Office of
Administrative Hearings.
(b) "Office" means the Office of Administrative Hearings.

Comment, Subdivision (a) of Section 641.410 restates former
Section 11370,1. Subdivision (b) is new,

§ 641,420, Office of Adminjstrative Hearinge
641.420. (a) There 1is in the Department of General Services the

Office of Administrative Hearings which is under the direction and

control of an executive officer who shall be known as the director.

(b} The director shall have the same qualifications as an
administrative law judge employed by the office, and shall be appointed
by the Governor subject to conflrmation of the Senate.

{c} A reference in a statute or regulation to the Office of
Administrative Procedure means the Office of Adminiatrative Hearings.

Comment, Section 641;420 restates former Section 11370.2.

41.4 4 \"4
641.430. (a) The director shall appoeint and maintain a staff of
full-time, and may appoint pro tempore part-time, administrative law
Judges sufficient to fill the needs of the various state agenciles.

. (b) An administrative law judge employed dy the office shall have
been admitted to practice law in this state for at least five years
immediately preceding the appointment and shall posseas any additional
qualifications established by the State Personnel Board for the
particular claés of position involved.

Comment. Subdivision {(a) of Section 641.430 restates the firat
sentence of former Sectlon 11370.3 and the second sentence of former
Section 11502.

Subdivision (b) restates the third sentence c¢f former Section
11502,
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41,440, Hear ergonnel
641.440. The director éhall appoint hearing reperters and such
other technical and clerical personnel as may be required to perform
the duties of the office.

Comment, Section 641.440 restates the second sentence of former
Section 11370.3, deleting the reference to "hearing officers" and the
"shorthand" hearing reporter limitation.

§ 641,450, t o t v e
641.450. (a) The director shall assign an administrative law

Judge employed by the office for an adjudicative proceeding except a
proceeding that by statute 1s exempt from the requirement that it be
conducted by an administrative law judge employed by the office,

{(b) On request from an agency, the director may assign an
administrative law judge employed by the office for an adjudicative
proceeding that by statute is exempt from the requirement that it be
conducted by an administrative law judge employed by the office,

{c) The director shall assign a hearing reporter as reqﬁired.

{d) An administrative law judﬁe employed by the office or other
employee assigned under this section 1s considered an employee of the
office and not of the agency to which the administrative law judge or
other employee is asaigned.

(e) When not engaged in conducting an adjudicative proceeding, an
administrative law judge employed by the office may be asgssigned by the
director to perform other duties vested in or required of the office,
including those provided in Section 641.480.

Comment, Subdivision {(a) of Section 641.450 supersedes the first
 part of the third sentence of former Section 11370.3. Adjudicative
proceedings exempted by statute from the requirement that they be
conducted by an administrative law judge employed by the Office of
Administrative Hearings include:

[Al1l proceedings exempt under existing law.

Subdivisjion (b} restates the second part of the third sentence of
former Section 11370.3.

Subdivision (¢) restates the third part of the third sentence of
former Section 11370.3.

Subdivision (d) restates the fifth sentence of former Section
11370.3.

Subdivision (e) restates the sizth sentence of former Section

11370.3.
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§ 641.460, Regulations

641.460, The office may adopt regulations for all of the
following purposes: '

(a) To establish further qualifications of administrative law
judges employed by the office. '

(b) To establish procedures for agencies to request and for the
. director to gasign administrative law judges employed by the office.

(¢) To establish procedures and adopt forms, consistent with this
part and other law, to govern administrative law judges employed by the
office and to govern adjudicative proceedings under this division to
the extent expressly provided by statute. '

(d) To establish standards and procedures for the evaluation,
training, promotion, and discipline of administrative law Judges
employed by the office.

(e) To facilitate the performance of the responsibilities
conferred on the office by this part.

Comment, Section 641.460 is drawn from 1981 Model State APA §
4-301(e).

§ 641,470, Cost of operation
641.470. The total cost to the state of maintaining and operating

the office shall be determined and collected by the Department of
General Services in advance or on such other basis as it may determine
from the state or other public agencies for which services are provided
by the office. |

Comment., Section 641.470 restates former Section 11370.4.

§ 641,480, Study of adminisirative law and procedure

641.480. (a) The offlce 18 authorized and directed to:

(1) Study the subject of administrative law and procedure in all
its aspects.

{2) Submit its suggestions to .the various agencles in the
interests of fairness, uniformity, and the expedition of businesa.

(3) Report its recommendatiocns to the Governor and Legislature at

the commencement of each general session.
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(b) All agencies of the state shall give the office ready access
to thelr records and full information .and reasonable assistance in any
matter of research requiring recourse to them or to data within their
knowledge or control. HNothing in this subdivision authorizes an agency
to give access to records required by statute to be kept confidential.

Comment, Section 641,480 restates former Section 11370.5 with the
addition of language protecting confidentiality of records., See also
Section 610.190 ("agency" defined).

CHAPTER 2. COMMERCEMENT OF PROCEEDING

Article 1, General Provisions
§ 642,110, Provisfons may be modified or made inapplicable by
regulation

642.110. By regulation an agency may modify the provisions of
this chapter, or make the provisions of this chapter inapplicable, in
an adjudicative proceeding that by statute is exempt from the
requirement that it be conducted by an administrative law Judge
employed by the Office of Administrative Hearings.

Comment., Section 642,110 does not apply to hearings required to
be conducted by an administrative law judge employed by the 0ffice of
Administrative Hearinga. Section 641.130 {modification or
inapplicability of statute by regulation).

Article 2, Initiation
4 1 itiatjon b

642.210. An agency may initiate an adjudicative proceeding with
respect to a matter within the agency's jurisdiction.

Comment, Section 642,210 i3 drawn from 1981 Model State APA §
4-102(a). It prevents any implication that Section 642.220
{application for decision) sets forth the exclusive circumstances under
which an agency may initiate an adjudicative proceeding.

4 at 0 cigio

642,220, (a) Any person may make an application for an agency

decision.
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(b) An application for an agency decision includes an application
for the agency to initiate an appropriate adjudicative proceeding,
whether or not the applicant expressly requests the proceeding.

Comment. Section 642.220 1is drawn from 1981 Model State APA §
4-102(c). It ensures that a person who requests an agency to issue a
decision, but does not expressly request the agency to -conduct an
adjudicative proceeding, will not on that account be regarded as having
walved the right to any available adjudicative proceeding. This
assurance may be especially important to protect unrepresented parties,

In addition, this provision clarifies that the term "application",
as used in this part, may refer either to the request for the agency to
issue a decision, or to the request for the agency to conduct an
appropriate adjudicative proceeding, or both, as the context suggests.
Similarly, the term "applicant” may be used with either or both
meanings. : ’

4 = cy act o

642.230. An agency shall initiate an adjudicative proceeding on
application of a person for an agency decision for which a hearing or
other adjudicative proceeding is required by Section 641.110 (when
adjudicative proceeding required), wunless any of the following
provisions applies:

{a) The agency lacks Jurisdiction of the subject matter.

(b) Resolutjon of the matter requires the agency to exercise
discretion within the scope of Section 641.120 (when adjudicative
proceeding not reguired).

{c) A statute vests the agency with discretion te conduct or not
to conduct an adjudicative proceeding and, 1in the exercise of
discretion, the agency has determined not to conduct an adjudicative
proceeding.

{d) Resolution of the matter does not require the agency to lssue
a decision that determines the applicant's legal rights, duties,
privileges, immunities, or other legal interests,

{e) The matter is not timely submitfedrto the agency.

{(f) The matter is not submitted in a form substantially complying
with an applicable statute or regulation,

Comment, Section 642,230 is drawn from 1981 Model State APA §
4-102(b). It supersedes any implication that may have been found under
former Sections 11503 and 11504 that a third party has a right to
demand that an agency conduct a proceeding. There may, however, be
other specific statutes that provide initiation rights to third
parties. See, e.g., Bus. & Prof, Code § 24203 (accusations against
liquor licensees filed by various publlic officials). '
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Section 642.230 requires an agency to initiate an adjudicative
proceeding on application of any person for an agency decision within
the scope of this part. If the agency determines that any of the
exceptions provided in this section is applicable, the agency may deny
the application without commencing an adjudicative proceeding, or the
agency may, in 1ts discretion under Section 642.210, commence an
adjudicative proceeding although under no compulsion to do so. For the
time within which an agency must act with respect to an application,
see Section 642.240 (time for agency action). In situations where none
of the exceptions 1s applicable, this section establishes the right of
a person to require an agency to initiate an adjudicative proceeding.

The introductory clause reinforces the point that thia part only
applies where a hearing is statutorily or constitutionally reguired.
See Section 641.110 (when adjudicative proceeding required).

Subdivision (b) relieves the agency from an obligation to conduct
an adjudicative proceeding 1if resolution of the matter requires the
agency to exercise discretion to initiate or not to initiate an
investigation, proasecution, adjudicative proceeding, or other
proceeding before the agency or another agency or a court. For
example, a person who submits a complaint about a licensee cannot
compel the licensing agency to commence an adjudicative proceeding
against the licensee; the agency may exercise prosecutorial discretion
to determine whether to commence or not to commence an adjudicative
proceeding in each case. The agency's decision whether or not to
commence an adjudicative proceeding need mnot itself be preceded by an
adjudicative proceeding. Section 641,120 (when adjudicative proceeding
not required}.

Subdivision (c) doces not and could not authorize an agency to
deprive any person of procedural rights guaranteed by the
constitution. If a statute purporting to authorize an agency to
dispense with an adjudicative proceeding conflicts with constitutional
guarantees, the agency may exercise its discretion under Section
642,210 to conduct an adjudicative proceeding even though the statute
does not require it or, 4if the agency fails to conduct a
constitutionally required adjudicative proceeding, a reviewing court
- may give appropriate rellef.

Subdivision (d) closely relates to the definition of "decision" in
Section 610.310 as ™agency action of specific application that
determines a legal right, duty, privilege, immunity, or other legal
interest of a particular person”. If the applicant does mnot request
agency action that would fit within the definition of a "decision", the
agency need not commence an adjudicative proceeding. For example, if a
person asks the agency to commence an adjudicative proceeding for the
purpose of adopting a rule, or of carrying out & housekeeping function
that affects nobody's legal rights, the request would be subject to
denial because the requested agency action would noét be a "decision™.
Subdivision (d) provides that an agency mneed not commence an
adjudicative proceeding unless the applicant's legal rights, duties,
privileges, immunitiea, or other legal interesta are to be determined
by the requested decision. Interpretation of these terms, ultimately s
matter for the courts, will clarify the range of situations in which
this part entitles a person toc require an agency to initiate an
adjudicative proceeding. The avallability of various types of
adjudicative proceedings may persuade courts to develop a more
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hospitable approach toward applicants than would have been feasible or
practicable if the only available type of adjudicative proceeding were
a trial-type, formal hearing.

4 Time for agenc

642.240. (&) The time limits in this section apply except to the
extent they are inconsistent with limits established by another statute
for any stage of the proceeding or with 1limits established by the
agency by regulation in a proceeding that by statute is exempt from the
requirement that it be conducted by an administrative law judge
employed by the Office of Administrative Hearings.

(b) Within 30 days after receipt of an application for an agency
decision, the agency shall examine the application, mnotify the
applicant of any apparent error or omission, request any additional
information from the applicant or another gource that the agency wishes
to obtain and is permlitted by law to require, and notify the applicant
of the name, official title, mailing address, and telephone number of
an agency member or employee who may be contacted regarding the
application. MNothing in this subdivision limits the authority of the
agency to request additional information more than 30 days after
receipt of an application for an agency decision, but such a request
and any response to the request de not extend the time provided in
subdivision (c).

{¢) Within 90 daya after the later of (i) receipt of an
application for an agency declsion or (il) receipt of the response to a
timely regueat made by the agency under subdivision (b), the agency
shall do one of the following:

{1) Approve or deny the applicatioh, in whole or in part. The
agency shall serve on the applicant a written notice of any denial,
which shall include a brief statement of the agency's reasons and of
any administrative review available to the applicant.

(2) Commence an adjudicative proceeding.

Comment. Section 642.240 1s drawn from 1981 Model State APA §
4-104(a). See also Bus. & Prof. Code §§ 485, 487 (procedure on denial
of license application). It establishes time limits and notification
requirements for agency action on applications for decisions other than
declaratory decisions. The effect of this sectlon, when combined with
Section 641.120, is that this part imposes no procedures on the agency
when it decides not to conduct an adjudicative proceeding in response
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to an application for an agency decision, except to give a written
notice of denial, with a brief statement of reasons and of any
avallable administrative review. Agency decisions of this type, while
not governed by the adjudicative procedures of this part, are subject
to Jjudicial review as a final agency action under Section [to be
drafted]. _

Failure of an agency to meet the time limits provided in this
gection does not entitle the applicant to issuance of a license or
other action sought in the application. The applicant's remedy for the
agency's failure is judicial action by writ of mandate to compel
appropriate agency action.

By regulation an agency whose hearings are not required to he
conducted by an administrative law judge employed by the Office of
Administrative Hearings may modify the provisiona of this section or
make the provisions of this section inapplicable to tailor the
procedures to sult its individual needs. The agency may, for example,
provide shorter times for emergencies, and the like. Section 642.110,

It should be noted that the time limits provided in this section
are subject to contrary statutes that govern particular proceedings.
See, e.g., Bua. & Prof. Code §§ 10086 (hearing must commence within 30
days after request to Real Estate Commissioner); 11019 (hearing must
commence within 15 days after request to Real Eatate Commissioner).

See also Section 613.230 (extension of time).

4 1 oceed] c enced by initial eadi
642.310. An adjudicative proceeding is commenced by issuance of
an initial pleading by an agency.

LComment ., Section 642.310 supersedes portions of the first
sentences of former Sections 11503 and 11504, See also Section 610.350
("initial pleading” includes accusation and statement of 1issues).
Included among the issues that may be adjudicated are whether a right,
authority, license, or privilege should be granted, iassued, or renewed
on application of a person, or revoked, suspended, Ilimited, or
conditioned on initiation of an agency. Sections 642,210-642.240
{initiation of proceeding).

It should be noted that by regulation an agency may require
preparation of the initial pleading by another party or may permit a
denied application to serve as the initifal pleading. In such a case,
verification is required unless by regulation the agency provides
otherwigse. Section 642,320 {contents of initial pleading). :

§ 642,320, Contents of initial pleading :
642.320. (a) The initial pleading shall be in writing and shall

include all of the following:
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(1) A statement that sets forth in ordinary and concise language
the issues to be determined in the adjudicative proceeding, including
any acts or omissions with which the respondent is charged and any
particular matters that have come to the attention of the agency and
that would Justify a declsion against the reapondent. The statement
shall be sufficient to enable the respondent to prepare a case,

(2) A specification of the statutes and regulations that are at
issue in the adjudicative proceeding, including any the respondent is
alleged to have violated or with which the respondent must show
compliance by producing proof at the hearing. The specification shall
not consist mereiy of issues or chhrges phrased in the language of the
statutes and regulations. ' '

(3) The remedy sought.

{b) The initial pleading shall be verified unless made by a public
officer acting in an offiecial ecapacity or by an employee of the agency
before which the proceeding is to be held., The verification may be on
information and belief. '

Comment, Section 642.320 supersedes portions of former Sections
11503 and 11504. The verification requirement would apply where an
agency permits preparation of the initial pleading by another party,
unless the requirement is modified or made inapplicable by regulation.
Cf. Comment to Section 642.310 (proceeding commenced by initial
pleading).

§ 642,330, Service of initial pleading and other information
642,330, (g) On issuance of the initial pleading, the issuing

agency shall serve on the feapondent all of the fellowing:

fl) A copy of the initial pleading.

{2) A statement to the reapondent in the form provided in
subdivision (b)}.

{(3) A form of responsive pleading that acknowledges service of the

initial pleadihs and constitutes a responsive pleading under Section
642.350.

(4) A copy of Chapter 5 {commencing with Section 645.110)
{discovery)}.

{5) Any other information the agency determines is appropriate.

{b) The statement to the respondent shall be substantially in the

following form:
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You may request 4 hearing on this matter. If you do not
request & hearing, [here insert name of agency] may proceed
on the initial pleading without a hearing. Your failure to
request a hearing does not preclude you from serving on [here
insert name of agency] a statement by way of mitigation.

In order to request a hearing, you or a person acting on
your behalf must sign either the enclosed form entitled
Responsive Pleading or your own form of responsive pleading
as provided in Section 642.350 of the Government Code, and
deliver or send it to: [here insert name and address of
agency]. You must deliver or send the responsive pleading
within 15 days after the initial pleading was perscnally
served on you, or within 20 days after the initial pleading
was sent to you.

You may, but need not, be represented by an attorney or
other authorized representative at any or all stages of this
proceeding.

To request the names and addresses of witneases or an
opportunity to i1nspect and copy the items mentioned in
Government Code Section 645.230 in the possession, custody,
or control of the agency, you may contact: [here insert mname
and address of appropriate person].

(¢) Fotwithstanding Sections 613.210 (service) and 613.220 (mail),
gervice under this section shall be by certified or registered mail or
by personal delivery. Service may be by first class mail or other
means pursuant to Section 613.220 to initiate an adjudicative
proceeding before an independent appeals board or other independent
agency if the respondent has previously appeared in the same or a
related proceeding.

Comment, Section 642.330 is drawn from former Sectiona 11504 and
11505. Service umder this section iz limited to personal service or
registered or certified mail; first class mail 1is not permissible
except in cases before an appeals board such as the Unemployment
Insurance Appeals Beard, where the respondent has previcus involvement
in the controversy and 1nitlal service provisions are therefore
unnecessary.

Service iz made by personal delivery or by other appropriate means
to the respondent's last known address. Sections 613.210 (service) and
613.220 (mail). For this purpose, the respondent's last known address
is the address maintained with the agency, if the respondent 1is
required to maintain an address with the agency. Section 613.210(b).

An agency that fails properly to serve the respondent does not
acquire jurisdiction unless the respondent makes a general appearance.
Section 642.340 (jurisdiction over respondent).

The form of responsive pleading may be a post card or other form
provided by the agency. Signing and returning the form by the
regpondent acknowledges service of the initial pleading and constitutes
a responsive pleading under Section 642.350.
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The respondent may be represented by an attorney or, in some
circumstances, another authorized representative. See Sections
- 613.310-613.330 {representation of parties).

§ 642,340, Jurjsdiction over respondent
642.340, The agency shall make no decision adversely affecting

the rights of the respondent unless the respondent has been served as
provided in this article or has responded or otherwise appeared.

Comment. Section 642,340 restates a portion of former Section
11505(c). ;

§ 642,350, Responsive pleading
642,350, {(a) Within 15 days after service of the initial
pleading, or a later time that the agency in its discretion permits,

the respondent may serve a responsive pleading on the agency.

(b} A responsive pleading shall be in writing signed by the
respondent and shall state the respondent's mailing address. It need
not be verified or follow any particular fornm.,

{c) A responsive pleading may do one or more of the following:

{1) Requesat a hearing. -

(2) Object to the initial pleadiné on the ground that it does not
state an act or omission or other ground on which the agency may
proceed, _ A

(3) Dbject to the form of the initial pleading on the ground that
it 1is 80 indefinite or uncertain that the respondent cannot identify
the transaction or preparé a case, IUnless objection is taken under
this paragraph, all further objections to the form of the initial
pleading are considered waived..

(4) Admit the initial pleading in whole or in part.

{(5) Present new matter by way of defense.

(6) Object to the initial pleading on the ground that, under the
circumstances, compliance with the requiremenfs of a regulation would
result in a material violation of another regulation adopted by another
agency affecting substantive rights. _ '

{7) Ralse such other matter as may be appropriate.
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(c) The respondent is entitled to a hearing on the merits if the
respondent serves a responsive pleading on the agency under subdivision
(a). A responsive pleading constitutes a specific denial of all parts
of the initial pleading not expressly admitted,

(d) Failure to serve a responsive pleading on the agency under
subdivision (a) 1s a default subject to the right of the respondent to
serve a statement by way of mitigation under Section 648.130 (default).

Comment, Section 642.350 is drawn from former Section 11506, See
also Sections 613.340 (authority of attorney or other representative of
party), 613.210 (service), 642,360 (amended and supplemental
pleadings). If service is by mail or other means of delivery, the
respondent has 20 days after the date of sending in which to respond.
Section 613.230 (extension of time).

The references to a "hearing” include a conference hearing where
appropriate. :

42 ed and su ea

642.360. (a) At any time before commencement of the hearing a
party may amend or. supplement a pleading. After commencement of the
hearing a party may amend or supplement a pleading in the discretion of
the presiding officer, including an amendment to conform to proof at
the hearing. -

(b} An amended or supplemental pleading shall be served on all
parties.

(¢) If an amended or supplemental pleading presents a new isasue,
the opposing party shall be given a reasonable opportunity to prepare a
case, Any mnew matter 1s considered controverted without further
pleading, and any objection to the amended or supplemental pleading may
be made orally and shall be noted in the record.

Comment, Section 642.360 supersedes former Sections 11507 and
Section 115146, It is broadened to permit amendment of responsive
pleadings as well as initial pleadings, but is narrowed so that an
amendment 1s subject to the presiding officer's discretion after
commencement of the hearing, Cf, Code Civ. Proc. § 464 (supplemental
pleading alleges facts material to case occurring after former
pleading).
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Article 4, Setting Matter for Hearing

§ 642,410, Time and place of hearing
642.410. (a) The agency conducting the adjudicative proceeding

shall determine the time and place of the hearing. The hearing shall
not be held before expiration of the time within which the respondent

is entitled to respond.

{b) The agency shall consult the Office of Administrative Hearings
and the time and place of hearing are subject to the availability of
its staff, except for an adjudicative proceeding that by statute is
exempt from the requirement that it be conduced by an administrative
law Jjudge employed by the Office of Administrative Hearings.

Comment, Section 642.410 1g drawn from former Sections 11508 and
11509.

42.4 c

642,420, {a) The presiding officer may grant a continuance for
good cause. '

(b) A party shall apply for a continuance within 15 daya after the
party discovered or reascnably should have discovered the event or
occurrence that establishes good cause for the continuance. A
continuance may be granted for good cause after the 15 days have
elapsed if the party seeking the continuance is not reaponsible for and
has made a good faith effort to prevent the condition or event
establishing the good cause,

Comment, Section 642.420 supersedes former Section 11524. The
section vesta continuance decisions in the presiding officer, whether
or not employed by the Office of Administrative Hearings, and revises
the times from 10 working daya to 15 calendar days. The section
eliminates the provision for special judicial review of denial of a
continuance request; this matter is subject to judicial review at the
same time and in the same manner as other disputed matters. Section
[to be drafted]. '

42.4 Venue e o u
642.430. <{(a) The hearing shall be held in the following location:
(1) City and County of San Francisco, if the transaction occurred
or the respondent resides or is located within the First or 3Sixth
Appellate District.
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(2) County of Los Angeles, if the transaction occurred or the
respondent resides or 1s located within the Second Appellate District
or within the Fourth Appellaté District other than the County of
Imperiallor San Diego.

(3) Gounty of Sacramento, 1f the transaction occurred or the
respondent resides or is located within the Third or Fifth Appellate
District. ]

'(4} County of San Diego, 1f the transaction occurred or the
respondent resides or is located within the Fourth Appellate District
in the County of Imperial or San Diego.

(b) Notwithstanding subdivision (a): ‘

(1) If the transaction occurred in a district other than that of
respondent's residence or location, the agency may select the county
appropriate for elther district, ‘ A '

(2) The agency may select a different place nearer the place where
the transaction occurred or the reapondent resides or is located.

(3) The parties may select any place within the state by agreement.

{c) The respondent may move for, and the presiding officer in its
discretion may grant or deny, a change in the place of the hearing.

Comment, Section 642.330 is drawn from former Section 11508. By
regulation an agency may modify the provisions of this section, or make
the provisions of this section inapplicable, if the hearing is exempt
from the requirement that it be conducted by an administrative law
Judge employed by the Office of Administrative Hearings. Section
642.110.

Subdivision (a)(4) recognizes creaticn of a branch of the 0Office
of Administrative Hearings in San Diego. :

Subdiviasion (ec) is new. It codifies practice authorizing a motion
for change of venue, See 1 Ogden, Cal. Public Agency Prac. §
33.02[4][d] (1991). Grounds for change of venue include selection of
an improper county and promotion of convenience of witness and ends of
Justice. Cf. Code Civ. Prec. § 397.

§ 642,440, Fotice of hearing )
642.440, (a) The agency shall serve a notice of hearing on all

parties at least 15 days before the hearing.
(b} The notice of hearing shall be substantially in the following

form and may include other information:
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A hearing will be held before [here 1insert name of
agency] at [here Insert place of hearing] on [here insert
date of hearing], at the hour of , on the charges
made or issues stated in the initial pleading served on you,

The hearing may be postponed for good cause. If you
have good cause, you are obliged to mnotify the presiding
officer within 15 days after you discover the good cause.
Failure to notify the presiding officer within 15 days will
deprive you of a postponement.

You may be present at the hearing., You have the right
to be represented by an attorney or other authorized
representative at vour own expense. You are not entitled to
the appointment of an attorney or other authorized
representative to represent you at public expense. You are.
entitled to represent yourself without an attorney.

Unlesa the hearing is a conference adjudicative hearing:
You may present any relevant evidence, and will be given full
opportunity to cross-examine all witnesses testifying against

- you. You are entitled to the issuance of subpoenas to compel
the attendance of witnesses and the production of hooks,
documents, or other things by applying to [here insert
appropriate office of agency] or the preaiding officer, or by
your attorney of record. .

Comment, Section 642,440 is drawn from former Sections 11509 and
11505, with an increase in time from 10 to 15 days. If notice of
hearing is sent by mail or other means, it must be sent at least 20
days - before the hearing date. Section 613.230 (extension of time).
Proof of service by mall may be made by any appropriate method,
including proof In the manner provided for ecivil actions and
proceedings, See Code Civ. Proc. § 1013a,

The respondent may be represented by an attorney or, in some
circumstances, another authorized representative, See’ Sections
613.310-613.330 {representation of parties).

For 1limitations on procedures in a conference adjudicative
hearing, see Section 647.120 (precedure for conference adjudicative
hearing). ’

CHAPTER 3. PRESIDING OFFICER
rticle e 0‘ ce

4 tion of 8 o e
643.110. Except as otherwise provided by statute, any one or more
of the following persons may, in the discretion of the agency head, be
the presiding officer:
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(a) The agency head.

(b) An agency mémber.

{c) An administrative law judge assigned by the director of the
O0ffice of Administrative Hearings.

(d) Another person designated by the agency head.

Comment, Sectlon 643.110 is drawn from 1981 Model State Act §
4-202{a). It uses the term "presiding officer" to refer to the one or
more persons who preside over a hearing. If the presiding officer is
moere than one persen, as for example when a multl-member agency sits en
banc, one of the persons may serve as apokesperson, but all persons
collectively are regarded as the presiding officer. See also Section
13 (singular includes plural).

Agsignment of an administrative law Judge under subdivisien (e) is
pursuant to Section 541.450 (assignment of administrative law judges).
Discretion of the agency head to designate "another person" to serve as
presiding officer under subdiviasion (4d) 1is subject to Section 543,320
{separation of functions).

One consequence of determining who shall preside is provided in
Sections 649.110 and 649.210. Under Section 649.110 (proposed and
final decisions), if the agency head presides, the agency head shall
issue a final decision; 1f any other presiding officer presides, a
proposed decision must be iassued. Section 649.210 (availabllity and
scope of review) establishes the general appealability of proposed and
final decisicns to the agency head.

For a statutory exception to the right of the agency head to
designate the presiding officer, see Section 643,120 (DAH-
administrative law judge as presiding officer).

4 OAH sdministrative law judge as presidi fficer

643.120. Unless an adjudicative proceeding by . statute is exempt
from the requirement that it be conducted by an administrative law
judge emploved by the Office of Administrative-ﬂearinga, the following
provisions aﬁply:

(a) The presiding officer shall be an administrative law judge
assigned by the director of the Office of Administrative Hearings.

{(b) In the discretion of the hgency head, the ‘administrative law
Judge may hear the case alone or the agency head may hear the case with
the administrative law judge. -

(e} If the administrative law Jjudge hears the case alone, the
administrative law Jjudge shall exercise all powers relating to the
conduct of the hearing.

{d) If the agency head hears the case with the administrative law
Judge: '
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(1) The administrative law judge shall preside at the hearing,
rule on the admission and exclusion of evidence, and ﬁdvise the agency
head on matters of law.

{(2) The agency head shall exercise all other powers relating to
the conduct of the hearing but may delegate any or all of them to the
administrative law judge.

(3) The agency head shall issue a final decision as provided in
Section 649,110, The administrative law Jjudge who presided at the
hearing shall be present during the consideration of the case and, if
regquested, shall assist and advise the agency head. Ko agency member
who did not hear the evidence shall vote.

(4) Notwithstanding any other provision of thia éubdivision, if -
after the hearing has commenced a4 quorum no longer exists, the
adminiastrative law judge who is presiding shall complete the hearing as
if sitting alone and shall deliver a proposed decision to the agency
head as provided in Section 649.110.

Comment, Section 643.120 restates the substance of the first
sentence of former Section 11512{(a). It recognizea that a number of
statutes reguire an administrative law judge employed by the DOffice of
Administrative Hearings. Assignment of an administrative law judge
under subdivision (a) {8 governed by Section 641.450 (0ffice of
Administrative Hearings).

Subdivision (b) restates the second sentence of former Section
11512¢a).

Subdivision (c¢) restateas the second sentence of former BSection
11512(b).

Subdiviasions (d)(1) and (2) restate the first sentence of former
Section 11512(b). Subdivision (d){3) restates former Section 11517(a)
with the saddition of a sentence that makes clear the agency head may
issue a final decision in the proceeding. Subdivision {(d){4) restates
former Section 11512(e).

5 643,130, Substitution of presiding officer

643.130. (a) If a substitute is required for a presiding officer
vho is disqualified or 1s unavailable for‘ any other reasoﬁ,_ the
substitute shall be appointed by the appeinting authority.

(b) A substitute appointed under this section is subject to the
same qualifications as an original presiding officer.

{¢) An action taken by a substitute appointed under this section
is as effective as if taken by an original presiding officer.
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Comment, Section 643.130 is drawn from 1981 Model State APA §
4-202(e)-(f). This provision also applies to the reviewing authority.
Section 649.230 (review procedure). The section only applies where a
substitute is "required", i.e., 1is necessary because the presiding
officer is otherwise unable to act, for example because of lack of a
quorum,

In casea where there 1s no appeinting authority, e.g., the
presiding officer is an elected official, this section provides for mno
appointment of a substitute, and the "rule of necessity" applies. Cf.
former Section 11512(c) (no agency member subject to disqualification
if disgqualification would prevent existence of quorum qualified to act).

rticle 2 is

4 or d er

643.2i0. {(a) The presiding officer is subject to disqualification
for bias, prejudice, interest, or any other cause provided in this part.

{(b) It is not alone or in itself grounds for diasqualification,
without further evidence of bias, prejudice, or intereat, that the
presiding officer: |

{1) Is or is not a member of a raclal, ethnic, religious, sexual,
or similar group and the proceeding 1pvolves the rights of that group.

{2) Has experience, technical competence, or specialized knowledge
of or has in any capacity expressed a view on a legal, factual, or
policy issue presented in the proceeding.

(3) Has as a lawyer or public official participated 1in the
drafting of laws or regulations or in the effort to pasa or defeat laws
or regulations, the meaning, effect, or application of which ig in
issue in the proceeding.

{4) Has served as, or is subject to the authority, direction, or
discretion of or 1s assisted or advised by a person who has served as,
investigator, prosecutor, or advocate in the proceeding, to the extent
thoge circumatances are not prohibited by Article 3 (commencing with
Section 643.310) (separation of functiona).

{c} By regulation an sagency may provide for peremptory challenge
of the presiding officer in a proceeding that by statute is exempt from
the requiremeﬁt that 1t be conducted by an administrative law judge
employed by the Office of Administrative Hearings.

Comment., Section 643.210 supersedes former Section 11512{c).
Section 643.210 applies whether the presiding officer serves alone or
with others. Other causes of disqualification provided in this part
include receipt of ex parte commmications, Section 648.550
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(disqualification of presiding officer). For separation of functions
requirementa, see Section 643.320. This provision also applies to the
reviewing authority. Section 649.230 (review procedure).

Subdiviseion (a) apecifies grounds for disqualification drawn from
1981 Model State APA § 4-202(b).

Subdivision (k) is drawn from Code of Civil Procedure Section
170.2 ({disqualification of Judges). Although subdivision (Bb)(2)
provides that expression of a view on a legal, factual, or policy issue
in the proceeding does not in itself disqualify the presiding officer
" under Section 643.210, disqualification in such a situation might occur
under Section 643.320 (separation of functions).

Subdivision (e} codifies ‘existing practice, The Workers
Compensation Appeals Board provides for a peremptory challenge. 8 Cal.
Code Reg. § 10453.

43,22 Self disqua cation

643.220. (a) The presiding officer shall disqualify hinself or
herself and withdraw frdm a proceeding in which there are grounds for
disqualification.

(b) The parties may waive disqualification under subdivision (a)
by a writing that recites the basis for disqualification. The waiver
is effective only when signed by all parties, accepted by the presiding
officer, and included in the record.

_ Comment. Section 643.220 1s drawn from the first sentence of
former Section 11512{¢) and from Code of C(ivil Procedure Section
170.3{b){1). This provision alsc applies to the reviewing authority.
Section 649.230 (review procedure).

A walver of disqualification under subdivisien (b) is a voluntary
relinquishment of rights by the parties. It should be noted that the
walver may be signed by the attorney or other authorized representative
of a party. Section 613.340 ({authority of attorney or other
representative of party). The presiding officer need not accept a
walver; the waiver 1is effective only 1f accepted by the presiding
officer.

4 Procedure for disqua cat esiding officer
543.230. {a) A party may request disqualification of the
presiding offi;er by filing an affidavit within 10 days after receipt
of notice of the presiding cfficer's identity or within 10 days after
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discovering facts establishing grounds for diaquﬁiification, whichever
is later. The affidavit shall state with particularity the grounds of
the request for disqualification of the presiding officer.

(b) The presiding officer whose disqualification 1z requested
shall determine whether tc grant the request. if the presiding officer
is more than one person, the person whose disqualification is requested
.shall not participate in the determination. The agency may by
regulation provide for determination of a disqualification request by a
‘person other than the presiding officer whose disqualification is
requested, |

{c) The determination of the disqualification request shall state
facts and reasons for the determination. Unless by regulation the
agency provides for administrative review at an earlier time, the
determination is subject to administrative and judicial review at the
~same time, in the same manner, and to the same extent as other
determinations of the presiding officer in the proceeding.

Copment., Section 643.230 gupersedes former Section 11512(e). It
is drawvn from 1981 Model State APA § 4-202(c)-(d). This provision also
applies to the reviewing authority. Section 649.230 (review procedure).

643.310. Nothing in this article limits the authority of an
agency by regulation to adopt limitations in addition to or greater
than the limitationa in this article.

Comment, Section 643.310 allows an agency to expand but not to
diminish separation of fimctions requirements.
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4 en separatio uired

643,320, {a) Except to the extent provided in Section 643.330:

(1) A person who has served as 1nvestigator, prosecutor, or
advocate in an adjudicative proceeding or in its pre-adjudicative stage
may not serve as presiding officer or assist or advise the presiding
officer in the same proceeding.

(2) A person who is subject to the authority, directiomn, or
discretion of a person who has served as investigator, prosecutor, or
advocate in an adjudicative proceeding or in its pre-adjudicative stage
may not serve as presiding bt‘ficer in the same proceeding.

(b) This section does not apply to issuance, denial, revocation,
or suspension of a driver's license pursuant to Division 6 (comméncing
with Section 12500) of the Vehicle Code,

Comment, Section 643,320 is drawn from 1981 Model State APA §
4-214(a}-{(b). This provision also applies to the reviewing authority.
Section 549.230 (review procedure).

In subdivision (a), the term "a person who has served" in any of
the capacitles mentioned i{is intended to mean a person who has
personally carried out the function, and not one who has merely
supervised or been organizationally connected with a person who has
personally carried out the funection. The aseparation of fimctions
requirements are intended to apply to substantial involvement in a case
by a person, and not merely marginal or trivial participation. The
gsort of participation intended to be disqualifying 1is meaningful
participation that is likely to affect an individual with a commitment
to a particular result in the case. For this reason also, a staff
member who plays a meaningful but neutral role without becoming an
adversary would not be barred by the limitations of subdivision (a).

The separation of functions requirements of subdivision (a) are
not limited to agency personnel, but include participants in the
proceeding not employed by the agency, A deputy attorney general whe
prosecuted the case at the administrative trial level, for example,
would be precluded from advising the reviewing authority at the
administrative review 1level, except with respect to settlement
matters. Section 643.330 {(b){4).

While - subdivision (a) precludes an adversary from asasisting or
advising a presiding officer, it does not preclude a presiding officer
from assisting or advising an adversary. Thus it would not prohibit an
agency head from communicating to an adversary that a particular case
should be settled or dismissed. '

Subdivision (a)(2), unlike 1981 Model State APA § 4-214(Db), does
not preclude a subordinate of an adversary from assisting or advising
the presiding officer. However, by regulation an agency may adopt a
more stringent separation of functions requirement. Section 643.310.

Subdivision (b) recognizes the personnel problem faced by the
Department of Motor Vehicles due to the large volume of drivers'
licenaing cases, Although subdivision (b) makes separation of powers
requirements inapplicable in drivers' licensing cases, the separation
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of functions requirements remain applicable in other Department of
Motor Vehicle hearings, 1including schoolbus operation certificate
hearings.

4 ¥h tion no ired

643.330. (a) Unless a party demonstrates other atatutory 'grounds
for disqualification:

(1) A person who has participated in a determination of probable
cause or other equivalent preliminary determination in an adjudicative
proceeding may serve as presiding officer or assist or advise the
presiding officer in the same proceeding.

{2) A person may serve as presiding officer at successive stages
of the same adjudicative proceeding.

(3) A person who has served as Investigator, prosecutor, or
advocate in an adjudicative proceeding may advise the presiding officer
concerning a settlement proposal advocated by the person in the same
proceeding.

{4) A person who has served as Investigator or advocate in an
adjudicative proceeding may serve as a supervisor of the presiding
officer or assist or advise the presiding officér in the same
proceeding 1f the proceeding ia nonprosecuterial in character and the
service, assistance, or advice occurs more than one year after the time
the person served as investigator or advocate.

{5) A person who has served as i1nvestigator or advocate in an
adjudicative proceeding may glve advice to the presiding officer
concerning a technical ilssue involved in the same proceeding 1f the
proceeding 1s nonprosecutorial in character and the advice concerning
the technical issue is necessary for, and is not otherwise reasonably
available to, the presliding officer, provided the content of the advice
is disclosed on the record and all parties have an opportunity to
comment on the advice,

{b) Nothing in this section authorizes a communication between the
presiding officer and another person to the extent the communication is
otherwise prohibited by Section 648.520.

Comment, Section 643.330 is drawn from 1981 Model State APA §
4-214(c)-{d). This provision also applies to the reviewing authority.
Section 649.230 (review procedure).
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Subdivisions {(a){1l) and (2), dealing with the extent to which a
person may serve as presliding officer at different stages of the same
proceeding, should be distinguished from Section 648.520, which
prohibits certain ex parte communications. The policy 1ssues in
Section 648.520, regarding ex parte communication between two persons,
differ from the policy issues in subdivisions (a)(l) and (2) regarding
the participation by one individual in two stages of the same
proceeding. There may be other grounds for disqualification, however,
in the event of improper ex parte communications. Subdivision (b);
Section 648,550, See also Section 643.210 {grounds for
disqualification of presiding officer).

Subdivision (a)(3), permitting an investigator, prosecuter, or
advocate to advise the presiding officer regarding a settlement
proposal, is limited to advice In support of the proposed settlement;
the insider may not use the opportunity to argue against a previously
agreed-to settlement. Cf. Alhambra City and High School Districts
(1986) PERB Decision No. 560 [10 PERC ¥ 17046]. Inslder access is
permitted here in support of public policy favoring settlement, and
because of the cconacnance of interest of the parties in this situation.

Subdivisions {a){4) and (5) apply to nonprosecutorial types of
administrative adjudications, such as individualized ratemaking and
power plant siting decisions. The subdivisions recognize that the
length and complexity of many cases of this type may as a practical
matter make it impoasible for an agency to adhere to the separation of
functions requirements, given 1limited staffing and personnel.
Subdivision {(a){4) excuses compliance with the separation of functions
requirementa in such a case if more than one year has elapsed between
the contrary functions, Subdivision (a)(5) recognizes such an
adjudication may require advice from a person with speclal technical
knowledge whose advice would not otherwise be available to the
presiding officer under standard separation of functions doctrine.

43,34 taff c ce
643,340, A presiding officer may receive assistance from a staff
assistant if the assistant does not (1) receive ex parte communications
of a type that the presiding officer would be prohibited from receiving
or (2) furnish, augment, diminish, or modify the evidence in the record.

Comment. Section 643.340 is drawn from 1981 Model State APA §
4-213(b). This provision also applies to the reviewing authority.
Section 649.230 (review procedure).

CHAPTER 4. INTERVERIION

§ 644,110, Intervention
644.110. The presiding officer shall grant a motion for

intervention if all of the following conditions are satiasfied:
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{a) The motion is submitted in writing to the presiding officer,
with copies served on all parties named in the notice of the hearing.

_ {b) The motion is made as early as practicable in advance of the
hearing'. If there is a prehearing conference, the motion shall be made
in advance of the prehearing conference and shall be resclved at the
prehearing conference, '

{¢) The motion states facts demonstrating thai: the applicant’s
legal rights, duties, privileges, or immunities may be substantially
affected by the proceeding or that the applicant qualifies as an
intervenor undér a statute or regulation.

{d) The presiding officer determines that the interests of justice
and the orderly and prompt conduct of the proceeding will not be
impaired by allowing the intervention.

Comment., Section 644,110 1s drawn from 1981 Model State APA §
4-209(a). It provides that the presiding officer must grant the motion
to intervene I1f a party satisfies the gstandards of the section.
Subdivigion (c) confers atanding on an applicant to intervene on
demonstrating that the applicant’'s "legal rights, duties, privileges,
or immunities may be sgubstantially affected by the proceeding®.
However, subdivision (d) impeses the further limitation that the
presiding officer may grant the motion for intervention only on
determining that "the interests of justice and the orderly and prompt

conduct of the proceedings will not be impaired by allowing the

intervention." The presiding officer 1s thus required to weigh the
impact of the proceedings on the legal rights, etc. of the applicant
for intervention (subdivision {c)) againat the interests of juatice and
the need for orderly and prompt proceedings (subdivision (d)).

44, c t [v) v

" 644,120, If an applicant qualifies for intervention, the
presiding officer may 1impose conditions on the 1ntervenor'§
participation in the proceedings, either at the time that intervention
is granted or at a subsequent time. Conditions may include the
following:

{(a) Limiting the intervenor's participation to désignated issues
in which the intervenor has a particular interest demonatrated'by the
motion,

(b) Limiting or excluding the use of dilscovery, crogs-examination,
and other procedures involving the intervenor so as to promote the

orderly and prompt conduct of the proceeding.
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(¢} Requiring two or more intervenors to  combine their
presentations of evidence and argument, croas-examination, discovery,
and other participation in the proceeding.

{d) Limiting or excluding the intervenor's pai‘ticipation in
settlement negotiations.

Comment, Section 644.120 is drawn from 1981 Model State APA §
4-209{c). This asection, authorizing the preaiding officer to impose
conditions on the intervenor's participation in the proceeding, is
intended to permit the presiding officer to facilitate reasonable
involvement of Intervencrs without subjecting the proceeding to
unreasonably burdensome or repetitious presentations.

44,1 Order granti d terventio

644,130, (a) As early as practicable in advance of the hearing
the presiding officer shall issue an order granting or denying each
motion for intervention, specifying any conditions, and briefly stating
the reasons for the order.

(b) The presiding officer may modify the order at any time,
stating the reasons for the modification.

(c) The presiding officer shall promptly give notice of an order
granting, denying, or modifying interventicn to the applicant for
intervention and to all parties.

Comment, Section 644.130 is drawn from 1981 Model State APA §
4-209{d). By requiring advance notice of the presiding officer's order
granting, denying, or modifying interventien, this section is intended
to gilve the parties and the applicants for intervention an opportunity
to prepare for the adjudicative proceeding,

44,14 ervention det b

644,140, Whether the Interests of Jjustice and the orderly and
prompt conduct of the proceedings will be impaired by allowing
intervention is a determination to be made under this chapter by the
presiding officer in the presiding officer’'s sole discretion based on
the knowledge and judgment of the presiding officer at that time, and
the presiding officer's determination is not subject to administrative
or judicial review,

Gomment, Section 644.140 is new.
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on sh o on
544,150, Nothing in this chapter precludes an agency from
adopting a regulation that permits participation by a person short of
Interventicn as a party, subject to Article 5 {commencing with Section
648.510) of Chapter 8 (ex parte commmications). |

Comment, Section 644,150 recognizes that there are ways whereby
an Interested person can have an impact on an ongoing adjudication
without assuming the substantial litigation costs of becoming a party
and without unnecessarily complicating the proceeding through ‘the
addition of more partles, Agency regulations may provide, for example,
for filing of amicus briefs, testifying as a witneas, or contributing
to the fees of a party.

CHAPTER 5. DISCOVERY

Article 1, General provisions

§ 645,110, Application of chapter
645.110. (a) Subject to subdivision (b), the provisions of this

chapter provide the exclusive right to and method of discovery in a
proceeding governed by this part.

{b) By regulation an agency may modify the provisions of this
chapter, or make the provisions of this chapter inapplicable, in a
proceeding that by statute is exempt frbm the requirement that it be
conducted by an administrative law Jjudge employed by the Office of
Administrative Hearings.

Comment, Subdivision (a) of Section 645.110 supersedes former
Section 11507.5 and broadens 1t to apply to all adjudicative
proceedings covered by this part., Under subdivision (a), the . eivil
discovery provisions of the GCode of Civil Procedure are inapplicable to
this part except to the extent a provision of this part incorporates
them. . ’

Subdivision (b) does not apply to hearings required to be
conducted by an administrative law Judge employed by the O0ffice of
Administrative Hearings, or where there 18 a speecifically applicable
statute that governa the matter such as in the case of workers'
compensation or Insurance GCommission ratemaking. Section 641.130
(modification or inapplicability of gtatute by regulation).
Regulations adopted by an agency  under authority of subdivision (b)
could provide for additional discovery or could 1limit discovery or
eliminate the right of discovery completely.
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L} ' v t
645.120. (a) This section is intended only to limit the scope of

discovery. It 1s not intended to affect the methods of discovery

allowed under this chapter,

(b} In any proceeding under subdivision (i) or (J) of Section
12940, or Section 19572 or 19702, alleging conduct that constitutes
sexual harassment, s8exual assault, or sexual battery, evidence of
specific instances of a complainant"a sexual conduct with individuals
other than the alleged perpetrator is not discoverable unless it is to
be offered at a heaﬂng to attack the credibility of the complainant as
provided for under Section 648.470 (eﬁdence of sexual conduct).

Comment., Section 645.120 supersedes subdivision {(g) of former
Section 11507.6. : .

ons

645.130. (a) A party may, by petition as proviﬂed in this
section, reguest an order that the teatimony of a material witness
residing within or without the state be taken by deposition in the
manner prescribed by law for depositions in civil actions.

{(b) The petition shall be verified, shall request an order that
the witness appear and testify before an officer named in the petition
foi:- that purpose, and shall state all of the feollowlng:

{1) The nature of the pending proceeding.

(2) The name and address of the witness whose testimony 1ia
requeated. . _ |

{3) A showing of the Mteriality of the testimony of the witness.

(4) A showing that the witness will be unable or can not be
compelled to attend the hearing. .

{c) The applicant shall serve notice of hearing and a copy of the
pet.ition on the other parties to the proceeding at least 10 days before
the hearing. }

{d) If the witness resides within the state, the petition shall be
made to, and an order may be issued by, the presiding officer or, if a
presiding officer has not been appointed, the agency. If the witness
resides without the state, the petition shall be made to, and an order
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may be issued by, the agency, which shall obtain an order of the
Superiecr Court to that effect elther in the county where the proceeding
is conducted or the County of Sacramento.

Comment, Section 645.130 supersedes former Section 11511. The
section authorizes the presiding officer, if one has been appointed, to
crder a deposition where the witness resides within the state. The
- gection also requires notice to the other parties of the hearing on the
petition. See also Section 613.230 (extension of time).

manne v

645.210. {a) After commencement of a proceeding, a party, on
written request to another party, before the hearing and within 30 days
after service on the party of the 1initial pleading or within 15 days
after service on the party of an additional or supplemental pleading,
is entitled to discovery to the extent provided in this article.

(b) Rotwithstanding a party's compliance with a request for
discovery under this article, the party has a continuing duty to
disclose and make avallable to the requesting party any supplemental
matter within the scope of the request for discovery immediately on
obtaining knowledge, possession, custody, or control of the matter.

Comment , Subdivision {a) of Section 645.210 supersedes the
introductory portion of the first paragraph of former Section 11507.6.
Subdivision (b) 1is new. For the times within a party must respond to a
discovery requeat, see Article 3 {commencing with Section 645,310
{compelling diacovery).

45,22 Discovery of witne
645.220. A party requesting discovery under this article 1is
entitled to obtaln the names and addresses of witnesses to the extent
known to the other party, including, but not limited to, those intended
to be called to testify at the hearing.

GComment, Section 645.220 supersedes clause (1) of the first
paragraph of former Section 11507.6. For the times within a party must
respond to a discovery request, see Article 3 {commencing with Section
645.310 (compelling discovery).
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4 Bcovery of statementg, w 8 d reports

645.230. (a) As used in this section, "statement" includes all of
the following:

(1) A written statement by a person signed or otherwise
authenticated by the person.

(2} A stenographic, mechanical, electrical, or other recording or
transcript of an oral statement by a person,

{3) A written report or summary of an oral statement by a person.

(b} A party requesting discovery under this article is entitled to
Inspect and make a copy of any of the following in the possession or
custody or under the control of another party:

(1) A statement of a witness then proposed to be called by the
party or of any other person, including a party or the complainant,
having personal knowledge cof the acts, omissions, or events that are
the basis for the proceeding., '

{2) All writings; including, but not limited to, reports of
mental, physical, and blood examinations, and things that the party
then proposes teo offer in evidence,

{3) Any other writing or thing that is relevant.

(4) An investigative report made by or on behalf of the party
pertaining to the subject matter of the proceeding, to the extent that
the report (i) contains the names and addresses of witnesses or of
persons having personal knowledge of the acts, omissions, or events
that are the basia for the proceeding, or (ii) reflects matters
perceived by the investigator in the course of the investigation, or
(iii) contains or includes by attachment any statement or writing or
summary of a statement or writing described in this section.

{c) Nothing in this section authorizes the inspection or copying
of any writing or thing that is privileged from disclosure by law or
otherwise made confidential or protected as an attorney's work product.

Comment . Section 645.230 supersedes clause (2) of the first
paragraph of, subdivisions (a)-{f) of, and the second and third
paragraphs of, former Section 11507.6. See also Section 610.350
{("initial pleading” defined). :

Subdivision (b)(1l) generalizes specific provisions of former law
that allowed discovery of both (1) a statement of a person, other than
the respendent, named in the initial pleading, when it is alleged that
the act or omission of the respondent as to the person is the basis for
the adjudicative proceeding, and (2) a statement pertaining to the
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subject matter of the proceeding made by a party to another party or
person., This generalization is for drafting convenience and is not
intended tc repeal any authority for dlacovery that existed under
former law; that authority is continued in the new provision.

Although subdivision (b)(3) permitas discovery of anything that is
relevant, it should be noted that Section 648.420 provides the
presiding officer digcretion to exclude evidence.

For the times within a party must respond to a discovery reguest,
see Article 3 (commencing with Sectlon 645.310) (compelling discovery).

Artdi ompe Discove

45 esponse t isco equest
645.310. A party shall respond to a request for discovery within
20 days after service of the reguest,

Lomment, Section 645.310 is new., If the request is served by
mall or other means, the party has 25 days after the date of sending in
which to respond.. Section 613.230 {extension of time).

§ 645,320, Motion to compel discovery
645.320. (a) If a party fails to respond toe a request for

discovery within the time provided in Section 645.310, the party making
the request may make a motion to the presiding officer to compel
discovery. -

{(b) A motion to compel discovery shall be made and notice of
motion served on the party within 15 days after expiration of the time
provided in Sectlon 645.310, or if the party evidences refusal to
respond before expiration of the time provided in Section 645,310,
within 15 days after the evidence of refusal.

{c) The motion shall state facts showing the party's failure or
refusal to comply with the request for discovery, a description of the
matter sought to be discovered, the reason the matter 1s discoverable
under this chapter; that a reasonable and good faith attempt to contact
the party for an 1nforma1.resolution of the issue has been made, and
the ground of the party's refusal so far as known to party making the
request.,

Comment, Section 645.320 supersedes subdivision (a) and a portion
of subdivision (b) of former Section 11507.7. TUnder this article
proceedinga to compel discovery are before the presiding officer rather
than the superior court.
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4 0 matters wit resid officer
645.330. Where the matter sought to be discovered is under the
custody or control of the opposing party and the opposing party asaserts
that the matter is not discoverable or is privileged against disclosure
iunder this ch.apter, the presiding officer may order lodged with it
matters provided in, and examine the matters in accordance with the
provisions of, subdivision (b) of Section 915 of the Evidence Code.

Comment, Section 645.330 supersedes subdivision (e) of former
Section 11507.7. Under this article proceedings to compel discovery
are before the presiding officer rather than the superior court.

§ 645,340, Hearins

645.340. (&) The hearing on the motion to compel diacovery shall
be within 15 days after the motion is made, or a later time that the
presiding officer may on its own motion for good cause determine. The
party against whom the motion is made may flle an opposition to the
motion before or at the time of the hearing.

(b) The preaiding officer shall decide the case on the matters
examined by the presiding officer in camera, the papera filed by the
parties, and oral argument and additional evidence that the preaiding
officer allows.

{c} The presiding officer shall consider the necessity and reaacns
for the discovery, the diligence or lack of diligence of the party
requesting discovery, whether the granting of the motion will delay the
commencement of the hearing on the date set, and the pdssible prejudice
to any party.

Comment, Section 645.340 supersedes a portion of subdivision (b)
and subdivision (f) of former Section 11507.7. Under this article
proceedings to compel discovery are before the presiding officer rather
than the superior court,

4 0 1 di
645,350. (a) Unless otherwise stipulated by the parties, the
presiding officer shall no later than 15 days after the hearing make
its order denying or granting the motion, ‘
{(b) The order of the presiding officer shall be in writing setting
forth the matters the party requesting discovery 1s entitled to

discover under this chapter.
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{c) The presiding officer shall serve the order on the parties.
Where the order grants the motion in wheole or in part, the order does
not become effective until 10 days after the date the order 1s served
on the party. VWhere the order denles relief to the party requesting
discovery, the order i1s effective on the date 1t 1s served on the party.

Comment, Section 645.350 bupersedes subdivision (g) of former
Section 11507.7. Under thils article proceedings to compel discovery
are before the presiding officer rather than the superior court.

Article 4, Subpoenas

45,4 ub uthorit
645.410. Subpoenas and subpoenas duces tecum may be issued under
this article for at:trmdance at the hearing and for production of
documents at any reasonable time and place or at the hearing.

Comment, Section 645.410 supersedes a portion of former Section
11510. This article gives all adjudicating agencies, and attorneys for
parties, subpoena power. See Section 645.420 (issuance of subpoena).
The Coastal Gommission previocusly lacked statutory subpoena power,
This section also broadens former law to allow a subpoena duces tecum
to provide documents at any reasonable time and place rather than only
at the hearing. .

This article incorporates privacy protections from civil
practice, Sectien 645.420(a).

An agency whose hearings are by statute exempt from the
requirement that they be conducted by an administrative law Jjudge
employed by the Office of Admin)strative Hearings may modify the
subpoena provisions or make the subpoena provisions inapplicable by
regulation. Section 645.110. Regulations might provide, for example,
that a asubpcena will not issue unless the party seeking it first
establishea the relevance of the evidence socught; or the regulation
could provide different standards for subpoenas compelling the
attendance of witnesses and subpoenas duceas tecum,

§ 645,420, Issuance of subpoena

645.420. {a) Subpoenas and subpoenas duces tecum may be issued by
the agency, presiding officer, or attorney of record for a party, in
accordance with Sections 1985 to 1985.4, 1nclusive, of the Code of
Civil Procedure. |

(b} The process extends to all parts of the state and shall be
served in accordance with Sections 1987 and 1988 of the Code of Civil

Procedure.
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(cy No witness 1s obliged to attend unless the witneas 1is =a
resident of the state at the time of service.

Comment. Section 645.420 restates a portion of former Section
11510, and expands it te include issuance by an attorney and to
Incorporate civil practice privacy protections. See Code Civ., Proc. §§
1985-1985.4. For enforcement of a subpoena, see Section 645.440.

5 645,430, Motjon to quash
645.430. (a) An objection to the terms of a subpoena or a

subpoena duces tecum, including a motion to gquash, may be reasonably
made by a party. '

{b) The objection shall be resolve& by the presiding officer on
terms and conditions that the presiding officer declares. - The
presiding officer may make another order tht is appropriate to protect
the parties or the witness from unreasonable or oppressive demands
including viorlationa of the right to privacy.

(c)' A subpoena or a subpoena duces tecum issued by the agency on
its own motion may be guashed by the agency.

Comment, Section 645.430 addresses matters not previously covered
by statute dbut covered by regulation in some agencies. See, e.g., 20
Cal, Code Regs. § 61 (Public Utilities Commission).

45,44

645.440. A witness appearing pursuant to a subpoena or a subpoena
duces tecum, other than a party, shall receive for the appearance the
following mileage and fees, to be paid by the party on whose motion the
witness is subpoenaed: '

(a) The same mileage allowed by law to a witness 1in a c:l.ﬂl case.

(b) The same feez allowed by law to a witness In a civil case.
This subdivision does not apply to an officer or employee of the state
or a pelitical subdivia.:l.on of the state,

Comment, Section 645.440 restates a portion of former Section
11510. Its coverage is extended to a subpoena duces tecum as well as a
subpoena, and is conformed to the mileage and fees applicable in civil
cases, See Sections 68093-568098 (mileage and fees in civil cases).
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CHAPTER 6. PREHEARING AND SETTLEMENT CONFERENCES

Article 1. Prehearing Conference

§ 646,110, Modjficatlon or inapplicabllity by regulation

646,110. By regulation an agency may modify the provisions of
this article, or make the provisions of this article inapplicable, in a
proceeding that by statute is exempt from the requirement that it be
conducted by an administrative law judge employed by the Office of
Administrative Hearings.

Copment, Section 646,110 permits an exempt agency by regulation
to dispense with or change the provisions of this article relating to
prehearing conferences,

46,1 Conduct of prehear conferenc

646.120, (a) On motion of a party or by order of the presiding
officer, the presiding officer may conduct a prehearing conference,

{b) The presiding officer shall set the time and place for the
prehearing conference, and the agency shall give reasonable written
notice to all parties. The notice shall inform the parties that at the
prehearing conference the proceeding may be converted into a conference

adjudicative hearing for disposition of the matter.
. {c) The presiding officer may conduct all or part of the
prehearing conference by telephone, television, or other electronic
means if each participant in the conference has an opportunity to
participate in and to hear the entire proceeding while it is taking
place. ' '

{d) At the prehearing conference the proceeding may be converted
into a conference adjudicative hearing for disposition of the matter as
provided in this part. The notice of the conference adjudicative
hearing shall state the date of the hearing.

{e) A party who falls to attend or participate in a conference may
be held in default under this part. The notice of the prehearing
conference ghall ac inform the parties.

Comment, Subdivisions {(a) and (b) of Section 646.120 supersede
former Section 11511.5{a). See also Section 613.230 {(extension of
time).
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Subdivision (c) is a procedural innovation drawn from 1981 Model
State APA § 4-205(a) that allows the presiding officer to conduct all
or part of the prehearing conference by telephone, television, or other
electronic means, s8uch as a conference telephone call. While
subdivision (c) permits the conduct of proceedings by telephone,
television, or other electronic means, the presiding officer may of
course conduct the proceedings in the physical presence of all
participanta,

Subdivision (d) is drawn from 1981 Model State APA § 4-204(3)(vii).

Subdivision {(e) 18 drawn from 1981 Model State APA §
4-204(3){viii). For default procedures, see Section 648.130.

§ 646.,130; Subject of prehearing conference

646,130, A ﬁrehearing conference may deal with one or more of the
following matters:

(a) Exploration of settlement possibilities.

{(b) Preparation of stipulations.

{(c) Clarification of issues.

(d) Rulings on identity and limitation of the number of witnesses.

{e) Objectlons to proffers of evidence,

{f) Order of presentation of evidence and cross-examination.

(g) Rulings regarding issuance of subpoenas and protective orders.

(h) Schedules for the submission of written briefs and schedules
for the commencement &nd cconduct of the hearing.

(1)} Exchange of witness lists and of exhibits or documents to be
offered in evidence at the hearing. '

{]) Motions for intervention.

(k) Any other matters that promote the orderly and prompt conduct
of the hearing.

Comment, Section 646.130 supersedes former Section 11511.5(b).

Subdivigsion (1) is new. If a party has not avalled itself of
discovery within the time periods provided by Chapter 5 {commencing
with Section 645.110), it should not be permitted to use the prehearing
conference as a substitute for statutory discovery. The prehearing
conference is limited to an exchange of information concerning evidence
to be offered at the hearing.

Subdivision (j) implements Section 644.110 (intervention).
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§ 646,140, Prehearing_g;gg;

646.140, The preslding officer shall issue a prehearing order-
incorporating the matters determined at the prehearing conference. The
presiding officer may direct one or more of the parties to prepare the
preheariﬁg o:der.

Copment, Section 646.140 supersedes former Section 11511.5(e).

Article 2, Settlement Conference

4 ettlement

646.210. {(a) The parties to an adjudicative proceeding may settle
the matter on any terms.the parties determine are appropriate. This
subdivision applies:

{1) After igssuance of an initial pleading in an adjudicative
proceeding to determine whether an occupatlonal license should be
revoked, suspended, limited, or conditioned.

(2) Before or after issuance of an initial pleading in a case
other than a case described in paragraph (1).

(b) This section is subject to any necessary agency approval. An
agency head may delegate the power to approve a settlement.

Comment., Subdivision (a) of Section 646.210 codifies the rule in
Rich Vvigion Centers, Inc. v. Bd., of Med. Exam., 144 Cal. App. 34 110,
192 Cal. Rptr. 455 (1983). It also makes clear that an agency can
settle a case without filing an initial pleading, except in a licensing
disciplinary case. This provision 1s subject to a specific statute to
the contrary governing the matter.  See, e.g., Labor Code § 5001
{workers®' compensation settlement must be approved by board or workers'
compengation judge).

4 andat onfe ce
646.220. (a) The presiding officer may order the parties to
attend and participate in a settlement conference. '
{b) The presiding officér at the settlement conference‘shali be
different from the presiding officer at the hearing, except that i1f the
adjﬁdicative proceeding is not required by statute to be conducted by
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an administrative law judge employed by the Office of Administrative
Hearings, the presiding officer at the settlement. conference may, but
need not, he different from the presiding officer at the hearing.

{¢) The preaiding officer shall set the time and place for the
settlement conference, and the agency shall give reasonable written
notice to all parties.

(d) The preaiding officer may conduct all or part of the
settlement conference hy telephone, television, or other electrenic
means 1f each pafticipant in the conference has an opportunity to
participate Iin and to hear the entire proceeding while it 1s taking
place, ,

{e) A. party who fails to attend or participate in a settlement
confererice may be held in default under this part. The notice of the
settiement conference shall so inform the parties. 7

Comment, Under Section 646.220 a settlement conference may, but
need mnot, be aseparate from the prehearing conference (at which
exploration of settlement issues may occur); the conduct of the
gettlement conference parallels that of the prehearing conference. 3See
Sections 646.120, 646.130 and Comments (prehearing conference).

Attendance and participation in the settlement conference is
mandatory. For default procedures, see Section 648,130.

An agency may, but ias not required to, put in place & system of
settlement Jjudges, whereby a Jjudge of comparable status to the
presiding officer who will hear the case is assigned to help mediate a
settlement. Separate settlement Judges are required in settlement
conferences before the 0ffice of Administrative Hearings.

See also Section 613.230 (extension of time),

4 Co a tt at
646.230. Notwithstanding any other statute, no evidence of an
offer of compromise or settlement made in settlement negotiations under
this article is admissible in an adjudicative proceeding or civil
action, whether as affirmative evidence, by way of impeachment, or for
any other purpose. '

Comment, Section 646.230 applies notwithstanding Sections 648.410
(technical rules of evidence inapplicable) and 648.110 {provisions may
be modified or made inapplicable by regulation). It is drawn from
Evidence Code § 1152 (compromise and settlement offers). See Sectlon
647.240 and Comment (confidentiality of communications in alternative
dispute resolutiom).
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CHAFTER 7. HEARIHG ALTERNATIVES

Article 1, Gonference Adjudicative Hearing
§ 647,110, When conference hearing may be used

647.110. A conference adjudicative hearing may be used in
proceedings where: '

{a) There is no disputed issue of material fact,

(b) There is a disputed issue of material fact, if the matter
involves only:

(1) A monetary amount of not more than $1,000.

(2) A disciplinary sanction against a prisoner.

{3) A disciplinary sanction against a student that does not
involve expulsion from an academic institution or suspension for more
than 10 days.

(4) A disciplinary sanction against an employee that does not
involve discharge from employment, demotion, or suspension for more
than 5 days.

{(5) A diseciplinary sanction agalnst a licensee that does not
involve revocation, suspension, annulment, withdrawal, or amendment of
a license, _

{c) By regulation the agency has authorized use of a conference
hearing, 1f in the circumstances its use does not violate a gtatute or
the federal or state constitution.

Comment., Section 647.110 1s new.

Subdivision (&) permits the conference hearing to be used,
regardless of the type or amount at 1ssue, if no disputed issue of
material fact has appeared. An example might be & utility rate
proceeding in which the utility company and the Public Utilities
Commigsion have agreed on all material facts. 1If, however, ccnsumers
intervene and raise material fact disputeées, the proceeding will be
subject to conversion from the conference adjudicative hearing to the
formal adjudicative hearing in accordance with Sections 614.110-614.150.

Subdivision (b) permits the conference adjudicative hearing to be
used, even if a disputed 1ssue of material fact has appeared, if the
amount or other stake involved is relatively minor, or 1f the matter
involves a disciplinary sanction against a priscner. The reference to
a "licensee™ in asubdivision (b)(5) includes a certificate holder.
Section 610.360 ("license" defined).

Subdivision (c) imposes no limits on the authority of the agency
to adopt the conference adjudicative hearing by regulation, other than
statutory and constitutional due process limits.

-118-




Draft of 4/26/93

47.12 Procedure fo i udicativ

647.120. {a) Except as provided in this article, the procedures
of this part otherwise applicable to an adjudicative hearing apply toc a
conference adjudicative hearing. 7

(b} The preaiding officer shall regulate the course of the
proceeding and may limit witnesses, testimony, evidence, rebuttal, and
argument, provided that the presiding officer shall permit the parties
and may permit others to offer written or oral comments on the issues.

Comment, Section 647.120 is drawn from 1981 Model State APA §
4-402. The section indicates that the conference adjudicative hearing
is a "peeled down" version of the formal adjudicative hearing. The
conference adjudicative hearing need not have a prehearing conference,
discovery, or teatimeny of anyone other than the parties. However, it
is intended to permit agencies to allow public participation .where
appropriate,

4 Cross—examinatie

647.130. (a) A conference adjudicative hearing may be not be used
unless it appears to the presiding officer that in the circumstances
either (1) cross—examination of witnesses will not be necesaary for
proper determination of the matter or (2) any delay, burden, or
complication due to the cross—examination will be minimal.

(b)Y If after a conference adjudicative hearing is commenced it
appears that the requirements of subdivision (a) are not satisfied, the
preaiding officer shall convert the conference'adjudicative hearing to
a formal adjudicative hearing.

Comment, Section 647.130 limits availability of cross—examination
in a conference adjudicative hearing.

§ 647,140, Proposed proof
647.140., (a) If the presiding officer has reason to believe that

material facts are in dispute, the pfesiding officer may require a
party to state the identity of the witnesses or other sources through
which the party would propose to present proof if the proceeding were
converted to a formal adjudicative hearing. If disclosure of a fact,
allegation, or source 1is privileged or expressly prbhibited by a
regulation, statute, or federal or state constitution, the presiding
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cfficer may require the party to indicate that confidential facts,
allegations, or sources are involved, but mnot to disclose the
confidential facts, allegations, or sources,

(b) If a party has reason to believe that easential facts must be
cbtained in order to permit an adequate presentation of the case, the
party may inform the presiding officer regarding the general nature of
the facts and the sources from which the party would propose to obtain
. the facts if the proceeding were converted to a formal adjudicative
hearing.

Comment. Section 647.140 is drawn from 1981 Model State APA §
4-403. For conversion of proceedings, see Sections 614.110-614.150.

§ 647,210, Application of article _ ,
647.210. (a) This article is gubject to a statute that requires
mediatien or arbitration in an adjudicative proceeding.
(b) By regulation an agency may make this article inapplicable.

Comment. Subdivision (a) of Section 647.210 recognizes that some
statutes require alternative dispute resolution techniques. See, e.g.,
[references to be supplied, particularly relating to labor relations
disputes].

§ 647.220, ADR authorized

647.220, {(a) An agency may, with the consent of all the parties,
refer a dispute that is the subject of an adjudicative proceeding for
resclution by any of the following means:

{a) Mediation by a neutral mediator.

{b) Binding arbitration by a neutral arbitrator.

(c) Nonbinding arbitration by & neutral arbitrator. The
arbitrator's decision In a nonbinding arbitration is final unless
within 30 days after the arbitrator delivers the award to the agency
head a party requests the agency for a de novo adjudicative
proceeding. If the decisicon in the de ﬁnvo proceed;ng is not meore
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favorable to the party electing the de novo proceeding, the party shall
pay the costs and fees specified in Section 1141.21 of the Code of
Civil Procedure (judicial arbitration) insofar as applicable in the
adjudicative proceeding.

Comment, Section 647.220 is new. Under subdivision (a), the
mediator may use any mediation technique, ' ,

Subdivision (c) parallels the procedure applicable in Judicial
arbitration. See Code Civ. Proc. §§ 1141.20-1141.21. The costs and
fees specified in Section 1141.21 for a civil proceeding may not all be
applicable in an adjudicative proceeding, but subdivision {c) requires
such costs and fees to be assessed to the extent they are applicable.

§ 647,230, Regulations governing ADR

647.230. (a) The Office of Administrative Hearingas shall adopt
and promulgate model regulations for dispute resolution under this
article. The model regulations govern dispute resolution by an AgeNncy
under this article, unless by regulation the agency modifies the model
regulatioﬁs or makes the model regulations inapplicable.

{(b) The model regulations shall include provisions for selection
and compensation of a mediator or arbitrator, gqualifications of a
mediator or arbitratof, and confldentiality of the mediation or
arbitration proceeding.

Comment. Section 647,230 does not require each agency to adopt
regulations. The model regulationa developed by the Office of
Administrative Hearings will automatically govern mediation or
arbitration for an agency, unless the agency provides otherwise. The
agency may choose to preclude mediation or arbitration altogether.
Section 647.210 (application of article). .

The Office of Administrative Hearings could maintain a roster of
neutral mediators and arbitrators who are available for dispute
settlement in all administrative agencies.

47,24 Confid a ] o R catio
647.240. Rotwithstanding any other statute, a communication made
in dispute resolution under this article iz protected to the following
extent:
(a) Anything said, any admission made, and any document prepared
in the course of or pursuant to medlation under this division is a
confidential communication, and a party to the mediation has a
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privilege to refuse tor disclose and to prevent another from disclosing
the communication, whether in an adjudicative proceeding, civil action,
or otherwise. This subdivision does not 1limit the admissibility of
evidence if all parties to the proceedings consent.

(b) Ro reference to nonbinding arbitration under this division or
the evidenée produced or any other aspect of the arbitration may be
made in an adjudicative proceeding or ecivil action, whether as
affirmative evidence, by way of impeachment, or for any other purpose.

Comment, Section 647.240 applies notwithstanding Sectiona 648.410
(technical rules of evidence inapplicable) and 648.110 (provisions may
be modified or made inapplicable by regulation). ,

Subdivision (a){l) 1s analogous to Evidence Code Section
1152.5(a)-(b) {(mediation). Subdivision (a)(2) is drawn from GCode of
Civil Procedure Section 1141.25 (arbitration) and California Rules of
Court 1616(d) {arbitration).

CHAPTER 8. CONDUCT OF HEARING

Article 1, General Provisions
4- LoY, od ad licab b
regulation

648.110. (a) By regulation an agency may modify the provisions
of this chapter, or make the provisions of this chapter inapplicable,
in a proceeding that by statute is exempt from the requirement that it
be conducted by an adnministrative law judge employed by the Office of
Administrative Hearings.

(b) Subdivision (a) does not apply to Article 2 (commencing with
Section 648.210) (language assistance).

Comment. Subdiviaion (a) of Section 648.110 does not apply to
hearings required to be conducted by an administrative law judge
employed by the 0ffice of Administrative Hearings.

-122-




Draft of 4/26/93

4 c dat seve

648.12b. (a) When proceedings that 1involve a common guestion of
law or fact are pending, the agency or presiding officer on its own
motion or on motion of a party may order a joint hearing of any or all
the matters at issue in the proceedings. The agency or presiding
officer may order all the proceedings consolidated and may make orders
concerning the procedure that may tend to avold unnecessary costs or
delay. _ ‘

{(b) The agency or presiding officer on its own moticn or on motion
of a party, in furtherance of convenience or to aveld prejudice or when
geparate hearings will be conducive to expedition and economy, may
order a separate hearing of any issue, including an issue raised in the
responsive pleading, or of any number of 1ssues.

(¢) If the agency and presiding officer make conflicting orders
under this section, the agency's order controls.

Comment, Section 648.120 is drawn from Code of Civil Procedure
Section 1048, Subdivision (a) is sufficiently broad to enable related
cagses brought before several agencies to be consolidated in a single
proceeding, and to enable an agency te employ clasa action procedures
in the agency's discretion. See also Section 13 (aingular includes
~ plural).

8§ 648,130, Default

648.130. {a) Fallure of the respondent to serve a responsive
pleading or to appear at & prehearing conferénce or settlement
conference or at the hearing is a default.

{b) If the respondent defaults:

(1) The default is a waiver of the respondent's right to a hearing.

(2) The agency may take action based on the respondent’'as express
admissions or on other evidence. Affidavits may be used as evidence
without notice to the respondent.

(3) Where the burden of proof is on the respondent to egtablish
that the responﬁeﬁt ig entitled to the agency action sought, the agency
may act without taking evidence.

' {(c) Notwithstanding the respondent's default, the agency or the

presiding officer in its discretion may, before a proposed declsion is

issued, grant a hearing on reasonable notice to the parties.
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(d) Within 7 days after service on the respondent of a decision
hbased on the respondent's_ default, the respondent may serve a written
motion requeating that the decision be vacated and stating the grounds
relied on. The agency in its discretion may vacate the decigion and
grant a hearing on a showing of good cause, including a hearing on the
remedy based on a showing by way of mitigation. As used in this
subdivision, good cause includes but is not limited to:

(1) Fallure of the respondeni_: to receive notice sent pursuant to
‘Section 613.220. |

{2) Mistake, inadvertence, surprise, or excusable neglect,

Comment, Subdivisions (a)-(c) of Section 648.130 are drawn from
subdivisions (b) and (d) of former Section 11506, with the addition of
the provision enabling the presiding officer to waive a default and
requiring reasonmable notice, and from former Section 11520. See also
Section 613.230 (extension of time). Subdivision (d) is drawn in part
from procedures used by the Unemployment Insurance Appeals Board,

§ 648.140, Open hearings
648.140, <(a) The hearing is open to public observation éxcept to

the extent:

(1) A closed hearing is required in whole or in part by statute or
by federal or state coﬂsticution. _

{2) The présiding officer determines it is necessary to close the
hearing in vhole or in part to ensure a fair hearing in the
circumstances of the particular case.

(b) To the extent a hearing is conducted by telephone, television,
or other electronic means, subdivislon (a} 1s satisfied 1f members of
the public have an opportunity (1) at reasonable times, te hear or
“inspect the agency's record, and to inspect any transcript obtained by
the agency, and (2) to be physically present at the place where the
presiding officer is conducting the hearing. '

Comment. Secticn 648.140 supplements the Bagley-Keene Open
Meeting Act, Govermment GCode §§ 11120-11132, Closure of a hearing
should be done only to the extent necessary under this section, taking
into account the substantial public interest in open proceedinga.

Subdivision (a) codifles existing practice. See discusaion in 1
G. 0Ogden, Cal. Public Agency Prac. § 37.03 (1991). Statutory
protection of trade secretsa and other confidential or privileged
information is covered by subdivision (a)(l). See, e.g., Evid. Code §§
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1060-1063. Discretion of the presiding officer wunder subdivision
(a)(2) could include such matters as protection of a child witneas.
Cf. Section 648.350 (protection of child witnesaes).

_ Subdivision (b) 1s drawn in part from 1981 Model State APA 5
4-.211(8).

4 ear b ronjic

648,150, (a) The presiding officer may cdnduct all or part of the
hearing by telephone, television, or other electronic means if each
participant in the hearing has an opportunity to participate in and to
hear the entire proceeding while it is taking place and to observe
exhibits, '

(b) The presiding officer may not conduct all or part of a hearing
by telephone, television, or other electronic means if a party shows
that a determination in the proceeding will be based substantially on
the credibility of a witness and that a hearing by telephone,
television, or other électronic means will impair a proper:
determination of credibility.

Comment, Subdivision (a) of Section 648.150 is drawn from 1981
Model State APA § 4-211(4), allowing the presiding officer to conduct
all or part of the hearing by telephone, televiszion, or other
electronic means, such as a conference telephone call. While
subdivision (a) permits the conduct of proceedings by telephone,
television, or other electronic means, the presiding officer may of
course conduct the proceeding In the physical presence of all
participants. :

§ 648,160, Report of proceedings

| 648.160. (a) Except as provided in subdivision (b)), the
proceedings at the hearing shall be reported by a stenographic reporter
or electronically, in the discretion of the agency.

{(b) Notwithstanding an agency's election of electronic reporting
of proceedings: .

(1) The presiding officer may, 1f the presiding officer determines
electronic reporting will not provide aﬁ adequate record of the
proceedings, require stenographic reporting.

{2) A party may at the party's own expense require atencgraphic
recording.

Comment., Section 648.160 supersedes former Section 11512(4d).
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Article 2, Language Assistance

§ 648,210, "Language assistance
648.210. As used in this article, "language assistance" means

oral interpretation or written translation into English of a language
other than English or of English into another language for a party or
witness who cannot speak or understand English or who can do so only
with difficulty.

Copment, Section 648.210 aupersedes former Seétion 11500{g). It
extends this article to language translation for witnesses as well as
for parties. '

o - 80
648,220, HNothing in this article limits the application or effect
of Section 754 of the Evidence Code to interpretation for a deaf or
hard-of-hearing party or witness in an adjudicative proceeding.

Comment, Section 648.220 makesa clear that the language assistance
provisions of this article are not intended to 1imit the application to
adjudicative proceedings of the provisions of Evidence Code Section 754,

4 a e
(a) The following state agencies shall provide language
assistance in adjudicative proceedings to the extent provided in this
article:
Agricultural Labor Relations Board
State Department of Alcohol and Drug Abuse
Athletic Commisaion
California Unemploymgnt Insurance Appeals Board
Board of Prison Terms
Board of Gosmetology
State Department of Developmental Services
Public Employment Relations Board
Franchise Tax Board
State Department of Health Services
Department of Housing and Community Development
Department of Industrial Relations
State Department of Mental Health
Department of Motor Vehicles
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Notary Public Section, Office of the Secretarﬁ of State

Public Utilities Commission

Office of Statewide Health Planning and Development

State Department of Social Services

Workers®' Compensation Appeals Board

Department of the Youth Authority

Youthful Offender Parole Board

Bureau of Employment Agencies

Board of Barber Examiners

Department of Insurance

State Personnel Board

(b) Nothing in this section prevents an ageﬁcy other than an
agency listed in subdivision (a) from electing to adopt any of the
procedures in this article, provided that any 8selection of an
interpreter is subject to Section 648,250.

{c) Fothing in this section prohibits an agency from providing an
_interpreter during an informal factfinding or informal investigatory
hearing. '

. . Comment. Subdivisions (a) and {b) of Section 648.230 restate
former Section 11501.5. Subdivision (c) restates a portion of former
Section 11500{f).

§ 648.240, Provision for interpreter

648.240. (a) The hearing, or any medical examination conducted
for the purpose of determining compensation or monetary award, shall be
conducted in the English language. -

(b) If a party or the party's witness does not proficiently speak
or understand the English rlanguage and befere commencement of the
hearing or medical examinmation requests language assistance, an agency
gubject to the language assistance requirement of this article shall
provide the party or witness an interpreter. .

{c) Except as provided in Section 648.275:

(1) An interpreter used in a hearing shall be certified pursuant
to Section 648.250. _

(2) An Iinterpreter used in a medical examination shall be
certified pursuant to Section 648.255.
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Comment, Section 648.240 continues the first three sentences of
former Section 11513(d) and extends it to witnesses as well as
parties. BSee Section 648.210 ("language assistance"” defined).

§ 648,245, Cost of interpreter
648.245, The cost of providing an interpreter under this article

shall be paid by the agency hnving Jurisdiction over the matter if the
presiding officer so directs, otherwise the party at whose request the
interpreter is provided. | '

(b) The presiding officer's decision to direct payment shall be
based upon an equitable consideration of all the circumstances in each
case, such as the ability of the party in need of the interpreter to
pay. -

(c) Notwithstanding any other provision of this section, in a
hearing before the Workers' Compensation Appeals Board or the Division
of Workers' Compensation relating to worker's compensation claims, the
payment of the costs of providing an interpreter shall be governed by
the fulea and regulations prpnulsated by the Workers' Compensation
Appeals Board or the Administrative Director of the Division of
Workers' Compensation, és appropriate.

Comment. Section 648,245 continues the fourth sentence of, and
the second paragraph of, former Section 11513(d) without substantive

change.

4 Cert [+) ters

648,250, (a) The State Personnel Board shall establish, maintain,
administer, and publish annuvally an wupdated 1list of certified
administrative hearing interpreters it has determined meet the minimum
standarda in interpreting skills and linguistic abilities in languﬁges
designated pursuant to Section 648.260., Any interpreter so listed may
be examined by each employing agency to determine the interpreter's
knowledge of the employing agency's technical program terminolegy and
procedures. '

{b) GCourt interpreters certified pursuant to Sectlon 68562, and
interpreters listed on the State Personnel Board's recommended lists of
court and administrative hearing interpreters before July 1, 1993,
shall be déemed certified for purposes of this section,
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Comment, Section 648.250 continues subdivision {e) of former
Section 11513 without gubstantive change.

48,2 Cer of med aminatio erpret ,
648.255. (a) The State Personnel Board shall establish, maintain,
administer, and publish annually, an updated list of certified medical
examination interpreters it has determined meet the minimum standards
in interpreting skills and linguistic abilities in languages désignated
pursuant to Secticn 648.260.
{(b) Court interpreters certified pursuant to Section 68562 and
administrative hearing 1nte£preiers certified pursuant to Section
648.260 shall be deemed certified for purposes of this subdivision.:

Comment, Section 648.255 continues subdiviaion (f) of former
Section 11513 without substantive change.

48,2 De for cert

648.260. (a) The State Persomnel Board shall designate the
languages for which certifitation shall be established under Sections
648,250 and 648,255, The languages designated shall include, but not
be limited to, Spanish, Tagalog, Arabic, Cantonese, Japanese, Korean,
Portuguese, and Vietnamese until the State Personne]l Board finds that
there is an insufficient need fér interpreting assistance in these
languages. ,

' {b) The language designations shall be based on the following:

(1) The language needs of non-~English-apeaking persons appearing
before the administrative agencles, as determined by consultation with
the agencies.

(2) The cost of develeping a language examination.

(3) The availability of experts needed to develop a language
examination. '

{4) Other information the board deems relevant.

Comment, = Section 648.260 continues subdivision (g) of former
Section 11513 without substantive change.
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48,2 c cation fees

648.265. (a) The State Personnel Board shall establish and charge
fees for applications to take interpreter examinations and for renewal
of certifications. The purpose of these fees is to cover the annual
proje;ted costs of carrying out this article. The fees may be a&justed
each fiscal year by a percent that is equal to or less than the percent
change in the California Necessities Index prepared by the Commission
on State Finance.

(b) Each certified administrative hearing interpreter and each
certified medical examination interpreter shall pay a fee, due on July
1l of each year, for the renewal of his or her certification. Court
interpreters certified under Section 68562 shall not pay any fees
required by this section.

(c) If the amount of money collected in fees is not sufficient to
cover the cests of carrying out this article, the board shall charge
and be reimbursed a pro rata share of the additional costs. by the state
agencies that conduct administrative hearings.

Comment, Section 648.265 ccontinues subdivisions (h) and (i) of
former Section 11513 without substantive change. '

§ 648,270, Decertification

648.270. The State Personnel Board may remove the name of a

person from the 1liat of certified interpreters if the following
conditions occur:

{a) The person 1s deceased.

{b) The person notifies the board that the person is unavailable
for work,

{c) The person does not submit a renewal fee as required by
Section 648.265.

Cogpment, Section 648.270 continues subdivision (j) of former
Section 11513 without substantive change.

4 valla
648.275. (a) In the event an interpreter certified pursuvant to
Section 648.250 cannot be present at the hearing, the hearing agency
shall have discretionary authority to provisionaliy qualify and utilize

. ancther interpreter.
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(b) In the event an interpreter certified pursuant to Section
648.255 cannot be present at the medical examination, the physician
provisionally may utilize another interpreter if that fact is noted in
the record of the medical evaluation.

Gomment , Section 648.275 continues subdivision (k) of former
Section 11513 without substantive change.

§ 648.280. Duty to advise party of right to interpreter

648.280. Every agency subject to the language assistance
requirement of this article shall advise each party of the right to an
interpreter at the same time that each party is advised of the hearing
date or medical examination. Each party in need of an interpreter
shall also be encouraged to give timely notice to the agency conducting
the hearing or medical examination so that appropriate arrangements can
be made.

Comment ., Section 648.280 continues subdivision (1) of former
Section 11513 without substantive change.

4 Confident ty o t
648.285. (a) The rules of confidentiality of the agency, if any,
that apply in an adjudicative proceeding shall apply te any interpreter
in the hearing, whether or not the rules so state.
' (b) The interpreter shall mnot have had any involvement in the
issues of the case hefore the hearing.

Comment, Section 648.285 continues subdivisions (m) and (n) of
former Section 11513 without substantive change.

Article 3, Testimonvy and Hj,;ngg.ggg

5 648.310, Burden of proof
648.310. (a) The proponent of a matter has both the burden of

producing evidence and the burden of proof on the matter, Except as
provided in gubdivision (b}, the burden of proof is a preponderance of
the evidence. _

{b) In an adjudicative proceeding to determine whether an
occupational license should be revoked, suspended, limiteﬂ, er
conditioned, the burden of procf is clear and convincing proof unless

by regulation the agency provides a different burden.
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- Comment, Section 648.310 generally codifies case law concerning
the burden of proof in adjudicative proceedings. See discussion in 1
G. Dgden, California Publiec Agency Practice § 39 (1991). Az used in
this section, "license" includes “certificate", Section 610.360
("license" defined).

This waection 1s also subject to specific statutes te the
contrary. See Section 612.150 (contrary express statute controls).
_ If a party defaults in a case where the party has the burden of
preof, the agency may act without taking evidence, Section 648.130
{default).

4 res 4] [4)

648.320. (a} Each party has the right to do all of the following:

{1) Call and examine witnesses,

(2) Introduce exhibits and examine exhibita introduced by the
oppoaing party.

(3) Cross-examine and confront opposing Wwitnesses on any matter
relevant to the issues even though that matter was not covered in the
direct examination.

{4) Impeach a witness regardleas of which party first called the
witness to testify.

{(5) Bebut the evidence against the party.

(b} A party or person identified with a party may be called and
examined as 1f under cross-examination by an adverse party at any time
during the presentation of evidence by the party calling the witness,

© GComment, Section 648,320 supersedes former Sections 11500(f}{2)
and 11513(b). Subdivision (b) is drawn from Evidence Code § 776(a).

§ 648,330, Oral and written testimony
648.330.' (a) Oral evidence shall be taken only on oath or

affirmation.
(b) Any'part of the evidence may be received in written form if to
do s0o will expedite the hearing without claim of prejudice to the

interests of a party.
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(c) Documentary evidence may be received in the form of a copy or
excerpt. On request, parties shall be given an opportunity to compare
the copy with the original and an excerpt with the complete text if
available. '

Comment. Subdivision (a) of Section 648.330 restates former
Sections 11500{£){1) and 11513{a). ‘

Subdivision (b) is drawn from 1981 Model State APA § 4-212(d).

Subdivision (¢} is drawn from 1981 Model State APA § 4-212(e). It
requires that parties be given an opportunity to compare a copy with
the original and an excerpt with the complete text, "if available". If
the original is not available, the copy or excerpt may still be
received in evidence, but its probative effect is likely to be weaker
than if the original or complete text were available.

For general provisions on oaths, affirmations, and certification
of official acts, see Section 613.120. -

§ 648,340, Affidavits
648.340. (a) At any time 15 or more days before a hearing or a

continued hearing, a party may serve on the opposing party & copy of an
affidavit the party proposes to introduce in evidence, together with a
notice substantially in the following form:

The accompanying affidavit of [here insert name of
affiant] will be introduced as evidence at the hearing in
[here insert title of proceeding]. [Here insert name of
affiant] will not be called to testify orally and you will
not be entitled to question the affiant unless you notify
[here insert name of proponent or proponent's attorney ot
authorized representative] at [here insert address] that you
wish to cross-examine the affiant.

To be effective your regquest must be sent or delivered
to [here insert name of propcnent or proponent's attorney or
authorized representative] on or before [here insert a date
10 days after the date of sending or delivery of the
affidavit to the opposing party].

{b) Unless the opposing party, within ten days after service,
serves on the propenent a request to cross—examine the affiant, the
opposing party's right tc cross—examine the affiant is waived and the
affidavit, if introduced in evidence, shall be given the .same. effect as
if the affiant had testified orally.

(c) If an opportunity to cross—-examine an affiant is not given
after request to cross—examine is made as provided in thls section, the
affidavit may be introduced in evidence, but shall be given only the

game effect as other hearsay evidence.
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(d) As used in thias section, "affidavit"™ includes declaration
under penalty of perjury.

Comment, Section 648.340 restates former Section 11514, except
.the notlce must be served at least 15, rather than ten, days before the
hearing, and the opposing party has ten, rather than seven, days to
request cross-examination. See also Section 613.230 (extension of
time). Subdivision (d) 18 a specific application of the general rule
stated in Code of Civil Procedure Section 2015.5 (affidavit includes
declaration under penalty of perjury "under any law of this state").

4 1) o ild w 8
648.350. Notwithstanding any other provision of thia part, the
presiding officer may conduct the hearing, including the manner of
examining witnesses and closing the hearing, in a way that is
appropriate to protect a child witness from intimidation or other harm,
taking into account the rights of all persons.

Gomment, Section 648.350 codifies an aspect of Seering .
Department of Social Services, 194 Cal. App. 3d 298, 239 Cal. Rptr, 422
(1987). See also Section 648.140{a){2) (discretion of presiding
officer to close hearing in appropriate circumstances).

§ 648.360, Official notice _
648.360. <{a) Official notice may be taken of any of the following:

(1) A generally accepted technical or scientific matter within the
agency's special fileld.

(2) A fact that may be judicially noticed by the courts of this
state,

{b) Official notice may be taken before of after submission of the
case for decision, The matters of which official notice is faken shall
be noted in, referred to in, or appended to, the record,

{c) All parties present at the hearing shall be notified at the
hearing, or beforé issuancé of an initial or final decision, of the
matters of which officlal notice is taken. A party shall have a
reasonable opportunity on reguest to rebut the officially noticed
matters by evidence or by written or oral presentation of_authority,
the manner of rebuttal to be determined by the agency.

Gomment, Section 648.360 supersedes former Section 11515. For
matters subject to judicial notice by the courts, see Evidence Code §§
451-52,
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An agency may limit the mattera subject to official notice in an
exempt proceeding. Section 648.110 (provisions may be modified or made
inapplicable by regulation). See, e.g., 18 GCR 5006, 20 CCR 73
- (limitation to Judicially noticeable matters in State Board of
Equalization and Public Utilities Commission)}.

Section 648.360 makes clear that all parties have an opportunity
to rebut an officially noticed matter, including the agency that is a

party to the adjudicative proceeding. Contrast Harris v. ABC App. Bd.,

62 Cal. 2d 589, 595-97, 43 Cal. Bptr. 633 (1965).

Article 4 vidence

§ 648,410, Technical rules of evidence inapplicable
648.410. (a) Except as provided in this chapter, the hearing need

not be conducted in accordance with technical rules relating to
evidence and witnesses.

(b) Any relevant evidence shall be admitted if it is the sort of
evidence on which responsible persons are accustomed to rely in the
conduct of serious affairs, regardless of the existence of any common
law or statutory rule that might make improper the admission of the
evidence over objecﬁion in a civil action.

Comment, Section 648.410 restates the first two sentences of
former Section 11513(¢). The intent of Section 648.410. i8 to make
avalilable to the fact finder evidence that might not be admiassible
under evidentiary limitations of civil or criminal cases. Thus, for
example, the Evidence Code rules relating to excludability of evidence
about prior convictions should not apply automatically in the
administrative setting. Contrast Coburn v. State Personnel Board, 83
Cal. App. 3d 801, 148 Cal, Rptr. 134 (1978). ‘

An agency may make the Evidence Code applicable in the agency's
administrative hearings notwithstanding this section in .proceedings
that by statute are exempt from the requirement that they be conducted
by an administrative law judge employed by the O0ffice of Administrative
Hearings. Section 648.110.

_ 48,4 Discret L O r officer to exclude ev
648.420. The presiding officer In 1its discretion may exclude

evidence 1f its probative value is substantially outweighed by the
probabllity that its admission will necessitate undue consumption of
time or create substantial danger of confusing the 1ssues.

Comment. Section 648.420 supersedes the last clause of the first
paragraph of former Section 11513(c) (exclusion of irrelevant and
unduly repetitious evidence). It is drawn from Evidence Code Section

352.
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§ 648.430, Review of presiding officer evidentiary rulings

648.430. A ruling of the presiding officer admitting or exzcluding
evidence is subject to administrative review in the same manner and to
the same extent as the preslding officer's proposed decision in the
proceeding. '

Comment, Section 648.430 is new. It overrules any contrary
implication that might be drawn from former Sectidn 11512(b).

§ 648,440, Privilege
648.440, The rules of privilege are effective to the extent that

they are otherwise required by statute to be recognized at the hearing.

Comment, Section 648.440 restates the first portion of the last
sentence of the first paragraph of former Section 11513(c). Under
Division 8 {(commencing with Section 900) of the Evidence Gode, the
privileges applicable in some administrative proceedings are at times
different from those applicable in civil actions. See alao Evid. Code
§% 901, 9lo0.

648.450. (a) Hearsay evidence may be used for the purpose of
supplementing or expl#ining other evidence but is not sufficient in
itself to support a finding unless it would be admissible over
objection in a civil action.

{(b) On Judicial review .ot' the decision in the proceeding, a party
may object to a finding supported only by hearsay evidence in violation
of subdivision (a), whether or not the objection was previously raised
in the adjudicative proceeding. '

Comment., Subdivision (a) of Section 648.450 reatates the third
sentence of former Section 11513(c). Subdivision (b)) provides an
exception to the general requirement of exhaustion of adminiastrative
remedies on judicial review, .

It should be noted that by regulation an agency may provide a
different rule than the one provided in this section in a proceeding
that by statute is exempt from the requirement that it be conducted by
an administrative law Judge employed by the Office of Administrative
Hearings. See Section 648.110 (provisions may be modified or made
inapplicable by regulation) and Comment.

-136-




Draft of 4/26/93 mmmm

§ 648.460, Unreliable scientific evidence
648.460. Notwithstanding any other provision of this chapter,

evidence based on methods of proof that are not generally accepted as
teliable in the scientific community shall be excluded.

Comment, - Section 648.460 codifies case law applicable to
administrative hearings., Seering v. Department of Social Services, 194
Cal. App. 3d 298, 239 Cal. Rptr., 422 (1987). This section applies
notwithstanding agency rules to the contrary.

48.470, Evidence of onduct

648.470. (a) As used in this section "complainant™ means a person
claiming to have been subjected to conduct that constitutes sexual
harassment, sexual assault, or sexual battery,

{b) Notwithstanding any other provision of this chapter:

(1) In any proceeding under subdivision (i) or (3j) of Section
12940, or Section 19572 or 19702, alleging conduct that constitutes
sexual harassment, sexual assault, or sexual battery, evidence of
specific instances of a complainant's sexual conduct with individuals
other than the alleged perpetratof is not admissible at the hearing
unless offered to attack the credibility of the complainant, as
provided for under paragraph (2). Reputation or opinion evidence
regarding the sexual behavior of the complainaht is not admissible for
any purpose.

(2) Evidence of specific instances of a complainant’'s sexual
conduct with individuals other than the alleged perpetrator is presumed
inédmisaible absent an offer of proof establishing its relevance and
reliability and that its probative value is not substantially
outweighed by the probability that its admission will create
substantial danger of undue prejudice or confuse the issue.

Copment, Subdivision <(a) of Section 648.470 restates former
Section 11513(p). Paragraph (b)(l) restates the gsecond paragraph of
former Section 11513{c). Paragraph (b){2) restates former Section
11513(0). This section applies notwithsatanding agency rules to the
contrary. . :
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Article 5, Ex Parte Communicationsg
4 Scope of art e

648.510¢. Nothing in this article 1limits the authority of an
agency to do either of the following by regulation in a proceeding that
by statute is exempt from the requirement that it be conducted by an
administrative law Judge employed by the Office of Administrative
Hearings:

{a) Impose greater restrictions on ex parte communications than
are provided in this article.

{(b) In the case of a proceeding that is nonprosecutorial in
character, impose different restrictions on ex parte communications
than are provided in thisz article, so long as the restrictions ensure
that the content of an ex parte commuﬁication 1s disclosed on the
record and al; parties have an opportunity to comment on the
communication. '

Comment. Under aubdivision (a) Section 648,510 an agency may
adopt more stringent requirements if appropriate to its hearings.
Subdivision (b) permits different approaches in the case of
nonprosecuterial adjudications. See, e.g., Cal. P, U.C. RBR. 84-12-0128,

Nothing in this article limits the authority of the presiding
cfficer to conduct an in camera examination of proffered evidence. Cf.
Section 645.330 {lodging discovery matters with court).

4 b d

648.520, (a) Except as provided in subdivision (b), while the
proceeding 1s pending there shall be no communication, direect or
indirect, between the following persons without notice and opportunity
for all parties to participate in the communication:

{1) Between the presiding officer and a party or the attorney or
other authorized representative of a party, including an employee of an
agency. that is a party.

{2) Between the presiding officer and an interested peraon outside
an agency that is a party. ‘

{(b) A communication otherwise prohibited by this aection 1s
rermissible in any of the following circumstances:
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(1) The communication is for the purpose of assistance and advice
to the presiding officer by an employee of the agency that is a party
or the attorney or other authorized representative of the agency,
provided the assistance or advice does not violate Section 643.320
(separation of functions). '

{2) The proceeding :I.s nonprosecutorial in character, provided the
content of the communication is disclosed in the manner prescribed in
Section 648.540 and all parties are given an opportunity to comment on
it.

(3) The communication 13 required for the disposition of an ex
parte matter specifically authorized by statute. '

(4) The communication concerns a matter of procedure or practice
that is not in controversy,.

Comment . Subdivigion {(a) of Sectlon 648.520 is drawn from
subdivisions (a) and (b) of former Section 11513.5. See also 1981
Model State APA § 4-213(a), (c). This provision also applies to the
reviewing authority. Section 649.230 (review procedure). Subdivision
(a) applies to communications initiated by the presiding officer as
well as communications initiated by others.

Subdivision (a) is not Iintended to apply to communications made to
or by a presiding officer or ataff assistant regarding noncontroversial
matters of procedure and practice, such as the format of pleadings,
number of copies required, or manner of service. Subdivision (b)(4).
Such topics are not part of the merits of the matter, provided they
appear to be noncontroversial 1in context of the specific case.
However, 1t should be noted that a staff assistant who recelves
substantive ex parte communications may not aid the presiding officer.
Section 643.340 (staff assiastance for preaiding officer).

Subdivision {(a) does not preclude ex parte contacts between the
agency head making a decizsion and any person who presided at a previous
stage of the proceeding. This reverses a provision of former Section
11513.5{a).

. The reference in subdivision (a){l) to the attorney or
representative of a party 1s consistent with Section 613.340 (authority
of attorney or other representative of party).

The reference in subdivision (a){2) to an "interested person
outgide the agency" replaces the former reference to a "person who has
a direct or indirect Interest in the outcome of the proceeding”, and is
drawn from federal law. See Federal APA § 557(d)(1)(A); see also PATGCO
v. Federal Labor Relations Authority, 685 F. 2d 547 (D.C. Cir. 1982)
{conatruing the federal standard to include person with an interest
beyond that of a member of the general public).

Subdiviaion (b)(l) qualifies the proviaion of this section that
otherwise would preclude a presiding officer from obtaining advice from
expert agency personnel even though not involved in the matter under
adjudication. :
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64 rior ex parte commmication

648.530, If, while the proceeding is pending but before serving
as presiding officer, a person receives a communication of a type that
would be in violation of this article if received while serving as
presiding officer, the person, promptly after starting to serve, shall
disclose the content of the commmication in the manner prescribed in
Section 648.540 and all parties 'shall be given an opportunity to
comment on it,

Comment, Section 648,530 is drawn from former Section 11513.5(c),
but 1is 1limited to communications received during pendency of the
proceeding. See also 1981 Model State APA § 4-213(d). This provision
also applies to the reviewing authority. Section 649.230 (review
procedure). A proceeding 1is pending on issuance of an initial
pleading. Section 642,310 (proceeding commenced by initial pleading).

48,54 Disclosure of . a ti eceived

648.540. (a) A presiding officer who receives a communication in
violation of this article shall make all of the following a part of the
record of the proceeding:

(1) If the communication is written; the writing and any written
response to the commumication.

{2) If the communication is oral, a memorandum stating the
substance of the communication, any response made, and the identity of
each person from which the presiding officer received thg communication.

(b) If an agency regulation requires disclosure on the record by a
party that makes an ex parte communication rather than by the presiding
officer in a proceeding that by statute _is exempt from the reguirement
that it be conducted by an administrative law jJudge employed by the
Office of Administrative Hearings, the presiding officer shall review
the diéclosure for accuracy before it is made‘ a part - of the record of
the proceeding. : _

(c) The presiding officer shall notify all parties thaf a
communication described in this section has been made a part of the
record. A party that requests an opportunity to comment on the
communication within ten (10) days after notice of the communi'cation
shall be allowed to comment.

GComment., Section 648.540 is drawn from former Section
11513.5(d). This provision alsoc applies to the reviewing authority.
Section 649.230 (review procedure). It should be noted that a staff
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asgistant who receives substantive ex parte communications may not aid
the presiding officer. Section 643.340 (staff assistance for presiding
officer).

See also Section 613.230 (extension of time).

4 ua ca 2] gid 1] er
648.550. Receipt by the presiding officer of a commmication in
violation of this section may provide a basis for disqualification of
the presiding officer. If the presiding officer 1s disqualified, the
portion of the record pertaining to the ex parte commmication may be
sealed by protective order of the disqualified preaiding officer.

CLomment, Section 648.550 1s drawn from - former Section
11513.5(e). This provision also applies to the reviewing authority.
Section 649.230 (review procedure).

Section 648.550 permits the disqualification of a preaiding
officer 1if. necessary to eliminate the effect of an ex parte
communication. For the disqualification procedure, see Section 643.230.

In addition, this section permits the pertinent portions of the
record to be sealed by protective order. The intent of this provision
is to remove the improper comnunication from the view of the successor
presiding officer, while preserving it as a sealed part of the record,

for purposes of subsequent administrative or judicial review. Iasuance

of a protective order under this section is permissive, not mandatory,
and is therefore within the discretion of a presiding officer who has
knowledge of the improper communication. :

Article 6. Enforcement of Orders and Sanctjons

4 ue oce

648.610. A person is subject to the contempt sanction for any of
the following in a proceéding before an agency under this part:

(a) Disobedience of or resistance to a lawful order.

(b) Refusal to take the oath or affirmation as a witness or
thereafter refusal to be examined.

{(c) Obstruction or interruption of the due course of the
proceeding during & hearing or near the place of the hearing by any of
the following:

(1) Disorderly, contemptuous, or insolent behavior toward the
presiding officer while conducting the proceeding.

(2) Breach of the peace, hoisterous conduct, or violent

disturbance.
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(3) Other unlawful interference with the process or proceedings of
the agency.

(d) Vielation of the prohibition of ex parte communications under
Section 648.520.

(e} Failure or refusal, without substantial Justification, to
comply with a deposition order, discovery request, subpoena, or other
order of the presiding officer under Chapter 4 {commencing with Section
645.110), or moving, without substantial Justification, to compel
discovery.

Comment, Secticn 648.610 restates the substance of a portion of
former Section 11525, Subdivision (c) is a clarifying provision drawn
from Code of Civil Procedure Section 1209 (contempt of court).

Subdivision (d) is new. Subdivision (e) supersedes former Section

11507.7(1).

§ 648.620, Contempt

648.620. (a) The presiding officer or reviewing authority may-

certify the facts that justify the contempt sanction against a person
to the superior court in and for the county where the proceeding 1is
conducted. The court shall thereupon issue an order directing the
person to appear before the court at a specified time and place, and
then and there to show cause why the person should not be punished for
contempt. The order and a copy of the certified statement shall be
served on the person. Thereafter the court hag Jurisdiction of the
matter, ,

(b) The same proceedings shall be had, the same penalties may be
imposed, and the person charged may purge the contempt in the same way,
ag in the case of a person who has committed a contempt in the trial of
a civil action before a superior court, '

Comment, Section 648.620 restates a portion of former Section
11525 of the Government Code, but vests certification authority in the
presiding officer or reviewing authority. For monetary sanctions for
bad faith tactics, see Section 648.630. Por enforcement of discovery
orders, see Sectlons 645.310-645.360.

§ 648,630, Monetary sanctions for bad'gaith actions or tacties

648.630. (a) The presiding officer or agency may order a party,
the party's attorney or other authorized representative, or both, to

pay reasonable expenses, including attorney's fees, incurred by another
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party as a result of bad faith actions or tactics that are friveolous or

solely intended to cause unnecessary delay as defined in Section 128.5

of the CGode of Civil Procedure.

(b) The order, or denial of an order, 1s subject to administrative
and judicial review in the same manner as a decision in the proceeding,
and 1s enforceable by writ of execution, by the contempt sanction, or
by other proper procesa.

Comment, Section 648.630 is new. It permits monetary sanctions
against a party (including the agency) for bad faith tactics. Bad
faith tactics could include fallure or refusal, without substantial
justification, to comply with a deposition order, discovery request,
subpoena, or other order of the presiding officer in diacovery, or
moving, without subatantial justification, to compel discovery. 4n
order imposing sanctions (or denial of such an order) is reviewable in
the same mannher as administrative decisions generally.

For authority to seek the contempt sanction, see Section 648.620.
For enforcement of discovery orders, see Sections 645.310-645.360.

CHAPTER 9. DECISION
Article 1. Issuance of decisioen

§ 649.110, Proposed and final decipiops

649.110. (a) If the presiding officer is the agency head, the
presiding officer shall issue a final decigion within 100 days after
the case is submitted, or other time provided by agency regulation in a
proceeding that by statute 1lg exempt from the requirement that it be
conducted by an administrative law Judge employed -by the Office of

Administrative Hearings.

‘(b) If the presiding officer is not the agency head, the presiding
officer hall -deliver a proposed decision to the agency head within 30
days after the cage is submitted, or other time provided by agency
regulation in a proceeding that by statute is exempt from the
requirement that it be conducted by an administrative law Judge
employed by the Office of Administrative Hearings, and make proof of
delivery. Fallure of the presiding officer to deliver a proposed
decision within the time required does not prejudice any rights of the
agency in the case.

{c) A proposed decision becomes a final decision at the time
provided in Section 649.150.
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Comment, Subdivision (a) of Section 649,110 restates the second
sentence of former Section 11517(d), with the addition of authority for
an agency to provide a different decision period in an exempt
proceeding. See also 1981 Model State APA § 4-215(a).

The first sentence of subdivision (b) restates the first sentence
of former Section 11517(b), with the addition of authority for an
agency to provide a different decision period in an exempt proceeding.
The second sentence makes clear that the agency is not accountable for
the presiding officer’'s failure to meet required deadlines. Nothing in
subdivision (b) is intended to limit the authority of an agency to use
its own internal procedures, including internal review processes, in
the development of a proposed decision.

A case 18 submitted for purposes of this section when the hearing
record ia closed, in the sense that evidence has been taken and briefs
submitted, or as otherwise specified in agency regulations.

The time limits in this section may be modified by another statute
or by agency regulation in an exempt proceeding. See Section 612.150
{contrary express statute controls).

For the form and contents of a decision, whether proposed or
final, see Section 649.120,

Either a proposed or final decision may be subject to
administrative review. Section 649.210 (availability and scope of
review). See also Section 610.310 ("decision" defined). Errors in a
final decision may be corrected umder Section 649.170 {(correction of
mistakes in final decision). A proposed decision becomes final unless

it is subjected to administrative review under Article 8 {commencing

with Section 649.210).

49,1 tm and t deci

649.120. (a) A proposed decision or final decision shall be in
writing and shall include a statement of the factual and legal basia
and reasons for the decision as to each of the prineipal controverted
issues,

(b) The statement of the factual basis for the proposed or final
decision may be in the language of, or by refefence‘to, the pleadings.
If the statement is no more than mere repetition or paraphrase of the
relevant statute or regulation, the statement shall be accompanied by a
concise and explicit statement of the underlying facts of record that
.support the proposed or final decision. If the factual basis for the
proposed or final decision includes a determination based substantially
on the credibility of a witmess, the statement shall identify any
specific evidence of the observed demeanor, manner, or attitude of the
"witness that supports the determination.
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{c) The statement of the factual basis for the proposed or final
decision shall be based exclusively on the evidence of record in the
proceeding and on matters officially mnoticed in the proceeding.
Evidence of record may include facts known to the presiding officer and
supplements to the record that are made after the hearing, provided the
evidence is made a part of the record and that all parties are given an
cpportunity to comment on it. The presiding officer's experience,
technical competence, and aspecialized knowledge may be utilized in
evaluating evidence.

(d) Nothing in this section limits the Information that may be
contained in a proposed or final deecision, incluwding a summary of
evidence relied on.

Comment. Section 649.120 supersedes the first two sentences of
former Sections 11500(f)(4) and 11518, Under Section 649.120, the form
and contents of a proposed decision and final decision are the same.
Cf. former Section 11517(b) (proposed decigsion in form that it may be
adopted as decision in case).

Subdivision (a) is drawn from the first sentence of 1981 Model
State APA § 4-215(c). The decision must be supported by findings that
link the evidence in the proceeding to the ultimate decision. Topanga
Ass'n for a Scenic Community v. County of Los Angeles, 11 GCal. 34 506,
113 Cal. Rptr. 836 (1974)., The requirement that the decision must
include a statement of reasons for the decision 1is particularly
slgnificant when an agency develops new policy through the adjudication
of specific cases rather than through rulemaking. Articulation of the
reasons 1in the agency's decision facilitates administrative and
judicial review, helps clarify the effect of any precedential decision,
see Article 3 (commencing with Section 649.310), and focuses attention
on questions that the agency should address in subsequent rulemaking to
supersede the policy that has been developed through adjudicative
proceedings.

The regquirement in subdivision (b)) that a mere repetition or
paraphrase of the relevant statute or regulation be accompanled by a
statement of the underlying facts is drawn from the second sentence of
1981 Model APA § 4-215(c). '

The requirement in subdivision (b) that a determination based on
credibility be identified is derived from Rev. Code of Wash, Ann, §§
34.05.461(3) and 34.05.464(4). A determination of this type 1is
entitled to great weight on judicial review to the extent the statement
of decision identifiesa the obaerved demeanor, manner, or attitude of
the witness that supports the determination. Code Civ. Proc. § 1094.5
(administrative mandamus), The observed mammer of a witness includes
observed actions of the witness.

The first sentence of subdivision (¢) codifies existing California
cage law. See, e.g., Vollatedt v. City of Stockton, 220 Cal. App. 3d
265, 269 Cal. Rptr. 404 (1990). It is drawn from the first sentence of
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1981 Model State APA § 4-215(d). The second sentence codifies existing
practice in some agencles. Third sentence iz drawn from 1981 Model
State APA § 4-215(d).

§ 649,130, JIassuance of proposed decision
649.130. (a) Within 30 days after delivery of a proposed decision

to the agency head, or other time provided by agency regulation in a
proceeding that b-y statute 1s exempt from the requirement that it be
conducted by an administrative law judge employed by the Q0ffice of
Adminisﬁrat:lve Hearings, the agency head shall issue the proposed
decision as a public record and serve a copy of the' proposed decision
on each party.

{b) Issuance and service under thia section is not an adoption of
a proposed decision by the agency head. Nothing in this section limits
the time within which a proposed decision becomes a final decision
under Section 649.150.

Comment, Subdivision {a) of Section 649.130 restates the second
paragraph of former Section 11517(b) &and extends it to an exempt
 hearing, along with the authority of the agency to vary the time
allowed for issuance. Service on a party is accomplished by service on
the party's attorney or authorized representative if the party has an
attorney or authorized representative of record in the proceeding.
Section 613.210 {service).

Subdivision (b) makes clear the distinction between the issuance
requirement for a proposed decision (this section) and the time within
vhich the agency must act before a proposed decision becomes final
(Section 649.150), The time within which a proposed decision must be
jesued does not affect the time the agency has for acting on the
proposed decision.

49,14 do 8 elsio
649,140. (a) Within 100 days after delivery of the proposed
decision to the agency head, or other time provided by agency
regulation in a proceeding that by statute is exempt from the
- requirement that it be conducted by an administrative law Judge
employed by the Office of Administrative Hearings, the agency head may
summarily do any of the following: '
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(1) Adopt the proposed decisicn in 'its entirety as a final
decision. )

(2) Make technical or other minor changes in the proposed decision
and adopt it as a final decision. Action by the agency head under this
paragraph is limited to a élarifﬁing change or a change of a similar
nature that does not affect the factual or legal basis of the proposed
decision. |

(3} Reduce or otherwise mitigate a proposed remedy and adopt the
balance of the proposed decision as a final decision.

(b) In proceedinga under this section the agency head shall
consider the proposed decislon but need not review the record in the
case,

Comment., Sectlon 649.140 is drawn from the second paragraph of
former Section 11517¢{b). The authority in subdivision (a){(2) to adopt
- "with changes" supplements the general authority of the agency head
under Section 649.170 {correction of mistakes and clerical errors in
final decision).

Mitigation of a proposed remedy under subdivision (a)({3) includes
adoption of a different sanction, as well as reduction in amount, so
long as the sanction adopted is not of increased severity.

It should be noted that the adoption procedure is available to an
agency &8 an alternative to review procedures under Article B
{commencing with Section 649.210) (administrative review of proposed
decision). _ ‘

The .agency may not by regulation provide another time under this
section unless the adjudicative proceeding Js exempt by statute from
the requirement that it be conducted by an administrative law Judge
employed by the O0ffice of Administrative Hearings.

§ 649.150, Time proposed decision becomes final

649.150. Unless adopted as a final declsion under Section 649.140
or reviewed wunder Article 8 {commencing with Section 649.210), a
proposed decision becomes a final decision at the earliest of the
following times:

{a) If pursuant to Section 649.210 by regulation the agency
precludes administrative review, at the time the propdsed decision is
issued by the presiding officer,

{b) If pursuant to Section 649.210 by regulation the agency limits
administrative review, at the time limited in the regulation.

- (e) If the agency head in the exercise of discretion denies

administrative review, at the time administrative review is denied.
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{d) One hundred days after delivery of the proposed decision to
the agency head, or longer time provided by agency regulation in a
proceeding that by atatute is exempt from the requirement that it be
conducted by an administrative law Judge employed by the Office of
Administrative Hearings.

Comment ., Section 649.150 supersedes the first sentence of
subdivision {(d) of former Section 11517. See also 1981 Model State APA
§ 4-220(b). The time within which a proposed decision becomes final is
not affected by the time within which a copy of the proposed decision
must be issued by the agency as a public record. See Section 649.130 &
Comment (lssuance of proposed decision}.

An agency that wishes to reject a proposed decision must do so
through the administrative review procedure. Cf. Section 649.240
{(decision or remand).

The 100-day period after which a proposed decision becomes final
may not be extended by agency regulation in a hearing required to be
conducted by an administrative law judge employed by the Office of
Administrative Hearings, '

§ 649.160, Service of final decision on parties

649.160. (a) The agency shall serve a copy of the final decision
in the proceeding on each party within 10 days after the final decision
is issued. The final decision shall state its effective date and shall
be accompanied by a statement of the time within which Jjudicial review
of the declsjon may be initiated. Failure to state the time within
which judicial review may be initiated extends the time to gix months
after service of the decision.

(b)Y If a proposed decision 1s issued and gerved on the parties in
the proceeding and the agency head adopts the proposed decision as a
final decision under Section 649,140 or the proposed decision becomes a
final decision by operation of law under Section 649.150, the agency
may satisfy subdivision (a) by service of a notice that states the
effective date and Judicial review period and that the proposed
deciaion 1is the final decision or, if the final decision makes
technical or other minor changes in the proposed decision, that the
proposéd decision 1is the final declsion, with specified changes. A
notice under this subdivision may be served simultaneously with service
of a copy of the proposed decision umder Section 649.130.

(c) The final decision shall be issued immediately by the agency

ag & public record.
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GComment., Sectlon 649.160 supersedes the third sentence of former
Section 11517(b), former Section 11517(e), and the third sentence of
former Section 11518. For the manner of service {(including service on
a party's attorney or authorized representative of record instead of
the party), see Section 613.210.

The California Public Becords Act governs the accessibility of a
decision te the public, including exclusions from coverage,
confidentiality, and agency regulations affecting access. Gov't Code
§§ 6250-6268.

4 c of mi erica al decisio
649.170. {a) Within 15 days after service of a copy of a final
decision on a party, but not later than the effective date of the
decision, the party may apply to the agency head for correction of a
mistake or clerical error in the final decision, stating the specific

ground on which the application is made. Notice of the application -

shall be given to the other parties to the proceeding. The application
is not a prerequisite for seeking administrative or judicial review.

(b) The agency head may refer the application to the presiding
officer who formulated the proposed or final decision or may delegate
its authority under this section to one or more perasons.

' (c} The agency head may deny i:he application, grant the
application and modify the final decision, or grant the application and
set the matter for further proceedings. The application is considered
denied if the agency head does mot dispose of it within 15 days after
it is made.

(d) Nothing in this section precludes the agency head, on its own
motion or on motion of the presiding officer, from modifying a final

decision to correct a mistake or clerical error. A modification under

this subdivision shall be made within 15 days after issuance of the -

final decision..

(e) The agency head shall, within 15 days after correction of a
mistake or clerical error in a final decision, serve a copy ~of the
correction on each party on whom a copy of the final decision was
previously served.

(f) By regulation the agency may provide a period longer than 15
days for proceedings under this section in a proceeding that by statute

ja exempt from the requirement that it be conducted by an
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administrative law Jjudge employed by the Office of Administrative
Hearinga, except that the regulation shall not permit proceedings under
~ this section after initiation of administrative or judicial review.

Comment Section 649.170 supersedea former Section 11521
{reconsideration). It 1s analogous to Gode of Civil Procedure Section
473 and is drawn from 19831 Model State APA § 4-218. "Party" 1includes
the agency that is a party to the proceedings. Section 610,460
{"party" defined). '

The section 1s intended to provide parties a limited right to
remedy mistakes in the final decision without the mneed for
administrative or Jjudicial review. Inatances where this procedure is
intended to apply include correction of factual or legal errors in the
final decision. This supplements the authority 1n Section
649.140(a){(2) of the agency head to adopt a proposed decision with
technical or other minor changes.

For general provisions on notices to parties, see Sections 613.210
(service) and 613.220 (mail). The times provided in this section are
extended in the case of service by mail or other means, Section
613.230 (extension of time),

A [ o

& 1 d sc o

649,210, {a) Subject to sudbdivision (b), an agency may review a
proposed or final decision on its own motion or on petition of a
party. In the exercise of discretion under this -subdiviaion, the
agency head may do any of the following with respect to administrative
review of the proposed or final decisiocn:

{1 Determine to review some but not all issues, or mnot to
exercise any review. _

{2) Delegate its review authority to one or more persons,

{3) Authorize review by one or more persons, subject to further
review by the agency head.

{b) By régulation an agency may mandate administrative review, or
may preclude or limit administrative review, of a proposed or final
decision, ‘

Comment, Section 649,210 is drawn from 1981 Model S5tate APA §
4-216{a)(1)-(2). A proposed decision that 1s not reviewed becomes
final at the time specified in Section 649.150.

This section 1is subject to a contrary statute that may, for
example, require the agency head itself to hear and decide a specific
isgue. See, e.g., Greer v. Board of Education, 47 Cal. App. 3d 98, 121
Cal. Rptr. 542 (1975) ({schoocl board, rather than hearing officer,
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formerly required to determine issues under Education Code § 13443).
See Section 641.130 {(modification or inapplicability of statute by
regulation). -

§ 649,220, Initiation of review
549,220, (a) On aervice of a copy of a proposed or final decision

that is subject to review under Section 649.210, but not later than the
effective date of the decision stated in the decision or if the
effective date 18 not stated In the decision not later than 30 days
after service!

(1) A party may petition the agency head for administrative review
of the proposed or final decision. The petition shall state the basis
for review.

{2) The agency head on its own motion may give written notice of
administrative review of the proposed or final decision., The notice
shall be served on each party and, if review 1s limited to apecified
isgues, shall identify the iaéuea for review.

{b) By regulation an agency may provide a different period for
initiation of administrative review than that provided in this section.

Comment. Section 649.220 supersedes a portion of the first
sentence of former Section 11517(d}. See also 1981 Model State APA §
4-216{b)-({c). Por the manner of service, see Section 613.210, See
also Section 613.230 (extension of time).

4 Rev ocedure
649.230. (a) The reviewing authority shall decide the case on the
record, including a transcript or a summary of evidence, a recording of
proceedings, or other record used by the agency, of the portions of the
proceeding . under review that the reviewing authority considers
necessary. A copy of the record shall be made available to the
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parties. The reviewing authority may take additional evidence that, in
the exercise of reasonable diligence, could not have been produced at
the hearing.

{b) The reviewing authority shall allow each party an opportunity
to present a written brief or an oral argument as determined by the
reviewing authority, '

{(¢c) The reviewing authority may remand the matter for further
proceedings. The remand shall be to the presiding officer who
formulated the proposed decision, if reasonably available. |

(d) The reviewing authority is subject to the same provisicns
governing qualifications, separation of functions, ex  parte
communications, and substitution that would apply to the presiding
officer in the hearing.

Comment, Section 649.230 restates the first, second, and fifth
sentences of former Section 11517{(c) except that the reviewing
authority 1s precluded from taking additional evidence (except evidence
unavailable at the hearing before the presiding officer). Cf£. Code
Civ. Proc. § 1094.5(e):; see also 1981 Model State APA § 4-216(d)-(f).
The reviewing authority is the agency head or person to whom the
authority to review 1s delegated. Section 610.680 ("reviewing
authority" defined). '

Subdivision (a) requires only that the record be made available to
the parties. The cost of providing a copy of the record is a matter
left to the discretion of each agency as appropriate for its aituation.

" Subdivision (d) extends to the reviewing authority the provisiocns
of this part governing qualifications (Sections 643.210-643.230),
separation of functions (Sections 643.310-643.340), ex parte
communications (Sections 648.510-648.550), and substitution (Section
643.130), that are applicable to the presiding officer.

If further proceedings are required, they may be obtained on
remand under Section 649.240.

§ 649,240, Decision or remand

649.240. (a) Within 100 days after presentaticn of hriefs and
argumenta, or 1f a transcript is ordered, after receipt of the
transcript, or other time provided by agency regulation in a proceeding
that by statute is exempt from the requirement that it be conducted by
an administr#tive law judge employed by the Office of  Administrative
Hearings, the reviewing authority shall do one of the following:

(1) Issue a final decision disposing of the proceeding.
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(2) Remand the matter for further proceedings. The remand shall
be to the presiding officer who formulated the proposed or final
decision, if reasonably available.

(3) Reject the proposed or final decision, without remand. The
reviewing authority shall dispose of the proceeding within a reasonable
time after rejection.

(b) The time under subdivision (a) may be waived or extended with
the written ccnsent of all parties or for good cause,

(c) A final decision or a remand for further proceedings shall be
in writing and shall include, or incorporate by express reference to
the original proposed or final. decision, all the matters required by
Section 649,120 (form and contents of decision). A remand for further
proceedingas shall specify the ground for remand and shall include
precise instructions to the presiding officer of the action required.

{(d) The reviewing authority shall cause a copy of the final
decision or remand for further proceedings to be served on each party.

GComment ., Section 649.240 supersedes Government Code §
11517¢e)-(d). It 1s drawn in part from 1981 Model State APA §
4-216(g)-(3).

Remand 1s required to the presiding officer who 1issued the
proposed decision only if "reasonably"” available. Thus if workloads
make remand to the same presiding officer impractical, the officer
would not be reasonably available, and@ remand need not be made to that
particular person.

Specification of the ground for remand must be precise, but need
not include the same details of explanation as a final decision weuld
contain, The specification may include such matters as the need for
additional proceedings resulting from newly discovered evidence.

The reviewing authority is the agency head or person to whom the
authority to review 1is delegated. Section 610.680 ("reviewing
authority” defined). For the manner of service, see Section 613.210.

§ 692,250, Procedure on remand
692.250, (a) On remand, the reviewing authority may order

authorized and appropriate temporary relief.
{(b) The presiding officer shall prepare a revised proposed or
final decision on remand based on the additional evidence and the

record of the prior hearing.
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{¢) The revised proposed or final decision on remand shall be
served on eadh party and is subject to correction and review to the
same extent and in the same manner as an original proposed or final
decision,

Comment, Subdivision {(a) of Section 692.250 1s drawn from 1981
Model State APA § 4-216{g). Subdivisions (b) and (c) reatate the third
and fourth sentences of former Section 11517(c¢). For the record in the
proceeding, see Section 649.230 (review procedure)., For the manner of
service, see Sectlon 613.210.

Article 3, Precedent Decisicns
4 Prec ec B

649.310. A decision may not be expressly relied on as precedent
unless it has been designated as a precedent decision by the agency.

Comment, Section 649.310 is new.

§ 649,320, Designation of precedent decisjon

649.320. (a) An agency shall designate as precedential a final
decision or part of a final decision that contains a significant legal
or poliey determination of general applicatibn that 18 likely to recur,

{b) Designation of a- decision or part of a decision as
precedential is not rulemaking and need not be done under Chapter 3,5
(coencing_ with Section 11340) of Part 1 of Division 3 of Title 2,
relating to rulemaking, _

{c) An agency's designation of a deciaipn or part of a decision,
or failure to designate a decision or part of a decision, as
precedential is not subject to judicial review.

Comment, Section 649.320 recognizes the need of agencles to he
able to make law and policy through adjudication as well as through
rulemaking. It codifies the practice of a number of agencies to
designate important decisions as precedential. See Section 12935(h)
(Fair Employment and Housing Gommission); Unemp. Ins. Code § 409
(Unemployment Insurance Appeals Board). Section 649.320 is intended to
encourage agencies to articulate what they are doing when they make new
law or policy in an adjudicative decision.

This section applies notwithstanding any contrary implication in
Section 11347.5 ("underground regulations”). Nonetheless, agencles are
encouraged to express precedent deciaions in the form of regulations,
to the extent practicable,
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§ 649,330, Index of precedent decigions
649.330. {(a) An agency shall maintain an index of significant

legal and policy determinations made in precedent decisions. The index
shall be updated not less fregquently than annually, unless nec pfecedent
decision has been designated since the last preceding update.

(b) The index shall bdbe made available to the public by
subscription, and its avallability shall be publicized annually in the
California Regulatory Notice Register.

Comment. The index required by Section 649.330 is a pudblic
record, avallable for public inspection and copying.

49,34 cle po C v ,
649,340. (a) This article applies to final decisions issued on or
after January 1, 1996.
{b) Kothing in this article precludes an agency from designating
as precedential a final decision issued before January 1, 1996.

Comment, Section 649.340 minimizes the potential burden on
agencles by making the precedent decision requirements prospective only. -

CHAPTER 10. IMPLEMENTATION OF DECISION

§ 650,110, Effective date of decision

650.110. (a) The declsion is effective on the date stated in the
decision or, 1f the effective date 1s not stated in the decision, 3¢
days after it becomes final, unless:

(1) The agency head orders that the decision becomes effective
sooner,

{2) The agency head orders that enforcement of the decision shall
be stayed. .

(b) A party may not be required to comply with a final decision
imless the party has been served with or has actual knowledge of the
final decision.

(c) A nonparty may not be required to comply with a final decision
unless the- agency has made the final decision available for public
inspection and copying or the nonparty has actual knowledge of the

final decision.
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{d) This section does not preclude an agency from taking immediate
action to protect the public interest In accordance with Sections
641.310-641.370 (emergency decision),.

Comment, Subdivision (&) of Section 650.110 restates subdivision
{(a) and a portion of the first sentence of subdivision (b) of former
Section 11519, with the addition of the provision for statement of the
effective date in the decision. The remainder of the section is drawn
from 1981 Model State APA § 4-220(c)-(d). The section distinguishes
between the effective date of a decision and the time when it can be
enforced. . For provisions on atays, see Section 650.120.

The requirement of “actual knowledge" in subdivisions (b) and (c)
is intended to include not only Imowledge that an order has been
issued, but also knowledge of the general contents of the order insofar
as 1t pertains to the person who is required to comply with it. If a
question arises whether a particular person had actual knowledge of an
order, this must be resclved in the manner that other fact guestions
are resolved.

The binding effect of an order on nonparties who have actual
knowledge may be illuatrated by a atate law that prohibits wholesalers
from delivering alcoholic bDeverages to ligquer dealers unless the
dealers hold wvalid licenses from the state beverage agency. If the
agency issues an order revoking the license of a particular dealer,
this order is binding on any wholesaler who has actual knowledge of it,
even before the order is made avallable for public 1inspection and
copying; the order binds all wheolesalers, including those without
actual knowledge, after it has been made avallable for public
inspection and copying.

§ 650,120, Stay ,

- 650.120. A stay of enforcement may be included in the decision or

may be ordered at any time before the decision becomes effective.
Comment. Section 650.120 restates the first sentence of former

Section 11519(b). o

§ 650,130, Probation

650.130. (&) A stay of enforcement may be accompanied by an
express condition that the respondent comply with specified terms of
probation. Specified terms of probation shall be just and reasonable
in the light of the findings and decision.

(b) Specified terms of probation may include an order of
restitution that requires the respondent to compensate the other party
to a contract damaged as a result of a breach of contract by the
respondent. In such a case, the decision shall include findings that a
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breach of contract has occurred and shall sepecify the amount of actual
damages sustained as a result of the breach. If restitution 1s ordered
and pald under this subdivision, the amount paid shall be credited to
any subsequent judgment in a civil action based on the same breach of
contract.

Comment, Subdivision (a) of Section 650.130 restates the last
sentence of former Section 11519(b). Subdivision (b) restates former
Section 11519(d).
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CONFORMING REVISIONS AND REPEALS

ADMINISTRATIVE MANDAMUS

Code Civ, Proc., § 1094.5 (amended), Administrative mandamus
1094.5‘ LI N
(c) Where it is claimed that the findings are not supported by the

evidence, in casea in which the court 1s authorized by law to exercise
its independent judgment on the evidence, abuse of discretion is
established if the court determines that the findings are not supported
by the weight of the evidence. In all other cases, abuse of discretion
is established 1f the court determines that the findings are not
supported by substantial evidence in the light of the whole record. In

mak a determination under this view ecision
under Division 3.3 (commencing with Section 600) of Title 1 of the
Government Code, the court shall give great weight to a determination
of the presidi e t adjudicative roceedi baged
substantial on credibil W to__the _extent the
determinatio o the esid officer identifies the ochserved

demeancr, manner, or attitude of the witness that supports the
dete nat

Comment, Subdivision (c) of Section 1094.5 1Is amended to adopt
the rule of Universal Camera Corp. v. N.L.R.B., 340 U.S5. 474 {1951),
for proceedings under the Administrative Procedure Act, reguiring that
the reviewing court weigh more heavily findings by the trier of fact
(the presiding officer in an administrative adjudication) based on
observation of witnesses than findings based on other evidence. This
generalizes the standard of review used by a mmber of California
agencles. See, e.g., Lamb v. W.C.A.B,, 11 Cal, 34 274, 281, 520 P.2d
978, 113 Cal. Rptr. 162 (1974) (Workers' Compensation Appeals Board};
Millen v. Swoap, 58 Cal, App. 3d 943, 947, 130 Cal, Rptr. 387 (1976)
{Department of Social Services); Apte v. Regents of Univ. of Calif.,
198 Cal. App. 3d 1084, 1092, 244 Cal. Rptr. 312 (1988) (University of
California); Precedent Decisions P-B-10, P-T-13, P-B-57 (Unemployment
Insurance Appeals Board); Labor Code § 1148 (Agricultural Labor
Relations Board). It reverges the exlsting practice wnder the
administrative procedure act and other Califormia administrative
procedures that gives no weight to the findings of the presiding
officer at the hearing, See Asimow, Toward a New California
Administrative Procedure Act: Adjudication Fundamentala, 39 UCLA L.
Rev. 1067, 1114 (1992).
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Findings based substantially on credibility of a witness must be
identified by the presiding officer in the decision made 1in the
adjudicative proceeding. Gov't Code § 649.120(b) (form and contents
of decision). However, the presiding officer's identification of such
findings is not binding on the agency or the courts, which may make
their own determinations whether a particular finding is ‘Tased
substantially on credibility of a witneass.

Under subdivision <(c), even though the presiding officer’s
determination is based subatantially on credibility of a witness, the
determination is entitled to great weight only te the extent the
determination derives from the presiding officer's observation of the
demeanor, manner, or attitude of the witness. Nothing in subdivision
{c) precludes the agency head or court from overturning a credibility
determination of the presiding officer, after giving the obaervational
elements of the credibility determination great weight, whether on the
basis of nonobservational elements of credibility or otherwise. See
Evid. Code § 780, Nor does it preclude the agency head from
overturning a factual finding based on the presiding officer's
assesament of expert witnesa testimony.

ADMINISTRATIVE PROCEDURE ACT

v ode - 0] [} istrative

Hearings
CHAPTER 4. OFFICE OF ADMINISTRATIVE HEARINGS

§ 11370, Administrative Procedure Act
11370. Chapter 3.5 {(commencing with Section 11340), Chapter 4

(commencing with Section 11370), and Chapter 5 (commencing with Section
11500) constitute, and may be cited as, the Administrative Procedure
Act.

Comment. Former Section 11370 1a restated in Section 600 (short
title).

1 L] "
11370.1. As used 1In the Administrative Procedure Act "director"
means the executive officer of the 0ffice of Administrative Hearings,
Comment , Former Section 11370.1 1s continued 1in Section
615.110(a) ("director" defined).

§ 11370.2. Office of Administrative Hearings

11370.2. {a) There is in the Department of General Services the
Office of Administrative Hearings which is under the direction and
control of an executive officer who shall be known as the director,

{b) The director shall have the same qualifications as
administrative law Jjudges, and shall be appointed by the Governor
subject to confirmation of the Senate,

{c) Any and all references In any law to the Office of
Administrative Procedure shall be deemed to be the Office of
Administrative Hearings.
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Comment., Former Section 11370.2 1s restated in Section 615.120
(Office of Administrative Hearings).

§ 11370.3. Personnel :
11370.3. The director shall appoint and maintain a staff of

full-time, and may appoint pro tempore part-time, administrative law
judges qualified under Section 11502 which is sufficient to fill the
needs of the various state agencies, The director shall also appoint
hearing officers, shorthand reporters, and such other technical and
clerical personnel as may be required to perform the dutiea of the
office. The director shall assign an administrative law judge for any
proceeding arising under Chapter 5 (commencing with Section 11500) and,
upon request from any agency, may assign an administrative law judge or
a hearing officer to conduct other adminiatrative proceedings not
arising under that chapter and shall assign hearing reporters as
required. The director shall assign an administrative law judge for
any proceeding arising pursuant to Chapter 20 (commencing with Section
22450) of Division 8 of the Business and Professions Code upon the
request of a public prosecutor. Any administrative law jJudge, hearing
officer, or other employee so0 assigned shall be deemed an employee of
the office and not of the agency to which he or she 1s aassigned, When
not engaged in hearing cases, administrative law Jjudges and hearing
officers may be assigned by the director to perform other dutlies vested
‘in or required of the office, including those provided for in Section
11370.5.

Comment. The first sentence of former Section 11370.3 1s restated
in subdivision (a) of Section 615.130 (administrative law jJjudges). The
second sentence 1s restated in Section 615,140 (and other personnel)},
deleting the reference to hearing officers and the Ilimitation to
shorthand reporters.

The first part of the third sentence is superseded by subdivision

(a) of Section 615.150 (assignment of administrative law judges). The

second part is restated in subdivision (b) of Section 615.150, deleting
the reference to hearing officers. The third part 1s restated in
subdivision (¢) of Section 615.150.

The fourth sentence is omitted as unnecessary. See Section
615.150(a) {assignment of administrative law judges) and Bus. & Prof.
Code § 22460.5,

The fifth sentence 1is restated in subdivision (d) of Section
615.150 (assignment of administrative law Jjudges), deleting the
reference to hearing officers.

The aixth sentence 1s restated 1n subdivision {e) of Section
615.150 (assignment of administrative 1law Jjudges), deleting the
reference to hearing officers.

§ 11370.4, Costs
11370.4. The total cost to the state of maintaining and operating

the 0ffice of Administrative Hearings shall be determined by, and
collected by the Department of General Services in advance or upon such
other basis as it may determine from the state or other public agencies
for which services are provided by the office.

Comment, Former Section 11370.4 is restated in Section 615.170.
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Adminis ive law ocedu :
11370.5. The office i3 authorized and directed to study the
subject of administrative law and procedure in all its aspects; to
submit its suggestions to the various agencies in the interests of

fairness, uniformity and the expedition of business; and to report its.

recommendations to the Governor and Legislature at the commencement of
each general session. All departments, - agencies, officers and
employees of the State shall give the office ready access to their
records and full information and reasonable asaistance in any matter of
research requiring recourse to them or to data within their knowledge
cf control.

Comment, Former Sectien 11370.5 is restated in Sections £10.190
("agency” defined) and 615.180 (study of administrative law and
procedure).

ov' e - [:) trativ cat
CHAPTER 5. ADMINISTRATIVE ADJUDICATION

§ 11500, Definitions
11500. In this chapter unless the context or subject matter

otherwlse requlres:

(a) "Agency" includes the state boards, commissions, and officers
enumerated in Section 11501 and those to which this chapter is made
applicable by law, except that wherever the word "agency” alone is used
the power to act may be delegated by the agency, and wherever the words
"agency itself” are used the power to act shall not be delegated unless
the statutes relating to the particular agency authorize the delegation
of the agency's power to hear and decide. '

- (b) "Party"” includes the agency, the respondent, and any person,
other than an officer or an employee of the agency in his or her
official capacity, who has been allowed to appear or participate in the
proceeding.

(¢} "Respondent" means any person against whom an accusation 1s
filed pursuant to Section 11503 or against whom a statement of issues
is filed pursuant to Section 11504.

{d) "Administrative law judge" means an individual qualified under
Section 11502.

{e) "Agency member" means any person who is a member of any agency
tc which this chapter is applicable and includes any person who himself
or herself constitutes an agency.

{(f) "Adjudicatory hearing” mesns a atate agency hearing which
involves peraonal or property rights of an Iindividual, the granting or
revocation of an individual's license, or the resolution of an 1issue
pertaining to an individual. However, the procedures governing such a
hearing shall include, but not be limited to, &ll of the following:

{1) Teatimony under cath.

{2) The right to cross-examination and to confront adversary
witnesses.

{3) The right to representation.

(4) The issuance of a formal decision.

For purposes of this subdivision, an "adjudicatory hearing" shall
not be required to include any informal factfinding or informal
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investigatory hearing. However, nothing in this subdivision shall be
construed to prohbit an agency from providing an interpreter during any
such informal hearing.

(g) "Language assistance" means oral interpretation or written
translation of a language other than English into English or of English
into another language for a party who cannot speak or understand
English or who can do so only with difficulty.

Comment, The introductory portion of former Section 11500 1is
restated in Section 610.010 (application of definitions).

Subdivision (a) ia superseded by Sections 612.110 {application of
division to state) and 610.250 ("agency head" defined). An agency may
delegate the power of the agency head to review a proposed decision in
an administrative adjudication. Section 649,220 (limitation of
review); see also Section 610.680 (“reviewing authority" defined).

The substance of subdivision (b) is restated in Section 610.460
{"party" defined).

Subdivision (c) is superseded by Section 610.670 ("respondent”
defined),

Subdivision (d) 1s superseded by Section 643.110 (presiding
officer). '

The substance of subdivision (e) is restated in Section 610.280
{"agency member"” defined).

Subdivision (f) is superseded by Sections 612.110 (application of
division to satate), 610.310 {("decision” defined), 648.330 (oral and
written testimony), 648.320 (presentation of testimony), 613.320
(representation by attorney), 649.120 (form and contents of decision),
641.110 (when adjudicative proceding required), and 648.230 (language
asaistance). -

Subdivision (g) 1s superseded by Section 648,210 ("language
asaistance” defined).

§ 11501. Applicatjon of chapter '

11501. (a) This chapter applies to any agency aa determined by
the statutes relating to that agency.

{b) The enumerated agencies referred to in Section 11500 are:
Accountancy, State Board of
Alr Rescurces Board, State
Alcohel and Drug Pregrams, State Department of
Alcoholiec Beverage Control, Department of
Architectural Examiners, California State Board of
Attorney General
Auctioneer Commission, Board of Governors of
Automotive Repair, Bureau of
Barber Examiners, State Board of
Behavioral Science Examiners, Board of
Boating and Waterways, Department of
Cancer Advisory Council
Cemetery Board
Chiropractic Examiners, Board of
Collection and Investigative Services, Bureau of
Community Colleges, Board of Governors of the California
Conservation, Department of
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Consumer Affairs, Director of

Contractors, Registrar of

Corporations, GCommissioner of

- Cosmetology, State Board of

Dental Examiners of California, Board of

Education, State Department of

Electronic and Appliance Repair, Bureau of

Engineers and Land Surveyors, State Board of Registration for
Professional

Falr Political Practices Commission

Fire Marshal, State

Food and Agriculture, Director of

Foresatry and Fire Protection, Department of

~ Funeral Directors and Embalmers, State Board of

Geologiats and Geophysicists, State Board of Registration for

Guide Dogs for the Blind, State Board of

Health Services, State Department of

Bighway Patrol, Department of the GCalifornia

Home Furnishings and Thermal Insulation, Bureau of

Horse Racing Board, California

Housing and Community Development, Department of

Insurance Commissioner

Labor Commissioner

Landascape Architects, State Board of

Medical Board of California, Medical Quality Review Committees and
Examining Committees

Motor Vehicles, Department of

Hursing, Board of Registered

Nursing Home Administrators, Board of Examiners of

Optometry, State Board of

Osteopathic Medical Board of California

Pesticide Regulation, Department of

Pharmacy, California State Board of

Public Employees' Retirement System, Board of Administration of the

Real Estate, Department of

San Francisco, San Pablo and Suisun, Board of Pilot Commiasioners for
the Bays of

Savings and Loan Commissioner

School Districts

Secretary of State, Office of

Shorthand Reporters Board, Certified

Social Services, State Department of

Statewide Health Planning and Development, Office of

Structural Pest Control Board

Tax Preparer Program, Administrator

Teacher GCredentialing, Commission on

Teachers' Retirement Syatem, State

Toxic Subatances Control, Department of

Tranaportation, Department of, acting pursuant to the State Aercnautics
Act

Veterinary Medicine, Board of Examiners in

Vocational Nurse and Psychiatric Technician Examiners of the State of
California, Board of
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Comment, Former Section 11501 1is superseded by Sections 612.110
(application of division to state) and 612.120 (application of division
to local agencies).

11501.5. (a) The following state agencies shall provide language
assistance at adjudicatory hearings pursuant te subdivision (d) of
Section 11513:

Agricultural Labor Relations Board

State Department of Alcohol and Drug Abuse

Athletic Commission

California Unemployment Insurance Appeals Board

Board of Prison Terms

Board of Cosmetology

State Department of Developmental Services

Public Employment Relations Board

Franchise Tax Board

State Department of Health Services

Department of Housing and Community Development

Department of Industrial Relations

State Department of Mental Health

Department of Motor Vehicles

Hotary Public Section, office of the Secretary of State

Public Utilities Commission

Office of Statewlde Health Planning and Development

State Department of Social Services

Department of Toxic Substances Control

Workers' Gompensation Appeals Board

Department of the Youth Authority

Youthful Offender Parole Board

Bureau of Employment Agencies

Board of Barber Examiners

Department of Insurance

State Personnel Board

{b) FNothing in this section shall be construed to prevent any
agency other than those listed in subdivision (a) from electing to
adopt any of the procedures set forth in subdivision {d), ({e), (f),
{(g), (h), or (1) of Section 11513, except that the State Personnel
Board shall determine the general language proficlency of proapective
interpreters as described in subdivisions (d) and (e) of Section 11513
unless otherwise provided for as described in subdivision (f) of
Section 11513.

Comment, Former Section 11501,5 ia restated in Section 648 230
{application of article).

11502 8 v e
11502. All hearings of state agencies required to be conducted
under this chapter shall be conducted by administrative law judges on
the staff of the Office of Administrative Hearings. The Director of
the Office of Administrative Hearings has power to appoint a staff of
administrative law judges for the office as provided in Section 11370.3
of the Govermment Code. Each administrative law judge shall have been

=165-




Draft of 04/26/93

admitted to practice law in this gtate for at least five years
immediately preceding his or her appointment and shall possess any
additional qualifications established by the State Personnel Board for
the particular class of position involved.

Comment, The first sentence of former Section 11502 is superseded
by Section 643.110 (designation of presiding officer by agency head).
The second sentence is restated in subdivision (a) of Section 615.130
{administrative 1law judgea). The third sentence is restated in
subdivision (b) of Section 615.130.

11502 t anni i

11502.1. There 1s hereby established in the Office of
Administrative Hearings a unit of administrative law Judges who shall
preside over hearings conducted pursuwant to Part 1.5 (commencing with
Section 437) of Diviaion 1 of the Health and Safety Code. 1In addition
to meeting the gualifications of administrative law judges as
prescribed in Section 11502, the administrative law judges in this unit
shall have & demonstrated knowledge of health planning and
certificate-of-need matters. As many administrative law judges as are
necessary to handle the caseload shall be permanently assigned to thia
" unit. In the event there are nc pending certificate of need of health
planning matters, administrative law Jjudges in this unit may be
assigned to other matters pending before the O0fflice of Administrative
Hearings. Health planning matters shall be given priority on the
calendar of administrative law judges assigned to this umit,

Comment. Section 11502.1 1s not continued, The requirement that
health facilities and apecialty clinics apply for and obtain
certificates of need or certificates of exemption is indefinitely
suapended. Health & Saf. Code § 439.7 (1984 Cal. Stats. ch. 1745, §
14).

re Ac

11503. A hearing to determine whether a right, authority, license
or privilege should be revoked, suspended, limited or conditioned shall
be initiated by filing an accusation. The accusation shall be a
written statement of charges which shall set forth in ordinary and
concise language the acts or omissions with which the respondent is
charged, to the end that the respondent will be able to prepare his
defense. It shall specify the statutes and rules which the respondent
is alleged to have violated, but shall not consist merely of charges
phrased in the language of such statutes and rules. The accusation
shall be verified unless made by a public officer acting in his
official capacity or by an employee of the agency before which the
proceeding is to be held. The verification may be on information and
belief.

Comment., The first sentence of former Section 11503 is superseded
by Sections 610.350 ("initial pleading” includes accusation) and
642.310 (proceeding initiated by initial pleading). The remainder is
gsuperseded by Section 642.320 (contents of initial pleading).
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§ 11504 (repealed State 1] u ‘ ‘

11504, A hearing to determine whether a right, authority, license
or privilege should be granted, issued or renewed shall he initiated by
filing a statement of issues, The statement of issues shall be a
written statement speclifying the statutes and rules with which the
respondent must show compliance by producing proof at the hearing, and
in addition any particular matters which have come to the attention of
the initiating party and which would authorize a denial cof the agency
action sought. The statement of issues shall be verified unless made
by a public officer acting in his cofficial capacity or by an employee
of the agency bhefore which the proceeding 1is to be held. The
verification may be on information and belief. The statement of issues
shall be served in the same manner as an accusation; provided, that, if
the hearing is held at the request of the respondent, the provisions of
Sections 11505 and 11506 shall not apply and the statement of lssues
together with the notice of hearing shall be delivered or mailed to the
parties as provided in Section 11509. Unless a statement to respondent
is served pursuant to Sectlon 11505, a copy of Sections 11507.5,
11507.6 and 11507.7, and the name and address of the person to whom
requests permitted by Section 11505 may be made, shall be served with
the statement of 1ssues.

Compent, The first sentence of former Section 11504 is superseded
by Sections 610.350 ("initial pleading®” includes atatement of issues)
and 642.310 {(proceeding commenced by initial pleading). The remainder
is superseded by Sections 642.320 {(contents of iInitial pleading) and
642,330 (service of initial pleading).

lssues ,

11504.5. In the feollowing sections of this chapter, all
references to accusations shall be deemed to be applicable to
atatements of issues except in those cases mentioned in subdivision (a)
of Section 11505 and Section 11506 where compliance is not. required.

GComment., Section 11504.5 is superseded by Section 610.350
("initial pleading” includes accusation and statement of issues),.

11 ealed cnden

11505. (a) Upon the filing of the accusation the agency shall
serve & copy thereof on the respondent as provided in subdivision (c).
The agency may Iinclude with the accusation any information which it
deems appropriate, but it shall include a post card or other form
entitled Notice of Defense which, when signed by or on behalf of the
respondent and returned to the agency, will acknowledge service of the
accusation and constitute a notice.of defense under Section 11506. The
copy of the accusation shall include or be accompanied by (1) a
statement that respondent may request a hearing by filing a notice of
defense as provided in Section 11506 within 15 days after service upon
him of the accusation, and that failure to do so will constitute a
waiver of his right to a hearing, and {(2) copies of Sections 11507.5,
11507.6, and 11507.7.

{b) The statement to respondent sghall be substantially in the
following form:
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Unless a written request for a hearing signed by or on behalf of
the person named as respondent in the accompanylng accusation is
delivered or mailed to the agency within 15 days after the accusation
was personally served on you or mailed to you, (here insert name of
agency) may proceed upon the accusation without a hearing. The request
for a hearing may be made by delivering or malling the enclesed form
entitled Rotice of Defense, or by delivering or malling a notice of
- defense as provided by Section 11506 of the Government Code to: (here
insert mname and addresa of agency). You may, but need not, be
represented by counsel at any or all stages of these proceedings.

If you desire the names and addresses of witnesses or an
opportunity to inspect and copy the items mentiocned in Section 11507.6
in the possession, custedy or control of the agency, you may contact:
(here insert name and address of appropriate person).

The hearing may be postponed for good cause. If you have good
cause, you are obliged to notify the agency within 10 working days
after you discover the good cause. Fallure to notify the agency within
10 days will deprive you of a postponement.

{c) The accusation and all accompanying information may be sent to
respondent by any meana selected by the agency. But no order adversely
affecting the rights of the respondent shall be made by the agency in
any case unless the respondent shall have been served persomally or by
registered mail as provided herein, or shall have filed a notice of
defense or otherwise appeared. Service may be proved in the manner
authorized in civil actions. Service by registered mail shall be
effective if a statute or agency rule requires respondent to file his
address with the agency and to notify the agency of any change, and if
a registered letter containing the accusation and accompanying material
is mailed, addressed to respondent at the latest address on file with
the agency.

Comment. Section 11505 is superseded by Sections 643,230 {service
of 1initial pleading and other information), 642.440 {notice of
hearing), 642.340 (jurisdiction over respondent), 613.210 (service),
and 613,220 (mail).

§ 11506 (repealed), Notice of defense
11506. (a) Within 15 days after service upon him of the

accusation the respondent may file with the agency a notice of defense
in which he may:

(1) Request a hearing.

(2) Object to the accusation upon the ground that it does not
state acts or omissions upon which the agency may proceed,

(3) Object to the form of the accusation on the ground that it is
soc indefinite or uncertain that he cannot identify the transaction or
prepare his defense.

(4) Admit the accusation in whole or im part.

{5) Present new matter by way of defense,

(6) Object to the accusation upon the ground that, under the
circumstances, compliance with the requirements of a regulation would
result in a material violation of another regulation enacted by another
department affecting substantive rights.

within the time specified respondent may file one or more notices
of defense upon any or all of these grounds but all such notices shall
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be filed within that  pericd unless the agency in its discretion
authorizes the filing of a later notice.

{b) The respondent shall be entitled tec a hearing on the merits if
he files a notice of defense, and any such notice shall be deemed a
specific denial of all parts of the accusation not expressly admitted.
Fallure to file such notice shall constitute a waiver of respondent’s
right to a hearing, but the agency in its discretion may nevertheleas
grant a hearing. Unless objection is taken as provided in paragraph
(3) of subdivision (a), all objections to the form of the accusation
shall be deemed waived,

{(c) The notice of defense shall be in writing signed by or on
behalf of the respondent and shall state his mailing address. It need
not be verified or follow any particular form.

{d) Respondent may file a statement by way of mitigation even if
he does not file a notice of defense,

{e) As used in this section, "file," "files," "filed," or "filing"
means "delivered or malled” to the agency as provided in Section 11505.

Comment, Former Section 11506 is superseded by Sections 610.672
("responsive pleading™ defined), 642.350 (responsive pleading), 648.130
{default), and 613.210 (service).

§ 11507 (repealed), Amended accysatjon
11507. At any time before the matter 1s submitted for decision

the agency may file or permit the filing of an amended or supplemental
accusation, All parties shall be notified thereof. If the amended or
supplemental accusation presents new charges the agency shall afford
respondent a reasonable opportunity to prepare his defense thereto, but
he shall not be entitled to file a further pleading umnless the agency
in its discretion 8o orders. Any mnew charges shall be deemed
controverted, and any objections to the amended or supplemental
accusation may be made orally and shall be noted in the record.

Comment, Former Section 11507 1s superseded by Section 642,360
{amended and supplemental pleadinga).

c on c
11507.5. The provisions of Section 11507.6 provide the exclusive
right to and method of discovery as to any proceeding governed by this
chapter.
Comment. Former Section 11507 5 is superseded by Section 645.110
{application of article)

11 repea Discove

11507.6. After initiation of a proceeding in which a respondent
or other party is entitled to a hearing on the merita, a party, upon
written request made to another party, prior to the hearing and within
30 days after service by the agency of the initial pleading or within
15 days after such service of an additional pleading, is entitled to
(1) obtain the names and addresses of witnesses to the extent known to
the other party, including, but not limited to, those Iintended to be
called to testify at the hearing, and (2) inspect and make a copy of
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any of the following in the peesession or custody or under the control

of the other party:

{a) A statement of a person, other than the respondent, named in
the initial administrative pleading, or in any additional pleading,
when it 1s claimed that the act or omission of the respondent as to
such person is the basis for the administrative proceeding;

{b) A statement pertaining to the subjJect matter of the proceeding
made by any party to another party or person;

{c) Statements of witnesses then proposed to be called by the
party and of other persons having personal Xnowledge of the acts,
omissions or eventa which are the basis for the proceeding, not
ineciuded in (a) or (b) above;

{(d} All writings, including, but not limited to, reports of
mental, physical and blood examinations and things which the party then
proposes to offer in evidence;

(e} Any other writing or thing which is relevant and which would
be admissible in evidence;

{f) Investigate reports made by or on hehalf of the agency or
other party pertaining to the subject matter of the proceeding, to the
extent that such reporta (1) contain the names and addresses of
witnesses or of persons having personal knowledge of the acts,
omissions or events which are the basis for the proceeding, or (2)
reflect matters percelved by the investigator in the course of his or
her investigation, or (3) contain or include by attachment any
statement or writing described in (&) to (e), inclusive, or summary
thereof. :

For the purpose of this section, "statements" include written
statements by the person sligned or otherwlse authenticated by him or
her, stenographic, mechanical, electrical or other recordings, or
transcripts thereof, of oral statements by the person, and written
reports or summaries of such oral statements.

Nothing in this section shall authorize the inspection or copying

of any writing or thing which 1s privileged from dlasclosure by law or

otherwise made confidential or protected as the attorney's work product.

{(g) In any proceeding under subdivision (i) or {(j) of Section
12940, or Section 19572 or 19702, alleging conduct which constitutes
sexual harassment, sexual assault, or sexual battery, evidence of
gpecific instances of a complalnant's sexual conduct with individuals
other than the alleged perpetrator is not discoverable unless it ia to
be offered at a hearing to attack the credibility of the complainant as
provided for under subdivision (J) of Section 11513. This sgubdivision
is intended only to limit the scope of discovery; it is not intended to
affect the methods of discovery allowed under this section. .

Comment, Former Section 11507.6 is superaeded by Sections 645.210
(time and manner of discovery), 645,220 (discovery of witnesa list),
645.230 (discovery or statements, writings, and reports), and 645.120
(discovery of evidence of sexual conduct).

§ 11507.7 (repealed)., Petition to compel discovery ,
11507.7. (a) . Any party claiming his requeat for discovery

‘pursuant to Section 11507.6 has not been complied with may serve and
file a verified petition to compel discovery in the superior court for
the county in which the administrative hearing will be held, naming as
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respondent the party refusing or falling to comply with Section
11507.6. The petition shall state facts showing the respondent party
failed or refused to comply with Section 11507.56, a description of the
matters sought to be discovered, the reason or reasons why such matter
is discoverable under this section, and the ground or grounds of
respondent's refusal so far as known to petiticner.

{b) The petition shall be served upon respondent party and filed

within 15 days after the respondent party firast evidenced his failure -

or refusal to comply with Section 11507.6 or within 30 days after
request was made and the party has failed to reply to the request,
whichever period is longer. However, no petition may be filed within
15 days of the date set for commencement of the administrative hearing
except upon order of the court after motion and notice and for good
cause shown. In acting upon such motion, the court shall consider the
necessity and reasons for such discovery, the diligence or 1lack of
diligence of the moving party, whether the granting of the motion will
delay the commencement of the adminiatrative hearing on the date set,
and the possible prejudice of such action to any party.

{c) If from a reading of the petition the court is satiafied that
the petition sets forth good cause for relief, the court shall issue an
order to show cause directed to the respondent party; otherwise the
court shall enter an order denying the petition. The order to show
caugse shall be served upon the respondent and his attorney of record in
the administrative proceeding by personal delivery or certified mail
and shall be returnable no earlier than 10 days from its ilssuance nor
later than 30 days after the flling of the petition. The respondent
party shall have the right to serve and file a written answer or other
response to the petition and order to show cause.

{d) The court may in its discretion order the administrative
proceeding stayed during the pendency of the proceeding, and If
necessary for a reasonable time thereafter to afford the parties time
to comply with the court order.

{e) Where the matter sought to be discovered is under the custody
or controcl of the respondent party and the respondent party asserts
that such matter is not a discoverable matter under the provisiona of
Section 11507.6, or 1is privileged against disclosure wunder such
provisions, the court may order lodged with it such matters as are
provided in subdivision (b) of Section 915 of the Evidence Code and
examine such matters in accordance with the provisions thereof.

{f) The court shall decide the case on the matters examined by the
court in camera, the papers filed by the parties, and such oral
argument and additional evidence as the court may allow.

{g) Unleas otherwlase stipulated by the parties, the court shall no
later than 30 days after the filing of the petition file its order
denying or granting the petition, provided, however, the court may on
its own motion for good cause extend such time an additional 30 days.
The order of the court shall be in writing setting forth the matters or
parts thereof the petitioner 1is entitled to discover under Section
11507.6. A copy of the order shall forthwith be served by maill by the
clerk upon the parties, Where the order grants the petition in whole
or in part, such order shall not become effective until 10 days after
the date the order is served by the clerk. Where the order denies
relief to the petitioning party, the corder shall be effective on the
date 1t 1s served by the clerk.
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(h) The order of the superior court shall be final and not subject
to review by appeal. A party aggtrlieved by such order, or any part
thereof, may within 15 days after the service of the superiecr court's
crder serve and file in the district court of appeal for the district
in which the superior court 1is located, a petitien for a writ of
mandamus to compel the superior court to set aside or otherwise modify
its order. Where such review is sought from an order granting
discovery, the order of the trial court and the administrative
proceeding shall be stayed upon the filing of the petition for writ of
mandamus, provided, however, the court of appeal may dissolve or modify
the stay thereafter if it is in the public interest to do so. Where
such review is sought from a denial of discovery, neither the trial
court's order nor the administrative proceeding shall be stayed by the
court of appeal except upon a clear showing of probable error.

{i) Where the superior court finds that a party or his attorney,
without subatantial Justification, falled or refused to comply with
Section 11507.6, or, without substantial Jjustification, filed a
petition to compel discovery pursuant to this section, or, without
substantial justification, failed to comply with any order of court
made pursuant to this section, the court may award court costs and
reasonable attorney fees to the opposing party. Nothing in this
subdivision shall 1limit the power of the superior court to compel
obedience to its orders by contempt proceedings,

Comment. Former Section 11507.7 1s superseded by Sections
645 310-645.350 {compelling discovery) and 648.610-648.630 (enforcement
of orders and Banctions).

epesale of hear _

11508. (a) The agency shall consult the office, and subject to

the availability of 1its staff, shall determine the time and place of
hearing. The hearing shall be held in San Francisco if the transaction
occurred or the respondent resides within the First or Sixth Appellate
District, in the County of Los Angeles if the transaction occurred or
the respondent resides within the Second or Fourth Appellate District,

and in the County of Sacramento 1f the transaction occurred or the

reapondent reaides within the Third or fifth Appellate District.

{b) Notwithstanding aubdivision (a):

(1) If the transaction occurred in a district other than that of
respondent's residence, the agency may select the county appropriate
for either diastrict.

{2) The agency may select a different place nearer the place where
the transaction occurred or the respondent resides.

{3) The parties by agreement may select any place within the state,

Comment. Former Section 11508 18 superseded by Sections 642.410
{(time and place of hearing) and 642.430 (venue and change of venue),

§ 11509 (repealed)}, Notice of hearine

11509, The agency shall deliver or mail a notice of hearing to
all parties at least 10 days prior to the hearing. The hearing shall
not be prior to the expiration of the time within which the respondent
ig entitled to file & notice of defense.
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The notice to respondent shall be substantially in the following
form but may include other information:

You are hereby notified that a hearing will be held before [here
insert name of agency] at [here insert place of hearing] on
the day of s 19 ,» at the hour of ’
upon the charges made in the accusation served upon you. You may be
present at the hearing. You have the right to be represented by an
attorney at your own expense, You are not entitled to the appointment
of an attorney to represent you at public expense. You are entitled to
represent yourself without legal counsel. You may present any relevant
evidence, and will bde given full opportunity to c¢ross-examine all
witnesses testifying against you. You are entitled to the ilssuance of
subpoenas to compel the attendance of witnessea and the production of
books, documents or other things by applying to [here insert
appropriate office of agency].

Comment, Former Section 11509 is superseded by Sections 642,410

(time and place of hearing) and 642,440 (notice of hearing). See also

Section 613.320 (representation by attorney).

1 Epe d Subpoenas

11510. (a) Before the hearing has commenced, the agency or the
asgigned administrative law judge shall issue subpoenas and subpoenas
duces tecum at the request of any party for attendance or producticn of
documents at the hearing. Subpoenas and subpoenas duces tecum shall be
issued in accordance with Sections 1985, 1985.,1, and 1985.2 of the Code
of Civil Procedure. After the hearing has commenced, the agency itself
hearing a case or an administrative law judge sitting alone may issue
subpoenas and subpoenas duces tecum. E

{(b) The process issued pursuant to subdivision {(a) shall be
extended to all parts of the state and shall bhe served in accordance
with Sections 1987 and 1988 of the Code of Civil Procedure. Ko witness
shall be obliged to attend unless the witness is a reaident of the
gtate at the time of servite,

{c) All witnesses appearing pursuant to subpoena, other than the
parties or officers or employees of the state or any political
subdivision thereof, shall receive fees, and all witneases appearing
pursuant to subpoena, except the parties, shall recelve mileage in the
game amount and under the same circumstances as prescribed by law for
witnesses in eclvil actions in a superlor court. Witnesses appearing
pursuant to subpoena, except the parties, who attend hearings at points
so far removed from their residences as to prohibit return théreto from
day to day shall be entitled in addition to fees and mileage to a per
diem compensation of three dollara ($3) for expenses of subaistence for
each day of actual attendence and for each day necessarily occupied in
traveling to and from the hearing. Fees, mileage, and expenses of
subsistence shall be paild by the party at whose request the witneas is
subpoenaed.

Comment. Former Section 11510 is superseded by Sections
645.410-645.440 (subpoenas).
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11511 {repeale e
11511. On verified petition of any party, an agency may order
that the teatimony of any material witness residing within or without
the State be taken by deposition in the manner prescribed by law for
depositions in civil actiocns. The petition shall set forth the nature
of the pending proceeding; the name and address of the witness whose
testimony 1s desired; a showing of the materiality of his testimony; a
showing that the witness will be unable or can not be compelled to
attend; and shall request an order requiring the witness to appear and
testify before an officer named in the petition for that purpose.
Where the witness resides outside the State and where the agency has
ordered the taking of his testimony by deposition, the agency shall
obtain an order of court to that effect by filing a petition therefor
in the superior court in Sacramento County. The proceedings thereon
shall be in accordance with the provisions of Section 11189 of the
Government Code.
" Comment., Former Section 11511 is superseded by Sectlon 645.130
(depositions).

§ 11511,5 (repealed), Prehearing conferences

11511.5. {a) On motion of a party or by order of an
administrative law Judge, the administrative law judge may conduct a
prehearing conference. The administrative law Judge shall set the time
and place for the prehearing conference, and the agency shall give
reasonable written notice to all parties. '

{b) The prehearing conference may deal with one or more of the
following matters:

{1) Exploration of settlement possibilities,

{2) Preparation of stipulations.

{3) Clarification of 1ssues.

{4) Rulings on identity and limitation ¢f the number of Hitnesaes.

{5) Objections to proffers of evidence.

(6) Order of presentation of evidence and cross-examination.

{7) Rulings regarding issuance of subpoenas and protective ordera,

{8) Schedules for the submission of written briefs and schedules
for the commencement and conduct of the hearing. '

{(9) Any other matters aa shall promote the orderly and prompt
conduct of the hearing.

{c) The administrative law judge shall issue a prehearing order
incorporating the matters determined at the prehearing conference, The
administrative law judge may direct one or more of the parties to
prepare a prehearing order.

Comment, Former Section 11511.5 1is superseded by Article 6.5
{commencing with Section 646.110) (prehearing conference).

§ 11512, Presiding officer
11512, {a) Every hearing in a contested case shall be presided

over by an administrative law judge. The agency itself shall determine
whether the administrative law judge 1s to hear the case alone or
wvhether the agency itself is to hear the case with the administrative
law judge.
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{(h) When the agency itself hears the case, the administrative law

judge shall preside at the hearing, rule on the admission and exclusion
of evidence, and advise the agency on mattera of law; the agency itself
ghall exercise all other powers relating to the conduct of the hearing
but may delegate any or all of them to the adminiastrative law Judge.
When the administrative law judge alone hears a case, he or she shall
exercise all powers relating to the conduct of the hearing.

(c) An adminiatrative law judge or agency member shall volumtarily
disqualify himself or herself and withdraw from any case in which he or
she cannot accord a falr and impartial hearing or consideration. Any
party may request the disqualification of any administrative law judge
or agency member by filing an affidavit, prior to the taking of
evidence at a hearing, stating with particularity the grounds upon
which it is claimed that a fair and Iimpartial hearing cannot be
accorded. Where the request concerns an agency member, the issue shall
be determined by the other members of the agency. VWhere the request
concerns the administrative law judge, the issue shall be determined by
the agency 1itaelf if the agency itself hears the case with the
administrative law Jjudge, otherwise the issue shall be determined by
the administrative law Judge. No agency member shall withdraw
voluntarily or be subject to disqualification 1f his or her
disqualification would prevent the existence of a guorum qualified to
act in the particular case.

{d) The proceedings at the hearing shall be reported by a
phonographic reporter. However, upon the consent of all the parties,
the proceedings may be reported electronically.

{e) Whenever, after the agency itself has commenced to hear the
case with an administrative law judge presiding, a quorum no longer
exists, the administrative law judge who is presiding shall complete
the hearing as if sitting alone and shall render a proposed decision in
accordance with subdivision (b) of Section 11517 of the Government Code.

Comment. The substance of the firast sentence of subdivision (a)
of former Section 11512 1s restated in Section 643.120(a) (where
administrative law judge required). The second sentence is restated in
Section 643.120(b).

The first sentence of subdivision (b) 18 restated in Section
643.120(d)(1) and (2). The second sentence is restated 1in Section
643.120(c).

The first sentence of gubdivision {c¢) of former Section 11512 is
superseded by Section 643.220 (self disqualification). The second,
third, and fourth sentences are superseded by Section 643.230
{procedure for disqualification of presiding officer). The fifth
gsentence is not continued; If disqualification would prevent the
existence of a quorum qualified to act, a substitute presiding officer
may be appointed under Section 643.130.

Subdivision (d4) 1is superseded by Section 648.160 (report of
proceedings).

Subdivision (e) 1a restated in Section 643.120(d)(3).

11513 (repealed), Evi
11513. (a) Oral evidence shall be taken only on oath or
affirmation.
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7 (b} Each party shall have these rights: to call and examine
witnesses, to introduce exhibits; to cross-examine opposing witnesses
on any matter relevant to the issues even though that matter was not
covered in the direct examination; to impeach any witneas regardless of
which party first called him or her to testify; and to rebut the
evidence against him or her. If respondent does not testify in his or
her own behalf he or she may be called and examined as if wmder
cross-examination. '

{¢) The hearing need not be conducted according to technical rules
relating to evidence and witnesses, except as hereinafter provided.
Any relevant evidence shall be admitted if it is the sort of evidence
on which responsible persons are accustomed to rely im the conduct of
serious affairs, regardlesa of the existence of any common law or
statutory rule which might make improper the admission of the evidence
over objection in civil actions. Hearsay evidence may be used for the
purpose of supplementing or explaining other evidence hut shall not be
sufficient in itself to support a finding unless it would be admissible
over objection in civil actiona. The rules of privilege sghall be
effective to the extent that they are otherwise required by statute to
be recognized at the hearing, and irrelevant and wunduly repetitious
evidence shall be excluded.

In any proceeding under subdivision (1) er (j) of Section 12940,
or Section 19572 or 19702, alleging conduct which constitutes sexual
harassment, sexual assault, or sexual battery, evidence of apecific
instancea of a complainant's sexual conduct with individuals cother than
the alleged perpetrator is not admissible at hearing unless offered to
attack the credibility of the complalnant, as provided feor under
subdivisien {j). Reputation or opinion evidence regarding the sexual
behavior of the complainant is not admisaible for any purpose.

{d) The hearing, or any medical examination conducted for the
purpogse of determining compensation or monetary award, =shall be
conducted in the English language, except that a party who deoes not
proficiently speak or underastand the English language and whe requests
language assistance shall be provided an Interpreter. Except as
provided in subdivision (k), interpreters utilized in hearings shall be
certified pursuant to subdivision (e). Except as provided in
subdivision (k), interpreters utilized in medical examinations shall be
. certified pursuant to subdivision (f). The cost of providing the
interpreter shall be paid by the agency having jurisdiction over the
_matter if the administrative law judge or hearing officer so directs,
otherwise the party for whom the interpreter 1s provided.

The administrative law judge's or hearing officer's decision to
direct payment shall be based upon an eqguitable consideration of all
the circumstances in each case, such as the abllity of the party in
need of the interpreter to pay, except with respect to hearings before
the Workers' Compensation Appeals Board or the Division of Workers'
Compensation relating to worker's compensation claims. With respect to
these hearings, the payment of the costs of providing an interpreter
shall be governed by the rules and regulations promulgated by the
Workers' Compensation Appeals Board or the Administrative Director of
the Division of Workers' Compensation, as appropriate.

{e) The State Personnel Board which shall establish, maintain,
administer, and publish annually an updated 1list of certified
administrative hearing interpreters 1t has determined meed the minimum
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atandards in interpreting skills and linguistic abilities in languages
designated pursuant to subdivision (g). Any interpreter so listed may
be examined by each employing agency to determine the interpreter's
knowledge of the employing agency's technical program terminology and
procedures. OCourt interpreters certified pursuant to Section 68562,
and interpreters listed on the State Personnel Board's recommended
lists of court and administrative hearing interpreters prior to July 1,
1993, shall be deemed certified for purposes of this subdivision.

(f} The State Personnel Board shall establish, maintain,
administer, and publish annually, an updated list of certified medical
ezamination interpreters it has determined meet the minimm standards
in interpreting skills and linguistic abilities in languages designated
pursuant to subdivision (g). Court interpreters certified pursuant to
Section 68562 and adminlstrative hearing interpreters certified
pursuant to subdivision (e) shall be deemed certified for purposes of
this subdivision. ‘

{g) The State Permsonnel Board shall designate the languages for
which certification shall be established under subdivisions (e) and
{(f). The languages designated shall include, but not de limited to,
Spanish, Tagalog, Arabic, Cantonese, Japanese, Korean, Portuguese, and
Vietnamese wuntil the State Personnel Board finds that there is an
insufficient need for interpreting assistance in these languages. The
language designations shall be based on the following:

(1) The language needs of non-English-speaking persons appearing
before the administrative agencies, as determined by consultation with
" the agencles. '

'(2) The cost of developing a language examination,

{3} The availability of experts needed to develop a language
examination.

{4) Other informatiocn the board deems relevant.

¢(h) Each certified administrative hearing interpreter and each
certified medical examination interpreter shall pay a fee, due on July
1 of each year, for the renewal of his or her certification. Court
interpreters certified under Section 68562 sghall not pay any fees
required by this section.

(1) The State Personnel Board shall establish and charge fees for
applications to take Iinterpreter examinations and for renewal of
certifications. The purpose of these feea 18 to cover the annual
projected coats of carrying out this section. The fees may be adjusted
each fiscal year by a percent that is equal to or less than the percent
change in the California Necessitles Index prepared by the Commission
on State Finance. If the amount of money collected in fees is not
sufficient to cover the costs of carrying out this section, the board
ghall charge and be reimbursed a pro rata share of the additional costa
by the state agencies that conduct administrative hearings.

{j) the State Persocnnel Board may remove the names of people form
the 1list of certified interpreters 1f the fellowing conditions occur:

{1) A person on the list is deceased.

{2) A person on the list notifles the bocard that he or sghe is
unavallable for work. _

{3) A person on the list does not submit & renewal fee as required
by subdiviaion (h).

. {k) In the event that Iinterpreters certified pursuvant to
subdivision (e) cannot be present at the hearing, the hearing agency

~177-




shall have digcretionary authority to provisionally qualify and utilize
other interpreters. In the event that interpreters certified pursuant
to subdivision (f) cannot be present at the medical examination, the
physician provisionally may utilize another interpreter if that fact is
noted in the record of the medical evaluation.

(1) Every state agency affected by this section shall advise each
party of their right to an interpreter at the same time that each party
is advised of the hearing date or medical examination. Each party in
need of an interpreter shall alsc be encouraged to give timely notice
to the agency conducting the hearing or medical examination so that
appropriate arrangements can be made.

(m) The rules of confidentiality of the agency, 1f any, that may
apply in an adjudicatory hearing, shall apply to any interpreter in the
hearing, whether or not the rules so state.

{n) The interpreter shall not have had any invelvement in the
jssues of the case prior to the hearing.

As used in subdivisions (d) and (e), the terms "administrative law
Judge®” and "hearing officer" shall not be construed to regquire the use
of an Office of Administrative Hearlings' administrative law Judge or
hearing officer.

(o) Evidence of specific instances of a complainant’s sexual
conduct with individuals other than the alleged perpetrator 1s presumed
inadmissible absent an offer of proof establishing 1ts relevance and
reliability and that 1its probative value 1s not subatantially
outweighed by the probability that its admission will create
substantial danger of undue prejudice or confuse the issue,

{p) For purposes of this section "complainant”™ means any person
claiming to have been subjected to conduct which constitutes sexual
harassment, sexual assault, or sexual battery.

{q) This section becomes cperative on July 1, 1995.

Comment, Subdivision {a) of former Section 11513 is superseded by
Section 648.330(a) (oral evidence). A

Subdivision (b) 1is superseded by Section 648.320 (presentation of
evidence).

The first two sentences of gsubdivision (c) are superseded by
Section 648.410 (technical rules of evidence inapplicable). The third
sentence is restated in Section 648.450 (hearsay evidence and the
regiduoum rule). The fourth sentence 18 superseded by Sections 648.440
{(privilege) and 648,420 (discretion of presiding offlcer to exclude
evidence). The second paragraph is restated in Section 648.470(Db).

Subdivisions (d)-{n) are restated in Sections 648.240-648.285.

Subdivision (o) is restated in Section 648.470(c).

Subdivision (p) 1s restated in Section 648.470(a).

§ 11513,5, Ex parte communjcatjons

11513.5. {(a) Except as required for the disposition of ex parte
matters specifically authorized by statute, a presiding officer serving
in an adjudicative proceeding may not communicate, directly or
indirectly, upon the merits of a contested matter while the proceeding
is pending, with any party, including employees of the agency that
filed the complaint, with any person who has a direct or indirect
interest in the outcome of the proceeding, or with any person who
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presided at a previous stage of the proceeding, without notice and
opportunity for all parties to participate in the communication.

{(b) Unlesa required for the disposition of ex parte matters
"specifically authorized by statute, no party to &an adjudicative
proceeding, including employees of the agency that filed the complaint,
and no person who has a direct or indirect interest in the outcome of
the proceeding or who presided at a previous stage of the proceeding,
may communicate directly or indirectly, upon the merits of a contested
matter while the proceeding is pending, with any person serving as
administrative law Jjudge, without notice and opportunity for all
parties to participate in the communication. :

{c) If, before serving as administrative 1law Judge 1in an
adjudicative proceeding, a person receives an ex parte communication of
a type that could not properly be received while serving, the person,
promptly after starting to serve, shall disclose the content of the
communication in the manner prescribed in subdivision {(d).

(d) An administrative law judge who receives an ex parte
communication in violation of this section shall place on the record of -
the pending matter all written communications received, all written
responses to the communications, and a memorandum stating the substance
of all oral commmications received, all responses made, and the
identity of each person from whom the presiding officer received an ex
parte communication, and shall advise all parties that these matters
have been placed on the record. Any person desiring to rebut the ex
parte communication shall be allowed to do so, upon requesting the
opportunity for rebuttal within 10 days after notice of the
communication. '

{(e) The receipt by an administrative law Judge of an ex parte
communication in violation of thia section may provide the basis for
disqualification of that administrative law Judge pursuant to
subdivision (e¢) of Section 11512, If the administrative law Judge is
disqualified, the portion of the record pertaining to the ex parte
communication may be sealed by protective order by the disqualified
administrative law judge. : o

Comment. Subdivisions (a) and (b) of former Section 11513.5 are
restated 1in Section 648.520 {ex parte communications prohibited),
omitting the limitation on communications with a person vhe presided at
a previous stage of the proceeding., Subdivision (c) is restated in
Section 648.530 (prior ex parte communication) but is limited to
commumications recelved during the pendency of the proceeding.
Subdivision (d) is restated in Section 648.540 (disclosure of ex parte
communication received). Subdivision (e) isa restated in Section
648.550 (disqualification of presiding officer).

§ 11514 (repealed), Affidavits
11514. (a) At any time 10 or more days prior to a hearing or a

continued hearing, any part may mail or deliver to the oppesing party a
copy of any affidavit which he proposes to introduce in evidence,
together with a notice as provided in subdivision (b). Unless the
oppesing party, within seven days after such mailing or delivery, mails
or delivers to the propocnent a request to cross-examine an affiant, his
right to cross—examine such affiant 1s waived and the affidavit, if
introduced in evidence, shall be given the same effect as 1f the
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affiant had testified orally. If an opportunity teo cross-examine an
affiant is not afforded after request therefor is made as herein
provided, the affidavit may be introduced in evidence, but shall be
given only the same effect as other hearsay evidence. '

(b) The mnotice referred to in subdivision (a) shall be
substantially in the following form:

The accompanying affidavit of (here insert name of affiant) will
be introduced as evidence at the hearing in (here insert title of
proceeding)., (Here insert name of affiant) will mnot be called to
testify orally and you will not be entitled to gquestion him unless you
notify (here insert name of proponent or his attorney) at (here insert
address) that you wish to cross—examine him. To be effective your
request must be mailed or delivered to (here insert name of proponent
. or his attorney) on or before (here insert a date seven days after the
date of mailing or delivering the affidavit to the opposing party).

Comment. Former Section 11514 is restated in Section 648.340
(affidavit evidence), except that the ten day period for service of
notice of intent to produce affidavit evidence is changed to 30 days,
and the seven day period to reguest cross~exam1nation is changed to ten
days,

§ 11515 (repealed), Official notice
_ 11515. In reaching a decision official notice may be taken,
either before or after submission of the case for decision, of any
generally accepted technical or sclentific matter within the agency's
special field, and of any fact which may be judicially noticed by the
courts of this State. Parties present at the hearing shall be infeormed
of the matters to be noticed, and those matters shall be noted in the
record, referred to therein, or appended thereto. Any such party shall
be given a reasonable opportunity on request to refute the officially.
noticed matters by evidence or by written or oral presentation of
authority, the manner of such refutation to be determined by the agency.
Copment, Former Section 11515 is superseded by Section 648.360
(official notice).

11516. The agency may order amendment of the accuaation after
submission of the case for decision. Each party shall be given notice
of the intended amendment and opportunity to show that he will be
prejudiced thereby unless the case 1s reopened to  permit the
introduction of additional evidence in his behalf. If such prejudice
is shown the agency shall reopen the case to permit the introduction of
additional evidence.

Comment, Former Section 11516 is superseded by Section 642,360
(amended and supplemental pleadings). '

gio 0

11517. (a) If a contested case is heard before an agency itself,
the administrative law Jjudge who presided at the hearing shall be
present during the consideration of the case and, if requested, shall
assist and advise the agency. Where a contested case is heard hefore
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an agency itself, no member thereof who did not hear the evidence shall
vote on the decision.

{(b) If a contested case is heard by an administrative law Jjudge
alone, he or she shall prepare within 30 days after the case is
submitted a proposed decision in such form that it may be adopted as
the decision in the case. The agency itself may adopt the proposed
decision in its entirety, or may reduce the proposed penalty and adopt
the balance of the proposed decision. Thirty days after receipt of the
proposed decision, & copy of the proposed decision shall be filed by
the agency as a public record and a copy shall be served by the agency
on each party and his or her attorney.

{(c) If the proposed decision is not adopted a8 provided in
subdivision (b), the agency 1tself may decide the case upon the record,
including the transcript, with or without taking additional evidence,
or may refer the case to the same administrative law judge to take
additional evidence. By stipulation of the parties, the agency may
decide the case upon the record without including the transcript. 1If
the case is assigned to an administrative law judge he or she shall
- prepare a propoged decision as provided in subdivision (b) upon the
additional evidence and the transcript and other papers which are part
of the record of the prior hearing. A copy of the proposed decision
shall be furnished to each party and his or her attorney as preacribed
in subdivision (b). The agency itself shall decide no case provided
for in this subdivision without affording the parties the opportunity
to present either oral or written argument before the agency I1tself.
If additional oral evidence is introduced before the agency itself, no
agency member may vote unless the member heard the additional oral
evidence,

(d) The proposed decision shall be deemed adopted by the agency
100 days after delivery to the agency by the Office of Administrative
Hearings, unless within that time the agency commences proceedings to
decide the case upon the record, including the transcript, or without
the tranacript where the parties have 8o stipulated, or the agency
refers the case to the administrative ‘law Jjudge to take additional
evidence. In a case where the agency itself hears the case, the agency
shall isaue its decision within 100 days of submission of the case, In
a case where the agency has ordered a transcript of the proceedings,
the 100-day period shall begin upon delivery of the tramscript. If the
agency finds that a further delay is required by speclal circumstances,
it shall issue an order delaying the decision no more than 30 days and
- specifying the reasons therefor. The order shall be subject to
judicial review pursuant to Section 11523.

(e) The decision of the agency shall be filed immediately by the
agency as a public record and a copy shall be served by the agency on
each party and his or her attorney.

Comment, Subdivision (a) of former Section 11517 is restated in ‘

Section 643.120(d)(3) with the addition of a sentence that makes clear
the agency head may make a final decislon in the proceeding.

The substance of the first sentence of subdivision (b) is restated
in Section 649.110(b) (proposed and final orders) and is superseded by
Section 649,120 (form and contents of order). The second sentence s
regtated in Section 649,140 (adoptlion of proposed order)., The third
gentence 1s restated in Sections 613.210 (service) and 649.130 {(filing
of proposed decision).
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The first and second sentences of gubdivision (c) are restated in
Section 649.240 (review procedure}, except that the agency 1s precluded
from taking additional evidence. The third and fourth sentences are
restated 1n Section 642.860 (procedure on remand). The fifth and sixth
sentences are superseded by Section 649.240 (review procedure).

The first sentence of subdivision (d) is asuperseded by Sections
649,150 (time proposed order becomes final) and 649.230 (initiation of
review). The second 8sentence is restated in Section 649.110(a)
(proposed and final orders). The third, fourth, and fifth sentences
are restated in Section 649.230 (initiation of review).

Subdivision (e) is restated in Section 649.160 (delivery of order
to parties),

11 ecisi

11518. The decision shall be in writing and shall contain
findings of fact, a determination of the issues presented and the
penalty, if any. The findings may be stated in the language of the
pleadings or by reference thereto, Copies of the decision shall be
delivered to the parties personally or sent to them by registered mail.

Comment, The subatance of the first two asentences of former
Section 11518 is restated in Section 649.120 (contents of order), The
third sentence iz restated in Section 649.160 (delivery of order to
parties).

ve sion; ecution;
notificatjon; restitution

11519. (a) The decision shall become effective 30 days after It
is delivered or mailed to respondent unless: A reconsideration is
ordered within that time, or the agency itself orders that the decision
shall become effective sooner, or a atay of execution ia granted,

{b) A stay of execution may be included in the decision or if not
included therein may be granted by the agency at any time before the
decision becomeas effective. The astay of execution provided herein may
be accompanied by an express condition that respondent comply with
specified terms of probation; provided, however, that the terms of
probation shall be just and reasonable in the light of the findings and
decision.

{(¢) If respondent was required to register with any public
officer, a notification of any suspension or revocation shall be sent
to such officer after the decision has become effective.

(d) As used in subdivision (b), specified terms of probation may
include an order of restitution which reguires the party or parties to
a contract against whom the decision is rendered to compensate the
other party or parties to a contract damaged as a result of a breach of
contract by the party against whom the decision is rendered. In such
cage, the decision shall include findings that a breach of contract has
occurred and shall specify the amount of actual damages sustained as a
result of such breach. Where restitution is ordered and paid pursuant
to the provisions of this subdivision, such amount paid shall be
credited to any subsequent judgment in a civil action based on the same
breach of contract.
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Comment , Former Section 11519 {8 restated 3in Chapter 12
{commencing with Section 650.120) (enforcement of decision) and
Business and Professions Code Section 494.

11 repe Defa

11520. (a) If the respondent fails to file a notice of defense or
to appear at the hearing, the agency may take action based upon the
respondent's express admissionz or upon other evidence and affidavits
may be used as evidence without any notice to respondent; and where the
burden of proof is on the respondent to establish that he 18 entitled
to the agency action aought, the agency may act without taking evidence.

{b) Nothing herein shall be construed to deprive the respondent of
the right to make any showing by way of mitigation.

Comment. Former Section 11520 is superseded by Section 648,130
{default).
11 econsid on

11521. {a) The agency itself may order a reconsideration of all
or part of the case on its own motion or on petition of any party. The
power to order a reconsideration shall expire 30 days after the
delivery or mailing of a decision to respondent, or on the date set by
the agency itself aas the effective date of the decision if that date
cccurs prior to the expiration of the 30-day period or at the
termination of a stay of not to exceed 30 days which the agency may
grant for the purpose of filing an application for reconsideration. If
additional time is needed to evaluate a petition for reconsideration
filed prior to the expiration of any of the applicable periods, an
agency may grant a stay of that expiration for no more than 10 days,
solely for the purpose of considering the petition. If no action is
taken on a petition within the time allowed for ordering
reconsideration, the petition shall be deemed denied.

(b) The case may be reconsidered by the agency itself on all the
pertinent parts of the record and such additional evidence and argument
as may be permitted, or may be assigned to an administrative law
judge. A reconaideration assigned to an administrative law judge shall
be subject to the procedure provided in Section 11517. If oral
evidence is introduced before the agency itself, no agency member may
vote unless he or she heard the evidence.

Comment. Former Section 11521 is not continued. It is superseded
by Section 649,170 (correction of mistakes in order).

11522, A person whose license has been revoked oT suspended may
petition the agency for reinstatement or reduction of penalty after a
period of not lesa than one year has elapsed from the effective date of
the decision or from the date of the denial of a similar petition. The
agency shall glve notice to the Attorney General of the filing of the
petition and the Attornmey General and the petitiomer shall be afforded
an opportunity to present either oral or written argument before the
agency itself, The agency itself shall decide the petition, and the
decision shall include the reasons therefor, and any terms and
conditions that the agency reasonably deems appropriate to impose as a
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condition of reinatatement. This section shall not apply 1f the’

statutes dealing with the particular agency contain different
provisions for reinstatement or reduction of penalty.

Comment , Former Section 11522 1is restated in Business “and
Professions Code Section 494.5 (reinatatement of license or reduction
of penalty). '

2 T ed dic

11523. Judicial review may be had by filing a petition for a writ
of mandate in accordance with the proviasions of the GCode of Civil
procedure, subject, however, to the statutes relating to the particular
agency. Except as otherwise provided in this section, any such
petition shall be filed within 30 days after the last day on which
reconslderation can be ordered., The right to petition shall not be
affected by the failure to seek reconsideration before the agency. The
complete record of the proceedings, or such parts thereof as are
designated by the petitioner, shall be prepared by the agency and shall
be delivered to petitioner, within 30 days after a request therefor by
him or her, upon the payment of the fee specified in Section 69950 as
now or hereinafter amended for the transcript, the cest of preparation
of other portions of the record and for certification thereof.
Thereafter, the remaining balance of any costs or charges for the
preparation of the record shall be assessed against the petitioner
whenever the agency prevaila on judicial review following trial of the
cause. These costs or charges constitute a debt of the petitioner
which is collectible by the agency in the same manner as in the case of
an obligation under a contract, and no license shall be renewed or
reinstated where the petitioner has failed to pay all of these costa or
charges. The complete record includes the pleadings, all notices and
orders issued by the agency, any proposed decision by an administrative
law judge, the final decision, a transcript of all proceedings, the
exhibits admitted or rejected, the written evidence and any other
papers in the case. Where petitioner, within 10 days after the last
day on vhich reconsideration can be ordered, requests the agency to
prepare all or any part of the record the time within which a petition
may be filed shall be extended until 30 days after its delivery to him
or her, The agency may file with the court the original of any
document in the record in lieu of a copy thereof. In the event that
the petitioner prevails in overturning the administrative decision
following judicial review, the agency shall reimburse the petitioner
for all costs of transcript preparation, compilation of the record, and
certification.

Note, This section has not yet been disposed of.

notice review

11524. (a) The agency may grant continuances. ¥When an
administrative law judge of the Office of Administrative Hearings has
been assigned to the hearing, no continuance may be granted except by
him or her or by the administrative law Jjudge in charge of the
appropriate regional office of the Office of Administrative Hearings,

for good cause shown.
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{(b) When seeking a continvance, a party shall apply for the
continuance within 10 working days following the time the party
discovered or reasonably should have discovered the event or occurrence
which establishes the good cause for the continuance, A continuance
may be granted for good cause after the 10 working days have lapsed if
the party seeking the continuance is not responsible for and has made a
good falth effort to prevent the condition or event establishing the
good cause,

{e) In the event that an application for a continuance by a party
is denied by an administrative law Jjudge of the Office of
Administrative Hearings, and the party seeks judicial review thereof,
the party shall, within 10 working days of the denial, make application
for appropriate judicial relief in the superior court or be barred from
judicial review thereof as a matter of jurisdiction. A party applying
for judicial relief from the denial shall give notice to the agency and
other parties, HNotwithstanding Section 1010 of the Code of Civil
Procedure, the notice may be either oral at the time of the denial of
application for a continuance or written at the same time application
is made in court for judicial relief. This subdivision does not apply
to the Department of Alcoholic Beverage Control.

. Comment., Former Section 11524 is superseded by Section 642.420
{continuancea). Subdivision (c) is not continued.

1152 ale Co

11525. If any person in proceedings before an agency disobeys or
resists any lawful order or refuses to respond to a subpena, or refuses
to take the oath or affirmation as a witness or thereafter refuses to
be examined, or is guilty of misconduct during a hearing or so near the
place thereof as to obstruct the proceeding, the agency shall certify
the facts to the superior court in and for the county where the
proceedings are held. The court shall thereupon 1issue an order
directing the person to appear before the court and show cause why he
ghould not be punished as for contempt. The order and a copy of the
certified statement shall be served on the person. Thereafter the
court shall have jurisdiction of the matter, The same proceedings
shall be had, the same penalties may be imposed and the person charged
may purge himself of the contempt in the same way, as in the case of a
person who has committed a contempt in the trial of a civil action
before a superior court. ,

Comment ., Former Section 11525 is restated in Sections
648.610-648.630 (enforcement of orders and sanctions).

11 re ed o 1
11526. The members of an agency qualified to vote on any gquestion
may vote by mail.
Comment. Former Section 11526 1s restated 1in Section 613.110
(voting by agency member).

e ed), a 8 [
11527. Any sums authorized to be expended under thia chapter by
any agency shall be a legal charge against the funds of the agency.
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Comment., Section 11527 is not continued.

1 r ed Dat
11528. In any proceedings under this chapter any agency, agency
member, secretary of an agency, hearing reporter, or administrative law
. judge has power to administer oaths and affirmations and te certify to
official acts,
' Comment, Former Section 11528 1is restated in Section 613.120
(oaths, affirmations, and certification of official acts).
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