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#46 Auguet 15, 1961

BXHEIBIT 1

SUGGESTED LEGISLATION

Material which is thought to reiese questions of policy for the Commission

is underlined.

Becticns to be added to the Penal Code:

Ly7. Any person who wilfully and unjustifiably burns property of the

value of twenty-five dollars or more is guilty of arson which is punishable

by imprisonment in the state penitentiary for not less than one nor more than

ten yeara,
48, Any person who, in committing arson, consclously disregards a

substantial risk that his conduct may jeopardize human life or result in

property damage in excess of $5,000 is gullty of aggravated arson which is

punishable by imprisonment in the state penitentiary for not less than two

nor more than twenty years.

49, (a) Evidence thet a human being was injured or killed as a
result of the commnission of arson by any person constitutes prima facie evidence
that such person consciously disregarded a substantial risk that his conduct

nmight jecpardize human life. Evidence that as & result of the commission of

arson by any person property damege in excess of $5,000.cccurred constitutes

prima facie evidence that such person consciously disregarded a substantial

risk that his conduct might result in property demage in excess of $5,000.

(b) The introduction of such prims facie evidence puts upon the

defendant the burden of producing evidence that his conduct did not constitute

aggravated arson but does not shift the burden of persuasion.
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450. (a) ,If 8 person burns his own property, his conduct is justifiable

if he 4id not conscicusly @isregard s substantial risk [or "was not negligent

in failing to foresee'}that injury to human life or damsge to the property of

others might result from his conduct and if his intention was not to defraud an
insurer.

{b) If e person burns the property of anothey his conduct is justi-
fisble:

(1) If he acted at the directicn or with the express consent of one
whkem he reascnably believed was entitled to give such directlicn or consent and
if the justification provided by subdivision (a) of this section exists; or

(2) If he reasonably believed his conduct to be neceesary to avold harm
to himself or ancther and if ‘the harm sought tc be avoided by his conduct is

greater than thet sought to be prevented by denouncing erson as a criminal offense.

Statutes to be repealed or smended:

Repesled: Sections b47a, LhBa, 4h9a, L50e, 600, 600.5
4hTe---Any-person~whe-willfully-and-maliciounly-sets-Five-to-er
burps-eF-eauses-$o-be~-burned-er-vhe-aidsy-counpelo-er-preeures
$he-burRing-ef-any-brailer-esachy-~as-defined-in-Soction-635-0f-the
Yehiele-Codey-or-any-dvelling-heusey-er-avy-kiteheny-shepy-barny
stable-ep~other-outheuse-thab-is-pareel-thereof;-ov-helanging-te
er-adieining-theretey~whether-the-property-of-hinself-ov-of
anethery~-shail-be-guilsy-of-arseny-and-upen-ecnvietion-thereefy
Be-gentenced-te-the-penitentiary-for-nos-toss-than-tweo-or-mere

$han~20-yeays.
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48s - -Any-persen-wha-witfully-and-melieiously-sete-Fire-to-op
bupng-or-eauses-be-be-burned-ar-vhe-aidsy-ecunsels-or-procures-the
burning-ef-ary-barny-stabley-garage-epr-obheyr-buildingy-whothory
the-properiy-ef -himsclf -or-of -anothery-net~a-pavecl-of-a-dwalling
heuse;-oP-aRy-8khepy-shereheuse y -Warehouse y~faetoryy i1 -6r-otRaF
butldinzy-whether-the-preperty-of-hizself-apr.gf-angther;-er-any
ehurehy-ReetiBg-house y~aourihouse y~work-kousey-peheaty-jail-e¥
ethoyr-publin-building-or-any-pubiie-bridcas-shally-upen-eorvietion
therasfy-be-sentenced-to-the~penitentiary-for-net-1es5-thar-cBe

er-meva~-than~-tep-yearsy

k40s .y~ - ARy-persen-vhe-willfully-end-maltieicusly-sets-£ive-4o
eP-PUFE3~oP~eauEeE-{o-be~buFRed -o¥-whe~aids s ~80URER20~EF
proeures-the-burning-of-any-harraeky~cocky-ariby-riak-or
staek-of~hayy-co¥Ry-~vheaky -0a56y-bariey-opr-obher-grain-op
vegetable-preduet-cf-any-kindy-or-any-field-ef-shanding-hay-o¥
grair-of-any-kinds-cr-suy-piie~ef-egaly-weecd-or-sther-fuel;
eF~-aay-pile-of-plankgy-boardsy-pesdsy-Faiis-op-ghhor-lunbers
sp-any-stpeetearwy-vailvway-ea¥y-chipy-beats-ar-ather-vatererafsy
swiomebile-sr-sther-mebor-vehieles-or-any-sther-peracnsad
groperty-ack-herein-gpecifieally-named-eneeps-a-sratier-ccaeh
as-defined-in-Ueebien-635-0f-4he-Vohiele-Code;-{sueh-prepersy
beirg-ef-the-value-cf-twensy-Ffive-dellars-{$25)-and-tkhe
preperiy-of-anether-perscn)-shall-upen-cerviebien-thereef;-be
septenced-$o-She-penitentinry-for-net-lepe-than~cne-ney-mnove

$han-three~-yeEPsy



LEQay ~~ARy-person -whe-Wiifuily-and -with-inbent-te-injury-er
defraud-the-insuver-gets-fire-46-o8-burns-0r-eauses-Le-be
burned -ep-vheo-aidsy-eounseln-or-precures-the-burning-of-asny
gaseds;-waresy-merehandise-gr-other-chattelns ~or-persenald
praperty-of-any-kindy-whether-the-property-ef-hirpelf-or-as
agpetheyy-whish-ghall-at-the-tine~be-insured-by-any-perscn
er-ecrperebion-against-loss-er-damage -by-£iray-shalti-upen
cenvietien-theveef; -be-santeneed-ta-the-penttentiary-for

rob~lops-than-ene-per-pere-than-five-renrsy

600+ -Evory-persen-vho-wilfully-and.-nalieieusly-buFRS-any
bridge-eKkeeeding-in-vaiue-£ity-deliars-{450} y-or-any-cirueturey
spow-shedy~vessaly-se-boaty-net-the~-pubjest-cf-orcony-e¥-any
tenty-o¥-any¥-shack-of-hay-or-grain-er-stray~of ~any-kindy-ep-any
pile-ef-baled-hay-er-ctravy-e¥r-any-pile~of-potateocy-cr-beansy
er-vegetablesy-or-praducey~ar-fruls-of-any-kirdy-vhethew
sackody-bexedy-aratedy-cr-noty~cr-any-foneey-or-any-railread
aary-lumbery-eerdvwsedy-railread-tieey-tolegraph-er-talephone
poiesy-o¥-chakas y-er-any-tute-land-er-pert-grownd -of-tha-vadue
of-twenby-five-dellare-{305) -er-every-net-tha-preperty-of-suek
persen-is-punipghable-by-imprigcnment-in-tho-sbate-prison-for

nef~less-tkon-ene-YeaPy-RoF-Here-than-10-yearsy

6605 v --Every-persen-who-wilfully-and-nalictously-burns-ARY
greving-er-sbanding-grainy -grass-e¥-treey-ov-any-grass;-feresty
weedsy-tinbery-brush-eevered-landy-or-stashingy -eutever-londy
net-the-preperty-cf-sueh-pevsor-is-punishabie-by-impriscnment
in-the-pbate-prisen-fer-nob-lesp-then-cne-yeary-Rer-more-than

30-yearsy
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Amended: Section 45la should be amended to read as follows:

Any person who wilfully and msiifeieusiy unjustifisbly attempts

te-seh-fipe~bo-er-atbenpds to burn property of the valueof twenty-five

collers or more or to ald, counsel or procure the burning of arRy

£-the-buildinge-o¥ such property, memiiened-in-the-feregeing-sestiecnsy
or vho commits any act preliminary thereto y or in furtherance
thereof, shall upern-esnviebien-thereefy be sentenced to the
penitentiary for not lesa than cne nor more than twe ten years
or fined not to exceed one thousand dollars.

The placing or distributing of any flammable, explosive or
combustible material or substapcey-e@-ary¥-deviee in or about
aRy-building-er such property for the purpose of -mentiened-in-the
f-pageing-pacticna-1in-an-arrangerent-ov-prepavetion-with-inkont

bo-aveubtnazly wilfully and melisieusiy wnjustifiably seb-fime-te

SP-BUFR-BERE y-aP-La-prosure-tha-gabiing-dire-bo~ap burning such
property ef-the-mpeme shally-fer-tho-puvpesen-ef-this-ned constitute

en attempt to burn such buiiding-ew property.

Section 189 should be amended to read as follows:

All murder which is perpetrated by meane of poison, or lying
in walt, torture, or by any cther kind of wilful, deliberate,
and premeditated killing, or which is committed in the
perpetration of or attempt to perpetrate aggravated erson,

rape, robbery, burglary, mayhem, or any act punishable under
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Section 288 15 murder of the first degree; and all other

kinds of murders are of the second degree,
Section 6hlt should be emended as follows:

(a} Every person convicted in this State of the crime of robbery,
burglary of the first degree, burglary with exploeives, rape with
force or violence, aggravated arson as-defined-in-Seetien-bh7a-ef
thig-aede, murder, assault with intent to commit murder, train
wrecking, felonlocus assault with a deadly weapon, extortion,
kidneping, escape from a state prison by use of force or
dangerous or deadly weapons, rape or fornication or sodomy or
carnal abuse of a child under the age of 1k years, or any act
punishable under Section 288 of this code, conspiracy to commit
eny one or more of the aforementioned felonles, who shall have
been previcusly twice convicted upon cherges separately brought
and tried, and who shall have served separate termsg therefor
in any state prison and/or federal penal institution either in
this S'I:a:bé or elsevhere, of the crime of robbery, burglery,
burglary with explosives, rape with force or violence, aggravated arson,
nurder, assault with intent %o commit murder, grand theft,
bribery of a public official, perjury, subornation of perjury,
train wrecking, feloniously recelving stolen goods, felonious
assault with a deadly weapon, extortion, kidnaping, meyhem, escape
from a state prison, rape or fornication or sodomy or carnal abuse
of & child under the age of 14 years, or esny act punishable under
Section 288 of this code, conspiracy to commit any one or more of

the aforementicned felonies, shall be sdjudged e habitual criminal
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and shall be punished by imprisonment in the state prison for
life;

(b) Every person convicted in this State of the crime of
robbery, burglary of the first degree, burglary with explosives,
rape with force or violence, aggravated arson as-defined-in
Seetien-44Fa-ef-thip-cede, murder, assault with intent to ccmmit
murder, train wrecking, felonious agsault with a deadly weapon,
extortion, kidneping, escape from a state prison by use of force
or dangerouws or deadly weapons, rape or fornication or scdomy or
carnal abuse of a child under the age of 14 years, or any act
punishable under Section 288 of this code, conspirecy to commit
any one or more of the aforementioned felonies, who shall have
been previously three times convicted, upon charges separgtely
brought and tried, and who shall have served separate terms
therefor in eny state prison and/or federal penal institution,
elther in this State or elsewhere, of the crime of robbery,
burglary, burglary with explosives, rape with force or violence,
aggravated arson, murder, assault with intent to commit murder,
grand theft, bribery of a public offiecilal, perjury, subornation
of perjury, train wrecking, felonlously receiving stolen goods,
feloniocus asseult with a deadly weapon, extortion, kidnaping,
mayhem, escape from a state prison, rape or fornication or
sodomy or carnal abuse of a child under the age of 1 years, or
any act punishable under Section 288 of this code, conspiracy to
coumit any one or more of the aforementiocned felonies, shall be
adjudged an habitusl criminal and shall be punished by imprisomment
in the state prison for life;
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(c) Frovided, however, that in exceptional cases, at any time
not later than 60 days after the actual commencement of imprisonment,
the court may, in its discretion, provide that the defendant is not an
habitual eriminasl, and in such case the defendant shall not be subject
to the provisions of this section or of Sections 3047 and 3048 of this
code;

(d) Nothing in this section shall abrogate cr affect the punishment
by death in any and all crimes now or hereafter punishable by desth.
Sectien 1203 should be amended as follows: *°

After the conviction by plea or verdiet of guilty of a public
offense not amounting to a felony, in cases where discretion is conferred
on the court or any board or cammission or other authority as to the
extent of the punishment, the court, upon application of the defendant
or of the people or upon its own motion, may summarily deny probatiom,
or at & time fixed may hear and determine in the presence of the defendent
the matter of probation of the defendent and the conditicms of such
probation, 1f granted. If probation is not denied, and in every
felony case in which the defendant is eligible for prodaticn, before
any judgment is pronounced, and whether or not an spplicatiocn for
probation has been made, the court must immedlately refer the metter
to the probation officer to investigate and to report to the court,
at a specified time, upon the circumstences surrcunding the crime and
concerning the defendant and his prior record, which may be taken into
consideration either in agegravation or mitigation of punishment. The
provation officer must thereupdn make an jovestigation of the circumstances

surrounding the erime and .of the prior record and history of the
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defendant, must make a written report to the court of the facts found
upon such inveatigation, and must accompany seid report with his written
recammendations, including his recommendations as to the granting or
withholding of probation to the defendant and as to the conditions of
probation 1f it shall be granted. The report and recommendations must

be made evallable to the court end the prosecuting and defense attorneys
at least two days prior tc the time fixed by the court for the hearing
and cdetermination of such report and must bhe filed with the clerk of the
court as a record in the case at the time of said hearing. By written
stipulaticn of the prosecuting attorney and the defense attorney, filed
with the court, or by oral stipulation in open court made and entered upon
the minutes of the court, the time within which the report and recomuends-
tions must be made available and filed, under ithe preceding provisions

of thia section, may be waived. At the time or times fixed by the court,
the court must hear and determine such application, if one has been made,
or in any case the sultability of prcbation in the particular case,

and in connection therewith must consider any report of the probatiom
officer, and must make & statement that it has considered such report
which must be filed with the clerk of the court as a record in the case.
If the couwrt shall determine that there are circumstances in mitigation
of punishment preecribed by law, or that the ends of Jjustice would be
subserved by granting probtaticn to the defendsnt, the court shall have
power in its discretion to place the defendant on probaticn as hereinafter
provided; if frobation is denied, the clerk of the court must forthwith send
a copy of the report and recommendations to the Department of Corrections

at the prison or other institution to which the defendant is delivered.
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In every misdemeanor Case, the court may, at its option refer the
matter to the probation officer for investigetlon and report or swmmarily
deny probation or summarily grant probation.

The lLegislature hereby expresses the policy of the pecple of the
State of California to be that, except in unusual ceses where the
jnterest of justice demands & departure from the declared policy, no judge
shall grent probation to any person who chall have been convicted of
robbery, burglary ox aggravated arson, and who at the time of the
perpetration of said crime or any of them or at the time of his arrest
was himgelf armed with s deadly weapon (wmless &t the time he hed & lawful
right to carry the same), nor to & defendant who used or attempited to use
a degdly weapon upeon & humen being in connection with the perpetration
of the crime of which he was convicted, nor to one who in the perpetration
of the crime of which he was convicted wilfully inflicted great bodily
injury or torture, nror to eny such person unless the court shall be
satisfied that he bas never been previously convicted of a felony in
this State nor previously convicted in any other place of a public
offense which would have been & Felony if committed in this State.

Probation shall not be granted to any person who shall have been
convicted of burglary wlth explosives, rape with force or viplence,
mirder, assault with intent to commit murder, attempt to commit murder,
train wrecking, kidneping, escapé fram s state prison, conspiracy to
commnit any one or more of the aforementioned felonies, and who at the
time of the perpetration of cald crime or any of them or at the time
of his arrest was himself ermed with a deadly weapon (unless at the time
he had a lawful right to carry the same), nor to a defendant who used

or attempted to use a deadly weapon upon & humen being in connection
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with the perpetration of the crime of which he was convicted, nor to cne
who 1in the perpetration of the crime of which he was convicted wilfully
inflicted great bodily injury or torture, nor to any defendant unless

the court shall be setisfied that he has not been twice previously
convicted of felony in this State nor twice previously convicted in any
other place or places of public offenses which would have been felonies
if committed in this State; nor to any defendant convicted of the crime
of burglary with explosives, rape with force or violence, murder, attempt
to commit mufder, assault with intent to commit murder, itrain wrecking,
extortion, kidnaping, escape from a stete priscn, violation of Sections
286, 288 or 288e of this code, or conspiracy to commit any one or more

of the aforesaid felonies, unless the court shall be satisfied that he
has never been previcusly convicted of a felony in this State nor
previously convicted in other place of a public offense which would

heve been a felony if committed in this State; nor to any defendant unless
the court shall be satisfied that he has never been previcusly convicted
of a felony in this State nor convicted in any other place of a public
offense which would have been & felony if committed in this State and at
the time of the perpetration of sald previous offense or at the time of his
arrest for said previous offense he was himself armed with a deadly weapon
(unless at the time he had a lawful right to carry the same) or he
personally used or attempted to use a deadly weapon upon a human being

in connecticn with the perpetration of said previous offense or in the
perpetraticn of said previous offense he wilfully inflicted great bodily
injury or torture; nor to any public official or peace officer of the
State, county, city, city and county, or of his public office or employ-

ment, accepted or gave or offered other political subdivisicn who,
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in the discharge of the dutles to accept or glve any bribe or embezzled
public money or was guilty of extortion.

No probationer shall be released to enter another state of the
United States, unless and until his case has been referred to the
California Administrator, Interstate Probation and Paroie Ccmpacts,
pursuant to the Uniform Act for Out-of-state Probationer and Farolee
Supervision.

In those cases in which the defendant is not eligible for probation,
the judge may in his discretion refer the matter to the probetion officer
for an investigation of the facts relevant to sentence. The probation
officer must thereupon meke an investigation of circumstances surrounding
the crime and the prior record and history of the defendant and make

a written report to the court of the facts found upon such investigaticn.
Statutes Unamended but Affected by the Proposed Revislon:-.

k8. Every person who wilfully burns or in any other masnner
injures, destroys, secretes, abandons, or disposes of any property which
at the time is insured against loss or damage by fire, or theft, or
embezzlement, or any casualty with intent to defreud or prejudice the
insurer, whether the same be the property or in the possession of such
person or any other person, is punishable by imprisonment in the state
prison for not less than one year and not mcre than ten years.

11150. At leasst 15 days prior to the release of a person convicted
of arson from an institution under the jurisdiction of the Department of
Corrections, the Director of Corrections shall notify the State Fire
Marshel and the State Bureau of Criminal Identification and Investigation

in writing. The notice shall state the name of the person to be released,
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the couniy in which he was convicted and, if known, the county in which
he will reside.

11151. Within five days after velease of a person convicted
of arson from an institution under the Jurisdiction of the Department
of Mental Hygiene, the Director of Mental Hyglene shall send the notice
provided in Section 11150,

11152. Upon receipt of a notice as provided in Sections 11150
or 11151, the State Fire Marshel shall notify all regularly organized
fire departments in the county in which the person was convicied and,
if known, in the county in which he is to reside and the State Bureau
of Crimingl Identification end Investigation shall notify all police

departments and the sheriff in such county or counties.

13-



EXHIEIT II

COMMENTS ON SUGGESTED LEGISLATION

1. The Property Protected. The draft deperts from the current

statute in abandoning any sttempt to particularize about the nature
of the property protected. The point that “sroperty” includes every-
thing of value subject to ownership, both real and perscnel, is adequately
made in the definitional section of the Penal Code. See subdivigions
10, 11 and 12 of Section 7. Enumeration of specific kinds of property
at best merely reiterates what has already been said more concisely by
general definition and at worst creates unnecessery quitbles about
whether an cmitted kind of property is meent to be the subject of arson.
The underlying assumption is that no reason of policy suggests singling
out any kind of property for exemption from the protection afforded by
the arson statute. If thet assumption is correct, it seems simply &
matter of good draftsmanship to formulate the subject of the statute
in the droadest and most concise terms poesible.

The draft does not initially distinguish between one's own
property and that of another. This problem is more appropriately
handled by differenmtisting circumstances of Justification according
to the distinction in ownership. See proposed Section 450 of the
4draft and the accompanying comments.

The de minimis provisicn in italics in proposed Section Lyt is
besed on present law. It refers, of course, to the value of the
property affected, not to the extent of the damage done. It is

argusble that trivial burnings may be more appropriately treated
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under the malicious mischief statute. On the other hand, the use of

fire is always potentially dangercus and the provision may single out
pereons who should be corrected. On the whole, it may be preferahle

to omit this de minimis provision.

2. The Act. The draft retains the verb presently used in the
statute, eliminating the redundant “or sets fire to.” The term
"burns” has a well-recognized meaning both under the statute and st
comon law, “Sets fire to" is a recent importation into the
California statute, which apparently adds nothing to the definition
of the act. The language of the present statute ". . . or causes to
be burned or who aids, coumsels or procures the burning . . ." 1s
omitted on the ground that it is a needless repetition of prinmciples
of accessorisl liability laid down elsewhere in the Penal Code. See
Sections 30-31.

3., Culpability Requiremenmts. The term "wilfully" has been used

ingtead of the more nearly precise "knowingly" because it commonly
appears in the Penal Code and should not create any problems of
construction in view of subdivision 1 of Section 7. It relates, as

the Code's definition makes clear, only to the actor's awareness of

the nature of his act, not to his motive. In this respect, no change

is made in present law. "Unjustifiebly” is substituted for "maliciously."
Ag. has been pointed out earlier, the concept of malice is useful only

for differentiating between the motive for burning one's own property

and the motive for burning the property of others. It seems degirable

to meke thet differentiation direetly, rather then obliquely as under
present law. The differing circumstences of Justification are spelled out

in proposed Bection 450.
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4. Penalty. It seems desirsble to scale the penalties for arson
in proportion to the rigk involved snd the actor's awareness of the
risk, for reasons previcusly discussed. It follows that no distinctions
should be based on the nature of the property. The present draft
accepts the penalty made possible under present law for all burnings
cther than that of a dwelling. It may be that this is too heavy a
penalty for burnings which do not involve the circumstances of
sggravation described in proposed Section 448. On the other hand, the
possibility of probation will be left open for unasggravated arson. See
infra, Comment 10(L). The question of what penalty to prescribe is one
of the most vexing in s piecemeal revision of penal law. That is par-
ticularly true in California, where the Iegislature has adopted the
indeterminste sentence but hes not attempted to ratiomslize or simplify
the great diversity of terms of imprisonment prescribed for various
offenses. Whatever choice is made -- absent a general classification
scheme -- will be arbitrary.

5. Arson. The term Tapgon” is retained although the conduct
covered is broader than the common law concept, on the theory that there
mey be some deterrent efficacy in calling the offense by & neme that
has traditionally been associsted with a grave felony.

6. Aggravated Arson. Proposed Section i8 attempts the task of

scaling penalties directly in terms of the actor's perception of risk.
It seems clear that fire-setting which involves conscicusness that

human 1ife may be imperilled indicates that the actor may need a more
protracted period of corrective treatment than would otherwise be the

case. The question then becomes: what must the actor's perception be?
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In terms of the Model Penal Code's anslysis of culpability requirements,
migt he desire human 1ife to be jeopardized? Must he know that human
life will be jeopardized? Must he consclously disvegard a substantial
risk that humen life will be jJeopardized? Or must he merely disregard
a substantial risk of which he should be aware? Put more shortly,
should the material element of risk to humen life be satisfied by proof
of the actor's purpose, knowledge, recklessness or negligence? Negligence
can guickly be discarded. We ere not dealing here with carelesesness,
however blameworthy it may be, We are dealing with scme form of
subjective awareness. The next question is, what form? Purpose or
intention seems too restrictive. The law of arson should not have ito
Tocus exclusively on people whe desire to bring about death through
the use of fire. The law of hom:icide and the ancillary lew of attempts
and aggravated assaults more appropriately deal with people who use
fire as a means to aschieve the end of death or serious bodily harm. What
we are broadly concerned with here is the actor whose pursuit of other
ends 1s not inhibited by his subjective awareness that human life nay
be endangered by his conduct. He is & man who is sc intent » for whatever
unjustifiable reason, cn burning property that he is willing to risk
humen life. The risk to life is not at the cenier of his consclousness
but at its periphery. This is the actor whom the draftsman of the
Mcdel Penal Code would call "reckless” with respect to the risk to
human 1life. If the analytic epadework embodied in Section 2.02 of the
Model Penal Code were specificelly set forth in the Califormie Penal
Code, the use of the word "reckless” would convey all that has to be
conveyed. Since it is not, this deficlency in the general part of our
Code has to be remedied b;,r.' spelling out the nature of the subjective
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awereness involved. That is the import of the words ". . .consciously

disregards a substantial risk . . . ."

Under this formulastion, one who has & higher degree of culpability
with respect to the risk would also be gulilty of sggravated arson. One
who desires to jecpardize human life or who knows that he is doing so
is, at the least, consclously disregarding a risk. This inclusion of the
higher degrees of culpability would be explicitly Prought about by
Section 2.02(5) of the Model Penal Code. Perhaps the point should be
spelled out in the present draft, but it is thought to be necessarily
implied.

A question of some difficulty is whether the conscious disregard
of a risk of widespread property damage should alsc constitute a cir-
cumstance of aggravation. If no disregard of a risk to life is involved,
should the actor who consciously crestes a risk to $100,000 worth of
property be distinguished from one who creastes a risk to $100 worth
of property? It can be argued that the risk of wldespread property
demage almost always involves a risk to life and that therefore the
additional provision is likely to be redundant. It is also difficult
to draw any kind of meeningful line with respect to the magnitude of
the apprehended risk in terms of doller veiues. In view of the
California indeterminate sentence system and the large measure of
discretion which it leaves to the Adult Authority, it may be preferable
to omit differentiations in sentence, such as this one, whose relevance
is not entirely clear. The gquestion does not seem to be free from
doubt, and the formulation with respect to property damage is submitted

for consideration without a recommendation.
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Under the language of the draft, arson, under proposed Section
b7, is a necessarily included offense within the greater offense of
aggravated arson. In other words, cne cannot be convicted of aggravated
arson unless the proof establishes that he wilfully and unjustifiably
set fire to property. By thus limiting the statutory scheme to two
offenses, one of which is necessarily included within tbe other, the
problems of double jeopardy which inhere in the present formulation are
reduced to a minimpum,

The penalty suggested is the same as that now prescribed under Section
l7a. It has been used here on the assumption that the framers of the
1929 statute were defining a penslty for conduct creating a risk to
humen life, which is the objective sought to be attained in a more
direct fashion by the proposed oifense of aggrevated arsocn. The remarks
made in Comment, supra, with respect to the difficulty of fixing a
penalty apply with egual force here.

T. Proof of Aggravation. It may be objected that focusing

attention so heavily on the actor's state of mind creates difficulties
of proof for the prosecution. It may also be objected that some
significance should attach to the harm actually caused, as opposed to
risks perceived by the asctor. Both of these pointe deserve recogniticn,
although they do not, properly viewed, make a case for the abandonment
of culpability requirements as the central consideration in framing
penal legisiation. If life is actually jeopardized, or if property
values are actually reduced, that bears importantly on a judgment as

to whether the actor perceived a risk that those consequences might
foilow from his conduct. As a matier of logical inference, it seems

safe to say that the occurrence of actual harm tends to strengthen the
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probability that the actor foresaw the harm, and ccnversely, that the
absence of such harm tends to weaken the probebility that he did so.
And as an cobservation on the behavior of triers of fact, it seems
equally safe to say that they will so find., It is, of course, nct
conclusive; it is merely probvetive. That is the significance, and the
sole rational significance, of the old saw that a man is presumed to
intend the natural and probable consequence of his acts. It 1s not
a rule of law but merely s statement of logical probability.
Consequently, it seems appropriate to accord evidentiary slgnificance
to the occurrence of actual harm, as rationally probative of the actor's
perception of the risk of harm. To state it explicitly in this enact-
ment is not to state a view whick would not be applied anyhow, even
ir the absence of explicit ststement. But its inclusion mey alley
the fears of those who think that effective law enforcement cannct
be reconciled with scrupulous attention to culpability requirements.
As set out in the draft, the intrcduction of evidence of actual harm
serves as a sufficient but not a necessary condition of esteblishing
a prims facie case. The second sentence of subdivision (a) of proposed
Section b49 should be included only if it is decided to make disregard of
the risk of widespread property damsge a circumstence of aggrevation.
Subdivision (b) of proposed Section Wk9 specifies the procedural
comsequence of the introduction of the evidence referred to in sub-
division (a) of that section. Priefly stated, it shifts the production
burden but not the persussion burden, That is, of course, the normal
rute. It-may be unnecessary to formulate the principle, but it is

included out of an sbundance of caution, since it is not stated in
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generai terms anywhere in the Penal Code and since its o¢ne specifie
statement (in connection with the law of homicide) is misleading.

8. Justification. Subdivision (a) of Section 450 specifies the

circumstances of Jjustification where the property is thet of the actor.
Two circumstances appear to be relevant. Both must be present to compel
an acquittal on the ground of Jjustificetion. The first relates to the
risk that setting fire to one's own property may endanger human life

or the property of others. The question here is one of selecting the
appropriate culpability requirement. Should the actor be held only

if he sees the risk and ignores it? Or is it enocugh that he failed

to see e risk which he should have ‘Been? In support of "recklessness",
it can be argued that one who creates risks inadvertently when he burns
his own property ought not to be held as an arsonist. In support of
"negligence", it can be argued that any higher standard will serve in
meny cases to equate arson with aggravated arson, at least to the
extent thet the risk involved is that to humen life. The point may be
largely academic, particularly in view of the fact that most burnings
of one's own property that come to the attenticn of the police are
motivated by an intention to defraud insurers, which is the second
circumstance which must be negatived in order to establish the
Justification.

A cautionary word should be said here. Although we spesk of
negativing the justification, that is not a defense which must be
esteblished by a preponderance of the evidence. Rather it is an element
of the prosecution's casge which must be proven beyond a reasonable doubt 2

Just like the non-existence of justification or excuse in the law of
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homicide. COnce again, the problem is one of distinguishing between
production burden and persuasion burden. If there 1s no evidence
tending to show a justification, no instruction need be given. The
rroduction burden is on the defendant. But if the prosecution's case
in chief, or the evidence which the defense puts in, tends to show a
Justification, then the prosecution must negative its existence beyond
a reasonsble doubt. Again, this is a problem which pervades the entire
Penal Code. A properly drafted code would explicitiy resolve the problem.
But it does n&t. seem feasible to re-write the entire general part of
the California Penal Code in order to revise a small aspect of it. The
only satisfactory solution would be wholesale rather than plecemeal
revision. And the cases are reasonably clear on this point.

Parsgraph {1) of subdivision {b) of proposed Section 450 provides
for the limited case in which one sets fire to the property of ancther
at the owner's direction or with his consent. In such cases the Justifica-
tion should be asgimilated to that provided for the owner if he sets
fire to his own property. Whether or not the person st whose behest
the fire is set is the "owner", it seems that the actor should be
entitled to act on his reasonable belief as to the situation.

Another important cmission in the general psrt of the California
Penal Code suggests the desirability of some such provision as parsgraph
(2) of subdivision (b) of proposed Section 450. Unlike the problem
of burden of proof just considered, the case law on general justification
does not fill in the gap in the statute. The problem is the important
one of choice of evils. What is to be said, for exsmple, of the man

who sets fire tc his neighbor's property in order to combat a potentially
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devastating forest fire? Or who seis fire to an unsightly pile of

Junk duuwped on his land by a stranger? Clearly, he ought not to be
treated as an arsonist. But the principle which validates this
intuition is not an easy one to formulate. The attempt made in proposed
Section 450(b}(2) is drawn from the Model Penal Code. It appesrs enough
tc define the only kind of situation in which setting Pire to another's
property should be exculpated under the Penal Code. It should be noted
that the “cholce of evils" justification requires two elements: (1) the
actor must believe (reasonably, or merely in good faith?) that his
conduct was necessary to avoid a greater evil and {2) the trier of fact
must agree that his choice was proper. Although the points are not
precisely coterminous, &s a practical matter the inclusion of the secand
may make it unnecessary to ask, in the first, whether the actor's belief
wag reasonable.

9. Repealed Statutes. The proposed draft clearly replaces

Sections bliTa, 44Ba and 449a, which should be repealed. It also renders
unnecessary Section 450a. One who burns his own personalty (or realty)
to defraud an insurer is guilty cof arson, becsuse proof that such is

the case negatives the justification provided in subdivision (a) of
proposed Section 450, Repesl of Section 450a will also tend to reduce
the unnecessary proliferation of penal statutes covering the same general
conduct. Section 548 will remain unaffected and will continue to cover
all property dsmage motivated by the intention to defrauid an insurer.
There will be a consequent overlap with the arson statute, which could
be remedied by amending Section 548 to exclude arson from its coverege,

thereby making it precisely ccmplementary with the proposed statute.
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But this may not be necessary, for the penelties provided would be
identical regardless of whether prosecution were commenced under proposed
Section 447, or under present Section 5uB.

Sections 600 and 600.5 should also be repealed. They are rendered
unnecessary by the proposed stetute. Their overlap with Secticne Mhi7e-
LLSa has already been noted. Other provisions in Title 1k, Malicious
Mischief, do not appear to be directly affected. Any discussion of the
desirability of revising Title 14 would be beyond the scope of this
study.

10. Amended Statutes. (1) The amendments proposed to present

Section 451a, dealing with attempts, are merely stylistic, to bring it

into conformity with the proposed basic arson enactmenta. Section L5ie

should logieally follow proposed Section 450 in any eventual recodification.
(2) A change seems desirable in the felony-murder rule, in view

of the division between arson and aggravated arson propesed in the draft.

The rule haes often been criticized as creating a potential offense of

strict liability and permitting the infliction of capital punishment

on an actor who lacks culpabllity for the homicide {although not for

some other felony). This is not the place for a general appraisal of

the rule. It has been eliminated in England by Section 1 of the 1957

Homicide Act. Its application has sometimes produced ebsurd results

in other jurisdictions. No California case has on its facts gone so far

as to impose strict liability for homicides occurring - in the course of a

felony, although dicta to that effect are not lacking. But the question

is inescapably presented by the pr.eposed statute whether such liability

should be in principle permitted. Unaggravated arson excludes the
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canscious disregard of a substantial risk 4o life. If the Judgment
cannot be made that such & conscious disregard exigted, 1t is submitted
that lmposing liability for murder becomes indefensible. One who burns
rroperty under circumstances which do not brand him as reckless with
respect to a risk to human life is not a murderer, in any meaningful
sense of the word. Consequently, it seems that the felony-murder

rule should not come into play unless the prosecution mekes out a case
of aggravated arscon, as that term is used in the statute. To put the

matter another way, the felony-mmrder rule would then, with respect

to arson, merely aggravate the punishment of an actor who i1s already

punishable for a criminal homicide; it would not meke criminsl a homicide
which is otherwise non-criminal.

(3) BSection 64l deals with the circumstances under which en
extended term of imprisonment may be imposed for bhabitual criminelity.
Not all prior felony convictions bring these provisions into play.
Instead, the statute contains an enumeration of "priors". The governing
criteria are not articulsted, but the contents of the list suggest that
the intention was to include only those felonies characterized by
reckless disregard of risk to life or limb: robbery, first degree
burglary, forciblé rape, arson under Section M4Ta {"dwelling house™},
etc. Under the differentiation proposed in the present draft, it seems
pleiniy appropriate to iimit the applicability of the habitual offender
statute to "aggravated arson.”

(4} Similer consideraticns appear to have motivated the Legislature
in prescribing the circumstances under which probation may not be granted

to a prior offender. The list of offenses in Section 1103 is almost
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identical to that in Section 644, Here, too, "aggravated arson" appesrs
to be the appropriate limitation.

11. Statutes Unamended but Affected by the Proposed Revision. The

pltuation with respect to Section 548 has been discussed above in Comment
9. The only other directly affected provisions are those of Sections
11150-11152, providing a system of notice to fire departments when a
person convicted of arson is released from custody. Unlike the situation
with respect to Sections 64% and 1103, 1t appears that these provisions
are meant to apply with egual force to all firesetters. Consequently

nc amendment seems necessary.




