STATE OF CALIFORNIA

CALIFORNTIA LAW REVISION COMMISSION

RECOMMENDATION

REIATING TOC

SOVEREIGN IMMUNITY

Number 8--Revisions of the Governmental Liability Act

Jamiary 1965

CALIFORNTA IAW REVISION CCMMISSION
School of Law
Stanford University
Starford, California



£

LITTER OF TRANSMITTAL

Jamary 1965

TPo HIS EXCFLLENCY, EDMUND G. BROWK
Governor of Californis
and to the legislature of California

The California law Revision Commission was directed by Resolution Chapter

202 of the Statutes of 1957 to make a study to determine whether the
doctrine of sovereign or govermmental immunity ir Californis should be
abolished or revised. Pursuant to this directive, the Cormission sub-
mitted & serles of reccmmendations to the 1963 legislature. The major
portion of these recommendations became law.

The Commission has reviewed the legislation enacted in 1963 to
determine whether any technicsl oy . clarifying changes should be made.
As & result of this review, the Commission submits this recommendation.

At the request of the Commission, Professor Arvo Van Alstyne of
the School of Law, University of California at Los Angeles, prepared a
repearch report containing suggested technical and clarifying changes
that might be made in the 1963 legislation. His report was of substan-
tial assistance in preparing this recommendation.

Respectfully asubmitted,

JOHN R. McDORCUGH, JR.
Chalrman



fa

RECOMMENDATION OF THE CALIFORNIA LAW
REVISION COMMISSION
relating te
SOVEREIGK IMMUNITY

Number 8--Revisions of Governmental Lisbility Act

In 1963, the Legislature enacted a series of measures recommended by
the Law Revision Commission that dealt with the liability of public entities
and their employees. The legislation was designed to meet the most pressing
problems that were crested by the decisjon of the Supreme Court in
Muskopf v. Corning Hospital District, 55 Cal,2d 211, 11 Cal. Rptr. 89,

359 P.2d4 457 (1961).

The Commission reported in its recommendation relating to the 1963

. legislation that additional work was needed and that the Commission would
| continue to study the subject of governmental liability. The Commission
has reviewed the legislation enacted in 1963 and has concluded that a
number of revisions should be made. The changes recommended here will not
make any great substantive change in the 1963 legisiation. They are
technical changes designed to clarify the language of the 1963 legisla-
tion, to implement certain policies expressed in the 1963 legislation, and
to facilitate use of the 1963 lsgislation.

The legislation recammended by the Commission is set forth below,
Following each section of the legislation is a comment explaining the

purpose of the proposed revision,
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An act to amend Sections 815.2, 820, 821, 825, 825.2, 825.6, 830.4,

830.8, 831, 831.2, 831.8, 835, 835.4, 84k, 8L4.6, 8k5.4, 845.6,
846, 850.4, 850.6, 850.8, 854.2, 854.4, 854.8, 855, 855.2, 856,

856.2, 860, 860.2, 860.4, 895.2, 905.2, 910.4, 910.6, 911.h,
912.4, 930, 930.2, 935, 943, 9U5.4, 945.6, 945.8, 9k, 950.2, i
950.4, 950.6, 951, 955.4, 965, 995, 995.2, 996.4, L0813, 41006,

53050, and 53051 of the Government Code, Section 846 of the Civil

Code, Section 1095 of the Code of Civil Procedure, and Sections

17000, 17001, and 17004 of the Vehicle Code, to repeal Sections

945.5 and 960.2 of the Governmment Code and Section 17002 of the

Vehicle Code, and to add Sections 800, 825.8, 850.5, 854.6,

912.1, 930.4, 930.6, 945.5, 960.2, and 960.3 to the Govermment

Code and Section 17002 to the Vehicle Code, relating to the

liability of public entities and public officers, servants, and

loyees.

The people of the State of (alifornia do enact as follows:

ﬁl‘-_



SECTION 1. The heading of Part 1 of Division 3.6 of Title 1

of the Government Code is amended to read:

PART 1. SHORT TITLE AND DEFINITIONS

Comment. The heading of Part 1 is revised to reflect the addition
of Section 800 to Part 1. See Section 2 of this 1965 Act (adding Section
800).

(™



SEC. 2, Section 800 is added to Part 1 of Division 3.6
of Title 1 of the Government Code, to read:

800. This divigion shall be known and may be cited as the

Governmental Liability Act.

Comment., This short title will provide a convenient means of
referring to the govermmental liability statute--Division 3.6 of Title

1 of the Govermment Code,



SEC., 3. Section 815.2 of the Government Code is
amended to read:

815.2(a) A public entity is liable for injury proximately
caused by an act or omission of an employee of the public entity
within the scope of his employment if the act or omission would,
apart from this section, have given rise to a cause of action
against that employee or his personal representative.

(b) Breeps-ms-etherwise-previded-by-statute; A public

entity is not liable under this section for an injury resulting

from an act or omission of an employee of the public entity

where the employee iz immume from lisbility.

Comment. Subdivision (b) is revised to meke clear its originel
purpose and meaning: The public entity is not liable under subdivision
(a) if the employee is immune from liability by virtue of the special
statutory immunities given public employees by the Govermmental Lisbility
Act and other stetutes. The revision also makes clear the original intent
of the section which is that under certain circumstances the public entity
may be liable even where the employee is immune, For example, Chapter
2 (commencing with Section 830) provides that a public entity may be liable
Tor a dangerous condition of public property even though no employee is
personally lieble, See also Section 815.6. However, if liability does
not exist under Section 815.2, a public entity is not liable unless a

statute is found that imposes such liability on the entity even

though no employee is liable. See Section 815,
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SEC. k.  Section B20 of the Govermment Code is amended to read:
820. (a) Except as otherwise provided by statute (including

Section 820.2 and Section 820.8), a public employee is iiable for injury

caused by his act or omission to the same extent as a private person.
{b) The liability of a. public employee established by this

part (commencing with Section 8Y4) is subject to any defenses that

would be available to the public employee if he were a private perscn.

Comment. Sectlon 820.8 provides that a public employee is not liable
for an injury caused by the act or omission of another person. A difficult
problem of interpretation arises from the fact that both Section 820 and
Section 820.8 begin with the phrase "except as otherwise provided by statute.”
Obviously, each section cannot be an exception to the other. The amendment
will meke it clear that Section 820.8 is an exception to the rule declared
in Section 820. In this respect, the amendment probably states what would
be held to be the existing law. See VAN ALSTYNE, CALIFORNTA GOVERNMENT
TORT LIABILITY 517 (Cal. Cont. Ed. Bar 196h4).

The amendment solves the problem of the interrelationship of Sections
820 and 820.8 in the same way the same problem with respect to Sections 820
and 820.2 was solved in the basic statute enascted in 1963.

The inclusion of a reference to Section 820.8 in Section 820 does
not affect the liability of an employee for his own negligence, i.e.,
hig failure to exercise due care in appointing or in failing to remove
or discipline another employees. Tn this respect, the amended section
reflects the legislative intent in enacting the 1963 statute: See

Report of Senate Committee on Judiciary on Senate Bill No. L2 (Comment

to deleted Section 815.8), reprinted in L CAL. LAW REVISION COMM'N, REP. P
REC. & STUDIES 229 (1963)s Ses also Section 820.8.

8-
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SEC. 5. Section 821 of the Covernment Code is amended
to read:

821. A public employee is not liable for an injury caused
by his adoption of or failure to adopt an enactment or by his

failure to enforce ag emaeimers any law.

Comment. This amendment conforms Section 821 to the language of
Section 818.2. The words, "any law", as found in Section 818.2 were
inserted by the Senate {Sen. J., Feb. 26, 1963, p. 518) to broaden the
entity's immnity to include failure to enforce decisional law. The

employee's immunity should have like scope.



sEQ. 5. Section 825 of the Govermnment Code is smended
to read:

825. (a) Subject to subdivisions (b) end (c), if an employee or

former employee of g public entity requests the publie entity to defend
him against any claim or action against-kin-for-an-injury-arising
eut—eﬁ—an-aet—ey-emisaien—eeeuy?éng-wiéhin-%he—seepe—eﬁ—his
SHPLeFmeRt-aE-aR-exployes-of-the-public-entity and such reguest

is made presented in writing to the public entity substantially

in the manner provided in Sections 915 and 915.2 not iess more

than 10 days befere-the-day-ef-tvial after service upon him of

the complaint, counterclaim, cross-complaint or other pleading

based on such claim , the public entity shall Pay any judgment

based therson or any compromise or settlement of the claim or

action to which the publie entity has agreed if the fact that

the injury arose out of an act or omission occurring in the scope

of his employment as an employee of the public entity:

{1) Was established in the action or proceeding against the

employee or former employee; or

(2) Is established to the satisfaction of the board (as

defined in Section 940.2): or

{3) 1Is established in an action or proceeding against the

public entity .

(b} Except as provided in subdivision {c), if the public

entlty eenduess provides for the defense of an employee or

former employee against any claim or action, the public entity shall
pay any judgment based thereon or any compromise or settlement of
the claim or action to which the public entity has agreed = » Buby

~10-



{c) ¥here the public entity eendusbed-sush provides for the

defense pursuant to an agreement with the employee or former
employee reserving the rights of the public entity not to pay
the judgment, compromise or settlement until it is established
that the injury arose out of an act or omission ocewrring within
the scope of his employment as an employes of the public entity,
the public entity is regquired to pay the judgment, compromise or
settlement only if i%-is-esbablisked the Ffact thet the injury
arose out of an act or omission occurring in the scope of his
employment as an employee of the publie entity:

(1) Was established in the action or proceeding against the

employee or former employee; or

{2) Is established to the satisfaction of the board (as

deflned in Sectlon 9h0 2); or

13) Is establlsheﬁ in an action or proceedlng against the

public entlty .

{(d) The presentation of a claim pursuant to Part 3

(commenclng with Section 9@0) is not a prerequisite to enforcement

of the duty of a publlc entity under this section to pay a audgment

compramlse or settlemenu.

{e) thhing in this section authorizes a public entity to
pay such part of a claim or judegment as iz for punitive or exemplary

damages.

-11-



Corment. Section 825 has been revised to correspond more closely
to Sectiors 995-996.5 (defense of public emplovees} and to clarify the
procedures for invoking its provisions,

Subdivision (a) contains three significant revisions. First, &
reference to cross-action pleadings has been included to correspond to
Section 995. Second, the time for presenting the request has been changed
from not less than 10 days before the trial to nol more than 10 days after
service of the pleading that asserts the claim in question. If the entity
is to be charged with the duty of peying the judgment, it should have an
opportunity to draft the pleadings, undertake discovery proceedings, engage
in negotiastions for settlement at an sarly date, conduct the pretrial
conference (if any), and make appropriate pretrial motions. To obtain
the request only a few days before the trial date would often be too late
for the entity, if it determines to defend, to protect itz interests
adequately., Third, the methods by which the fact that the act or omission
of the employee was within the scope of his public employment may be
established have been spelled out in detail. Under the seection as eriginally
enacted, an entifty was under a duty to pay a judgment, compromise, or
settlement against an employee only if (1) it aetually conducted the
employee's defense (without a reservation of rights) or (2} it was requested
to defend and the claim against the employee was "for an injury arising out
of an act or omission occurring within the scope of [the employee's])
erployment," But, because the section did not mention the means by which
the esgsential fact of scope of employment might be established, one writer
assumed that the fact did not have to be established gt all if the entity

chose not to defend the employee. See VAN ALSTYNE, CALIFCENIA GOVERNMENT

124



TORT LIABILITY §§ 10.2h, 10,28 (Cal. Cont., Ed. Ber 1064). To eliminate
such misunderstandings, subdivision (z) has been revised teo indicate
clearly that scope of employment must be established and to specify the
procedures by waich such fact mey be established., The specified means
for establishing that the employee was within the scope of his employment

are probably declarative of tue existing law., See Gorzeman v. Artz, 13

Cel. App.2d 660, 662, 57 P.2d 550, 551 (1936)("It is a well-settled general
rule that when 'a master defends an action against his servant, or has an
opportunity to assume the defense, and is under an obligation to do 80,
because the acts complained of were Jore under his orders, he is bound by
the judgment.'")}. Cf. VAN ALSTYNE, CALIFORNIA GOVERNMENT TORT LIABRILITY

§ 10.25 (Cal. Cont. Ed, Bar 1964).

Subdivisions (b} and {c) have also been revised to indicate clearly
how the fact that the employee was within the scope of his employment may
be established vhen the public entity provides for the employee's defense
pursuant to an agreement reserving its rights. See the discussion of
subdivision (a), above,

Subdivision (d) has been added to eliminate the uncertainty under the
existing law as to whether the entity's liability to pay a judgment, settle-
ment or ccompromise under this section is conditioned on prior presentation
of a claim. 8Since the entity either was requested to defend or defended
the action for the employee, or agreed to a conmpromise or settlement of the
claim, it already had adequate notice to satisfy the policy of the claim
procedure. Cf. GOVI, CODE § 950.2 {claim as prerequisite to suit against
public employes)., Thus, the presentation of a further claim would serve

no useful purpose, and is here expressly eliminated,.

-13-
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SEQ. T.. Section 825,2 of the Govermment Code is amended
to read:

825.2. (a) Subject to subdivisions (b), (c), and (4}, if

an employee or former smployes of a public entity pays any claim
or judgment against him, or any portion thereof, that the public
entity is required to psy under Section 825, he is entitled to
recover the amount of such peyment from the public entity.

(b) Subject to subdivision {d), if an employee or former

employese of a public erntity requested the public entity to provide

for his defense against the action or claim and 2 the public

entity did not eerdues provide for his defensgiagainst~the-aetien
er-etaip-y-or-if-the-puklic-ariity-condusted-such-dofondc-pursuand
fo-gr-agrecrent-wish-hin-roserving-tho-righis-of Sho-public-enbity
agairss-hiMy-anr the employee or former employee of-a-public-criity may
recover from the public entity wnder suodivision (a) only if he
e2stablishes the fact thac the act or omission upon which the claim

or Judgment is based occurred within the scove of his employment as

an exployee of the public entitzl

(1) Was established in the action or proceeding against the

employee or forwmer employee; or

{2) 1Is established by the employee or former employee to the

satisfaction of the board (as defined in Section 940.2): or

{3) Is established by the employee or former employee in an action

or proceeding against the public entity and fthe-pubiie-ertity-fails

%o establish-that-he-acbed-sr-failed-to-ges-because -of-aetual-fravd,

L}

orrupbisn-or-actual-talies .

“1k-
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(c) Subject to subdivision (1), if the public entity provided

fer his defense ageainst thae action or claim pursuant to an agree-

mens with hipm ressrving the rights of the public entity against

him, an erployse or former erployee of a public entity may recover

froem the public entity under subdivision (a) cnly if the fact that

the act or cmission wpon which the claim or Judgnment is based

occurred within the scove of his employment as an employee of

the public entity:

(1) Was estsblished in the action or proceeding against the

employee or former employee; or

(2) Is established by the emploves or former employee to the

satisfaction of the board (as defined in S2ction 940,2); or

(3) Is established by the employee or former employee in an

action or proceeding against the public entity.,

(d) The employee or former srployee may recover under

subdivision (b) or (c) only if the board is satisfied that he did

not act or fail to zct because of setual fraud, corruption or actual

malice, or, if an action or proceeding is brought against the public

entity, only if the public ertity fails %o establish therein that he

acted or failed to act because of actual fraud, corruption or actual

malice,

(e) The presentation of a claim pursuant to Part 3 {commencing

with Section 900)of Division 3.6 of the Coverrment Code is not a

prerequisite to enforcement of the liability of a public entity under

this section to pay = Judgment, compromise or settlerent,

-15-
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Comment. gection 825.2 is here recast to conform to the changes
recommended in Section 825, The purpose of the chang=s, as in the case
of Section 825, is to separate into different subdivisions the somewhat
different provisions relating to the entity®s duty of indemmification
where it has provided no defense, a defense under a reservation of
rights, or an unconditional defense. In addition, the revision makes
it clear that the duty of indemnificetion need not be the subject of
an action against the entity if the board is satisfied that the factugl
requisites are present. Finally, as in Section 825, any contention that
a claim must be presented in order to enforce the entity's duty of

indemnification is eliminated by express provision in subdivision (e).

=1A.



SEC. 8. Section B25.5 of the Govermment Code is amended
to read:

825.6. (a) If a public entity pays any claim or judgment,
or any porticn thereof, either against itse1lf or against an
employee or former employez of the public entity, for an injury
arising out of an act or omission of the employee or former
employee of the public entity, the public entity may recover from
the employee or former employse the amount of such payment 1f he
acted or failed to act because of actual fraud, corruption or
actual malice. Except as provided in subdivision (b}, a publie
entity may not recover any payments made upon a Judgment or claim
against an employee or former employee if the public entity conducted
his defense against the acticn or claim.

(b) If a public entity pays any claim or judgment, or any
portion thereof, against an employee or former employee of the
public entity for an injury arising out of his act or omission, and
if the public entity conducted his defense against the claim or
action pursuant to an agreement with him reserving the rights of
the public entity against him, the public entity may recover the
amount of such payment from him unless he establishes s Or it was

previously established either in the action against him or in an

action sgainst the public entity, that the act or omission upon which

the claim or judgment is based occurred within the scope of his
employment as an employee of the public entity and the public entity
fails to establish that he acted or failed to act because of actual

fraud, corruption or actual malice.

Comment. This amendment, which conforms Section 825.5 to the amended

versions of Sections 825 and 825.2, in effect makes the determination of
~17-



scope of employment, if made in the action agasinst the employee,
conclusive upon the public entity, Since the entity provided the defense
in that acticn, it should not have a secord opportunity to litigate the
issue. Similarly, if the determination was made in an action against

the entity--such as an action by the claimant to enforce the entity's

duty under Section 825(c)(3)--it should also collaterally estop the
entity. This amendment clarifies Section 825.5, but it probably dees not
change existing law., See VAN ALSTYNE, CALIFORNIA GOVERNMMENT TORT LIABILITY

§ 10.25 {Cal. Cont. Ed. Bar 1964).

-18-
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SEC. 9. Section 025.8 is added to Article L of Chapter 1 of Part

2 of Division 3.6 of Title 1 of the Covernment (nde, to read:

825.8. The provigions of this article prevail over any immnity

of a public entity or public cmployee, except as otherwise provided

in Sections 844.6(d) ang 854.8(d) or in any other statute hereafter

exficted which expressly denies, limits or conditions the lisbilities

or duties provided in this article.

Comment. The indemnification provisions of Sections 825-825.6
originally were intended to be applied without regard for specific immani-
ties that might protect public entities and public employees frém direct
liability. In other words, the fact that the entity might be immune from
direct liability would not preclude its duty to indemnify an employee who
was held liable. E.g., GOVP, CODE § 850.8 (employee liable for wilful
misconduct in transporting injured person from scene of fire, although
public entity is totelly immune from direct liability in such cases).
Conversely, the fact that the employee might be immne from direct persconal
liability would not prevent the entity from enforeing his duty, where
actual fraud, corruption or actual malice is shown, to reimburse the entity
after it had been held liable and had satisfied the judgment (E;g;, in a
dangerous condition case, where employee liability is more restricted than
entity lisbility). Sections 844.6(a) and 85%.8(d), which make the duty of
indemnification optional in cases of injuries to prisoners and mental
patients, are consistent with this interpretation; for in the absence of
these provisions, indemnification would have been mandatory.

To avoid any misunderstanding, Section 825.8 makes this intention
explicit. By limiting ite effect to the two named sections and to future

- 19-



explicit statutory medifications, it clearly precludes giving any effect
to Vehicle (ode Section 17C02 even LT it is not repealed. In this respect,
amended Section 825.8 restates what appears to be existing law. See VAN
AISTYNE, CALIFORWIA GOVERMMERT TORT LIABILITY § 10.21 (Cal. Cont. Ed. Bar
196l }.

-20-



AN
5

SEC, 10, Section 830.4 of the Qovermment Code is amended
to read:

830.4. A condition is not a dangercus condition within the
meaning of this chapter mereiw solely because of the failure to
provide reguiatery official traific control sipgnals as described

in Section 445 of the Vehicle Code, stop signs as described in

Section 21400 of the Vehicle Code, yield right-of-way signs as

described in Section 21402 of the Vehicle Ccde, e¥ speed restric-

tion signs; as described by in Section 21&03<2£ the Vehicle Code,
or distinctive roadway markings as described in Section 21460 of

the Vehiele Code.

Comment. The amendment to this section is intended to clarify the
relationship between this section and Section 830.8. Under the present
vording, it is difficult to identify exactly what signs or signals are
meant, and to distinguish them clearly from the ones referred to in Section
B30.8. "he criginal intent that these two sections refer to different signs,
signals and markings is, however, cuite clear. See 4 CAL. IAW REVISION
COMM'N, REP., REC. & STUDIES 851 {1963).

The wording of amended Seetion B30.4 uses the exact terminology of
the Vehicle Code, and keys each descriptive phrase to the appropriate
Vehicle Code Section. These changes, together with conforming changes in

Section 830.8, will eliminate any ambiguity.

-P1-
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SEC., 11. Section 830.8 of the Government Code is amended
to read:

83C.8. Neither a public entity nor a public employee is liable
urnder this chapter for an injury caused by the failure to provide

t¥asfie oy warning signals, signs, markings or other official traffic

control devices (other than those referred to in Section 830.4) designed

or intended to warn or gnuide traffic, as authorized by deseribed im

the Vehicle Code. Nothing in this section exonerates a public entity
or public employee from liability for injury proximately caused by
such failure if & signal, sign, marking or device (other than one
deseribed referred to in Section 830.4) was necessary to warn of a
dangerous condition which endangered the safe movement of traffic and
which would not be reasonably apparent to, and would not have been

anticipated by, & person exercising due care.

Comment. Thls amendment is intended to clarify the relationship between
this section and Secticn 830.4. See the Comment under the amended Section
830.4. The phrase "to warn or guide traffic" is adapted from Vehiecle
Code Sections 21350 and 21351, which authorize the placing and maintenance
by the Division of Highways and local authorities, respectively, of "such
appropriate signs, signals or other traffic control devices . . . to warn
or guide traffic". The exclusion of the devices “referred to" {a term be-
lieved more accurate than "Gescribed in") in Section 830.4 is consistent
with the original intent.

The principal types of traffic control devices within the purview of

this section {excluding those mentioned in Section 83C.4, of course) are:

—22_



detour signs (VEH. CODE § 21363); ecuestrian crossing signs {VEH. CODE

§ 21805); livestock crossing signs (VEH. CODE § 2136L4); cpen livestock range
warning signe (VEH. CCDE § 21365); vpedestrian crossing prohibition signs
(VEH. CODE § 21361); railroad warning approach signs (VEH. CODE §§ 21362,
21404 ); road work warning signs (VEH. CODE § 21406); school crosswalk warn-
ing signals and signs (VEH. CODE §§ 21367, 21368); and school warning signs

(VEH. coDE § 22352(Db) ),



SEC, 12, Section 831 of the Government Code is amended
to read:

831. Neither z public entity nor a public employee is liable
for an injury caused by the effect on the use of streets, asd high-

ways, alleys, sidewalks or other public ways of weather conditions

as such. Hothing in this section exonerates a public entity or public
employee from liability for injury proximately caused by such effect

if it would not be reasonably épparent to, and would not be anticipated
by, a ﬁerson exercising due care. For the purpose of this section,

the effect on the use of streets, ard highways, alleys, sidewalks or

other public ways of weather conditions includes the effect of fog,

wind, rain, flooé, ice or snow but does not include physical damage

to or deterioration of streets, grd highways , alleys sidewalks or

other public ways resulting from weather conditions.

Cament. This Is a clarifying amendment. The words, "streets"” and
"highways", as defined in the Vehicle Code, include alleys and sidewalks.
See VEH. CODE §§ 380 (defining "highway"), 590 (defining "street"), and
555 (defining "gidewalk"). But the Vehicle Code definitions are not
directly applicable to Section 831. Thus, although it is probable that
the present section would be construed to include sidewalks and alleys

(see Bertollozzi v. Progressive (oncrete Co., 95 Cal. ipp.2d 332, 212 P.24

910 {1949)), a court conceivabl¥ could find an intent to limit the section
to weather conditions that affect vehicular traffic. The proposed amendment

is thus designed to forestall any such misunderstanding.

s T



SEC. 13. Section 831.2 of the Government (ode i3 amended
to read:

831.2 (a) Heither a public entity nor a public employee is
liable for an injury caused by a natural condition of any unimproved
public propertys-ineivding-bubt-net-limited-to-any-matural-ecenditian
of -any-1akey~-strean;-8Y; -river-oy-beaeh.

(b) For the purposes of this section, "unimproved public

property"” means an area of land or water, or both, in its natural

condition, but does not include any porticn of such an area upon

which structural or other artificial improvements have been made or

are being constructed.

(c) Por the purposes of this section, property shall be deemed

to be in its natural condition despite the fact that changes for the

limited purpose of conservation of natural resources, such as the

planting of trees in & burned-over area or the thinning of under-

brush to promote growth and the like, have been made.

Comment. The revision of Section 831.2 is intended to provide =

standard for determining the meaning of "natural condition” ard "unimproved

public property.'

Subdivision (b) mekes it clear that a large area in its ratural con-

dition is not "improved" merely because an improvement is constructed in
a small portion of the area; only the portion of the area that is improved

is taken out from under the protection provided by this section.

Subdivision (¢} is intended to make it clear that changes such as

the planting of trees in a burned-over area to prevent runoff and erosiom

and similar conservation measures are not "improvements"; tre property is

-25-



deemed to remain in its nmatursl condition. Although a fire trail or fire
access road running through a forert would be an improvement, under sub-
division (b) only the area of the trail or road would be improved; and
under Section €31.4 an immunity is provided for injuries caused by the
condition of any unpaved road which provides access to fishing, hunting or
primitive camping, recreational or scenic areas and for any hiking, riding,
fishing or unting trail.

Subdivision. (b) makes unnecessary the language which has been deleted

from Section 831.2.



apc. k. gectior §31.5 of the Goverrment Code is amended
to read:

831.8. {z) Subject to subdivisions (¢) and {d), neither a
public entity nor a ypublic employee is lisble under this chapter
for an injury caused by the condition of =z reservoir if at the time
of the injury the person injured was using the property for any pur-
pose other than that for which the public entity intended or permitted
the property to be used.

(b) Subject to subdivisions (¢) and (&), neither an irrigation

district orpanized pursuant to Division 11 ( commencing with Section

20500) of the Water Code nor an employee thereof nor the State nor a

state employee is liable under this chapter for an injury caused by
the condition of a canals, conduits or drains used for the collection,
distribution or discharge of water if at the time of the injury the
person injured was using the property for any purpose other than that
for which the distriet or State intended it to be used.

(¢) Nothing in this section exonerates a public entity or a
public employee from liability for injury proxirately caused by a
dangerous condition of property if:

(1) The injured person was not guilty of a criminal offense
under Article 1 (commencing with Section 552) of Chapter 12 of Title 13
of Part 1 of the Peral Code in entering on or using the property;

(2) The condition created a substantial and unreasonable risk of
death or serious bodily harm when such property or adjacent property
wvas used with due care in a manner in which it was reasonably foresee-
able that it would be used;

(3) The dangerous character of the condition was not reasonably
-27-



apparcnt to, and would not have been anticipated by, a mature,
reasonable verson using the property with due care; and

(k) The public entity or the public employee had actual.
knowledge of the condition and knew or should have known of its
dangerous chkaracter a sufficient time prior to the injury to bave
taken measures to protect against the condition.

(4) HNothing in this section exonerates a public entity or
a public employee from liability for injury proximately caused
by a dangerous condition of property if:

(L) The person injured was less than 12 years of age;

(2) The dangerous condition created a substantial and un-
reasonable risk of death or sericus bodily harm to children under
12 years of age using the property or adjacent property with due
care in & manner in which 1t was reasonably foreseeable that it
would be used;

{3) The person injured, because of his immaturity, did not
discover the condition or did not appreciate ite dangerous
character; and

(4) The public entity or the public employee had actual
knowledge of the condition and knew or should have known of its
dangerous character a sufficient time prior to the injury to have

taken measures to protect against the condition.

Comment. These proposed amendments are intended to clarify Section
831.8. Reference to Division 11 of the Water Code makes 1t clear that

the term "irrigation district"” refers only to districts organized under
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the Irrigation Distriect Iaw.

The word; "distribution”. in the present text, seems 1o suggest that
only water condults carrying water to users are witlin the scope of Section
831.8(b); yet the term "drains', appears to contemplate channels used to
collect surplus or flood waters and convey them to points of discharge as

well. This latter meaning is made clear by the added words.
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SEC. 15. Section 835 of the Govermment Code is amended
to read:

835. TExcept as provided by statute, a public entity is liable
for injury caused by a dangerous condition of its property if the
plaintiff establishes that the property was in a dengerous condi-
tion at the time of the injury, that the injury was proximately
caused by the dangerous condition, that the Aangereus eonditicn
erented 8 reasonably foreseceabie rigk of the kind of injury whieh

was imeurred injury occurred in & way which was reasonably foresee-

able as a consequence of the dangerous condition of the property,

and that either:

{(a) A& negligent or wrongful act or cmission of an employee
of the public entity within the scope of his employment created the
dangerous condition; or

(b) The public entity had actual or constructive notice of
the cdangerous condition under Section B835.2 a sufficient time prior
to the injury to have taken measures to protect against the dangerous

condition.

Comrent. The words of this section, as originally enacted, do not make
entirely clear what is meant by "kind of injury". On their surface, these

words appear to refer to the neture of the interest invaded--i.e., was it
reasonably foreseeable that the conditicn would cause death, personal

injury, property damage, or some other actionable invesion of an Interest
in "person, reputation, character, feelings or estate”. See GOVI, CODE

§ 810.8, defining "injury". But the offieial eemment under Section 835
intimates that foreseeability was intended to refer to the way the injury
happened rather than the kind of interest which was adversely affected.

The amendment clarifies the original intent underlying the section.
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SEC, 16. Section 835.4 of the Government Code is amended
to read:
835.4. (a) A public entity is not liable under subdivision (a)
of Section 835 for injury caused by é_ggpgerous condition of its
property if the public entity establishes that the act or omission
that created the condition was reasonable. The reasonableness of the »
act or omission that created the conditlion shall he determined by
weighing the protability and gravity of potential injury 4o persons
and property foreseeably exposed to the risk of injury against the
practicability and cost of taking alternative action that would not
create the risk of injury or of protecting sgainst the risk of injury.
(b) A public entity is pot liable under subdivision (b) of
Section 835 for injury caused by a dangerous condition of its property
if the public entity establishes that the action it took to protect
against the risk of injury created by the condition or its failure to
take such actlion was reasonable. The reasonableuness of the action or
inaction of the public entity shall be determired by taking into con-
sideration the time apd opportunity it had to take action and by weighing
the probability and gravity of potential injury to persons and property
foreseeably exposed to the risk of injury against the practicability

and cost of protecting against the risk of such injury. e

Comment. This amendment merely inserts the word "dangerous" in

subdivision (a) to make it consistent with subdivision (b).

-31-



Y

/-*7\

SEC. 17. Section 844 of the Government Code is amended
to read:
84k, As used in this chapter, “priscner” includes an immate

of a prison, Jail or penal or correctional facility, except that

a person within the jurisdiction of the juvenile court is a

“prisoner” only if he is an inmate pursuant to a previous adjudication,

whether final or not, declaring him to be a ward of the juvenile court

under Section 602 of the Welfare and Institutions Code.or a finding

under Section TOT of the Welfare and Institutions Code that he is not

a fit and proper subject to be dealt with under the provisions of the

Juvenile Court Iaw.

Comment: In the light of the original official comment on the unamended
definition in this section, a person adjudicated as a ward of the juvenile
court, if an inmate, would be & "prisoner” subject to the immnity provisions
of Sections 8M4-846. The comment, for example, stated that a "ward of the
Juvenile court engaged in fire suppression would be considered a prisoner as
defined in this section”. Sen. J., April 2k, 1963, p. 1893.

The Juvenile Court law, as revised in 1961, contemplates three classes
of minors to be dealt with under that law: (1) dependent, neglected or
abandoned children, who are termed "dependent children of the court” rather
than "wards" (see WELF. & INST. CODE § 600}, (2) minors whose conduct is
likely to result in delinguency, and who for that reason may be made wards
of the court (ibid., § 601}, and (3) minors who have committed criminal
acts or have viclated orders of the juvenile court (ibid., § 602). The
definition of "prisoner" should make it clear which of these classes of
minors are to be treated as "priscnmers'. The amendnent here suggested has
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been formulated in the kelief that the immnities which flow from classi-
fication as a "prisoner” are predicated chiefly on the rationale of non-
interference with the peculiar needs of penal custody, discipline and
control. That rationale would justify treating a suspect under arrest as
a prisoner, if he is an adult, even tefore triazl and conviction. But, in
light of the fact that juvenile court proceedings are not criminal proceed-
ings (WELF. & INST. CODE § 503} and the juvenile hall is not & penal
institution (WEIF. & INST. CODE § 851), it seems to follow that minors
being held as inmates of a "prison, jail or penal or correctional facility"
should not always be treated as "prisoners'. Conversely, some minors
guilty of criminal offenses, but being handled in juvenile court proceedings,
probably should be regarded as "prisoners" under this rationale, as the
Judiciary Committee comment indicates was the initial intent. The amend-
ment here proposed is intended to distinguish the former category from

the latter.
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SEC. 1&€. BSection 844.6 of the Covernment Code is amended

to read:

Buk.6. (a) Nothwithstanding any other provisions of law this

part, except as provided in sukdivisiens-{bJ;-{e}y-msnd-{d)-ef this
gection, a public entiiy is not liatle for:

(1) An injury proximately caused by any prisoner.

(2) An injury to any prisoner.

(b) Nothing in this.section affects the liability of a
public entity under Article 1 (commencing with Section 17000) of
Chapter 1 of Division 9 of the Vehicle Code.

(¢} MWothing in this section prevents a perscn, other than
a prisoner, from recovering from the public entity for an injury
resulting from the dangercus condition of public property under Chapter
2 {commencing with Section 830) of this part.

(d) Nothing in this secticn exonerates a public employee
from liability for injury proximetely caused by his negligent or
vrongful act or omission. The public entity may tut is not required to
pey any Jjudgment, compromise cr settlement, or may but is not required
to indemnify any public employee, in any case where the public entity
is Immune from liability under this section; except that the public
entity shall pay, as provided in Article b (commencing with Section 825)
of Chapter 1 of this part, any judement based on a claim against a

public employee who is licensed, certificated or registered in one of

the healing arts under Pivision-2-{ecmmeneing-with-Beetion-500)-of-the

Business-and-Prefessions-Cade any law of this state, or against a publie

employee who, although not so licensed, certificated or registered, is
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engaged as a public employee in the lawful practice of one of the

healing arts, for malpractice arising from an act or omission in

the scope of his employement, and shall pay any compromise or settlement
of a claim or action based on such malpractice to which the public
entity has agreed.

{e) Nothing in this secticn prevents or limits the

application to this section of Article 1 {commencing with Section 814)

of Chapter 1 of this part.

Comment. The amendment Lo subdivision (&) is designed to eliminate
uncertainty. As originally enacted, this subdivision appears to preclude
liability (except as provided in this section) elsewhere provided by any law.
Taken literally, this would impliedly repeal, at least in some cases, Penal
Code Sections 4900-4906 (liability up to $5000 for errcneous convietion).
Moreover, as a specific provision, it might even bte construed to prevail over
the general language of Govermment Code Sections 814 and 81k.2, which preserve
nonpecuniary liability and liability based on contract and workmen's compen-
sation. Implied repeal of these liability provisions, however, does not
appear to have been intended. The problem is solved in the proposed amend-
ment by limiting the "notwithstanding" clause to "this part" and expressly
excepting Sections 814 and 814.2. The exception for subdivisions (b}, (<)
and (d) has been deleted as unnecessary.

The amendment to subdivision (d) expands the mandatory indemnification
requirement in malpractice cases to additional medical persomnnel to whom the
same rationale appears to apply. The section as originally enacted wes unduly
restrictive, since it referred only to medical personnel who were "licensed"
(thus excluding, under a possible narrow interpretation, physicians, surgeons,

and psychologiste who are "certificated" rather than licensed, as well as
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"registered” opticians, therapists, and pharmacists) under the Business

and Professions Code ({thus excluding other laws, such as the uncodified
Osteopathic Act and Chiropractic Act). In addition, the insistence on
licensing precluded application of subdivision (d) to medical personnel
leawfully practicing without a California license. See BUS. & PROF. CODE
§§ 1626(c)(professors of dentistry), 2137.1 (temporary medical staff in

state institution), 2147 (medical students), 2147.5 (uncertificated interns

and residents).
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SEC. 19. Section 845.4 of the Covermment Code is amended
to read:

8h5.4. Neither a public entity nor a publlic employee acting
within the scope of his employment is liable for interfering with the
rignt of a prisomer to obtain a judicial determination or review of the

legality of his confinement; btut, except as provided in Section 844.6

of the Government Code, a public employee, and the public entity where

the employee is acting within the scope of his employment, is liable
for injury proximately caused by the employee's intentional and un-
Justifiable interference with such right, but no cause of action for

such injury may-be-cemmeneed shall be deemed to zcerue until it has

first been determined that the confinement was illegal.

Comment. The reference to Section 844.6 is intended to clarify the
relationship of this section to that one. It should be noted that Section
84h.6 does not completely wipe out the liability of a public entity under
Section 845.4; it only does so for "an injury to any prisoner", and even
then, authorizes (but does not require) the public entity to indemnify its
employee if he is held personnaly liable. An interference with a prisoner's
right to obtain judicial review mey, of course, cause "injury" (as broadly
defined in Section 810.8) to persons other than the prisoner himself--for
example, to his family or employer. Section 84L.6 does not preclude entity
liability to third parties. Hence, it should be inserted here as an exception,
and the liability provided by Section 845.4 should be retained subject to that
exception.

The second amendment, changing the section to refer to the date of accrual
of the cause of action, clarifies the relationship of this section to the claim
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statute. As originally enacted, the 6 month periocd to sue after rejection
of the claim might have expired btefore illegality of the impr{sonment was

determined so that an action cculd be commenced.
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SEC. 20. Section 845.6 of the Govermment Code is amended
to read:

845.6  Weither a public entity nor a public employee is liable
for injury proximately caused by the failure of the employee to furnish
or obtain medical care for a prisoner in his custody; but, except as
otherwise provided by Sections 844.6, 855.8 and 856, & public employee,
and the public entity where the employee is acting within the scope of
his employment, is liable if the employee knows or has reason to know
that the prisoner is in need of immediate medical care and he fails to
take reasonable acticn to summon such medical care. Nothing in this

section exonerates & public employee who i1s licensed , certificated or

registered in one of the healing arts under Divisien-2-{conmeneing

with-Bection-508)-of-the-Busiress-and-Prefessiens-Cede any law of this

state, or a public employee who, although not so licensed, certificated

or registered, is engaged as a public employee in the lawful practice

of one of the healing arts, from liability for injury proximately caused

by malpractice or exonerates the public entity from liability for injury

proximately caused by such malpractice.

Comment. The insertion of the cross-reference to Section B4k.6 clarifies
this section's relationship to Section 8L4L.6. See the similar amendment to
Section 845.4.

The change in the last sentence expands the scope of the public employees
who are referred to as potentially liable for medical malpractice to include
all types of medical personnel, and not merely the limited classes who are
"licensed" under the Business and Professicns Code. This emendment

corresponds with the amendment to Section Bik.6{(d).
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SEC. 21. Section 846 of the Govermment Code is amended to read:
846. Neither a public entity por a public employee is liable for
injury caused by the fallure to make an arrest or by the failure to re-

tain an arrested person in custody. Nothing in thig section affects

liabllity pursuant to any applicable statute for escape or rescue of a

perscn arrested in a2 civil action.

Comment. As originally recommended by the Iaw Revision Commission in 1963,
Section 846 only granted immunity for failure to make an arrest. The additional
immnity for "failure to retain an arrested persom in custody" was added by the
Senate in the course of enactment of the 1963 legislative program. In context,
and in light of the officially approved "comments" to this section and its
companion provision, Secticn 845.8 (granting immunity for parole and release
. decisions, and for injuries "caused by an escaping or escaped prieoner")}, it
is clear that the Imminity here conferred was being considered with reference
to persons arrested or taken into custody under criminal process or om criminal
charges. The application of the statutory language to instances of civil
arrest (as authorized by CODE CIV. PROC. §§ 478-504) appears not to have been
considered. Indeed, the entire concern of the Commission and ILegislature seems
to have been directed to The problem of liability for torts committed by the

person whoe escapes from official custody, or whe is not arrested.

The civil arrest statutes, on the other hand, establish a policy of personal
liability of public officers (E;E;: sheriff, marshal or constable) who fail to
retain in custody a person arrested under civil arrest proceedings. This liability
is not dependent on the commission of a tort by the person who escapes, but is
a liability of the officer to the party who invoked civil arrest as a provisional
remedy and whose rights have thus been frustrated by the escape. See GOVT.

CODE §§ 26681, 26682; CODE CIV. PROC. §§ 501, 502. Hence, civil arrest cases

are excepted from Section 846 by this amendment.
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SEC. 22. Section 850.4 of the Government Code is amended to read:

850.4. Neither a putlic entity, nor a public employee acting in
the scope of his employrent, is liable for any injury resulting from
the condition of fire protection or firefighting equipment or facilities
or, except as provided in Article 1 (commencing with Sectiom 17000) of
Chapter 1 of Division 9 of the Vehicle Code, for any injury caused #a

fighting-fires by an act or omission of a public employee while engaged

in fighting a fire.

Comment. The language of this section, as enacted originally, is some-
what ambiguocus. The words "in fighting fires"y might be construed to mean
"in the course of fighting fires", snd would then extend immnity to injuries
not directly comnected with the fire fighting operation. For example, if so
construed, medical malpractice by a county hospital ambulance attendant in
treating a victim of the Tire at the scene might be within the Immmunity, for
it occurred "in fighting fires". (r a fireman at the scene of & fire might
compmit an unprovoked assgult upon a spectator for reasons wholly unrelated
to the fire, and yet be lmmne. The amendment makes it clear that the
immunity extends only to injuries that are caused by acts or omlssions while

actually fighting a fire.
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SEC. 23. Section 850.5 is added to Chapter L4 of Part 2. of
Division 3.6 of Titl® 1 of the Government Code, to reads

850.5. (a) Sections 850, 350.2 and 850.4 shall not be construed

to 1limit or preclude the liability of & public entity cr a public

employee a5 provided in Chapter 2 {commencing with Section 830) of this

part for an injury resulting from a dangerous condition of public

property other than equipment or facilities maintained principally for

use in preventing, protecting against, or suppressing fires.

(b) Sections 850, B50.2 and 850.4 shall not be construed to limit

or preclude the liability of a public entity as provided in Section 815.6

of this code for an injury caused by its failure to exercise reasonable

diligence to discharge a mandatory duty that relates principally to a

function, reesponsibility or activity of the public entity other than

fire protection, prevention or suppression.

Comment. This proposed section is new. It seeks to limit the application
of Sections 850 {providing immunity for failure to provide a fire department
or fire protection service), 850.2 (immmnity for failure to provide sufficient
fire protection personnel, equipment or facilities), and 850.4 (immunity for
condition of fire protection and firefighting equipment and facilities, and
for injuries caused in fighting fires) to avoid possible misinterpretations
of thesze immunities.

For example, as enacted, Section 850.4 might be construed to preclude
liability for the dangerous condition of a fire station that caused injury
to a voter entering it on election day to cast his ballot at the polling

booth set up therein. See, e.g., Hook v. Point Montara Fire Protection Dist.,

213 Cal. App.2d 96, 28 Cal. Rptr. 560 {1963). As an immumnity provision,

Sectlon 850.4 would prevail over the dangerous condition liability in this

Lo



case if the fire station was deemed to be a "fire protection . . . facility"
within the meaning of Section 850.4 Put such a result would be out of har-
wmony with the purpose of the section.

Again, the State may conceivably fail to comply with a mandatory duty,
imposed by the State Fire Marshal under Health and Safety Code Section 13108, to
install a modern sprinkler system in a state hospital, as a fire safety
precaution. This failure might be considered to be a "failure to provide

fire protection service" under Section 850, or a failurs to provide
“sufficient fire protection facilities" under Secticn 850.2, and thus a derelice
tion for which the entity is immune from liability. Yet, in the absence of

Sections 850 and 850.2, liability for resulting death or injury might well be

imposed under the mandatory duty provisions of Section 815.6 or the dangercus
condition provisions of Sections 830-840.6. The maintenance of a State hospital
is not principally for fire protection purposes, and the immnity provisions
of Sections 850 and 850.2 were not intended to extend to such functions or
activities but only to property, ecuipment and facilities whose principal
function (like that of fire engines, pumpers, firve hydrants, ladder trucks,
etc.) is the prevention or suppression of fire.

A third example might be an sdministration building in a county park
in a mountainous area, or a btulldozer used by the county in construeting a
county road in the mountains. The chimney on the building and the exhaust
or: the bulldozer are regulred to be covered with spark arrester screens.
See PUB. RES. CODE §§ 4105, 4167 (and note that reference in these sections
to "person” includes public entities, PUB. RES. CODE § u4017). Noncompliance
would ordinarily be a possible basis of liability under both Section 815.6
and the dangerous condition sections; but present Sections 850.2 and 850 4
might be construed to grant Immunity, for spark arresters might be deemed to
be "fire protection facilities"”.

Section 850.5 thus clarifies the scope of Sections 850-850.h4.
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SEC. 24%. Secticn 850.5 of the Government Code is amended to read:

850.6. Vhenever a public entity, pursuant to a call for assistance
from ancther public entity, provides fire protection or firefighting
service outside of the area regularly served and protected by the
public entity providing such service, the public entity providing such
service is liable for any injury for which liability is imposed by
statute caused by its act or omission or the act or omission of its
employee ocecurring in the performance of such fire protection or fire-
fighting service. Notwithstanding any other law, the public entity
calling for assistance is not liable for any act or omission of the public
entity providing the assistance or for any act or omission of an employee
of the public entity providing the assistance; but the public entity
providing such service and the public entity calling for assistance may
by agreement determine the extent, if any, to which the public entity
calling for assistance will be reguired to indemnify the public entity

providing the assistance. Except as provide by agreement, nothing in

this section exonerates the public entity calling for assistance from

liability for an act or omission of itself or of one of its employees.

Comment. This eclarifying amendment ensures that the entity calling for

assistance is liable for its own negligent or wrongful acts to the extent

liability is imposed by statute, even though the entity providing firefighting

assistance may be concurrently liable or the act or omission causing the injury

may have been participated in by the employees of the latter entity. For

example, if the calling entity's fire chief directed (negligently) that one

of the ecalling entity's fire trucks should be driven by an employee of the

responding entity over a bridge known to both indlividuals to be incapable

e



of supporting the load, the calling entity should be liable (VEH. CODE
§ 17001) even though the act causing the damage (loss of bridge; injury

to bystander as bridge collapsed) was the act of an employee of the responding

entity.
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SEC. 25. Section 850.8 of the Govermment Code is amended to read:
850.8. {a) Any member of an organized fire departmentys-fire

profeesion-distriet; or other firefighting unit of either-ithe-Siste

ex-aRy-pozidicai-subdiviciony a public entity, or any employee of the

Division of Forestry, or any other public employee

when acting in the scope of his employment, mey transport or arrange
for the transportation of any person injured by a fire, or by a fire
protection operation, %0 & physician and surgeon or hospital if the

inJured person does not object to such transportation.

(b) Except as provided in subdivision {c), Weither neither a

public entity nor s public employee is liable for any injury sustained
by the injured person as a result of or in connection with sueh-srars-

portation any act or cmission under subdivision (a) or for any medical,

ambulance or hospital bills incurred by or in bsghalf of fthe injured
person or-for-any-other-damagess-but-a .

iEl__ﬁ public employee ie ligble for injury proximately caused by
his willful misconduct in transporting the injured person or arranging

for such transportetion.

Comrent. As originally enacted, this section wes substantially a reenact-
ment (with a few changes) of former Government Code Section 1957, and its
wording was not conformed to the terminology and definitional sections of the
Governmental Liability Act. The proposed amendments are intended to so
conform it and thereby to clarify its meaning.

Subdivision (a) is worded so that it applies to every public employee,

including members of volunteer fire companies serving public entities.
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Subdivision (b} has been reworded to make it clear that the entity is not
immaine for torts committed by third persons in their employ, e.g., a
negligent operator of a fire truck who crashes into the ambulance carrying
the fire vietim. The phrase, "any other damages" i1s omitted as unnecessary

in light of the broad definition of "injury" in Section 810.8.
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SEC. 26. Section 854.2 of the Goverument Code is amended to read:
854.2. As used in this chapter, 'mental institution" means any

medical facility, or identifiable part of any medical facility, used

primarily for the care or treatment of persons committed for mental

i1llness or addiction.

Comment. The insertion of the word, "medical", better correlates this
section with the definition of "medical facility" in Section 854. It also
seems desirable to make clear that the entire institution does not have to
be devoted to care and treatment of the mentally ill in order to come within

the definition, but that a ward or wing of a general hospital used for that

purpose will also qualify.
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SEC. 27. Section 854.4 of the Govermment Code is amended to read:

854 . 4. As used in this chapter, "mental illness or addiction"
means mental illness, mental disorder bordering on mental illness,
mental deficiency, epilepsy, habit forming drug addiction, narcotic
drug addiction, dipscmania or inebriety, sexwAal-psyshepathy mental

disease or defect or disorder which predisposes to the commission of

sexual offenses to a degree dangerous to the health and safety of

others, defective or psychopathic delinquency, or such mental abnormality

as to evidence utter lack of power to control sexual impulses.

Comment. This amendment changes the definition of "mental illness or
addiction" to reflect the abolition of the term "sexusl psychopath' by the
1963 Iegislature, and the substitution of the term "mentally disordered sex
offender"”. See WEIF. & INST. CODE § 5500. The anendment paraphrases the
statutory definition of the latier term as contained in the cited section.

In addition, it includes reference to "defective or psychopathic delinguency”,
a Tform of mental irresponsibility which is recognized by California law but
which was not explicitly mentioned in the original definition. See WELF. &

INST. CODE §§ 7050 et seq.
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SEC. 28. Section 854.0 is added to Chapter 5 of Part g of
Division 3.6 of Title 1 of the Government Code, to read:

854.6. As used in this chapter, "mental patient" means a
person who is in a mental institution for purposes of observation,
diagnosis, care or treatment for mental illness or addiction, or is

on parcle or leeve of absence from a mental institution.

Comment. This 18 a new section designed to clarify the scope of the
immunities created by Section 854.8. Section 854.8 provides that a public
entity (except where otherwise provided in the section) is not liable for
injuries by or to "any person committed or admitted to a mental institution”.
The quoted wording is not entirely clear. TFor example, it might not apply
to persons who were neither committed nor admitted, but had been temporarily
"placed” {see WELF. & INST. CODE §§ 704, 5512) or "held" (WEIF. & INST.

CODE § 705} or temporarily “"detained" {see WEIF. & INST. CODE §§ 5050, 5400)
pending commitment proceedings. Moreover, the requirement in Section 854.8
that the person be committed or admitted to a mental institution raises
doubts a5 to its applicsbility to mental patients on parole or leave of
absence, as authorized by law. see WELF. & INST. CODE §§ 5355.7 (marcotics
addicts), 5406 (inebriates), 6667 {defective or psychopathic delinguents),
6725.5-6726.6 (mentally ill persons). Yet, such parcled patients, or patients
on leave, would seem to come within the rationale of the mental patient
impunity, since the decision to parcle or grant a leave should not be in-
fluenced by fear of possible liability for injuries by or to the patient.
These ambiguities are cleared up by the addition of Section 854.6 and by the

use of the phrase "mental patient" in Section 854.8.
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SEC. 29. Section 854.8 of the Govermment Code is amended to read:
854.8. (a) Hotwithstanding any other provision of 3aw this part,
except as provided in subdivisiens-{bd;-f{e)-and-{d)-ef this section,
a public entity is not liable for:
(1) An injury proximately caused by amy-percen-ccrmitied-sr

admitted-to-a-mental-institukion a mental vpatient.

{2) An injury to amy-pereen-eemmitied-or-admnitted-te-a-mental

ingtitusien a mental patient.

(L) Nething in this sectlion affects the liability of a public
entity under Article 1 {commencing with Section 17000} of Chapter 1
of Division 9 of the Vehicle Code.

(c) Nothing in this section prevents a person, other than a

person- eonmitted-er-adnitied-to-a~mental-inssitusion mental patient,

from recovering from the public entity for an injury resulting from
the dangerous condition of public property under Chapter 2 (commencing
with Section 830) of this part.

(d) Nothing in this section exonerates a public employee from
liability for injury proximately caused by his negligent ﬁr wrongful
act or omission. The public entity may but is not reguired to pay
any Jjudgment, compromise or settlement, or may but i1s not reguired to
indemnify any public employee, in any case where the public entity is
immnre from liability under this section; except that the public entity
shall pay, as provided in Article L4 (commencing with Section 825) of
Chapter 1 of this part, any judgment based on a claim against a public

employee who is licensed, certificated or registered in one of the

healing arts under Pivisien-2-{eeommeneing-with-Sectien-500)-of-the

Pusiness-prd-FProfessicns-Cede any law of this state, or against a

public employee who, although not so licensed, certificated or registered,
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is engaged as a public employee in the lawful practice of one of

the healing arts, for malpractice arising from an act or cmission

in the scope of his employment, and shall pay any compromise or
settlement of a claim or action based on such malpractice to
which the public entity has agreed.

{(e) Nothing in this section prevents or limits the applica-

tion to this section of Article 1 {commencing with Section 814)

of Chapter 1 of this part.

Comment. The substitution of "mental patient" for the original
language in subdivisions (a) and (¢) merely utilizes the new definition
of "mental patient" in Section 854.6.

The other changes in this section are supported by the reasoning

advanced for the similar asmendments made to Section 84L4.6.
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SEC. 30. Section 855 of the Government Code is amended to read:

855. (a) Except as provided in Section 854.8, a public entity

that operates or maintains any medical facility that is subject to
regulation by the State Department of Public Health or the State
Department of Mental Hyglene is liable for injury proximately caused

by the failure of the public entity to provide adequate or sufficient
equipment, persomnel or facilities required by any statute or any
regulation of the State Department of Public Health or the State Depart-
ment of Mental Hygiene prescribing minimum standards for eguipment,
personnel or facilities, unless the public entity establishes that it
exercised reasonasble diligence to comply with the applicable statute

or regulation.

(b} Except as provided in Section 854.8, a public entity that

operates or maintains any medical facility that is not subject to
regulation by the State Department of Public Health or the State Depart-
nent of Mental Hygiene is liable for injury proximately caused by the
failure of the public entity to provide adequate or sufficient equipment,
personmel or facilities substantially equivalent to those required by any
gtatute or any regulation of the State Department of Public Heslth or the
State Department of Mental Hygleme prescribing minimum standards for
equipment, personnel or facilities applicable Lo a public medical facility
of the same character and class, unless the public entity establishes
that it exercised reasconable diligence to conform with such minirum
standards.

(e} HNothing in this section confers authority upon, or augments
the authority of, the State Department of Public Health or the State

Department of Mental Hygiene to adopt, administer or enforece any
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regulation. Any regulation establishing minimum standards for
equipment, personnel or facilitles in any medical facility operated
or maintained by a public entity, to be effective, mast be within

the scope of authority conferred by law.

Comment. The added cross-references, although not strictly necessary,

clarify the relationship of this section to the immnities in Section 554.8.
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SEC. 31. Bection B55.2 of the Govermment Code is amended to read:

855.2. Neither a public entity nor a public employee acting
within the scope of his employment is liable Tor interfering with the
right of an immate of a medical facility operated or maintained by a
public entity to obtain a judicial determination or review of the

legality of his confinement; but, except as provided in Section 854.8,

a public employee, and the public entity where the employee 1s acting
within the scope of his employment, is liable for injury proximately
caused by the employee's intentional and unjustifiable interference
with such right, but no cause of action for such injury Eay-be-eemmenced

shall be deemed to accrue until it has first been determined that the

confinement was illegal.

Comment, These amendments are similar to those made to Section 845.L4,

and are made for similar reasons.
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SEC. 32. Section 856 of the Govermment Code is amended to read:

856. (&) Neither a publie entity nor a public employees acting
within the scope of his employment is liable for any injury resulting
from determining in accordance with any applicable enactment:

(1) whether to confine a person for mental illness or addiction.

(2) The terms and conditions of confinement for mental illness or
addiction in a mediecal facility operated or maintained by a public
encity.

(3) Whether to parcle, grant a leave of absence to, or release a

pereon frem-eenfinemert confined for mental illness or addiction in a
medical facility operated or maintained by a public entity.

{b) A public employee is not liable for cerrying out with due
care a determination deseribed in subdivision (a).

{c) Nothing in this section exonerates s public employee from
liability for injury proximately caused by his negligent or wrongful act
or omission in carrying out or failing to carry out:

(1) A determination to confine or not to confine a person for
mental i1llness or addiction.

(2) The terms or conditions of confinement of & person for mental
illness or addiction in a medical facility operated or mainteained by a
public entity.

(3) A determination to parole, grant a leave of absence to, or

release a person frem-<onfirement confined for mental illness or
addiction in a medical facility operated or maintained by a public
entity.

{d) As used in this section, "confine” includes admit, commit,
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place, detain, and hold in custody.

Comment. Reference to "leave of absence” is recommended, since the
Welfare and Institutions Code appears to consider such leaves equivalent to
paroles. See WELF. & INST. CODE § 6725.5. Subdivision {d) has been added

to clarify application of this section to all cases within its rationale.
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SEC. 33. Section 856.2 of the Govermment Code is amended to read:
856.2. Neither a public entity nor a public employee is liable for
an injury casused by or to an escaping or escaped perseon-who-has-been

ecEmiESed-for-mental-illness-or-addicetion mental patient.

Comment. This amendment accomplishes fwo purposes:

First, by insertion of the words, "or to", it is clear that injuries
sustained by escaping or escaped mental patients are not a basis of liability.
Other jurisdictions have recognized that when a mental patient escapes as a
result of negligent or wrongful acts or omissions of custodial employees,
injuries sustained by the escapee as a result of his inability due to mental
deficiency or illness to cope with ordinary risks encountered may be a basis

of state liability. See, e.g., Callahan v. State of New York, 179 Misc 781,

4O NYS2a 109 (Ct Cl 1943), aff'd 266 App. Div, 1054, 46 NySed 104 (1943)

(frostbite sustained by escaped mental patient); White v. United States, 317

F2d 13 (hth Cir 1963) {escaped mental patient killed by train). It is not
certain whether the immnity provided by Section &54.8 for injuries to mental
patients would apply after an escape or even during one. Hence, to clarify
the rule, the immunity here should be expressly made to cover injuries to
escapees.

Second, by using the term, "mental patient", the scope of the immnity
ig clarified consistently with its rationale. "Mental patient" is defined
in Section 854.6. As so defined, it covers not only persons who were "committed"”
for mental illness or addiction, but also persons who after voluntary admission
are forcibly detained in a mental institution (WELF. & INST. CODE §§ 6602,

6605.1), persons held in emergency detention prior to commitment (WELF. & INST.
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CODE §§ 5050, 5050.3), and juveniles placed in medical facilities for
observation and diagnosis (WEIF. & INST. COLE §§ 703, 705). The raticnale
of the Immnity seems to cover all of these cases, and its application is

therefore made explicit.



SEC. 34%. Section 860 of the Govermment Code is amended to read:
860. As used in this ckapter, "tax" includes a taxy or assessmenty

and any fee or charge ineidental or related to the imposition, enforce-

ment or collection of a tax or sssessment.

Comrent. The words ''fee or charge" i1n this definition are somewhat
uncertain in meaning. The term "tax" has been generally regarded as synonymous
for most purposes with "assessment", and has been held to include such analogous
exactions as business license fees, sewer charges, and unemployment insurance

contributions. See Cowles v. City of Cakland, 167 Cal. App.2d Supp. 835, 344

P.2d4 1069 (1959), and cases there collected. Since the legislative purpose,
as set out in the Senate Committee Comment was to confer immunity for “dis-
cretionary acts in the administration of tax laws" (Sen. J., April 24, 1963,
p- 1895), it eeems advisable to clarify the meaning of the words "fee or
charge". Qtherwise, the immunities here might be construed to extend well
beyond the stated legislative purpose, and cover exactions that bear no
resemblance to taxes, such as filing fees, charges for transportation, water
or electricity, admission fees, rentals and concession fees, ete. The
amendment, however, clearly covers such exactions as delinguency penalties
and redemption fees which are incidental to tax administration, and were

thus probably within the original intent.

-~
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SEC. 35. Section 860.2 of the Govermment Code is amended to read:
860.2. Weither a public entity nor a publiec employee is liable
for an injury caused by:

(a) Instituting or prosecuting any judicial or administrative

proceeding or action for or incidental to the assessment or collection
of a tax.

(b} An act or omission in the interpretation er-applieatien of
any lest relating 4o a tax.

(c) Any act or omission resulting from an exercise of discretion

in the application, imposition, enforcement or collection of any tax.

Comment. As amended, this section appears to more faithfully reflect
the original legislative intent. As stated by the Semate Judiciary Committee,
that intent was to set forth an explieit application of the discretionary
immnity granted by Section 820.2, thereby granting immnity for "discretionary
acts in the administration of tax laws" and avoiding "the necessity for test
cases to determine whether the discretionary imminity extends this far."” Sen.
J., April 2k, 1963, p. 1895. But as originally drafted, this section was both
too narrow and oo broad to faithfully reflect this statement of iptent.

It was too parrow in that it limited the immunity to "instituting" tax
proceedings, but did not include their prosecution. It was too broad in that
it granted immunity for any "act or omission in the . . . application of any
law relating to a tax". Obviously, many acts in the application of tax laws
are not discretionary; hence the amendment limits the immunity to discretionary
acts, as in Section 820.2, to conform to legislative intent. And, even the
liability created by Section 815.6 {for failure to discharge a mandatory duty)
might be regarded as impliedly repealed by this section as to tax administration
matters, although no indication of legislative intent to do so appears.




SEC. 36. Section 860.l4 of the Govermment Code is amended to read:
860.L4. Nothing in this chapter affects any law relating-te

providing for refund, rebate, exemption, cancellation, amendment or

adjustment of taxes.

Comment. The expression, "providing for", is preferable to "relating to"
because the latter phrase is somewhat uncertain, and concelvably creates an
inconsistency in the statute that constitutes an invitation to litigation.

For example, in view of the broad definition of "law" in Section 811, and the
rather vague meening of "relating to", one might argue that the general pro-
visions of the Govermmental Liability Act itself, and judicial decisions
interpreting them, "relate to” tax administration and thus still apply, not-
withstanding Sections 860 and 860.2. Thus, a statute might impose a mandatory
duty on the county assessor to do a particular act relating to tax exemptions;
his negligent failure to perform it would be actionable under Section 815.6;
and this would make Section 815.6 a law that "relates to" exemption of taxes.
This line of reasoning would, of course, frustrate the legislative intent.

To avoid possible litigation on the point, the amendment here makes clear
that only those laws that provide for tax matters are within the scope of the

disclaimer provision.
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SEC. 37. BSection 895.2 of the Govermment Code is amended to read:
895.2. Whenever any public entities enter into an agreement, they
are jointly and severally liable upon any liability which is imposed by any
law other than this chapter upon any one of the entities or upon any
entity created by the agreement for injury caused by a negligent or
wrongful act or omission cccurring in the performance of such agreement.
Nothwithstanding any other law, if a judgwent is recovered against

a public entity for injury cause by an act or omission occurring in the

performance of an agreement, the time within which a claim for such in-

Jury may be presented to, or in the event that s claim was previously

presented to and acted on by the public entity the time within which ez

an action may be commenced against, any other ypublic entity that is
subject to the liability determined by the judgment under the provisions

of this sectlon beging to run when the judgment is-rendered becomes final.

Corment. The words, "by an act or emission occcurring,” have been added
to the second parasgraph in order to conform its language to that of the first
paragraph.

As originally written, both the time for presenting a claim and for
comiencing an action on it began to run from the same date--an obvicus incon-
sistency. This has now been cured. In addition, the indefinite expression,
"judgment is rendered", has been changed to the technically more precise

expression, "judgment hecomes fingl".



SEC. 38. BSection 905.2 of the Govermment Code is amended to read:
905.2. There shall be presented in accordance with Chapter 1
( commencing with Section 90C) and Chapter 2 {commencing with Section 910)
af this part all claims for money or damsges agalnst the State:
{(a} For which no appropriation has been made or for which no fund
is available but the settlement of which has been provided for by statute
or tonsgtitutional provision.
(b) For which the gppropriation wade or fund designated is exhausted.
{c) For money or damages (1) on express or implied contract, (2)

for an injury for which the State or an employee of the State is claimed

to be liable or (3) for the taking or damaging of private property for
public use within the meaning of Section 14 of Article 1 of the Constitution.
{d) For which settlement is not otherwise provided for by statute

or constitutional provision.

Comment. As enacted in 1963, subdivision (c){1)} of Section 905.2 followed
the wording of former Govermment Code Section 641 (enacted in 1959), which was
merely a reenactment of previous Govermment Code Section 16041 (enacted in
1945), and referred to claims for money or damages "on express contract’t
This limitation t6 express contract was first introduced into California law
in 1929, when the original statute authorizing suits against the state ((nl.
atats. 1893, Ch. 45, § 1, p. 57) was repealed and replaced by Political Code
Section 688. fThe 1893 act authorized suits in all types of contract situatioms.

See Chapman v. State, 104 Cal. 690, 38 Pac. 457 (1894). But, when Political

Code Section 688 was adopted in 1929 (Cal. Stats 1929, Ch. 516, § 3, p. 891),
the adjective "express' wmas inserted before "contract.' In 1931, the very

next regular session of the legislature, Section 688 was again amended, and
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"express' was deleted, apparently because of a legislative desire not to

adversely affect certain pending litigation. See Pacific Gas & Elec. Co. w.

State of (elifornia, 21k Cal. 369, & P.2d 78 (1931)}. But in 1933, by still

another amendment to Section €88, the adjective, "express", was again placed
in the statute before "conmtract.” (Cal. Stats. 1933, Ch. 886, p. 2299.

The significance of this history is that Section 688 not only related
to the presentation of claims, but was the sole statutory authorization for
suing the State on a rejected claim. BSince claims were only permitted on
"express contract,” suit could not be brought against the State on implied
contracts for want of consent by the State to be sued on such claims. See

County of Los Angeles v. Riley, 20 Cal.2d 652, 662, 120 P.2d 537 {1942);

Pacific CGas & Flec. Co. v. State of Celifornia, supra.

However, Section 945 of the Govermment Code, part of the 1963
Aect, now authorizes the State to be sued gererally, without limitation to
varticular types of actions. The State today thus may be sued on implied
contract claims. To limit the claim presentation requirement to express
contract claims thus creates one class of claims on which suits may be brought
against the State that are excused from the claim requirement, without any
apparent reason to make the exception. Of course, some implied contract claims
(such as an assumpeit claim founded on a conversion of the plaintiff's goods)
would probably be classified, for claim-presentation purposes, as claims
for money based on an "injury,' and thus within the claim reguirement of
subdivision (c)(2). But it is not clear that all such claims would be so
regarded; and in any event, the logical way to eliminate the problem is
to insert "or implied" into subdivision {c)}{1) as above.

The amendment to subdivision (c){2) is intended to eliminate any doubt
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that a claim must be presented, as a condition to suit against a State
employee, vhen the State is clearly not liable { Ll.e., is immne by statute)
although its employee may be liable. As originally enacted, it could be
argued that a claim need not be presented in such cases, and that suit
against the employer is thus not barred by Section 950.2 as a result of such
failure. This result, however, would frustrate the intent underlying Section

950.2.



SEC. 39. Section 910.4 of the Govermment Code is amended to read:

910.4. The board may provide forms specifying the information to
be contained in claims against the public entity. If the board provides
forms pursuant to this section, the person presenting a claim need not
use such form if he presents his claim in conformity with Sections 910
and 910.2. If-hBe-uses-ithe-form-provided-pursuant-to-this-seetion-and
eemplies-substantialliy-with-ite-requirencniay-he-shall-be-deened-to-have

ecmplied-with-Seetions-0i5-and-9316-2+ A claim presented on a form pro-

vided pursuant to this section shall be deemed to b2 in conformity

with Sections 910 and 910.2 if the claim complies substantially with

the requirements of the form or with the requirements of Sections 910
and 910.2.

Comment. The claim form prescribed by the State Board of Control (2 CAL.
ADMIN. CODE 8§ 631, 632.5) requires certain information that is not explicitly
required by Section 910, and also requires that the clalim be verified. As
this section was originally enacted, it might be possible for a claimant o
use the officially prescribed claim form but fail to verify it, or fail to
include required information. Prior to the enactment of the 1963 legislation,
lack of verification ordinarily was regarded as a fatal defect that could not

be cured by the doctrine of substantial complience. See, e.g., Peck v. City

of Modesto, 181 Cal. App 24 465, 5 Cal. Rptr. 482 {1960). C(mission of other
required date sometimes also was beyond cure by substantial compliance.

Taken literally, this section thus might resuli in a trap where the claimant
failed to comply with the form supplied, even though he fully complied with the
requirements of Sections 910 and 910.2. The amendment makes it clear that a
claim presented on an officially provided form--such as the State Board of
Control form--is sufficient if the information given satisfies Sectlons 910 and
010.2, even though it may not fully meet the requirements of the form itself

(e.g., may not be verified).
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SEC. 40. Section 910.6 of the Govermment Code is amended to read:
910.6. (a) A claim may be amended at any time before the expira-
tion of the period designated in Section 911.2 or before fimal action
thereon is teken by the board, whichever is later, if the claim as
amended relates to the same transaction or occurrence which gave rise to
the original claim. The-sreadment-shall-be-eonsidered-a-part-of-the-original

elaim-for-all-purpeses- For all purposes the claim as amended shall be

considered the original claim as presented.

(b) A failure or refusal to amend a claim, vwhether or not notice of
insufficiency is given under Section 910.8, shall not constitute a defense
to any action brought upon the cause of action for which the claim was
presented if the court finds that the claim as presented complied sub-
stantially with Sections 910 and 910.2 or a form provided under Section

910.4,

Comment. This amendment is designed to make it entirely clear that an
smended claim is subject to (1) the substantial compliance doctrine of Section
910.6(b), {2) the notice of insufficiency procedure of Section 910.8, and
(3) the waiver rule of Section 911. Each of the cited provisions refers to
the "claim as presented" as the object of the indicated procedural rules. It
ig believed that no change in legislative intent will result from the amendment;
but there is a possibility that the phrase "claim as presented" in Sections
910.6(b), 910.8 and 911 will not remdily be understood by counsel to include
an amended claim. PRubt since the 45 day period for board action begins to run
from the presentation of the amendment (GOVT. CODE § 912.4), it seems evident
that the notice of insufficiency, substantial compliance and waiver rules were
intended to cover amended clalms to the same extent as original claims as

presented. -68-



SEC. 41. Section 9i1.% of the Govermment Code is amended to reed:

911.%. (2} When a claim that is required by Section 911.2 to be
presented not later than the 100th day after the accrual of the cause of
action 1s not presented within such time, a written application may be
mede to the public entity for leave to present such claim.

i}l The applicatlion shall be presented to the public entity as
provided in Article 2 {commencing with Section 915) of this chapter
within a reasonable time not to exceed one year after the sccrusl of the
cause of action and shall state the reason for the delay in presenting

the claim. The proposed claim shall be attached to the application.

Comment. The division of this section into two subdivisions is solely
for the purpose of emase of cross-reference in Section 930.4% (a new section
recormended for adoption infra) and in Section 935 {for which an smendment 1s

recommended infra), where the late claim procedure is incorporated by reference.
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SEC. k2. Seetion 912.1 is added to Article 1 of Chapter 2
of Part 3 of Diwvision 3.6 of Title 1 of the Govermnment Code, to read:

912.1. If an application for leave to present a claim is granted
by the court pursuant to Section 912, and the court finds that the
denial of the application by the board was without substantial
justification, the court may require the public entity to pay to the
applicant the emount of the reasonable expenses incurred in obtaining
the order, including a reasonable attorney's fee. If the application
is denied by the court, and the court finds that it was made without
substantial justification by the applicent, the court may reguire the
applicant to pay to the public entity the smount of the reasomble
expenses incurred in opposing the application, including a reasonable

attorney's fee.

Comment. This section is new. Section 912, which immediately precedes
this section, authorizes the superior court to grant late claim applications
after they have been denied by the public entity, provided specified
circumstances are shown to exist. Section 912,1 is designed to reduce the
volume of applications to the courts by discouraging denisls by the governing
boards of late claims applications and by msking applications to the court
after denial more risky. It is based on Code of Civil Procedure Saction

2034({a) (relating to motions to campel discovery).
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SEC. 43. Section 912.4% of the Government Code is amended to read:
912.4. The board shall act on a claim in the manner provided in
Section 912.6 or 912.8 within 45 days after the claim has been presented.

If a claim is amended, the board shall act on the amended claim within
45 deys after the amended claim is presented. The claimant and the board
may extend the period within which the board is required to act on the
claim by written agreement made .(E'l before ar-afier the expiration of

such period or (b) after the expiration of such,period if an action tased

on the claim has not been commenced and is not yet barred by the period

of limitations provided in Section 945.6. If the board fails or refuses

to act on & claim within the time prescribed by this section, the claim
shall be deemed to have been relected by the board on the last day of
the period within which the board was required to act upon the claim.
If the period within which the board is required to act is extended by

agreement pursusnt to this section, whether made before or after the

expiration of such period, the last day of the period within which the
board is required to act shall be the last day of the period specified

in such agreement.

Comment. This amendment makes it clear that an agreement extending the

board's time to act on a claim, if made after the end of the 45 days allowed

by the Act, must be entered into before the action has commenced or is barred

by limitations {the six month's period allowed after rejection by Section

9k5.6). It seems appropriate to conform this section, in this respect, to

Section 913.2, which allows previcusly rejected claims to be reconsidered and

settled before they are barred by limitetions. In addition, 1if an action on
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the claim had been commenced, a reopening of the matter with a new period
for board consideration would create anoralous problems for the court and
litigants, perhaps resulting in dismissal of the action for prematurity,

because the agreement for further consideration would mullify the previous

rejection on which the action was predicated.
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SEC. 4. Section 930 of the Goverrnment Code is amended to read:

930. The State Board of Control may, by rule, authorize any state
agency to include in any written agreement to which the agency is a party,
provisions governing (a) the Presentation, by or on behsalf of any party
thereto, of any or all claims which are required to be presented to the
board arising out of or related to the agreement and (b) the considera-
tion and payment of such claims. A-elaims-precedure-established-by-an
agreement-made-pursuant-to-this-ceetion-enelusively-governs-the-elaims-to
Whieh-it-relateey-eucepi-that-Seetions-Glivi-$6-912.24-inelusivey-avre
epplieable-to-ail-eueh-elaims~ As used in this section, "state agency”
means any office, officer, department, division, bureau, board, commission
or agency of the State claims against which are paid by warrants drawn

by the Controller.

Comment. See the Comment to Section 930.2.
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SEC. 45. Section 930.2 of the Covermment Code is amended to read:

930.2. The governing body of a local public entity may ineclude
in any written agreement to which the entity, its governing body, or any
board or employee thereof in an official capacity is a party, provisions
governing the presentation, by or on behalf of any party thereto, of ény
or all claims arising out of or related tc the agreement and the con-
sideration and payment of such claims. The written agreement mey incorporate
by reference claim provisions set forth in a specifically identified
ordinance or resclution theretofore adopted by the governing body. A
einims-procedure-ectabiished-by- an-agrecrent-rurevant~to-this-seesion-ex-
elusively-goveras-the-elaims-$o-whieh-i-relntesy-exeepi-that-Beetions

O i~l-$6-G12-2y-inelusive;-are-applieable-4e-all-gueh-claims.

Comment. The amendments to Sections 930 and 930.2 are necessary to
conform these sections to the proposed language of new Section 930.k, infra,
vwhich states in more detail exactly how the "late claim" procedure of Sections
911.4 to 912.2 applies to claims governed by contractusl procedures here

authorized.
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SEC. 6. Section 930.4 is added to Chapter 5 of Part 3 of
Division 3.6 of Title 1 .of the Government Code, to read:

930.4. 4 claims procedure established by agreement made
pursuant to Section 930 or Section 930.2 exclusively governs the
claims to which it relates, except that:

(a) The procedure so prescribed mey not require a shorter
time for presenteation of any claim than the 100th day after the
acerual of the cause of action to which the claim relates.

{b} The procedure so prescribed may not provide a longer
time for the board to take actiom upon any claim than the time
provided in Section 912.h4.

(¢) The procedure so prescribed may not authorize the con-
gideration, adjustment, settlement, allowance or payment of a
claim by any clsims board, employee or commission of a local
public entity contrary to the provisions of Section 935.2 or
935.4 or by any state agency contrary to the provisions of Section
935.6.

(d) When a claim required by the procedure to be presented
within a period of less than one year after the accrual of the
cause of action is not presented within the required time, an
application may be made to the public entity, and if denied by it,
to the superior court, for lesve to present such claim. Subdivision
(b) of Section 911.4 and Sectioms 911.6 to 912.2, inclusive, are
applicable to all such ¢laims, and the time specified in the agree-
ment shall be deemed the "time specified in Section 911.2" within

the meaning of Sections 911.6 and 912.
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Comment. Section 930 4 is new. Its purpose is to spell out clearly
the limitations on contractual claims procedures, and to clarify the
application of "late claim" procedure to such claims.

Subdivision (a) is based on Section 935 (which authorizes local
claims procedures to be set up for claims exempt from statutory procedures),
with one modification. Section 935 forbids local claims procedures prescribed
by ordinance or charter to require presentation times less than the 100
days and one year times provided by Section 911.2. Where the procedures
are set by contract, however, there seems to be no good resson why presenta-
tion times of less than one year should not be permitted for contract claims
or for claims of injury to real property (the two types of claims chiefly
under the one year requirement of Seetion 911.2). On the other hand, _some
of the clalms that may be the subject of contractual procedures under Section
930 and 930.2 will be tort claims--for these contractual procedures may apply
te any claims "arising out of or related to the agreement”. In the interest
of uniformity of policy, and to prevent the setting of an excessively short
presentation time by a "small print"” clause in a contract form prepared by
the public entity, the 100 day period of Section 911.2 is declared a minimum
even for contractual procedures. Thus, the claimant will know that he
always hags at least 100 days in which to present his claim, whether it is
governed by the statutory rule of Section 911.2, or by the contractual
procedure of his agreement with the entity under Section 930 or 930.2, or
by a local ordinance or charter provision pursuvant to Section 935.

Subdivision (b) is based on Section 935 without substantive change.
This subdivision makes all claims subject to a uniform rule governing the

period of time for their consideration and disposition.
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Subdivision (c} is designed to prevent the frustration, by a claims
procedure established by agreement, of the limitations on administrative
claims settlements provided in Section 935.4 ($5,000 1imit for local entity
in absence of charter authority to go higher) where applicable or Section
935.6 ($1,000 for state agency).

Subdivision (d) mekes more explicit how the "late claim" procedure
applies to contractual claims proceedings. As originally enmacted, the
statement that "Sections 911.4 to $12.2, inclusive, are applicable"
involved problems of interpretation, for those sections all were framed in
terms of the time limits set by Section 911.2. Subdivision {(d) clears up

these difficulties.



SEC. 47. Section 930.56 is added to Chapter 5 of Part 3 of
Division 3.6 of Title 1 of the (Jovernment Code, to read:

930.6. A claims procedure established by agreement made
pursuant to Section $3C or Section 930.2 may include a requirement
that a claim be presented and acted upon as & prerequisite to suit
thereon. If such reguirement is included, any action brought against
the public entity on the claim shall be subject to (a} the limitations
of time for commencement of an action provided in Section g45.6 and

(b) the limitations on scope of an action provided in Section 9h46.

Comment. Section 930.6 1s new. It is based in part on Section 935.
Its purpose is to make clear the application of the & month statute of
limitations, and the general rules limiting suit on a claim to the portion
of the claim rejected by the board and not waived by the claimant. Under
exlsting law, it appears that pricr rejection could be demﬁnded as part
of & contractual claims procedure. But the six month period of limitations
does not apply (since Section 945.6 is limited in terms to claims governed
by the statute), nor do the limitations on scope set out in Section 9k6
(which are likewise restricted to claims covered by the statute). The
ordinary statute of limitations thus is applicable. See Section 945.8.
But the normal pericd of limitations might extend the period for suit unduly
long--since prior rejection would mark the commencement of the period for
suit. The basic policy of limiting actions to those brought within é months
after rejection seems spplicable to contractual claims, however; and in the
interest of uniformity, it seems appropriate to require adherence to the
& month rule here. Similarly, when prior rejection is a required procedural
prerequisite, it would seem best to require adherence to the same uniform
rule limiting suit to the rejected portion of the claim. This section will
accomplish both purposes and rake the procedure more nearly uniferm for all

claims. -78-



SEC. 4. Section 935 of the Government Code is amended to read:

935. Lgl Claims against & local public entity for money or
damages which are excepted by Section 905 from Chapter 1 {commencing
with Section 900) and Chapter 2 {commencing with Section 910) of this
part, and which are not governed by any cther statutes or regulations
expresely relating thereto, shall be governed by the procedure pre-
scribed in any charter, ordinance or regulation adopted by the local
public entity.

(b) The procedure so prescribed may include a requirement that
a claim be presented and acted upon as & prerequisite to suit thereon;

bet. If such requirement is included, any action brought against the

public entity on the claim shall be subject to (1) the limitations of

time for commencement of an action provided in Section 945.6. and (2)

the limitations on scope of an action provided in Section 946.

{¢c) The procedure so prescribed may not require a shorter time

for presentation of any claim than the time provided in Section
911.2 mer .

(3) The procedure so prescribed may not provide a longer time

for the board to take action upon any claim than the time provided in

Section 912 .4y  azd-Geetions -Glk-k -to-G12 -2, -inchostve; are-appiieabie-te
ali-eladws-governed-tkereby o L )

(e) When a claim requiréd by the ‘procedure to be presented ~
within & period of less than one year after the accrusl of the cause

of action is not presented within the required time, an application

way be made to the public entity, and if denied by it, %0 the superior

court, for leave to present such eclaim. Subdivision (b) of 911.% and

Sections 911.6 to 912.2, inclusive, are appiicable to all such claims,

-7G-



and the time specified in the charter, ordinance or regulation shall

be deemed the "time specified in Section 911.2" within the measning of

Sections 911.6 and 912.

Comment. This amendment is designed to make appliceble to claims
governed by local charter or ordinance provisions the same basle policies
suggested to be incorporated expressly into the act with respect to claims
governed by contractual claims procedures. See the amendments to Sections
930 and 930.2, and new Sections 930.4 and 930.6, supra.

The adoption of this amendment and the provisions referred to above
will - both clarify and make more uniform the claims law, since it will
be clear that:

(1) A1) claims, whether under statute, comtract procedures or local
charter or ordinance procedures, are subject to not less than a 100 day
presentation pericd.

(2) A1l claims will likewise be subject to a maximum of 45 days
during which the board may act, unless extended by agreement.

(3) 1r prior presentation and rejection is required as .a prerequisite
to suit, 211 elaims will be subject to the uniform 6 month period of
limitation,

(4} When the time for presentation is less than: one year, all claims

will be subject to the liberal "late claim" procedures.



SEC. 49. Section 943 of the Govermment Code is amended to read:
OL3. This part does not apply to claims or actions against the

Regents of the University of California or against an employee or

former employee of the Regents.

fomment. “This part" includes the procedural provisions governing
actions againet public employees, as well as actions asgainst public entities.
Yet, as enacted, this section only declares the provisions in question
inapplicable to claims or actions against the University, thereby leaving
them applicable to claims and actions against University employees.

Specifically, it seems reasonably plausible that, as enacted, an
employee of the University might rely on the application to him of:

(1) Section 950.6, which provides a short six-month period for com-

mencing an action on a claim following its rejection. (It should te noted
that although a claim is not required to be presented to the University as
a8 condition to suit, a claimant might voluntarily present one or might
present one in ignorance of the fact that the University is exempt from the
claim presentation rule. Whatever the reason, once a claim has in fact
been presented, Section 950.6 appears to provide a prior rejection require-
ment as a condition to suit, and the si# months period of limitations.)

(2) Section 951, which requires the posting by the plaintiff of an
undertaking for costs in an action against a public employee, whenever the
employing entity provides a defense and demands the undertaking. (The
University is under the same duty to provide a defense as every other public
entity. See Sections 995-996.6.)

As the present section now stands, it creates uncertainty whether the
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provisions of Sections 950.6 and 951 apply to University employees, for
those two sections were drafted on the assumption that comparable procedures
did apply to the defendant employee's employer-entity. The revised section
precludes that assumption and mekes it clear that Sections $950.6 and 951

do not apply to University eeployees.
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SEC. 50.  Section 945.4 of the Government Code is amended to
read:

945k, Except as provided in Section 9%5.5, no suit for money

or damages may be brought against a public entity on a cause of action
for which a claim is required to be presented in accordance with
Chapter 1 (commencing with Section 900) and Chapter 2 (commencing

with Section 910} of Part 3 of this division until a written claim
therefor has been presented to the public entity and has been acted
upon by the board, or has been deemed 1o have been rejected by the

board, in accordance with Chapters 1 and 2 of Part 3 of this division,

Comment, This amendment direets attention to the exception to Section

945.4 that is stated in Section 945,5,
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SE¢. 51. Section 945.5 of the Government Code is repealed.

H5.5. . Hhere provisicn -is made by Luior cthorvise -bhas 0o -swit
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of -any suctr chain ~shatk ot be requtred.-

Comment, Section 945.5 is replaced by a new Section 945.5. See the

Comment to new Section 945,5.
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SEC, 52, Section 945.5 is added to the Goverrment Codﬂ;
to read:

945.5. (a) Where provision is made by or pursuant tc law that
no suit mey be brought against a public agency as defined in Section
53050 unless and until a claim is presented to the agency, the failure
to present a claim or an application for leave to present a lats claim
does not constitute a bar or defense to the maintenance of a suit
against such public agency if, during the 90 days immediately
following the accrual of the cause of action:

(1) o statement pertaining to the public agency is on file, or
is placed on file, in the Roster of Public Agencies in the office of
Seeretary of StateAand of the county clerk of each county in which the
public entity then maintains an office, as required by Section 53051; or

(2} A statement or amended statement pertaining to the public
agency is on file, or is placed on file, in the Roster of Public Agencies
in the office of Secretary of State and of the county clerk of each
county in which the public agency then maintains an office, but the
information contained therein is inaccurate or incomplete or does not
substantially conform to the requirements of Section 53051.

(t) On any question of fact arising within the scope of paragraphs
(1) and (2) of subdivision (a), the burden of proof is upon the public
BZENCY.

(¢} A suit brought pursuant to this section, without prior presenta-
tion of a claim, must be commenced within one year after the acerual of

the cause of action,

Comment. This section replaces present Section 945.5. As originally

enacted in 1963 as a part of a State Bar legislative program, Section 9h5.5
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contained a number of ambiguities which the new section seeks to resolve.
The operative language of the original section provided that when a public
agency "has failed to file [with the designated officials] the information
required to be filed under Section 53051, then and in such event the
presentation of any such claim shall not be required." Problems created
by this language, and the solutions provided by the new section, include:

1. The original version did not make it clear when the public agency's
failure to file was to be operative (i;g;, vhen the cause of action
accrued, when the action was commenced, or when an effort to present a
claim was undertaken?). 4And what if the entity, although in default when
the cause of action accrued, later complied with Section 53051 before the
plaintiff attempted to present his claim? Or what if the agency was in
compliance when the time for presenting a claim expired, but thereafter
failed to keep its statement for the Roster up to date, as required by
Section 53051, and it was thus not in ccmpliance when the plaintiff
ccmenced his action?

Questions of this sort are resclved by the new section by making the
operative period of time the 90-day period after the accrual of the claim.
If, during this peried, the public agency is not in compliance with the
Roster procedure, presentation of a claim is excused. The entity, however,
may ccmply at any time during the period; but, if it does, the injured
person may then present his claim, The rule thus proposed, it will be
roted, applies to both "100-day” and “"l-year" claims in the interest of
certainty and encouragement of diligence. By checking the Rosters at the
end of 90 days, the plaintiff can always determine whether he must present

a2 claim or not within the remaining 10 day or 275 day period (depending on

_86-



the kind of claim asserted) available for that purpose., Moreover, he

he need have nc concern that the public agency may thercafter file the
required statements--perhaps on the last day for presentation of the claim
or of an application for leave to present & late claim--and then contend that
nonpresentation bers suit. Since the purpose of the Roster appears to be

to give official notice of where and to whom the claim may be presented, 90
days is a reasonable basis for estopping the public agency from relying on
the claims procedure; while compliance with the Roster procedure within the
90 days would fulfill its purpose, thereby curing any default as of the

time the cause of action accrued without prejudice to the claimant.

2. The original version of Section 945.5 did not make clear what
deficiencies would constitute 2 "failure to file . . . the information required,"
other than the total absence of a statement, The problerm wag particularly
acute in that Section 53051 expressly required the public agency to present
an amended statement within 10 days after any change in the relevant facts.
What if the Roster statement was up-to-date when the cause of action
accrued, but dus to a change of facts had become out-of-date by the time
the claimant attempted to present a claim? Or, conversely, what if it was
accurate when the time to present a claim expired but prior thereto was
defective or incomplete?

The new section resolves these kinds of problems by relating the
sufficiency of the Roster statement to the 90-day period, and excusing
compliance with the claim presentation requirement only if the defect {which
must be a "substantial” one) existed throughout the entire GO days. This
tends to carry out the purpose of the Roster requirement to give fair notice
but does not adversely affect the rights of claimants in any meaningful
sense.
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3. Unlike the original version, which was silent on these points, the
new section expressly places the burden of proof of carpliance with the
Roster procedure on the public agency (which has the evidence readily
at hand), and declares a special one year statute of limitations in order

to premote the policy of early disposition which undergirds the claims

procedure,
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SEC. 53. Section 945.6 of the Government Code is amended to read:
945.6. (a) Except as provided im subdivision (b), any suit
brought against a public entity on & cause of action for which a
claim is required to be presented in accordance with Chapter 1 (com-
mencing with Section 900) and Chapter 2 (commencing with Section 910)
of Part 3 of this division must be commenced within six months after

the date the claim is acted upon the board, or is deemed to have been re-
jected by the board, in accordance with Chapters 1 and 2 of Part 3 of
this divisicn.

{b) Vhen a person is unable to commence & suit on & cause of
action deseribed in subdivision (a) within the time prescribed in that
subdivision because he has been sentenced to imprisonment in a state

prison, suzk-suit-mmst-be-eommenced-within the time limited for the

commencement of such suit is extended to six months after the date

that the civil right to commence such action is restored to such

person, except that the time shall not be extended if the public entity

establishes that the plaintiif falled to make a reasonable effort to

commence the suit, or to obtain a restoration of his civil right to do

50, before the expiration of the time prescribed in subdivision (a).

(c)} A person sentenced to imprisomment in & state prison ray not

commence suek & suit on a cause of action described in subdivision (a)

unless he presented a claim in accordance with Chapter 1 ( conmencing
with Section 900} and Chapter 2 (commencing with Section 010) of Part

3 of this division wWizthin-the-sime-precerikbed-therein.

Comment. Although receipt of & sentence to imprisomment in a state
prison constitutes the operative fact making effective a loss of civil

rights {see PENAL CODE § 2600), this section as enacted provided no standards
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for determining when failure to sue within the G month period could be

said to be "because" of the sentence. As amended, the section regquires

at least some effort on the part of the claimant to commence his action within
the ordinary € month period of limitations as a condition to enjoyment of
the extended period of limitaticns for claimants whe have loet their ecivil
rights. As originally enacted, this section gave the same extended period
of limitations to the plaintiff who lost his civil rights towards the end of
the six month period and to the claimant whose cause of action ascerued after
his civil rights had been lost (i.e., while he was awaiting the outcome of
an appeal from the conviction, or was in prison, or was on parole). Yet,

in each case, the extension was predicated on the statutory requirement that
his inabllity to sue must be "because" he had been sentenced to prison. The
amendment seeks to clarify this causal relationship, by defining it in terms
of whether the claimant had made & reasonable effort to commence the action
or obtain a restoration of his civil right %o do so. Since the facts would
ordimarily be a matter of public record, it seems fair to place the burden
of proof on the public entity to establish the claimant's ineligibility for
the extension of time.

The Penal Code contemplates that a prisoner may apply for a limited
restoration of ecivil rights. See PENAL CODE §§ 2600 (limited restoration
by Jjudge between time of sentencing and time convicted person actually com-
mences to serve sentence), 2601 {limited restoration by Adult Authority
during imprisomment), 3054 {(limited restoration by Adult Authority to
paroclee}.

The last sentence has been recast as &8 new subdivision, witb appropriate

revording in the interest of clarity. The last five words are .
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deleted hecause they are redundant and because they tend to invite a
contention that the prisoner's claim rust be presented within the 100 day
or one year periods of "time prescribed" in 911.2, and that the late

claim procedures do not apply. Although this contention probably would be

rejected, it seems advisable to delete the basis for it.
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SEC. 54. Section 945.8 of the Government Code is amended to read:
945.8. Except where a different statute of limitations is

specifically applicable to the public entity, and exXcept as provided

in Sections 930.6 and 935, any action against a public entity upon a

cauge of asction for which a claim is net required to be presented in
accordance with Chapter 1 (commencing with Section 900) and Chapter

2 {commencing with Section 910) of Part 3 of this division must be
comrenced within the time prescribed by the statute of limitations

that would be applicable if the action were brought against & defendant

other than a public entity.

Comment. This amendment conforms Section 945.8 to the proposal, inecor-
porated in the language of new Section 930.6 (applicable to elaims procedures
established by agreement) and amended Section 935 {applicable to claims
procedures establlished by local charter br ordinance), that the maximum
period of limitations for commencement of an action on a rejected claim
should be uniformly set at & months (except for plaintiffs without civil
rights). Amended Sections 930.6 and 935 both so provide. They should thus
be expressly indicated in the present section as exceptions to the rule
provided in Section 945.8, making the ordinary statute of limitations

applicable.
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SEC. 55, Section 947 Of the Government Code is amended to
read:
947, (a) At any time after the filing of the a cemplaint,

counterclaim or cross-complaint in any action against a public

entity, the public entity mey file and serve a demand for a written

undertaking on the part of each plaintiff, counterclaimant or

cross-complainant as security for the allowable costs whiech may

be awarded against such plaintiff, counterclaimant or cross-

ccmplainant. The undertaking shall be in the amount of one hundred
dollars {$100), or such greater sum as the court shall fix upon good
cause shown, with at least two sufficient sureties, to be approved

by the court. Unless the plaintiff, counterclaimant or cross-

ccmplainant files such undertaking within 20 days after service of

8 demand therefor, his action, counterclaim or cross-complaint

shall be dismissed,
(b) If judgment is rendered for the public entity in any

action against it, whether on a complaint, counterclaim or cross-

ccmplaint, the costs and necesgary disbursements allowablao-asosis

incurred by the public entity in the action, if allowed by the court,

buk-in-ne-cvant-lass.than-£ifiy--dollars-{$50} shall be awarded against

each plairtiff adverse party, but in no event less than fifty ($50)

dollars.
(¢) This section does not gpply to an action cchmeneed in a
small claims court. i

Comment, This amended version of Section 947 is designed to accomplish

two objectives:



(1) Tt makes clear that an undertaking mzy be required when the
action is brought against a public entity by way of counterclaim or
cross-complaint. Unless this is made explicit, it is doubtful that the

courts would apply this section to cross-demands. Cf. 5Shrader v. Neville,

34 €al.2d 112, 207 P.2d 1057 (1949). Yet the policy of the rule seems
to apply to cross-demands.

(2) It makes it clear that the $50 minimum award only obtains when
some costs are awarded, and that an award of costs is not mandatory but
is governed by the same rule as in other cases., Cf. CODE CIV, PROC,

§ 1032(c).
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SEC. 56. Section 950.2 of the Government Code is amended to
read:

950.2. (a) Except as provided in Section 950.4, a cause of
action against a public employee or former public employee for injury
resulting from an act or cmission in the seope of his employment
as a public employee is barred if an action against the employing public
entity for such injury is barre@i

Lil Under Secticn 9héi or ia-harred

(2) Because of the failure {a) to present a timely or sufficient

written claim to the public entity in conformity with Sections 910

to 912.2, inclusive, or such other claims procedurs as may be

applicable; or {&)

(3) Because of the failure to commence the action within the

time specified in Section O45.5 or 9Lk5.6, as the case may be,

(b} Tmmunity of the public entity frem liability does not

excuse the plaintiff frcm satisfying the conditions provided in this

section,

Comment. The addition to subdivision (a)(2) of the amended section
makes it clear that even when a claim is, in fact, presented to the entity,
an action against the employee is not necessarily permitted by this sectiomn.
The claim must, in addition, be timely and sufficient. Aas originally
enacted, it might be contended that the section barred suit against an
employee only when no claim of any kind was presented to the entity. This
contention appears to be contrary to ths legislative intent, and presumably
would be rejected by the courts. Iu seems advizabls to avoid doubts by
making the rule explicit: & clain iﬁsufficient or too late to support an
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action against thz entity will not support one cgainst thz erployee.

Reference to "other claims procedurs"

makes the rule applicable to
contractual claims procedures tsee Sections 930 ot seq.)} and local ordinance
or charter claims procedurs (see Section 935).

The revision of subdivision (a)(3) conforms Section 950.2 to
Section 945.5, The result of this revision is that an action against
a public employee of a public agency that has failed to comply with
the Roster of Public Agencies procedure must be commenced within the
one-year period allowed by Section 9&5.5(0), Just as an action against
an employee of a complying agency would have to be ccmmenced within the
six-month period allowed by Section 945.6,

Subdivision (b) of the amended section clarifies the application of
this section when the employing entity is immune from liability., As
enacted, it vould be argued thet presentation of a claim to a public entity

that is clearly immune would be a useless act which is impliedly excused,

since the law does not require idle acts. CIVIL CODE § 3532.

_96-
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SEC. 57. Bection 950.4 of the Government Code is amended to
read:

950.4, 4 cause of action against a public employee or former
public employee is not barred by Section 950.2 if the plaintiff pleads
and proves that he d4id not know or have reason to know, within the
period preseribed for the presentation of a claim to the employing
public entity as a condition to maintaining an action for such

injury sgainst the employing public entity, as that period is

prescribed by Section 911.2 or by such other claims procedure as

may be applicable, that the injury was caused by an sct or omission

of the public entity or an employee thereof.

Comment. As originally enacted, it was not clear from this section
whether the plaintiff was required to prove lack of notice of the public
employment status of the defendant during the 100-day claim presentation
prericd or during the entire pesriod, up to one year in duration, during
which a "late claim" apnlication could be submitted. Construed liberally,
the period prescribed for the presentaticn of & claim could well be deemed
to include the "late claim" period as well. Yet, such interpretation would
tend to frustrate what appears to have been the legislative intent to make
the presentation of a claim unnecessary if the plaintiff had no notice of
the public employment status of the defendant during the 100-day period,

This section also, of course, relates to claims within the one year
presentation period of Section 911.2. But as to them it presents no special
pfoblems, for the late claim procedure does not apply in such cases.

The reference to "such other claims procedures as may be appliceble"
is designed to take into account contractual procedures or procedures

lawfully established by local ordinance or charter.
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SEC. 58. Section 950.6 of the Government Code is amended to
read:

§950.56., When a written claim for money or damages for injury
has been presented teo the employing public entity:

(a) A cause of action for such injury may not be maintained
against the public employee or former public employee whose act or
omissiocn caused such injury until the claim has been rejected, or
has been deemed to have been rejected, in vhole or in part by the
public entity.

(b} A suit against the public employee or former public .
employee for such injury must be commenced within six months after
the date the claim is acted upon by the board, or is deemed to have
been rejected by the board, in accordance with Chapter 1 (commencing
with Section 900) and Chapter 2 {cormencing with Section 910) of Part
3 of this division ewy-whewe ,

(c) wWhen a person is unable to commence the suit within sush EEE

time prescribed in subdivision (b) because he has been sentenced to

imprisomment in a state prison, sweh-suii-must-be-ecemernead-within

the time limited for the commencement of such suit is extended to six

months after the date that the e¢ivil right to commencs such action is

restored o such person, except that the time shall not be extended if

the public employse or former public employee establishes that the

plaintiff failed to make a reasonable effort to commence the suit, or

to obtain a restoration of his civil right to do so, before the

expiration of the time prescribed in subdivision (b).
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Comment. This amendment conforms the present section to the amended
version of Section 9L5.6, and likewise requires a showing of reasonable
effort as a condition to obtaining the benefit of the extended period of
limitations for commencement of an action when the plaintiff has lost

his civil rights by imprisomment or sentence thereof.
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SEC. 59. BSection 951 of the Government Code is amended to
read:
951. (2) At any time after the filing of #he a complaint ,

counter-claim or cross-complaint in any action against a publie

erployee or former public employee, if a public entity undertakes

to provide for the defense of the aedien employee or former

employee, Ithe attorney for the public smployee may file and serve
a demand for a written underteking on the pvart of each plaintiff,

counterclaimant or cross-complainant as security for the allowable

costs which may be awerded against such plaintiff, counterclairant

or cross-complainant. The undertaking shall be in the amount of

one hundred dollars ($100), or such greater sum as the court shall
fix upon good causs shown, with at least two sufficient suretias, io

be approved by the court, Unless the plainiiff, counterclaimant or

cross-complainant files such undertaking within 20 days after service

of the demand therefor, his action, counterclaim or cross-complaint

shall be dismissed,
{v) If Judgment is rendered for the public employee oy former

rublic employee in any action, whether on a corplaint, counterclaim

or cross-complaint, where @ public entity is not a party to-the-action

thereto but undertakes to provide for the defense of the agiion public

employee or former employee, the allowakle costs and necessary disbursements

incurred in defending *he.-action against the camplaint, counterclaim

or cross-complaint, if allowed by the court, but-in-ne-evert-less

than fiffy-dellars {$50) shall be awarded against each plaintiff

adverse party, but in no event less than fifty dollars ($50).

(c) This section doess not apply to an action commenced in a spall
claims court.

Comment. These arendments conform this section to the amended version
of Section 947, and are supported by similar reasons. See the Comment to

Section 947, ~100-



SEC. 60.. Section 955.4 of the Govermment Code is amended to
read:

955.4. Except as provided in Sections 955.6 and 955.8:

(a) Service of summons in all actions eom-elaims against the
State shall be made on the Attorney General.

(b) The Attorney General shall defend all actions sr-elaims

against the State.

Comment, The words "on claims" are deleted because they are unnecessary
and may csuse uncertainty. They were contained in former Goverrnment
Code Section 6U49 and its predecessor, Government Code Section 1604
but they do not appear to have been intended to limit the effect of this
section., Yet, in practice, they may constitute a limitation, for they
might be construed to restrict this section to cases in which the action
is based on a formal claim that has been rejected by the State Board of
Control. The Law Revision Cormission's recommendation to the Legislature,
however, took the broader position that "Service of summons on the Attorney
General should be proper in any action against the State." U4 CAL. LAW
REVISION COMM'N, REP., REC., & STUDIES 1017 (1963). Many types of actions
against the State do not have to be preceded by presentation of a Fformal
claim, however, See §§ 905.2, 925,4. Thus, elimination of the words
"on claims" will clarify the scope of the section and make the original

intent effective.



SEC. 61. Section 950.2 of the Government Code is repealed,

960,2,--In-any;suié-agaias%-arﬁuhiée-ageney;-if-the-geverning
qu§;o£-any-publie-agenay-£aiis-te—eam@iy~wi%h-5&e%éen—5395ig¢net-
withstandiﬁg-aﬂy-p?svésiaﬂ—e?-laWh%a-%he-eentra?y;-er-&f-%he-guvcrning
beéy-e&nnet-wi%h—due-aélégeﬁee-be-feun&—at*the-last-knoun-afficiai
maéling-adéress-ef-%he~-geveraing-bedy-ef-%he-pubiic-agcncy;-—and-it-is
shewn-by-af?idavié-%e-%he-sa%isfacﬁicn-cf-thc~ccurt-or-judgc-that-pcrsonai
EEfviee-ef-preeess-againsﬁ-a-pubiic--ag:ncy-cannct-bc-madc*with-the
exefeéee-ef-éue-éiiigEEee;-the-eaa?é-er-auége-may-maks—an-eréer—that
the-sesviae-be-made-u@en-tha-publie-ageaeyabyhdeiiveyyhby-hené-to~the
Sncreta&y-of-State-Gr-tc-any-payson-employad-in-his-eﬁﬁiee-in-the
capacity-of.an-assistant_or-depuﬁy,-employed-_in-his_office*in-the
capacity_of-an-assistant-or_deputy,-of-twc-copies-of-the_process-for
e&eh-defen&ant—%e-be-serveé;-tageGHEf-Hiéh-%wa-eepies—ef-%he-erder
a&thsriziﬁg-saeh--servieeg--Serviee~iﬂ-%hés-manner»eens%itutes-personai
serviee-upen-the-pubiie-ageneys

A-fee-of - five-dodiars- {$5)- shall-te- paid- by the- plaintiff- bo- the--
Secreta:y-uf‘State-fb@”eanhrpmb&itﬂageneiaemrm%ieh—serwﬁee-iﬂrmaﬂs-ixr

*hd 8- manner,

Commment . Section 960.2 is replaced by two new sections: Sections

960.2 and 960,3. Sea he Comments to those sections.
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SEC. 62. Section 980.2 is added to the Government Code, to
read:

960.2. Notwithstanding any provision of law to the contrary,
service of process in an action or proceeding against a public agency
may be made in the manner provided in Section 960.3 if, during the
ten days immediately following the commencement of the action or
proceeding:

(a) No statement pertaining to the public agency is on file, or
is placed on file, in the Roster of Public Agencies in the office of
Secretary of State and of the county clerk of each county in which the
public agency then maintains an office, as required by Section 53051; or

(b) 4 statement or amended statement pertaining to the public
agency is on file, or is placed on file, in the Roster of Public Agencies
in the office of Secretary of S“ate and of the county clerk of each
county 1in which the public agency then wainteins an office, but the
information contained therein is inaccurate or incomplete or does not
substantially conform to the requirements of Section 5305L; or

(c) A statement or amended statement pertaining to the public
agency is on file, or is placed on file, in the Roster of Public Agencies
in the office of Secretary of State and of the ecounty clerk of each
county in which the public agency then maintains an office, but neither
the governing body nor any officer or agent of the public agency upon
whom personal service of process constitutes service upon the public
agency can thereafter, with due diligence, be found and served at the

address or addresses set forth in the statement.
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Comment. In the interest of clarification, Section 960.2 has been
recast as two new sections: Seections 960.2 and 960.3. New Section 960, 2
defines the circumstances in which substituted service on the Secretary of
Sitate is permitted. As originslly enacted, Secction 960.2 authorized this
form of service in two situations: {1) when the public agency "fails to
comply with Seetion 53051," end (2) if the governing body cannot be found,
and service of process cannot be made, in the exercise of due diligzence.
These occasions for substituted service have been retained, but made more
precise in the new sectionm.

Failure to comply with Section 53051 is defined in the new section as
either the absence of a statement in the Roster of Public Agencies, or the
presence in the Réster of a statement that is not in substantisl compliance
with the requirements of Section 53051 or is incomplete or inaceurate.

A fallure to present an up-to-date amended statement within the 10 days
allowed by Section 53051, following a change of circumstances, would, for
example, mean that the statement on file is “"inaccurate" and not substantially
in conformity with that section., The period of 10 days after the commence-
ment of the action wms chosen as the base period for determining compliance
because this would permit the agency to file an original or amended statement
and thus insist on service in the normal fashion within the same peried of
time, after commencement of the action, which is allowed by Section 53051 for
filing amended statements in the usual course.

As originally enacted, Section 960.2 authorized substituted service
if the governing board could not be found at the last known "official
mailing address” of the entity, and if service could not be affected with

due diligence. This basis for substituted service has been omitted in the

-10k4-



new section, except as reflected in subdivision (c). Under both the
original and the new section, no showing of diligence was or is required
if no statement is in the Roster; while if there is a statement on file,
all that would appear to be necessary to establish diligence is a good
faith effort to accomplish service at the addresses set forth in the
statement. In any event, a court order must be obtained under new

Section 960.3.
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SEC. 63. Section 960.3 is added to the Goverrment Cede, to
read:

960.3. If it is showm by affidavit to the satisfaction of the
court or judge that the circumstances required by Section 960.2 exist,
the court or judge may make an order that service of process be made
upon the public agency by delivery by hand to the Seeretary of State
or to any person employed in his office in the capacity of an assistant
or deputy, of two copies of the process for each public agency defendant
to be served, together with two copies of the order authorizing such
service, BService in this manner constitutes personal service upon
the public agency.

A fee of five dollars {$5) shall be paid by the plaintiff to
the Secretary of State for each public agency on which service is made

in this manner.

Corment. This section is new. t is an adaption of part of former
Section 960.2, which has besen recast ag two separate sections in the present
proposal. See new Section 960.2, and the Comment thereto. No changes of

substance have been introduced in the present section.



SEC, 6b, Section 9€5 of the Governrent Cafe ic amended to
read:

965. Upon the allowance by the State Board of Control of all
or part of a claim for which a sufficient appropriation exists, and
the execution and presentation of such documents as the board may
require whieh-disghasrge the-Staée-gf-all-liability—undef—the-elaim,
the board shall designate the fund from which the claims is to be
paid and the state agsncy concarned shall pay the claim from such fund.

If the claim is allowed in whole or in part or is compromised, the

board may require the claimant, if he accepts the amount allowed or

offered to settle the claim, to accept it in settlement of the entire

claim, Where no sufficient appropriation for such payment is avail-
able, the board shall report to the Legislature in accordance with

S=ection 912.8,

Comment. This amendment conforms the practice of the State Board of
Control to that which applies to governing boards of local public entities
in passing on claims, Saction 912,6(b) contains language substantially
like the new second sentence added here, making it discretionary with the loeal
board whether to requirs the claimant to accept a settlement in full
satisfaction or not, The theory of Section 912.8, which governs the
disposition of claims by the State Board of Contrel, was that the Board of
Control would dispose of them in accordance with rules to be prescribed by
it. The present section, however, as originally enacted curtailed the broad
discretion of the Board of Control and required an inflexible procedurc under
which no partial allowances of claims were permissible, where appropriations
for settlement eiisted, unless the claimant waived his rights to the balance,
The State Board of Control should have “he same Tlexible authority in this

connection as local entities,



BEC. 65. Scction 995 of the Government Code iz amended to
read:
935, Except as otherwise provided in Sections 995.2 and 995.%,

upon request of an smployse or former employes made in writing s

reasonable time prior to the date set for trial, a public entity shall

provide for the defense of any civil action or proceeding brought
against him, in his official or individual capacity or bath, on
account of an act or omisgion in the scope of his employment as an
employee of the publie entity,

For the purposes of this part, a cross-action, counterclaim or
cross«complaint against an employse or former erployee shall be

deemed to be a civil action or proceeding brought against him.

Comment. Tt seems advisable to require the employee's request to
be in writing for the purpose of making a record, and to conform this
section to the requiremen: of s written request in Section 825,

However, it does not seem essential here to impose ary strict time
limitation upon the employee in making the request. Under Section 825,
an early notice provides the entity with an opportunity to protect itself
against financial 1liability on the merits through operation of the
indemnification rules. Here the law is concerned only with rroviding a
defense to the employee, Any adverse effect upon the entity, so far as
the costs and expenses of Providing a defense are concerned, can be taken
care_of in other ways, such as by denying the employee a right of recovery
of his expenses of defending when the entity has declined to provide such a

defense. See the suggested amendments to Sections 995.2 and 996.4, infra,
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spe, 66, Section 995.2 of the Covernment Code is amended to
read;

995.2. A public entity may refuse to provide for the defense of
an action or proceeding brought against an employee or former employee
if the public entily determines that:

{a} The act or omission was not within the scope of his
employment; or

(b} He acted or failed to act because of actual fraud, corruption
or actual malice; or

{c) The defense of the action or proceeding by the public entity
would create a conflict of interest between the public entity and the
employee or former employee - 3 or

(d) The ability of the public entity to provide an effective

defense was substantially prejudiced by the failure of the emplovee or

former employee to request a defense at a time garlier than that on

which the request was in fact made,

Comment, This additional zround for declining to provide a defense is

suggested as an incentive to the making of a prcmpt request by the employee,

It is coupled with a provision suggested to be added to Seetion 996.#, denying
entity liability for the expenses of a defense when <he lateness of the request
substantially impaired the entity’s ability to provide an effective defense,

As originally enacted, it appears that the public entity may be required o
provide a defense (or at least pay for the employee's expenses in so doing)
even though not given prompt notice of the action. It would seem only fair

to require an exercise of diligence on the part of the employee as a condition
to getting a free defense--although the degree of diligence appropriate for

this purpose need not be as onerous as that which may be required as a
urp

condition to the benefit of the employee indemnification rules.,
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SEC, 67. Section 996.L4 of the Government Code is amended to
read:

9964, If after written reguest a public entity fails or refuses
to provide an employse or former employee with a defense against a
civil action or proceeding brought against him and tke employee retains
his own counsel %o defend the action or proceeding, he is entitled to
recover from the public entiiy such resscnable attorney's feeg, costs
and expenses es--ore-neeessarily-imeurred-by-him-in of defending the

action or proceeding as are necessarily incurred by him from and after

the 10th day following delivery of the wricten request to the publie

entity, if he establishes or the public entity concedes that the

action or proceeding arose out of an act or omission in the scope of
his employment as an employee of the public entity, but he is not
entitled to such reimburserent if the public entity establishes:

(2) That he acted or failed to act because of actual fraud,
corrvption or actual malice 5 ; or

(b) That the action or proceading is one described in Section

995-"" » OT

{z) That its ability to provide an effective defense was sub-

stantially prejudiced by the failure of the ermployee or former employee

to request a defeonse at a time earlier than that on which the request

was in fact mode, and that the entity's failure or refusal to provide

a defense was based on that ground.

Nothing in this section shall be construed to deprive an employee
or former employse of the right to petition for a writ of mandate to
compel the public entity or the governing body or an employee thereof

to perform the dutles imposed by {tlhiis part.
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Comment., This amendment is designed to:

{1} Limit the rscoverable litigation expenses to those incurred
after the request for a defense was refused by the entity. As here
written, the computation of recoverable BXpenses commences con the 1lth
day after the request is made--thus giving the public entity 10 days to
decide whether to provide z defense or not. Ths employee should not be
able to hold the entity liable for expenses incurred before a request
was made and rejected,

(2) Provide the entity with a defense based on prejudice
where a request for a defense was made unduly late, consistently with

pProposed amended version of Section 995.2, above.
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SEC. 68. Section 40813 of the Govermment Code is amended to
read:

L0813, The city clerk may appoint deputies s-fer-whese-acts
he-and-his-berdsnen-are-respensibles--Tho-deputies who shall hold
office at the pleasure of the city clerk and receive such compensation

as is provided by the legislative body.

Comment. See the Ccrment to Goverrment Code Seetion 41006,



SEC. 69, Section 41006 of the Govermment Code is amended to
read:
41006. The city treasurer msy appoint deputies feor-whose-aets

he-gnd-his-bordsmen-are-reasponsible,

Comment. The amendments to Sections 40813 and 41006 conform these
sections to the basic policy reflected in Section 820.8 of the Govermment
Code: “Except as otherwise provided by statute, a public employee is not
lable for an injury caused by an act or omission of another person.” No
good reason has been discovered for treating city clerks differently from
other public officers and meking them liasble for the torts of their deputies,
absent personal negligence or tortious conduct on the rart of the clerk. The
necessity for the amendments arises from the exception at the commencement
of Section 820.8, for as now written the unamended langusge of Sections L4o813
and 41006 might be construed as constituting an exception to the basic rule of

Seetion 820,8.
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8EC., 70. Section 53050 of the Govermment Code is amended
to read:

53050, The term "public agency," as used in this article,
means any political subdivision of the State, district ef-any
kind-oxr-eiass, public authority ef-smy-kind-sr-eiass, public

agency, and any public corporation in the State, other than a

=l

county, city and county, or city ; s¥-sswa .
Comment. The amendment of Section 53050 makes the section conform

substantially to the langusge of Secticn 811.2 (which defines “public

entity").
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SEC., 71. Section 53051 of the Govermment Code is amended to
read!

53051, (a) Within ninety {(90) days after the effective dube
of-this arddede-or-after the date of commencement of its legal
existence, shichever-is laier, the governing body of gach public
agency shall cause to be filed with the Secretary of State and
also with the county clerk of each county in which $here-is-leested

any- portion- of-the-territory-of the public agency maintains an office,

a statement of the following facts:

1. The full, legal name of the public agency.

2. The official mailing address of the governing body of the
public agency.

3. The names and residence or business addresses of each

member of the governing body of the public agency.
4. The name, title, and if-diffcoreat.fryom-ihe-iaformation

regquired-in-paragraph-3,-1he residence or business address of the

chairmen, president, or other presiding officer, and clerk and or
secretary of the governing body of such public agency.

(b) Within 10 days after any change in the facts reguired to be
stated pursuant to subdivision {a), & an smended statement of containing

the information required by subdivision (a) shall be filed as provided

therein.

{c) It shall be the duty of the Secretary of State and of the
county clerk of each county to establish and maintain an indexed
"Roster of Public Agencies", to be so designated, which shall contain
all information filed as required in subdivisions (a) and (b), which

roster is hereby declared to be a public record.
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Comment., These amendments incorporate the proposals of the State Bar
Committee on Administration of Justice as reported in 39 State Bar J.
513-514 (i,e., "maintains an office"), and makes other minor changes of
wording in the interest of clarity, consistent with new Sections gls5.5

and 960.2.
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SEC. T2. Section 846 of the Civil Code is amended to read:

846. An owner of any estate in real property owes no duty of
care to keep the premises safe for entry or use by others for taking
of fish and game, camping, water sports, hiking or sightseelng, or
to give any warning of hazardous conditions, uses of, structures, or
activities on such premises to persons entering for such purpoees,
except as provided in thie section.

An owner of any estate in real property who give permission to
another to take fish and game, camp, hike or sightsee upon the
premises does not thereby {(8) extend any assurance that the premises
are gsafe for such purpose, or (b) constitute the person to whom per-
mission has been granted the legal status of an invitee or licensee
to whom a duty of care is owed, or {c) assume responsibility for or
incur liability for &¥ injury to person or property caused by any
act of such person to whom permission has been granted except as
provided in this section.

This section does not limit the liability which otherwise exists
(a) for willful or malicious failure to guard or wern against a
dangeroue condition, use, structure or activity; or (b) for injury
suffered in any case where permisesion to take fish and game, camp,
hike or sightsee was granted for a consideration other than the con-
sideration, if any, paid to said landowner by the State; or {c)
to apy persons who ere expressly invited rather than merely permitted
to come upon the premises by the landowner; or (d) for
an injury for which a public entity or public employee is liable pur-
suant to statute, including Part 2 (commencing with Section 814) of

Division 3.6 of the Government Code.
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Hothing in this section creates a duty of care or ground of

liability for injury to merson or property.

Comment. Section 846 was added to the Clvil Code by Chapter 1759 of
the Statutes of 1963, and, being a later enacted statute than the fovernment-
al Liability Act {Chapter 1681), might be taken to limit the effect of
the latter measure. Oeneral statutory provisions relating to tort liability
have, in the &bsence of countervailing indications of legislative intent
or public policy, been held applicable to public entities. See Flournoy

v. State of California, 57 Cal.2d 499 (1962)(wrongful death statute held

applicable to State, although statute only refers to liability of "perscn”
cansing the death). Section 846, however, should not be construed as & lim-
itation on the Governmental Liability Act in view of the gross inconsistency
between Section 846 and the dangercus condition provisions of the Act. One
comentator on the Act has already taken this position. VAN AISTYNE,
CALIFORNIA GOVERNMENTAL TORT LIABILITY § 6.43 (Cal. Comt. Ed. Bar 1964).

To avoid any.doubt, Section 846 is here amended to meke clear that it

does not affect statutory liabilities of public entities or public

employees.
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SEC. T3. Section 10%5 of the Code of Civil Procedure is
amended to read:

1095. If judgment be given for the applicant, he may recover
the damages which he has sustained, as found by the jury, or as may
be determined by the court or referee, upon a reference to be
ordered, together with costs; ard for such danages and ccsts an
execution may issue; and a peremptory mendate must also be awarded
without delay; provided, however, that in all cases where the respondent
is gan officer of a public entity, all damages and costs, or elther,
which may be recovered or awarded, shall be recovered and awarded
against the public entity represented by such officer and not
against such officer so appearing in said proceeding, and the same
shall be a proper claim against the public entity for which such officer
shall have appeared, and shall be paid as other claims against the
miblic entity are paid; but in all such cases, the court shall first
determine that the officer appeared and made defense in such proceed-

ing in good falth. Recovery or award of damages pursuant to this

section is not limited or precluded by the provisions of Part 2 (com-

mencing with Section 81k4) of Division 3.6 of the Govermment Code,

except that punitive or exemplary damages may not be recovered or

awarded against the public entity. The presentation of a claim ageinst

the public entity pursuant to Part 3 (commencing with Section 900) of

Division 3.6 of the Covernment Code is not a prereguisite to recovery

or award of damages pursuant to this section. For the purpose of this

section, "public entity" includes the State, a county, city, district.
or other public agency or public corporation. For the purpose of

this section, "officer" includes officer, agent or employee.
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Comment. Section 814 of the Govermment Code declares that the sub-
stantive liability and imminity provisions of the Governmental Liability
Act do not affect "the ripght to obtain relief other than money or damages
against a public entity or public employee." The Senate Judiciary Committee
Comment (Sen. J., April 24, 1963, p. 1886) indicates that this section was
designed to exclude actions for "specific or preventive relief" from the
liability and immunity provisions of the Governmmental Liability Act.

To be consistent with this policy, Code of Civil Procedure Section 1095
is here amended to indicate clearly that the immmnities in the Governmental
Liability Act do not restrict the right to recover incidental damages in
a mandsmus proceeding. This will not frustrate the policy underlying the
discretionary immnity rule {see GOVT. CODE § 820.2), because mandamis is
not available to compel official discretion to be exercised in a particular

manner. See, e.g., Jenkins v. Knight, 46 Cal.2d 220 {1956). On the con-

trary, it will further the policy underlying Covermment Code Section 815.6
(liability for breach of mandatory duty) when a tort action based thereon
cannot be maintained. Cf. GOVT. CODE § 815.2{b).

Section 1095 is also amended to indicate that the claims presentation
procedures do not apply. It is probable that this result would obtain under
the Govermmental Liability Act as it now reads, for a mandate proceeding
would probably not be regarded as a "suit for money or damages" within the
meaning of Government Code Section 945.k, even though incidental monetary
relief was sought. The point is, however, not entirely clear, and the
necessity for litigation may be removed by the amendment. The need for
presentation of a claim in mandamus cases is, at best, minimal, for mandate
ordinarily will not issue unless there has been a prior demand for performance,
and refusal by the officer; hence, ample notice will usually have been

secured through these alternative channels.
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SEC. T4. Section 17000 of the Vehicle Code is amended to read:

“ 17000. As used in thTs chapter:
y-Ypublie-agencys-means-the-Siatey -any-eountyy -mrnuieipad- corpezaiiony
distriet-and-politienl-pubdivision~of-the-Etatey-or-ihe-Btate-Compensation
insurapec- Fandy

(a) "Employee" includes an officer, employee, or servant, whether

or_not compenssted, but does not include an independent contractor.

(b) "Employment” includes office or employment.

{e¢) "Public entity" includes the State, the Regents of the University

of California, a county, city, district, public asuthority, public agency,

and any other political subdivision or public corporstion in the State.

Comment. This amendment merely incorporates and makes applicable to auto-
moblle accident ;-,ases the same definitions .tha.t apply to other tort actions
against public entities. See GOVT. CODE §§ 810.2, 810.4, 811.2. Vehicle Code
Section 17001 in its present form makes public entities limble for negligence
of "agents" of the public entity operating motor vehicles in the scope of
their agency; but the definition of "employee™ in Section 17000, together with
revised Section 17001, has the effect of limiting the liabllity of a public
entity for the negligence of an "agent" in cperating a motor vehicle to the

limited secondary liability provided by new Section 17002.
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SEC. 75. Section 17001 of the Vehicle Code is amended to read:

17001. Asy-sublie-egeney-owhing-aay-moser-vehiele-is-vedponsible
4e-every-person-vho-suctains-any-damage-by-reasen-of-deathy-or-indury
ta—ﬁersenrer-peaperty-as-%he-resalt-sf—the-aegiigent-eyeratien—ef—the
setor-vehiele-by-an-efficexry-ngenty-or-employee-or-as-she-resuls-ef-the
nesligen%—eperatien-af-aﬁy-ather-ms#er-vehiele-byaaaghaf?ieery-ageaty
or-exployee-vhen-aeting-vwiinin-the~geope-of-his-offieey-ageneyy-oF
empiaymeat«--?he-iaﬁuyeérfersenpmsyhsue-the-§uhlie-ageas§hinpaayheeusﬁ
of~cempetent- Jurisdietion-in-this-Stake-in-the-manner-direeted-by-1avy

A public entity is liable for death or injury to perscn or property

proximately csused by a negligent or wrongful act or omission in the

operation of any motor vehicle by an employee of the ﬂlic entity acting

within the scope of his employment.

Comment. This section is identical to that recommended by the ILaw
Revision Commission to the 1963 Session of the Legislature. See 4 CAL. IAW

EEVISION COMM'N, REP., REC. & STDIES, Recommendation relating to Sovereign

Imunity (Number 5 - Liability of Public Entities for Ownership and Qperation

of Motor Vehicles) 1401, 1407 (1963).

The amended section mekes a publiec entity liable for both negligent and
intentional torts of public employees in operating motor vehlcles. The exist-
ing section is limited to nezligent torts; but, under CGovernment Code Sectlon
815.2, the public entity protably is liable for an intentional tort committed
with a motor wvehicle by a public employee where the employee is personally
liable.

The gmended section, like the present section, imposes lisbility directly
upon the public entity; liability is not based on the personal lisbility of
the public employee. Hence, an employee's personal immnity from liability--
such as that provided in Vehicle Code Section 1700L--~does not protect the public
entity from liability under Sectionlg.gml.



SEC. T6. Section 17002 of the Vehicle Code is repealed.

17002. If-ikewe-ds- recovery-undew-ihis-ckapier-againct-a-pubiie
ageney, - 1%- ghall- be- subrogeted- to-ali-the- righis- of-the-person- injured
againsi-the- officery-agenty-or-euployee-ani-say- recover-frem-the- efficery
sgenty-o¥-cEployvee-ihe-total-anount-of-any-Judguest-and- cesiB~-regovered

againet-the-publie-ageneyy-sogether-with- costs-shereiny

17,

Comeni:. Section 17002 is inconsistent with the provisions of Government
Code Sections 825-825.6 and was probvably superseded by the enactment of those
sections. See VAN ALSTYNE, CALIFORNIA GOVERNMENT TORT LIABILITY § 7.69

(calif. Cont. Ed. Ber 1964).
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SEC.T7. Section 17002 is added to the Vehicle Code, to read:

17002. (a) A public entity is liable for death or injury to
person or property to the same extent as a private person under the
provisions of Article 2 (commencing with Section 17150) of this chapter.

(v} nNothing in this section makes Article 3 {commencing with
Sectlon 825} of Chapter 1 of Part 2 of Division 3.6 of Title 1 of the
Government Code inapplicable in any case where that article is otherwise

applicable.

Comment. Sectlion 17002 makes public entities lisble for death or injury
caused by publicly owned vehicles to the same extent that private vehicle
owners are liable for death or injury caused by privately owned vehicles
under the provisions of Vehilcle Code Sections 17150=17159. Section 17002
probably states existing law. See VAN ALSTYNE, CALIFORNIA GOVERNMENT TORT
LIABILITY § 7.65 (1964).

The liability to which public entities are subjected by Section 17002
is both a limited liability and a secondary liability. Section 17151 limits
the liability to $10,000 for injury or death to any one person, to $20,000
for injury or death to more than one person, and to $5,000 for property damage;
and Sectlon 17152 requires that the operator bé resorted to for eatisfaction
of judgment before recourse to the vehicle owner.

Where the damages sought are within the statutory limits contalned in
Vehicle Code Section 17151, & plaintiff may proceed against s public entity
under Vehlele Code Section 17002 even though the public employes operating the
vehicle may have been acting within the scope of his employment. By proceeding
under Vehicle Code Section 17002, the plaintiff avoids the necessity for

proving the emﬁloyee's scope of employment. Subdivision (b) makes it clear
-12h-



that the indemnification and subrogation provisions of Government Code Sections
825-825.6 apply in such a situation. (Sections 825-825.6 provide general,
comprehensive rules governing indemmification of public employees for judgmeuts
resulting from acts or omissions in the scope of thelr employment and rules

giving public entitiés a right of subrogation in appropriate circumstances. )
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SEC.T78. Section 17004 of the Vehicle Code is amended to read:
17004, He-membeyr- 9F-a8y-police~oxr-fire-deparinents-paintained-by
a-ecuntyy-edtyy-or-distriety-and-no-uepber-of-she-Californin-Highway

Patrol-or-emplioyee-ef-the-pPivigien-ef-Fevestryy-ie A public employee

is not liable for civil dameges on account of perscnal injury to or
death of any person or damage to property resulting from the cperationz_
in the line of duty, of an suthorized emergency vehicle while réspond-
ing to an emergency call or when in the immediate pursuit of an actual
or suspected violator of the law, or when responding to but not upcn

returning from a fire alarm or other emergency call.

Comment. The extension of Vehicle Code Section 17004 to all public
employees seems appropriate in light of the expansive definition of "authorize!
emergency vehicle" contained in Vehicle Code Section 165. Under that definition,
emergency calls in authorized emergency vehicles may take place under a variety
of circumstances not clearly qualifying for the employee imminity under the
former version of Section 17004; yet no apparent basis for limiting the

immnity to less than all such emergency situations has been discerned.
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