#36(1) 7/19/65
Memorandum 65-51

Subject: atua,v ¥o. 36(L) - Condemnation Law and Procedure {The Right
te Possession)

Attached are two coples of a Tentative Recommendation relating to the
right to immediate possession. The proposed constitutional smendment set
out in the Pentative Reccmmendation is the same a8 the one recommended by
the Comission in 1961,

Please mark any revisions ¥you believe should be made on one copy of
the attached tentative reccmmendation.

Also attached is a copy of the 1961 Recommendation relating to taking
poasession and passage of title in eminent damain proceedings. See pages
3-28--B-38 for the portion of the study pertinent to the proposed constitutic=s]
«tendment, We are planning to revise this portion of the study and to bring
it up to date., We suggest that the revised study ultimately be published with
The tentative recommendation.

Assuming we retain the Jury aystem of aBsessing Jjust compensation, we
believe that the proposed constitutional amendwent is highly desirsble, In
1961, the Senate Judiciary Committee 412 not approve the proposed constituti-—--
amendment, but we are hopeful the situation hag changed in view of the enactmer:
in 1961 of procedures that permit the withdrawal of all or any portion of the
deposit in immediate possession cases.

The question is presented whethar the last sentence of the present
~onstitutional provieion should be retained. It is likely that this sentence
was included #in order to meke clear that the taking of property for a logging
rallroed is a publie use, See the extract from 86 A.L.R, 552 {1933) attachea
&8 Bxhibit I. In Oregon, ro:exam:l.e,,_ 1t was held ehat baking of ayoperty
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for use of a logging right of way was a private use. However, after the
Oregon Constitution was amended to declare such taking a public use, such a
taking was upheld as a public uee,

In additlon, it is perhaps desirable to retain the portion of the last
sentence of the constitutional provision that makes a railrcad a common carrier
if it exercises the power of eminent domain for logging or lumbering purposes.
S8ee Exhibit IT attached. It seems, however, if this principle is sound, it
should be extended to anslogous cases. Should or does a different rule apply
if an oil pipeline company exercises the power of eminent doma.in?

Note also that the constitutional provision, on its face, appears to

preclude use of a diesel powered engine. It seems likely, however, that the

provision would not be so ccnstrued._ See People v, Gax_'dan Grove Farms, 231
A.C.A. 713 (1965) (provisions of Constitution authorizing excess condermation
do not preclude Legislature from authorizing excess condemnation in other
cases),

Although the staff recommends that the Constitutional amendment be
tentatively approved as set out on page 7 of the tentative recommendation,
it is further recommended that the tentative recommendation de sent to the
Public Uttlities‘ Commission with a request that the Commission provide us
with any views they may have concerning the need for the last paragraph of
the constitutional provision end any suggestions they belleve will be helpful
in redrafting the last paragraph if it is needed,

An alternatlive solution to the problem would be to delete the last
paragraph from the constitutional provision and to epset its substance as a
statute contingent upon approval of the constitutional smendment.,

Respectfully submitted,

John H. DeMoully
Executive Secretary
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ﬂem £5-51
EXHIBIT L
EXCERPTS FRCM 86 ALR 552-563 (1933)

Exercise of power of eminent domsin for purposes of logging road or loggir .

rallroad

Where the logging road or railroed is merely for the use of
private parties in lumbering operstions, the right of eminent
domain cannot generally be exercised for the obtaining of a right
of way, under the usual constitutional provisions relating to the
taking of property for public use; the use cannot be said to be a
public one. Thus, it hss been held that the power of eminent
domain cannot be exercised to secure a right of way for a road to
connect timberland of a single individual with a rcad, steamboat
landing, or rallrcad station.

* * * * *

Prior to the amendment of the Oregon Constitution in 1920
the courts of that state denied the right to condemn a right of
way for private use by one party over lands of another for the
transportation of timber. Apex Transp. Co. v. Garbade (1898) 32
or. 582, 52 Pac. 573, 54 Pac. 367, 882, 62 L.R.A. 513; Anderson
v. Smith-Powers Iogging Co. (1914) 71 oOr. 276, 139 Pac. 736,
L.R.A.1916B, 1089.

* * ¥* * *

Some statutes conferring the right of eminent domain for the
purpose of logging roads and railroads attempt to obviate the rule
that the purpose of such roads must be public, by prescribing that
all roads estdblished under their provieions shall be public or
available to the public. Thus, in Chapman v. Trinity Valley &

N. R. Co. {1911; Tex. Civ. App.) 138 S. W. LU0, where it was
objected that the proposed railroad was organlzed primarily to
subserve the interest of a certain lumber company by which it was
owned, in transporting its lumber to market, 1t was held that, in
view of the duties to the public imposed by statute upon it as a
railroad, it must be deemed to be for the use of the public.

* * * * *

And under a clause in a statute giving the power of eminent
domain to companies organized to comstruct logging railrcads,
which requires such a railroad to "transport all timber products
offered to 1t for carriage," the public service required is held,
in State ex rel. Clark v. Superior Ct. (1911) &2 Wmsh. 612, 114 Pac.
Uik, to be sufficlent to support the grant of the right of eminent
domain. :

* * * * *
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80, it was held in State ex rel. Oregon-Washington R. & Nav. Co.
v, Superior Ct. (1930} 155 Wash. 651, 286 Pac. 33, that the Toll
Logeing Railroad Act of Washington was not unconstitutional, as taking
property without due process of law, when applied to the teking by
eminent domain, under its sanction, of a right of way for a logeing
ralirced organized as a common carrier, even conceding that the rrincipal
shippers would be the owners and promoters of the road.

It has been held, alsc, under the Texas Constitution, declaring
that railrcads which hed theretofore been constructed or which might
thereafter be constructed in the state were public highways, and that
railroad companies were common carriers, that a railway company by ite
act of ineorporation becomes a common carrier, and that it is not a
valid objection to the taking of land under eminent domain for its
right of way that it was incorporated solely or rrimerily for the pur-
rose of hauling lumber and mill products for the mill of a lumber
company which owned and controlled the rallway company, and thet slmost
8ll the material and passengers would belong to or be connected with the
luzber company. Chapman v. Trinity Velley & N. R. Co. (1911; Tex. Civ,
App.) 138 5. w. 440,

* * * * *

. Where the logging rocad 1is open to use by the public, it seems to
be immateriasl, as regards the present question, to what extent the public
bas avalled itself of the privilege of sueh use,

* * * * *

The rule in Oregon was changed by the constitutional Amendment of
1920. Prior to that time the right o condemn a right of way for private
use by one party over lands of another for the transportation of timber
was denied. See cases from this state cited under subd. II. supra. In
1920, the constitutional provision declaring that private property shall
not be taken for public uses was amended by an additional provision declare
ing that "the use of all roads and ways pecessary to promgte the transports-
tion of the raw products of mine or farm or forest i6 necessary to the :
development and welfare of the state, and is declared a public use.”
Following this amendment, in 1921, the legislature enacted a statute
relating to the condemnation of lands for logging railways, and expressly
granting to any person or corporation the right to acquire land necessary
for logging roads or ways to promote the transportation of logs or raw
products of the forest, and to condemn so mich thereof as necessary for
such puyposed. The statute further declared that any logging rosd
necessary for the transportation of a single tract of timber should come
within the provisions of the act, whether the same is a common earrier or
otherwise, and that the road should not come under the jurisdietion of
the public service commission of the state unless the ownere thereof
declare it to be a common carrier. See Flora Logging Co. v, Boeing {1930;
D.C.) 43 P, ?,Ed) 145, holding thet the statute was constitutional, ard
that a logging company which owned g large tract of timberland was entitled
to condemn & right of way for a logging railroad over land which constituted
the only feasible route for the transportetion of its timber,
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Memo 65-51
EXHIBIT IT
EXCERPTS FROM 67 ALR 568 (1930)
Zogging or mining road as & common carrier

As already indicated, the mere fact that a company owne and operates
a logging or wining railroad doss not make it a common cerrier.: In fact,
in the great majority of the cases the courts have held that the rail-
road in question was not & common carrier. If there is no holding out
of the railroad for use by the public generally, but the line of read
is used exclusively in the interest of a lumber company, which owns it,
in getting its products to market, it has been held ths.t the raillroad
is not & copmon earrier. )

* * * * *

In some cases special constitutional or atatutory pmiaions have
affected the question under mnaiﬁeration.

Thue, it has been held that a constitutional provision mking all
railroad companies common carriers does not apply te a ludber compeny
vhich operates a logging rsilroed upon its own property for its.own
purposes, in bringing logs from the lands of the mboamu
Wode v. Iutcher & M. C. Iumber Co.” (1896) 33 L.R.A. 255, 20 C.'C. A
515, k1 U, 8. App. 45, 7h Fed. 517.

* * * * *

And see the reported case (ODBD v. McOOLDRICK IR CO. ante, 580},
holding that & constitutional provision making all reilroeds public
highuaysdoeanotapp]ytoaloggingmilr@dhuiltby&l@ercm
merely for the purpose of hauling its oun materials, and never ope:'ated
as & common carrier, or holding itself out as such.

* * * #* *

Logging companies were expressly declared commpn carriers by the
Washington statute whick is cited in State ex rel. Clark v. Superior Ct.
(1911) 62 Wash. 612, 114 Pac. 4k, The statute’ declared that two or .
more persons might incorporate a company having for its principal object
the construction, maintenance, and operation of logging rosds, ete., for
the transportation of logs and other timber products; that such corpora-
tion should have power to build and opemate logging roeds, etc.; that,
after any such logging road was constructed, the company should trensport

- all timber products offered to it for carriage that its msans of trans-

pomtionwereadg;ptedto carry; and that such a company should be .
deemed & quasi public company and public carrier, and should have the
right of eminent domain. The case was one of eminent qomsin proceedings,
in which it was held thet the proposed railrosd was not a private .
enterprise merely by reéson of the fact that all of its stock was held

by & timber company or its stockhdlders, which company was the owner of
mmﬂpﬁamﬁmlumummmumormmm




* * ¥* * *

The question whether a logging or mining railroad is a common carrier
does not depend necessarily on the right to exercise, or the exercise
of, the power of eminent domein. At least this is true under some
canstitutional and statutory provisions.

* * * * *

But the fact that a logging railroad is antharized to exercise
the right of eminent domain may apparently be a factor in reaching
‘the conclusion that it is & common earrier.

* * * * *

And the fact that a lumber company which operates a logging patl-
road hae never exercised the right of eminent dopain, and does not
claim that right, will not preclude ite belhg a common carrier if its
conduct otherwise stamps it as such.




TENTATIVE RECOMMENDATION OF THE CALIFORNIA [AW REVISION COMMISSION
relating to
CONDEMNATION LAW. AND PROCETURE
No. j The Right to Impediste Possession

BACKGROUND
Section 14 of Article I of the California Constitution grants to certain
specified public agencies the right to take pbésession of property sought to
be condemned immediately upon commencement of eminent domein proceedings, or

at any time thereafter, if the condemmation is for right«of-way or reservoir

purposes. The Constitution forbide the taking of possession prior to jJudg-
ment when the eminent domain proceeding is instituted by & diffefent agency
or for a different purpose. '

The constitutionel provisions authorizing immediste passession require that

the cﬁndemning agency deposit a sum of money, in an amount determined by
the court, sufficient to seciure to the owner payment of the compensation he
1g entitled to receive for the taking "as soon as the same can be ascartained
according to law."” The Constitution does not require, however, that the |
deposit or any other sum of money be pald to the owner when the possession |
of his property is taken or at any other time prior to the judgment.

The statutes implementing the constitutional provisibn provide that,
prior to the taking of possession, the condemner mist deposit in court such

amount as the court determines to be the "probable just compensation" which

will be made for the taking of the property and any damage incident thereto.
At any time after the depoﬁit is made, the condemmee may obtain a court
order permitting him to withdraw the amount deposited.




RECOMMENDATION
The Commission has concluded that the provieions of Section 1k of
Article I of the Comstitution that grant the right to take immediate possession
should be revised. These provisions severely limit the agencies by and the
purposes for which possession prior to judgment may be taken and do not provide
adequate guarantees to the property owner whose property is so taken.
The taking of immediate possession of property often benefits

} bothk the condemner and the condemnee. Insofar as the condemner is con-
cerned, the right to take Immediate possession permits it to follow an orderly

and systematic program of property séquisition and project construction. Many
public improvements are financed by bond issues, and an undue delay in the
acquisition of one essential parcel may delay construction to a sufficlent
extent that the improvement cannot be constructed at all with the funds realized
by a particular bond issue or, at least, must be drastically curtailed in

scope. To avold such a delay, the céndemner mey be forced to pay the owner

of one parcel far more than the property is worth and far more than the owners
of the surrounding property received. fThe right of the condemner to take the
property 1s rarely disputed. In virtually all condemmation actions the only
question for judiciel decision is the value of the rroperty. But because

possession cannot be obtalned prior to judgment except in those few ipatances

specified in the Constitution, meny vitally needed public improvements are
delayed or prevented even though theré is no real issue as to the public’s
right to take the property. |

And if the condemnee’s right to payment prior to the taking of possession
iz adequately guaranteed, the taking of immediate possession frequently benefits
him as well as the condemner. Upon commencement of condemmation proceedings,
a landovner is deprived of meny of the valuable incidents of ownership. He

oy

B



O

cannot receive any compensation for improvements to the property mde after
that time. Ee is precluded, as a practical matter, from selling or renting
the property, for few persons wirsh to purchage a law suit. He 1s deprived
of suy increase in the value of his property occurring thereafter, for the
condemmation award is paged on the value of the property at the commencement
of the proceeding. Yet, no compensation is given for these inconveniences.
Moreover, because his properi:y is being taken, he must seek ocut and purchase
new property to replace 1t and prepare to move. At the same time he muet
incur the expenses attendaut upon 1itigating the condemnation action. While
these expenses must be incurred whether immediate possession is taken or not,
t-he landowner ‘receives no ccmpensa.tion until the conclusion of the 111::I.ga1:ion
up:_l.eaa imnediate posaession is taken. If he has no available funds to meet
these expen#es, the landowner may be forced to settle for an inadequate
spount in order to relieve the immediate economic hardship caused by the
condeemation action. Where immedlate possession is taken, however, the
e;;j.st:].ng sta.'_t_utory law assures that the condemnee will have available to

him an-‘amunt fi,#ed by the court as the probable compensation that will be
paid in the eminent domein proceeding. This emables the condemnee to go to
trial on the issue of value, if he wishes, apd etill receive sufficient funds
to obtain other property while awalting trial. Condemnees without substantial
aggets other than the condemned property bave found 'this to be of great
assistance in mesting the problems that arise when property is condemned. If
the con&emnee does not need the money imediately, he my decline to withdraw
it frcm the court, in which’ case the use of his property by the condemmer is
compensated for by interest on the final condemnation avard cognp;t;ed at the

rate of seven pefmgnt from the date immediate possession was taken.
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Desplite the fact that expansion of the right to take immediate possession
would provide substantial benefits to both condemners and condemnees, 1t is
difficult to achleve under the existing Californis constitutional scheme. A
constitutional amendment must be submitted to the voters each time any expan-
sion of the right to immedlate possession is necessary. In the past, such
conetitutional amendments have been rejected, possibly because the voters
did not fully appreciate the complex factors involved and possibly because
previous propoesals 0 expend the right to immediate possession did not include
any provision for the payment of compensation to the landowner at the time
his property was tsken. '

If there 18 to be any subetantial improvement in this ares of the law,
the Constitution should be revised to give the Legislature the power to
determine which agencies should have the right to immediate possession and
the public purposes for which the right may be exercised. At the same time,
the Constitution should be revised to guerantee the property owner that he
will actually receive compensation at the time his property is taken. These
revisions will make it unnecessary to amend the Constitution every time it
is found that the existing immediate possession procedures are faulty and will
permit California to follow the trend established in other states, the majority
of which are far more liberal than Californis and allow the exercise of the

right to immediate possession for many purposes.
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Aeeﬁiﬂmg"l | the ‘Commission recommends that Sectmn 14 of Article

Fof thé Ccnstztumon of the State of Bah;:m Fhoulbe amended as

-1

ehigated promptly whenevér Immediate Poseesaion of his property ia

&TheLqm!amreshoulﬁbe iven the to.d -y
agencies shogld have the right toglta.ke mmmetz e - the
pmeedmtmbefolhwedmmeh - subject to the comstitnticnal

right of the owner to be prompily compemted “ |

8. The phrass “:rreapoet:ve of any benefits from any improvement
propoead by such eurporatxom” should be siricken from the Comstitu-

tion. Thin phrase is applicable only to gvate corperations * and pre-

études such entities, in sondemmations rights of way or reservoirs,

from setiing off the benefits which would result to the condemnee’s re-

y mmmglmdagamstthewndemneesdamfordmgesmsuehlsnd'
The phrase is d:senmmstory m that it is not applicable to unineor-
porated condemners * unconstitutional under the equal
protemon clauae of the onstitution.® The phrase is uncertain
in yapaping, sc-mecourisha keld that it merely states a rule that

is applieable to all condemners that *‘ general«benefits may not bo set

1 Tha LCopstitution should guaranlag‘he mer the right to be eom :

» the purposas

off,! while others have indicated that it refers to ‘‘special’’ b-eneﬂts

whldl ‘Al other eondemners are permitted to set oft.?

N [
. Sgan - . Y. 4 1
" g m‘ﬂ“gg’{ 26y 18 Pas 174 smﬁ. s :

« Bes dlowentiog < of MeFariand, J., in Biveridge ¥, Lewis, 137 Cal. 610, #78°
“dhlu:'ﬂu ém'hﬁ“”ﬂb e %&M see 67 Pac. 10&:%503) mm ;uo -
mau{%mhuq!ww.c J.,lnllnmvnm Hipra note 4, at 55%. 51

m #
43 Cal.2d 13, 26, 2¥1 P.2A
wm! {1854}, Pm'lt Jdlwlﬂl.o 4oLy iy n' App.2d 113, 33%' 87 P.2d 134,
'

rer. ianral Irr. ‘m-t., 218 Cal 564, 571, 3 PS¢ T80, 788 €1981); Booph v.




Tt is important to note that the adoption of the proposed
constitutional amendment would make no extension in the right to
immediate possession for no change is made in the existing statutes
which limit the right to immediate possession to. those agencies and
purposes now -Bp'ecif'ied in the Constitution. ‘The constitutional amendment
would merely permit the Legislatﬁre to determine wheh an extension or
contraction o:; the purposes for which the right fo ‘i!_nmediate possegaion
may be exercised is warranted and when this power should be extended to

or taken away from ﬁarticulé.r egencies.




RECCMMENIED CONSTITUTTONAL AMENDMENT

ha Goninim's recommandation would be eﬂectuated by

tha ulqptien of the fellowing comstitutional mndunt-
: .d repolution 1o proposs to the people of the Siate of Cdtifornta an

,i

: made to
court for, theowner 7 tad ae right of way er landas to

“amendment io the Conslitution of the State by amending Hecfm 4
7 of Ariticle T thereof, relating fo eminent d’omam '

' Resolved by the Senate, the Assembly wmrmy, That the Legis-

| ature of the State of Californis at its 1961 Regulsr Seesion eomumene.

‘Tagan the pecond. day of January, 1961, two-thirds of the members
1o eech of the two houses of the Legislatore voting therefor,
proposes to the people of the Siate of Califernia that the Con-
sht\mnn of the Btate be amended by amending Section 14 of Article

i I thereof, tc rend :

.Beo, 14, Private property sha.ll not be taken or damaged for public !
ase without just eompensation having first been i

e uand for
Feservoir purposes shall be appropriated to ibe use of any corperelisn;

anmuaomﬁya&e&memm

aby 4ny improvement propesed

sorporetion; whickh Suck jusi eompensatmn shall be aseertained by a
jury, uriless a jury be waived, as in other civil cases in & conrt of reeord,
u gball be prescribed by law. The Legislature may by stalute authorise
Hiff in o proceéding in eminent domosn to take wmmedicie pos-

smum of and title to the properly sought fo be condemned, whether
the fea thereof or a lesser estade, mzsrest or egsement be souyh.t and
may by statule prescribe the manner-in whick, the timé at wluch the
purpmu for which, and ihe persons or eniilies by whick, smmediste -
possession of property sought to be condemned may be taken. Ay such
stainiée shall require that the plainiiff shall first deposit swch omonnd
of money as the court delermines to be the probable just compenss-
tion to be made for the faliny and any domege inoident thereto and
that the money deposited sholl be poid prompily io the person entitled
thereto in accordonce soith such procedure and upon suek security os
the &gmtsremmgammemm

adowhtsmmta&emei&em&p&ﬁ*whﬁtehmim- :
modiote payment of just compensation for waok taldey aad ney damage
MMMWMWMémM _

procecdings.

- The takmg of private property for a railroad run by steam or elee-
trie power for logging or lumbering purposes shall be deemed a taking
for & public use, and any persom, firm, company or corporation taking
private property under the law of eminent domain for such purposes

- shail theréupon and thereby become & eoirmon earrier,

u'f -




